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JUDGES 

OP  THE  COUNTS  K^PORTpD  DURING  THB  PERIOD  COVERED  B*  THIS  VOLUME 


mUVSiXMB  COITRT-T7tot.J^flff?|ft»t- 

Justicf*  of  th«  ^pp«Jliit«  DivimOk  i 
JOHN  FttOCTOR  r«T.AT»rii!^  Pbk^idino  Justice. 

ABS0CUT9  JUSTICSa. 

FRANK  C,  U^UOHUN^ 
VICTOR  J.  DOWUNG. 
WALTER  IXOTD  SHITH. ' 
ALrPRED  R  PAGE. 
.CLAREKCE  J«  SHBARN^     . 
EDGXR  8.  K.  MERRELU      ' 
TJUOBOTJ  A.  PHn^BlN." 

4ustioe«  H  ttM  AppAlllrt*  T«rm,  1919. 

.    .  '■  •  i 

January. 

CHAltLBS^iIi.  9GT,  TBkifAif!>n  -^tiiihcE, 

NATHAN  BMTUlt 
GEORGE  V.  MUIXAN.  . 
FebrtMry! 
IKVU90  i;naiA>N»'PlteftfDM»JVi«icik 

AB^uauLtM  jtiteTicfeft: 
BARTOW*  8.  WESBK0.  ' 
EDWARD  XL  PINCH.  > 

Mareh.  ''  • 

CHARLES  L.  GtTT,  )^8IDINo.  Justicb. 
'   ASSoczATii  ios-nirfd.    *^ 
NATHAN  BIJUR. 
J^ANCIS  K.  PfclfDLETON.     '  " 

Ajtrii.'   '     '     -    '      '  ■  ''    ■ 

CHARLES  Xh  QtTT,  "PBIBSpiiia  Ju^ticb. 

▲S80CUXJB  jtrptzcKfi. 

EDWARD  a  WHlTAKER,   ,' 

EDWARD  Jp.  i^^C^.      1  ,  i, 

JCoy.   .    .      .    ., 

CHARtiES  L.  <Jui;»  Pbebidinq'  4v;^tici. 

NATHAN  BUUR. 
FRANCIS  B.  X>BLBHANTr.. 

./f^iie.     .     ,    _,  .;      /^ 
CHARLES  L.  GUX,'  PRX^xsiMoVi'STiCB. 

NATHAN/BIJ.UR; 
G^^QRiGE  V«  HVLLAN.. 


JuctfMv  of  tho  Appollato  Toi^rti,  1919^— Cdnf  d. 

October. 

CHARLES  iL.  GUY,  PnHflomo  JvBTlGB. 

jK880CIAn  JVSTIGB8. 

NATHAN  BSJtJR. 
FRANCIS  B.  DELBHANTT. 

N&vemb^. 

IRVINO  LEHMAN.  PaBei^vNa  mv^^ 

'        '  ASSOCIATE   JUBTICBS. 

EUGENE  A.  PHILBIN.* 
BARTOW  a  WESiOI. 
'      D90!tmk6r. 
NATHAN  BUUR.  PBsaibitfd  JVffncm. 

ASSOCIATE  '^rtSTICBS. 

FRANCIS  K.  PENDLETON. 

GEORGE  V.  MULLAN. 

/      I 

Justicoo  of  tho  Ffrot  DIotriot. 

P.  HENKT  DUORO,  ' 

JOHN  PROCTOR  CLARKE, 
SAMUEL  OREENBAtJM. 
VERNON  M,  DAVIS. 
VICTOR  J.  DOWUN0. . 
JOSEPH  B.  NEWBUBOER.  > 
MITCHEI4L  L.  ERLAMOEBt.. 
JOHN  FORD. 
.'S«BeSttA3»>A^.G«a»BRiCHi      u 
CHARLES  L.  GUY. 
PETER  A.  HBNDRtOK.    ' 
M.  WARLEY  PLATstEK. 
IRVING  LEHMAN. 
NATHAN  BIJUR.  ' 
EDWARD  J.  GA VEGAN. 
ALFRED  R.  PAGlS.' 
DANTEL  F.  COHALAN. 
FRANCIS  R.  PENDLETON/ 
HENRY  D.  HOTCHKISS. 
THOMAS  t^.  DONNELLY.      • 
EDWARD  G.  WHITAKER.'  ' 
EUGENE  A.'  PHILBIN.»    '      ' 
BARTOW  «.  WEEKS. 
CLARENCE  J.  SHEARN.^ 
FRANCIS  B.  DBIJEHAKlfY. 
EDWARD  R,  FINCH. 
JOHN  M.  TIBRNBY. 
GEORGE  V.  MULLAN. 


*  Resigned  May  5,  1919. 


'Appointed  to  Supreme  Court,  First  Department,  May  6,  1919. 

'  ■  '  ;•  (y)   ' 
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SUPBEME  OOUBT— First  D*pt.— Oont'd. 

JutticM  of  fh«  First  District — Cont'd. 

RICHARD  H.  MITCHBLX,.        ,  ' 
JOHN  V.  McAVOY. 
ROBERT  P.  WAGNER. 


Seooad  Department. 

.  .  ilvatiMS'vf  th^  ApFffhitt  Divksfon. 
AI^MiST'  P*.  je:NKBk.£^E8j»iNQ  Ju^tick.- 

ASsbciATB   JUSTICES. 

ISAAC  N.  MlLrLS. 
■'  •  AlJEtrBBRT  P.   RtCH. 
HARRINQTON  PUTNAM. 
ABEL  E.  BJLACKMAK. 
WUiUAM  J.  KELI^y. 
WALTER  H.  JAYCOX. 

Justices  of  the  Appellate  Term,  1919. 

LESTBH  W:  CLARK.  ^ 

CHARLEa  H.  KELBY. 
.j:>^VID  F.  MANNING.  >  , 

may,. 
Ij^^B^  W.  OLA^. 
CHARJ.ES  H.  KBLBY, 
DAVID  F.   MANNING. 

LESTER  W«  CLAHK.  : 

CHAIWB^S.  H.  KEXBT. 
DAVIi:rF.  MANNINO. 

Dedomb&f. 
LBSTttR  W.  CLARK. 
CHARLES  H.  KBLBT. 
DAVID  F.   MANNING. 

Justises  of  the  Second  District. 

WILLIAM  J.  KELLY. 
JOSEPH  •  ASPIN  AI^L. 
LESTER  W.  CLARK. 
TOWNSEND  SCUDDER. 
ABEL  E.  BLACKMAR, 
ISAAC  M.  KAPPEtfl. 
HARRINGTON  PUTNAM. 
CHARLES  H.   KBLBY. 
RUSSELL  BENEDITT. 
JAMES  C.  VAN  srCLBN. 
ALIdET  F.  JBNKS. 
DAVID  F.  MANNING. 
STEPHEN  CALLAGHAN. 
JAMSS  C.  CROPSEY. 
EDWARD  LAZANSKY. 
LEWIS  L.  FAWCETT. 
LBANDER  B.  FABER. 
ROBERT  H,  ROY.- 
HERBERT  T.  KETCHAM.* 


SUPREME  OOUBT— Second  Dept.— 0't*d. 

Justices  of  the  Ninth  District. 

MARTIN  J.   KBOGH. 
'    JOSEPH  MORSCHAUSBR. 
ARTHUR  S.  TOMPKINS. 
J..  ADDISON" YOUNG.  .'  ^  ■ 

WILLIAM  P.  PLATT. 
ALBBRT  H.  F.  8EEGBR. 

TUrd  Department. 

Justices  ct  the  A ppeitate  Division. 
JOHI<r  M^  K£2LLOGG»  PliB8iDnf«  SifnTtcm, 

ASSOCIATS' JITBTlCKS. 

GEORGE  F.  LYON. 
JOHN  WOODWJ^RD. 
AARON  V.  S.  COCHRANEJ. 
HfiNRY  T,  KBLLOGG. 

J  ustices  of  the  Th  f rd ,  DistHpt. 
WfiSLBY  O.  HOWARD. , 
WILLIAM  P.  RUDD. 
GILBERT  D.  B.  HASBROUCK. 
. '  CHARLBS  £9l  NXCMOIA  z  '^  ^ 
HAROLD  J.  HINMAN. 

Justices  of  the  FowrtFi . DiftrioJU<  • .» 
CHARLES  a  VAN  KIRK. 
EDWARD  a  WHITMYBR.  i 
HENRY  V.  BORST. 
GEORGE  R.  SALISBURY. 

.  Ji^ioM  of  the  SJxth  Piftrio^    t . 
MICHAEL  H.  KILBY. 
GEORQE  MOOANN. 
ROWLAND  I*..  DAVIS. 
ABRAHAM  L.  KELLOGG. 

t*onrt]i.  Department. 

Justices  of  the  Appellate  Division. 
FREDERICK  W.  KRUSE,  Presidino  Jubtzcs. 

ASBOdATV  JU^TICBS. 

NATHANIEL  FOOTE. 
JOHN  S.  LAMBERT. 
PASCAL  C.  J.  DE  ANGELIS. 
IRVING  G.  HUBftS. 

Juetices  of  th,e  Fifth  piptric.^ 
IRVING  R.  DEVK.VDORF. 
EDGAR  C.  EMERSON. 
LEONARD  O.  CROUCH. 
WILLIAM  K.  ROSa 

Justices  of  the  Seventh  ^District. 
WILLIAM  W.  CLARIC 
GEORGE  A.  BENTON. 
SAMUEL  N.  SAWYER; 
ADOLPH  J.  RODENBBOK. 
ROBERT  F.  THOMPSON. 


*  Appointed  May  8.  1919,  to  succeed  Clarence  J. 
Shearn. 


«Dled  April  10.  1919. 

*  Appointed  April  24,  1919. 
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SUFREME  COURT-TowthDept—^'t'd. 

Justices  of  thtt  Eighth  Distriot. 

LOUIS  W.  MARCUS. 
CHARLES  B.  "WHEELER. 
EDWARD  K.  EMERY. 
CHARLES  H.  BROWN. 
CHARLES  A.  POOLBY. 
HERBERT  P.   BISSELU 
HARRY  L.  TAYLOR. 
WESLEY  G.  DUDLEY. 
GEORGE  W.  COLE. 
CHARLES  B.  SEARS. 

cmr  COURT  of  hsw  tork. 

JEDWARD  F.  O'DWYSR,  Canp  Juanci. 

A8SOCIATK  JUSTICBS. 

ALEXANDER  FINELITB. 
PETER  8CHMUCK. 


orrr  court  of  new  tork— Coat'd. 

ASBOOIATB  JUBTICB8— Cont'd. 

EDWARD  B.  LA  PETRA. 
RICHARD  H.  SMITH, 
JAMES  A.  ALLEN. 
LORENZ  ZELLER. 
JOHN  L.  WALSH. 
ABRAHAM  G.  MEYER. 
LOUIS  A.  VALENTE. 

COURT    OF    CliAIMB. 

FRED  M.  ACKESRSON,  PKasiDiNO  Judos. 
jUDon. 
WILLIAM  W.  WEBB. 
SANPORD  W.  SMITH. 
CHARLES  R.  PARIS. 
WILLIAM  D.  CUNNINGHAM. 
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Weed  y.  Gasco  Specialty  Co.  (Sup.)......  925 

Weil,  Lyon  y»  (Sup,). 910 

Weimert,  Stem  v.  (Sup.) 923 

Weintraub,  Harria  Co.  v.  (Sup.) 847 

Weisbecker,  Inc.,  v.  New  York  Edison  Co. 

(Sup.) ^ 925 

Welcome  v.  State  (Ot.  CU 314 

WeUbrock  V.  Kohlman  (Sup.)..... 925 

Wells  y.  Jones  (Sup.) 925 


WestchMtQc  .(^uiit9»  Bf^wittg  ChM»  Sgam  y. 

(Sup.) .      ..^ , . ,/. ;. . . 

Western.  Mf|r.  ^  Oil  Oo.  y.  Americaa  Spir- 

tts  MIg.  Co.   (Sup^);-.. 

Wastingboase  Blec^c  &  Mte*  Co.,  Mar»- 

ton  V.  (Sup,).....- fc... 

Wetsel  y.  New.  York  two  oases  (Sw.)  -  • . . 

White,  Baekert  y..  (Sup.) ;.,.*,.fc.. 

Whitel  v.  Sipp  (SupJ.* 

White  Plains  Koad  in  City  of  New  York, 

In. re. (Sup.)  ..,, .# •... 

White  PlaiAaRoad  in  C^  of  New  York^.ln 

re  (SupO^  .,..,,..#., •..,...?... 

Whitney  .y.  Considiue  Inyesting  Co^.^  "two 

cases    (Sup.) 

Wiggins  y..  Schnei<J«r  (Sup.) 

Wildenberger    y.    Kidgewood  .Nat.    Bank 

Wilds,  Equitable  tife  Assur/Socl'of  United 

States  y.   (Sup.),,. •; 

Wilensky  y.  Cohen  (Sup.) ^ ».#... 

Wilkinson  v.  Smith  (Sup.) 

Wflliams  y.  Permalife  Storage  Battary  Co. 

(Sup5   

Williams  v.  State  (Ct.  CI,) ,.... 

Williams  v.  Umted  States  Mfrs.'  Export 

Corporation  (Sup.) (.... 

Williams  v.  Warner  (Sup.) 

Williamsburg    Steam    T^aundry    Co.,   New 

York  Utility  Co.  v.  (Sup,) , . , 

Willis,  Silinsky  v.  (Sup.) 

Willsea  v,  New  York  Cent.  R.  Co.  (Sup J 

Wilson  v.  Brown  (Sup.) . , .  ^ 

Windels,  'jPyler  v.  (Sup.) ,..;.. 

Winter  (Jarden  C5b.  v.  JDeD's,  Inc.  (Sop.).. 

Winters  y.  Levlne  (Sup.) ,*. 

Wiren  y.  Lyon "  (Sup.) 

Witherden.  Skinner  y.  (Si^p.)  .....••..,•. 

Wix,  Randall  v.  (Sup.) 

Woerz  y.  Hosenf eld  (Sup.) 

Woodbury,  People  ex  rel.  New  York  C^nt 

AH.  R,R.  Co.  v.YSup.J 

Woodbury   Detttal   Parlors   Co.,   Lewis  y. 


(Sup.) 

ucha  y.  (SupO- 


(Sup.)    

Woodcock,  Kilboum  v.  (S 

Woods,  People  ex  rel.  Fu< 

Woodward,  In  re  (Sup.). . 

Wooldridge  v.  Shea  (Sup.) ».,.... 

World  Film  Corporation*  Hudson  y.,  two 

oases   (Sup.) '.. , 

World  Film  Corporation,  Levy  y.  (S'uc.).. 

Worlzv.  HhH^r  (Sup.) 

Wosteih,  Coler'v.  (Sup,) 

W.  R.  Grace  &  Co.,  Lipachitz  v.  (Sup.). . . , 

Wunsch's  Will,  In  re  (Sup.) 

W.  &  S.  Job  Co.  v.  N.  B.  Cook  Oil  Co 

(Sup.;. ^ 


917 
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966 
909 
927 
897 
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927 

878 


Yager,  New  York  Stock  Exch.  Sirfa  Depos- 
it Co.  v.  (Sup.) 919 

Yankowski,  Krch  v.  (Sup.) 908 

YOhon.  Grein  v.  (Sup.) 904 

Young,  Kent  v.  (Sup.) 907 

Zeh  y.  Zeh  (Sup.). .....,' 927 

Zimet  v.  Cohen   (Sop:) ; 97 

Zito,  Seader  v.   (Sup.) 156 

Zukas  y.  Lehigh  Valley  Coal  Co.  (Sup.),,  408 
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Abadie  r*  Hyde  Be«l  SsUt«  Corp6rati6n,  159 
N.  T.  Sopp.  1007.  Judgment  ^mrmed  121  K. 
R  852,  224  N.  T.  041.  _ 

Adamson  t.  Schwiwr,  IW -K  Y^  Sapp.  653, 
Jnd^ent  ajainn^a  i^^r  B,  870^  ^  N. 
Y.  memoranda;  95.        " 

A.  EL  McB«a  Co.  ▼.  Sboemaker,  160^.  Y.  Si 
251.  Judgment  aOrmed  m  X  £.  852, 
N.  Y.  memoranda,  3.        ^  .     ^ 

Aldridge  t.  -ffitna  life  Ins.  ^,  Wto  N^  Y.  8upp« 
1113.  Jndgmtot.iiArmed  ;t2l  N.  B..852i  224 
JJ.  Y,  6ge.    . 

American  Bonding  Gq.  of  Baltimo^  v.  SeBy. 
158  N.  Y.  Sapp.  812.  Judgment  affi^rmed 
121  N.  B.  852,  22ft  N.  Y.  men^oranda,  23.. 

American  Da^se  436c,  v,  Sliqnnan  Nat.  Bank 
of  New  York,- 162  N.  Y:  STit)p.'  lOffll.  Motibn 
to  diamifls  appeal  danied  121  N.  1.  853,  224 
N.Y.«ai.  .      .  ^ 

American  Defense  Soc.  v.  Suieraan  Nat  Bank 
of  New  York.  162  K  Y.  Snpp7l(»l.  Jufc 
meat  affirmed  122  N.  E.  695;  225^K  Y,'50R 

American  Fidelity  Co.  of  Montpeher,  Vt,  .v. 
Stokes*.  157  N.  Y.  Jupp.  ni6.  Judament  af- 
firmed 121  N.  B.  m  2SZ4  N.  y;  656. 

American  woolen  Co.  t,  Samu6l!fe)lin;\162- ^ 
Y,  8up>  UIO.  JtJdgtnei^t  reversed  12S  N.,  R 
154,  2&  N.  Y.  61.  '^'^      "^  .  - 

Amsterdam  v.  Apfel,  l65N.  Y.'  Supp.  00..  Jtii 
meat  soversed  123  N.  E.  69,  2&  N.  Y.  H 

Andrews   ▼.   Pierson,   160  K.   Y.   Snpp.   64! 
Judgment  affirmed  121  ^.  B.  869;  225  K.  Y, 
memoranda,  31,  .        ^ 

Apex  Leasing  Co.  r.  Lifte,  1S9  !N.  T.  Supp.  f<)7. 
Judgment  affirmed  l^N.  E.'«^  225  N.  ^ 
memoranda,  7. 

Aasets  Collecting  Co.  v..  Myers.  155  N,  Y.  Si 
108a  Jndgment  affii^ad  12^1  K  £).  854, 
N.  Y.  memoranda,  13. 

Avatin  v.  Buffalo  lUec^c  Vehicle  Co^  158  T{. 
~    '^     p.  148.     ADpeal  dismissed  IZL  N.  B. 


Y. 


Y.  Sa 
854,2 


N.  Y.  730. 


Backenatoa  t.  Holmes,  16^  N, 
Appeal  dismissed  ^21  N.  E. 


3n] 


Jinpp.  1< 
,  221  N 


1084. 
Y. 


Bacoo   V.  ScbleaiBgei^  15T  N. 
Judgment  affirmed  121  N.  E. 

Badgeley  ▼.  Central  Consumers' 

Co.,  161  N.  Y.  Supp,  1117. 

firmed  122  N.  B.  876,  225  N. 

75. 
BakoT  T.  Baiikers*  life  Ins.  Co. 

York,  162  N.  Y.  Supp.  539. 

firmed  122  N.  E.  888,  225  N. 

108. 

175N.Y.S. 


.  649. 
K.  Y. 

WiJU.  &  Liquor 

Judgment  af- 

Y.  memoranda, 

of  City  of  New 

Judgment  af- 

Y«,  memoranda, 


BallstoiiRafrigerating  Storage  €te.  ▼.  New  York 
Cent.l9L  Co.,  168  N.  Y,  Supp.  llOl  Motion 
to  dismiss  appeal  deided  m  N.  B.  855,  224 

N.  Y.  606 ^ 

Bax^que  FrancovAmiricaiae  v.  Bergstrom,  157 

N.  Y:  Supp.  635,    Jnsdgtoent  affirtoed  122  N* 

^  E.  8T6;  22S  N.  Y.  liieiftc^Pda',  92.  ^ 

Ba^r  y.  V.  A.'  Case  ft  Son  M«|g.  Co.,  156 

^.  Y„  fihxpp.  U44.  -  Judgment  affirmed  121  N. 

%.  855r  225  N.  Y.  metooraiida;  88. 

Barbour  y.  Equitable  Life  Assur.  Soc.  of  tknt- 

,;/ed  States,  161  JUL,  Y..^up> ,  469.     Judgment 

ufBiJcam  12p^N..S.  87^  »Z5  N.  Y.  toaaioran- 

Sup 


da,  57. 
Bastinev.  Mafeie.  157 J^,  Y. 

ment  affirmed  121  .N.  E 
Baumann   ▼,   PrweTred   A 


Ne^  T?*.159,N.  Y, 


1117. '  Judg- 

^  N.  Y.  en: 

t  Ins.   Co.   of 

affirmed  122^^ -S/OiJ&J^  N.  Y. '480.    *°**^^ 
Belais  v.Wfett,  163  I*.  Y.  Supj.  1110.    Ap- 

•  peil  dlsnusrod  121  N,  B.  8361224  N.  Y.  617i 
Bplden   v.    mtcbett,   157   NV  Y.    Supp.   1118. 

'  Judgmettt  nffirt^ed  121  N.  B^  86^,  ^  N.  Y\ 

Berpkhcmer  Y.  Empire  ftarryiijilf  *Oo**poration. 

•  158  N.  Y.  Stipp;  856.    J^Jdgment  Affirmed  l2l 
Jt.  «.  856,  224  A.  Y.  72^1^ 

BerS  V.   Erie  K.   Co.,  163  N.  Y.  Snpp.  1141 

•  'Judgment  afflaatifed  122  N.  hC  456,  225  N.  Y. 
643  '       .    '  .  < 

ilacliaffi^  T.  Wbhl,  159  N.  Y.  Stmp.  lioa. 
Judgment"  affirmed  121  N.  E.  856,  W^  N.  Y. 
memoranda,  27.  ,     '  ' 

Bobrick  ▼.  Sipond  NaV.'B^nk  of  .gol^>ken,  162 
N.  Y.  Snpp.  147:    Judgment  affirmed  121  N. 
,B.  856,  224  N.  Y.^637, 

^th  V.  Kiiipe.  16d  N.  Yi  Snpp.  617.'  Orde^ 
reYer8edT[22  N.  B.  202,  225  N.  Y;  fegOl 

Bottlers'  ^al  Co.  y^  Biuney.  '16fr  N.  ¥.  8i 
1091.  Judgment  reverse  122  N.  E.  200, 
N.  Y.  869.  ^      ' 

Boyle  V.  Mallory  S.  S.  .Co.,  158  N.  Y.  Supp. 
'  im    Judgment  affirmed  121  N.  E^  867,  ^5 
N.'Y.- memoranda,  21, 

Brewis,  In  re,  170  K.  Y.  Supp.  1070.  Order 
affirmed  122  N.  E.  883,  2:S^N.  Y.  memoran- 
da. 62. 

Bridges  Y.  B^obklyn  Union  Gas  Co-  160  "N.  Y. 
Supp.  186.  Judgment  affirmed  12x  N.  E.  867, 
225  N.  Y.  memoranda,  17,  . 

Brightson  y,  Claflin,  l59  N.  Y.  Supp.  1102. 
Judgment  reYersed  122  N,  E.  458,  lfe5  N,  Y. 
469. 

Brinkman  v.  Cram,  161  N.  t.  Supp.  965.  Judg- 
ment affirmed  122  N,  E.  877»  ^  N.  Y.  mem- 

.  oranda,  102.  -.  i 
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Brooklyn  Ash  Removal  Co.  t.  Connell,  161  N. 
Y.  Supp.  1006.  Judgment  reversed  122  K.  B. 
620,  225  N.  Y.  503. 


Cook  V.  People's  Milk  Co..  161  N.  Y.  Supp.  1121. 
Judgment  affirmed  121  N.  E.  860»  224  N.  Y. 


Brooklyn   Western  Dist.  Terminal  v.   CentriK  jOoier^v.  Hall,  158  N.  Y.  Supp.  1111.    Judg- 

-    -       -  ^-       -  '^   ' '^^"   '     ment  affirmed  121  N.  B.  861,  224  N.  Y.  720. 

Cornell  V.  Child.  156  N.  Y.  Supp.  449.    Judg- 
f    tnent  affihned  i21iN.  B.  S»,224i  N;  T.2634. 
Cranf^rd  v.  Brooklyn  Heights  R.  Co..  154  N. 

Y.  Supp;  'lo.     Judgment  affirmed  121  N.  B. 

861,  225  N.  Y.  memoranda,  22. 
Craprizzio    v.   Central   New   England   B.   Co., 

157  N.  Y.  Supp.  1121.     Judgment  affirmed 

121  N.  B.  862,  224  N.  Y,  719, 


R.  Co.  of  New  Jersey.  162  N.  Y.  Supp.  911. 
Judgm^^t  affirmed  uS  N..B..8J7,  225  N.  Y. 
memofarfdtovS*. ''        '   •       *      '■  '    , 

Brooks  V.  Erie  County  Sav.  BlM^,  JW 'N^JY. 
Supp.  692.  Judgment  affirmed  121  N.  E.  857, 
224  N.  Y.  639.  .^  _    ^ 

Brown  v.  Protected  Home  Circle,  160  N.  Y. 
Supp.  1125.  Judgment  affirmed  122  N.  E. 
877,-225  N.  Y;  memorandfi,  60. 

Browpfield  v.  Simon,  159  N.  Y.  Supp.  1102. 
Judgment  a^rmed  l2l  N.  E.  858,  225  N,  Y. 
memoranda,  25.  ^    ' 

Bullock  V.  Cootey,  171  N-.Y.  Supp.  105.  Judg- 
ment reversed  122  N.  B.  630,  225  N.  Y.  666. 

Bush  V.  Cros8ett,.157  N,  Y.  Supp.  1119,  Judg- 
ment affirmed  121  N.  E.  858^  224  N.  T.  726, 

Byrne  v.  Bed^msja,  153  I^.  Y.  Sutf).  1K». 
Judgment  affirmed  ?21  N.  B.  858,  iSi  N;  Y. 
729.- 

Oafferty  v.  SoDthem  OJier  Pub..  Go.,.  1j67  N.  t. 
Supp.  413.  Judgment  reversed  123  N.  B.  76, 
2261  N.  y.  87.     -    •'   V 

OaUmftri  V.  Winston  &  Co,,  170  Np  Y.  Supp. 
1071.  Order  affirmed  121  N.  E.  358,  224  N. 
Y.  622i. 

Carrier  v.  Carrier,  153  N.  Y.  Supn..509.  Judg- 
ment reverb  123  N,  B.  135,  J26  N.  Y.  114^ 

Case's  Estate.  In  re.  1X6  N.  t.  Supgr  1072. 
Order  aJfirmed  121  N,  B.  859,  224  N.  Y.  614. 

Ohaee  Trucking  j3o.^v-  :^lichmond  Light  &  R. 
Co.,  160  N.  Y.  Supp.  326.  Judgment  re- 
versed 122  N,  B.  210,  225  N.  Y..435. 

Chapman  v.  Selover,  159  N.  Y-  Supjp.  632. 
Order  reversed  122  N;  B.  206,  225  N.  %  417. 

Chfzanow*a  v.jCorarExch.  3ank,  159.N..  Y^ 
Supp.  385.  Judgment  affirmed  122  N.  B. 
877,  225  N.  Y.  memoranda,  110.  " 

Citrof  Ko^he^er;  In  re,  171  N  JT.  .Sjipp.  ISL 

^  Order  affirmed  121,  N.  fe.  859,  224  N.  yT  659. 

City  of  Syracuse  v.  Onondaga  County .  Sav. 
Bank,  159  N,  Y.  Sipp,  1106.  Judgment  a^ 
/firmie4,l21  K,  B.  .859,  225^,  Y.  memoranda, 
32.  _, 

dJajdi  v.-flarqlin»  &/Y.  H.  Jl.' Co„  161  N.  Y. 
Supy.  .piai.  Judgment  Reversed  122  N.  ,E. 
4^,  225  N.^.  589.  •     ,' 

Clarke  V.  Martin/ 161^1  X  Supp.  179.  Judg- 
ment  affirmed   121    N.    E.    880,   225  N.,  Y. 

.  f  memoranda,.  34.     .    ,    -.    •  ^^*     • 

CRmax  Road  Maph.  Co.  v.  Allen,  156  N.  Y. 
Supp.   Ills.     Judgment   affirmed  122  N.   B. 

.    878,  225  N.  Y,  memoranda.  60.     ^^ 

Cbllips  v.  Kelly,  160  N.  Y.  Supp.  1126.  Judg- 
ment reversed  123*  N.  E.  '74,*  226  N.  Y.  180. 

Qolvhi  v.-Post  Mortgage  ^  X.and  .Co.,  159  N.  Y. 

*    "—  361.  ^  Judgment  reversed  1^  N.  E.  454, 


2^^^.  Y.  8l0. 
Comerma  Co.   v.   Conl<irma,   169  N.   Y.   Supp. 

SfJ4. '  Judgment  affirmed  122  N.  E.  878,  225  N. 

Y.  memoranda,  58. 
Composite  Metal  ]>ath  Co.  v.  Glaaco  Ice  Co., 

157  N.  Y.  Supp.  36^1  ^Judgment"  affirmed  121 
'  N.  eT  860;  224 'N?  Y.  684-.  ' 
Cook  v.  People's  Milk  Co.,  161  N.  T.  Supp.  1121. 

Motion  to  dismiss  appeal  denied  121  N.   E. 

860,  224  N.  Y.  732. 


Crogai^  V.  Persion.  15?  N.  Y.  Supp.  600.  ^^udsT- 
ment  affirmed  121' N.  E.  '^'^  '^-'  -  - 
oranda,  35. 


862,  5fe5  N.  If.  mem- 


Cushman  v.  Cook;  155  N.  Y.  Supp.  1100.  Judg- 
ment affirmed  121  N.;B.  862,  224  N.  Y.  «82.' 

paly  V.  Haight,  156  N.  Y."  Sypp*  538.  'Order 
affirmed  121  N.  E.  862,  224  NTY.  726. 

D'Aiwelo  V.  1482  Broadway  Corporation,  170 
N.  Y.  Supp.  1075.  Motion  to  dismiss  appeal 
denied  121  N.  E.  863.  224  N.  Y.  600. 

Davies  v.  Missouri,  K.  &  T.  B,  Co.*  168  N.  %, 
Supp.  1012.  Judgment  affirQied  121  T^.  E. 
863,  225  N.  Y,  memoranda,  6.  _ 

Dc  Carlton  v,  Glaser,  158  N.  Y.  Supp,  271. 
Order  affirmed  122  N.  E.  ^8,  225  ^.  Y.  mem- 
oranda, 69.  '    ^        .    .  ^    w 

Dedunak  v.  New  York  Cent  ^  H.  B.  1^  Cfc., 
159  N.  Y.  Supp,  1120.  Judgment  affintted 
121  N.  E.  864,  224  N.  Y.  715. 

Pe  Gpotf  V.  Pansini,  157  N.  Y.  Supp.  11^. 
Judgment  affirmed  ;L21  N.  E.  864,  224  I^T.  % 
720.  _ 

Demarest  v,  Carr,  ip7  N.  Y.  Supp.  1122.    Judg- 

ment  affirmed  121  N.  E.  864,  224  N.  Y,  <»5. 

Den    l^orske    AmerickaUtijft   Actesselskabet    t. 

Sun  Printing  &' Publishing  ABs'n,  160  ^N.  Y. 

.  Swpp.  3^1,    Order  revetsed  12?  N.  E.  46^ 

Deyo  v." Hudson,  161  N.  Y.  Supp.  494.  '  Ju' 

ment  reversed  122  N.  B.  636,  225  N.  Y.  € 
Didyk  V.  Astoria  Light.  Heat  &  Power' Oo^  156 
tW.  Y.  Supp.  1129.    Judgmc^nt  affirmed  121  N. 

E.  864,  224  N.  Y.  .679.  •       ^ 
Doctor  V.  Hughes,  161  N.  Y.  Supp.  684.'  Jndg- 

ment  reversed  122  N.  E-  221,  225  N.  Y.  305. 
Dollard  V,   Whowell.   160   N.   Y.    Supfp,   544. 

Judgment  affirmed  122  N.  B.  $79.'225JN.  Y. 

memoranda. -.88.  ,  .       '  _     '        ^^a 

Dooley  v.  Press  Piib.  Co.,  156^  N.  Y.'  Sopto.^38i-. 

Judgmeiit  affirmed  121  N.  E.  865,  '224  N.  Y. 

640.  

Doseher  Vk  Phelps  Guardant  Time  Lock  Co,, 

157  N.  Y,  Supp.*  Ji2a.    Judgmeiit  affirmed 

121  N.  E.  865,  224  N.  Y.  TtS.  '      . 

Dowler    y-   John^n,   156   N.    Y..  Supp.  ^121. 

Judgmeritj  reversei  :^1  N.  Ei  '875,  225  ;n. 
■    Y.  ^9.  '    *     •  "    •      ^  ■ 

Dugan  V.  Harry  J.  McAi^dle,  Inc.,  172  ^.X. 
.  Supp.   27,     Order  affirmed   122  N.   E.   8TO. 

225  N.  Y.  Wmoranda,  50.  . .      / 
DTtassy  v.  Southern  Pac.  Co.,  l6l  N.  Y;  Supp. 

222.     Judgment  affirmed  122  N.  E.  879^  22:5 

N.  Y.  memoranda,  76.   . 

East  238th  S^.  in  City  of  Kew  York,  Iii  re,  170 
N.  Y.  Supp.  1077.    Order  affirmed  121  N.  B. 
'   865,  224  N.  Y.  708.  .-  '    - 
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Judgment  affirmed  121  K.  £7.  865,  &4  N.  Y. 
680.  , 

Edelstein  ▼.  C<mc7  Idarid  ft  B.  B.  Co.»  168  N. 
¥.  9app.  1115.^  Judament  reversed  123  K. 

E.  lea  2^  nT  i.  lesT 

Edward  C.  Moore  Co.  v.  Amencan  Ctedlt-In- 

denmity  Co.  of  New  York,  IwN.'  Y.  Supp. 

737.    Judgment  affirmed  121  N.  E.  866,  224 

N.  Y.  663. 
Edwards  v.  Fidelity  &  OajBnalty  Cb.  of  New 

York,  161  N.  T.  Supp.  1124.    Judgment  W- 

anned  121  N.  £.  86^  22&  N.  Y,  memoranda, 

41. 
E.  Fongera  ft  Co.  v.  Cfty'o^New  York,  166  N. 

Y.   Supp.   24a     Judno^nt  J^ffirmed   121   N> 

E.  850,  224  N.  r.  607.     ^ 
E.  Fongera  ft  Go.  v.  City  ot  New  York,  166  N, 

Y.  Supp,.  24a     Jud^ent  affirmed  121  N.  H 

888,  224  N.  Y.  608. 
Elias  T.  Lefafgh  VaUey  K.  Co..  159  N.  Y.  Supp. 

906.     Judgment  rereracd  128  N.  £}:  73,  226 

N.  Y.  154. 
£.  BCoch  Co.  ▼,  Security  Bank,  of  New  YorlL 

163  N.  Y.  Supp.  277.    Judgment  affirmed  122 

N.  B.  879,  225  N.  B.  memoraijda;  105, 

Fallprt  ▼.  Maaaaebusetta  Boading  &  Ins.  Co., 
158  N.  Y^  Supp.  658^  Judgment  affirmed  121 
X.  E.  866,  225  N.  Y.  memoranda,  29. 

Farmers*  Loan  ft  Trust  Co.,  In  re,  jl6S  N.  Y. 
Sopp.952.  Order  affirmed  122  N.  E.880«  225 
N.  Y.  memoranda,  48, .  , 

Ff^eral  Terra  Cotta  Co.  v.  Fotttrton  Bro8«  159 
N.  Y.  Supp.  121,  Judgment  affirmed  121  N. 
£.  866^  225  N.  Y.  memoranda,  5. 

Feeck  v.  New  York  Cent.  rB,  Co.,  167  N.  Y. 
Supp.  670.  Judgment  affirmed  121  N.  E.  ,867, 
224  N,  Y.  62T. 

First  Congregational  Churoh  of  Schenectady  ▼. 
PauBt,  155  N.  Y-  Supp.  1106:  Judgment  af- 
firmed 122  N.  B.  S80,  225  K.  Y.  mQ99randft, 
68.  • 

First  Nat.  Bank  of  Albany  v.  General  Const. 

Fischer*v.   Johnson,   166   N.   Y.  •»pp.  1122. 

Judgment  affirmed  :^^.^,  SSlTiS,  N.  X 

memoranda,  73.. 
Fitzgerald  v.  Westchester  County  Brewing  Co., 

156  N.  Y.  Suro.  1092L  ^ Judgment  affirmod 

121  N.  E.  867,  SW  N,  Y^  toJ, 


Order 


Flaherty,  In  re,  171  N.  Y.  Supp.  654. 

rcTera^  123  N.  E.  W7.  226  N,  "Cl^ 
Fleming   t.   Barrett,  HW   N.    *" 

Judgment  affirmed  122"  N.  E 

memoranda,  112. 
Ford  V.  Dnstiui  156  N.  Y.  Supp.  1123.    Judg- 
ment affirmed  121  N;  K.  867,  224  N.  Y.  721. 
Ford  T.  Wanamaker,  157  N.  ^Y.   Supp.  1126. 

Judgment  affirmed  121  N.  E.  868.  224  N.  Y. 

665. 
Frankd  ▼.  Feldateln,  157  N.  Y,  Supp,  1125. 

Judgment  affirmed  121  N.  E.  868/  zU  N.  Y. 

672. 
Fraser.  In  re,  171  N.  Y,  Supp.  1053.     Order 

affiimed  121  N.  E.  863.  224  N-  Y*  599. 
Friedman   v.   Bender,  166lN.  Y.  Supp.  1095. 

Judgment  affirmed  1^  It.  E..869,  224  N.  Y. 

643: 


G^erifig  v:  Metropotitaii  Bank,  IM  Ni  Y.  Siip»; 

682.    Orderafflrmedl22N.B.  881,  225N7Y. 

memoranda,  93. 
Qeorke  r.  Otty  o<  Schenectady,  166  N.  Y.  Bwpm 

IV2S,    JnSimeirt  affirmed  m  N.  E.  869,  ^ 

•  N;  Y.  649. 
Geo'r^' Colon  ft  (Do.  v.  Smith,  165  N.  Y.  Si 

165.     Judgment  reversed  123  N.  B.  78, 

N/Y.  lor    . 

George  R.  Read  ft  Coa  ▼.  Stnrgea,  163  N.  Y. 

Supp.  ^.    Judgment  aflrmedi22  N.  E.  881, 

2SP  JjP,  Y.  mempranda,  1061 
Oeorgi  v.  Texas  Co..   160  N.  Y.  Supp.   231. 

grudgmenf  reversed  122  N.  E.  238,  225  N.  Y. 

410. 
Gibbons,  In  re,  J71  N.  Y.  Supp.  60.     Order 
'  affirmed  121  N.  E.  860,  224  N.  Y.  615. 
Gllhdoley  v.  Bnrgard,  160  N.  Y.  Suijp.  1131. 

Judgment  reversed  122  N.  H.  267,  225  N.  Y. 
^445. 
CRlmore  v.  Hirsckman,  157  N.  Y.  Supp.  727. 

Judgment  affirmed  121  N.  K  869,  225  N.  Y. 

memoranda,  8.  « 

Gingliano  t.  Lehigh  Valley  R.  O©.,  171  N.  Y. 
.  Supp.  1086.     Order  affirmed  121  N.  E.  869, 
■224  N.  Y.  Tld.       ^        •     :     ' 
CAoduier  v.  Great  Eastern  Casualty  Co.,  159 

N.  Y.  Supp.  1115.    Judgment;  affirmed  l2l  N. 

E.  870,  225  N.  Y.  memoranda,  4. 
Goldinger  v.  Bauip^Q,  161  N,  Y.  Supp.  1094. 

Judgment  affirmed  122  jf-  B.  882, 'S6  N.  Y. 

•  memoranda,  79.  * 

Goodenough  v.  New  York,  W.  ih  H.  R.  Co.,  158 
N.  Y.  Supp.  1116.  ■  Judgment  affirmed  122  N. 
B.  882,  225  N.  Y.  memoranda,  81. 

Gray  v.  Heinxe,  160  N.  Y.Supp.  liat  Judg- 
ment affirmed  121  N.  E.  870,  225  N.  T.  mem- 
'orahda,  28.. 


Qroette  .V.  Greene,  159  N^  Y.  Sup^.  1115.    Judg- 
ment affirms        "  "'  '^       -  ^-'  — 
oranda,  42. 


ment  affirmed  .121  N.  E,  870, 


upp.  lliJ 
I,  225- N. 


Y.  mem- 


Greis'V.  City  of  SyniQUse,  160  N.  Y.   Supp. 

...1132.    Judgment  afl^rmed  121  N.  9.  870,  225 

.  .N.  Y.  memoranda,  40* 

Gross  V.  Mendel,  157  N.  Y.  Supp.  357.  Judg- 
ment-affirmM  121  N.  E.  871,^7£25  N.  Y.  mem- 

.'  ckranda,  15.      .     - 

^uida  T.  Pennsylvania  IL  Co..  171  N.  Y.  Sudd. 
285.  Oi:der  affirmed  121  N*  B.  S7U  224  «N. 
Y.  712. 

Qniney  ▼.  GuiMy^  150  N.  Y.  SoDo.  1116.  Judg- 
ment affirmed  122'N.  E.  882»  Tm  N..  Y.  mem< 
oranda,  100. 

fiaiey  t:  B<^ton  ft  A.  R.  R.,  172  N.  Y.  Sup*. 
896.    Order  affirmed  122  N.'  E.  882,  226  N.  Y. 


memoranda,  51. 

BamiUnn  Trast  Oo.  y,  Diokerson,  157  N.  Y. 

Sunk.  1128.     Judgment  affirmed  121  N.  E. 

871,  225  N.  Y.  memoiianda,  2.  » 
Hanna  v.  lAchtenhein,  160  N.  Y.   Supp.  589. 

Order  reversed  122  N.  15.  626,  225  N.  Y.  679. 

l^ayman  v.  Canton  Art  Metal  Co.,  160  N.  Y. 
Supp.  42.    Judgment  affirmed  121  N.  B.  872. 

^225  N.  Y.  memoranda,  25. 

Seflin  V.  Ljfordri62  N.  Y.  Supp.  1122.  Judg- 
ment affirmed  122  N.  B.  888,  225  N.  Y.  mem- 
oranda. X9«   . 

Henry  Steers,  Inc.,  v.  Hewlett  Bay  Co.,  156  N. 
Y.  Supp.  1112.    Judgment  affirmed  121 X  B- 

872,  224  N.  Y.  690.  • 
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Heorpe  ▼.  OfBrtdsa  /Say.  Bftiik  of  Bcodklya,  Ifi 
N.  Y,.  Supp.  HUB.     Judgiaent  reversed  " 
N.  E.  204,  225  N.  Y.  323. 

Hirt  V.  Mayer,  170  N.  Y.  Supp.  1086.    Jui 

'  ffient  affii&ndd  121  K..JQ.  872»  2i2i  X<.  ^  -^ 

Hollender  v.  WaUace,   167  N.   Y.   Supp,  c»*^. 

•  Motion  to  dittniaa.  appeal  4leiiied  121  K,  B< 
872,  224  N.  Y.  602. 

Hooker,  Corser  &  Mitchell  Co.  v.  Hooker,  172 
N.  Y.  Supp.  808.  Appeal  dismiased  122  N. 
E.  883,  225  N.  Y.  memoranda,  84.      _ 

Horrigan  v.  Post-Staadard  Co.,  170  N.  X.  Sopp. 
1087.  Order  affirmed  121  N.  B.  872,  224  TN* 
Y.  620.  .  ;, 

Hudson  Nav.  Co.  v.  Union  Trust  Co.  of  Al- 
bany, 170  N.  Y.  8fipp4  668*  Appeal  diamiaa* 
ed  121  N.  E.  878,  W&  N.  Y.  memoranda,  18. 

Hugfirins  Lumber  Co.  y.  Miller,  l|i8  N.  Y.  Supp. 
1118.  .Judgment  affirmed  122  N.  E.  883,  225 


N.  Y.  memoranda,  85. 


Judgment 


HuH  y.  Hull,  158  N.  Y.  Supp.  743. 

modified  122  N.  E.  252,  225  N.  Y.  342. 
Humpfner    v.    Beera,   157    N.    Y,    Supp.    345. 

Judgment  affirmed  121  N.  E.  873,  224  K.  Y. 

671. 
Hyde  v.  New  York  Cent.  &  H.  R,  E.  Co^  159  N. 

Y.  Supp.  1120.    Judgment  affinmed  122  N.  E. 

888^  225  N.  Y.  memoranda,  ^2. 

Irvine  Nat  Bank  y.  Gray,  160  N.  Y.  Supp,  341. 
Judgment  affirmed  121  N.  B.  873,  225  N.  Y. 
memorandat  0^ 

Jenkins  y.  Teed,  169  N.  Y.  6upp.  1120.  Judg- 
ment affirmed  122  N.  E.  884,  225  N.  Y.  mem- 
oranda, 43. 

Jensen  v.  Cauldwell.  Wingate  Co.,  156  N.  Y. 
Supp.  1128.  Judgmtot  affirmed  122  N.  E. 
884,  225  N.  Y.  memoranda^  111. 

Jermyn  y.  Searing,  156  N.  Y.  Supp.  718.  Judg- 
ment affirmed  122  N.  E.  706,  225  N.  Y.  520. 

Johnson  y.  Syracuae  Dry  Goods  Co.,  162  N. 


Y.  Supp.  1125.    Judgment  affirmed  122  N.  E. 
884.  225  N.  Y.  memoranda,  87. 
JohnstOn'd  Estate^  In  re,- 170  K.  Y.  S«pp.  1069. 


Order  affirmed  i21  N.  E.  873,  224  nT  Y.  709. 
•Jones  r.  Downing,  169- N.Y.  Supp.  1120.    Judg- 
-    mient  affirmed  l22  N.  E.  884,  225  N.  Y.  mem- 
oranda, 61. 
Jones  y.  Wooditt,  156  N.  Y.  Slipf.  1128.    Judg- 
ment affirmed  121  N.  E.  874i  224  N.  Y.  678. 

KatfAnangb  y,  Kayananglir  Knittiogi  Co^  172  N. 
.    Y.  Snpp.  576.    Ord^  ray^aed  £^  N.  E.  14S, 

226  iT  Y.  185.  . 

Kellogg  r.  KaUogg.  155  N.  Y.  Supp.  310.  Judg- 
.  ment  affirmed  121  N.  ,E.  874,  224  N.  Y.  507. 
Kennedy  v.  National  Jewelers*  Board  of  Trade» 

165  N.  Y.  Supp.  1094.    Appeal  dismissed'  122 

N.  E.  884,  225.  N.  Y.  memorandi^,  46. 
Kern  y.   Stuoskewica,  158  N»  Y.  SuMp.  ll:W. 
.     Judgment  affixnwd  122  N.  E.  885,  SSS  N.  Y. 

memoranda.  74. 
Kettel  Y.  Erie  B,  Co.,  163  N.  Y,  Supp.  640. 

Judgment  affirmed  122  K  E.  885,  225  N.  Y. 

memoranda,  109. 
KiUnpr  y.  Dr.  Kilmer  &  Co..  162  N.  Y.  Supp. 
:    617.    Judgment  affirmed  122  ^.  E.  885,  225 

N.  Y.  memoranda,  87.  ,     . 


Kopances  y.  Ocean  S.  S.  Co.  of  Savannah,  ipl 
N.  Y.  Supp.  1181.  Judgment  affirmed  121  K« 
E.  874,  m  N,  Y.  inemoranda,  37." 


Kriegbaum  v.  Buffalo  Wire  Works  Co.,  169  JT. 
Y.  Supp.  307.  Older  affibsmed  121  N.  B.  875r 
224N.Y.  621.  .  f 


Le  Couteulix  v.  Trustees  of  Koman  'Cftthdic 


Church  of  St  Louis.  159  N,  Y.  Supp.' 1124^ 
Judgment  affirmed  121  N.  E.  863,  2^25^." 
memoranda,  26, 


Lee  V.  Erie  R.  Co.,  158  N.  Y.  I^npp.  730.  Judg- 
ment affirmed  122  .N.  B.  885,  ^  N.  Y.  mem- 
oranda. 109. 

liCe  V.  Sperry,  156  N.  Y.  Snpp.  1130.  Appeal 
dismissed  121  N.  B,  875. 224  N.  Y.  640. 

Leopold  y.  City  of  New  York,  171  N.  Y.  Supp. 
524.  Motion-  to  dismiss  appeal  denied  122  xT. 
E.  886,  225  N.  Y.  memoranda,  45. 

Lerberg  y.  Schumacher,  160  N.  X.  Supp.  155. 
Judgment  reyersed  121  N.  B.  808,  225  N.  Y. 

Leyenthal  y.  Weber-Peuthert  Co.,  157  N.  Y. 
Supp.   1132.     Judgment  affirm^  121  N.  E. 

875,  224  N.  Y.  693. 

Liberatore  v.  Friedman,  171  N.  Y.  ^unp^  109L 

Order  affirmed  121  N.  E.  876,  224  K.  Y.  710. 
Logan  V.  Guggenheim,  167  N.  Y.  Supp.  1110. 

Appeal  disSssed  122  N.  E.  886,  225  N.  Y. 

memoranda,  46. 
LoRan  V.  New  Amsterdam  Gas  Co.,  156  N.  Y. 

Supp.  1131.     Judgment  affirm^  121  K.  E. 

876,  224  N.  Y.  664. 

Long  Idlattd  R.  Ck).  y.  American  Bridge  Co.  of 
New  York.  161  N.  Y.  Supp,  543.  Judgment 
affirmed  122  N.  E.  886,  225  N.  Y.  memoran- 
da, 74. 

Lummis  y.  Crosby,  167  N.  Y.  Supp.  1111.  Or- 
der affirmed  121  N.  E.  876,  224  N.  Y.  611. 

Lunt  V.  Brown  Bros.  Co.,  157  N.  Y.  Supp.  150. 
Judgment  arffirmed  121  N.  E.  876,  224  N.  Y. 

Macalus^.  Tratibe-Berger  Co.,  156  IT.  Y,  gupp. 
1132.  Appeal  dismissed  l2l  N,  B.';877,  224 

ifaacArihur  Broa.  Co..  y.  City  of  New  York,  164 

S-  Iu^P'^7^'    Judgment  affirmed  121  N. 
^  15,  STfrSSTN.  Y.  629. 
McDonald  y.  Mohawk  Gaa  Co.  of  Schenectady, 

161  N.  Y.  Supp.  11^.    Judgment  affirmed  122 

N.  E.  8S6,  ^  N,  X.  memoranda,  86.* 
MoOraw  y.  Gresser,  lj52  N.   Y.  Sikpp.   11!». 

Judgment  affirmed  123  N.  B.  84,  226  N.  Y. 

57.  ' 

Mclnemey,  Matter  of,  170  N.  Y.  Supp.  1096. 

Ofder  reversed  121  N.  E.  806,  226  N.  Y.  180. 
Maitland  v.  City  of  Vajtertown,  164  N.  Y.  Sttpp. 

IIOL    Judj^ent  affirmed  122  N.  E.  886,  225 

N.  Y.  memoranda,  108. 
Marks  v.  Cowdin,  162  .N.  Y.  Snpp.  567^    Judg- 
ment reversed  123  N,.  E.  139,  226  N.  Y.  138. 
Mai-tinkovics  v.*  LdiigtiCoal  Sc  Nayi^tiqn  Co.. 

156  N.  Y.   Supp.   U33.     Judgment  affirmed 

121  N.  E.  877.  224  nTy.  703. 
Material  Men^a  Mercantile  Ass*n  y.  New  York 
,  Material  Men's  Mercantile  A88*n'   155  N.  Y. 

gupp.  706.    Judgment  affirmed  121  N.  B.  878, 

224  N.  Y.  670. 
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T.  Supp.  ma    Orcfeif  ttffim«d  lU  N.  B.  878» 

224  N.  Y.  59«. 
Maxw«U  y.  Margh,  109  K,  T.  Siffip.  11^.    Ji»iS' 

ment  Affirmed  HhN.  H.  878^^5  N.  Y.  mem- 
oranda, 19. 
Meagii^r  ▼.  Sesran  Co..  1.5G  IN.  Y.  Supp.  11244 

Judgment  affinned  121  N.  £!.  8T8,  224  N.  "Y. 

665.        .        ' 
Melcher  r.  Ocean  Accident  &  Guarattte^  Oor* 

poratioB,  161  N.  Y,  Snpp.  686.    Jndsmetlt  te- 

versed  123  N.  E.  ffll,  226  N.  Y.  51.'    ^  ' 
Meritaa  Bealty  O.  ▼.  Farley,  151  V:  Y.  8' 

1052.    Judgment  affirmed  121  N.  %  '879. 

N.  Y.  671.  •       ' 

Merrick  Theater  Co.  t.  Weisaafer  Amndem«nt 

Const  Co.,  159  N.  Y.  Supp.  1128.    Judgment 

affirmed  121  N.  E.  87^  225  N.  Y.  memonuida^ 

11. 
ICichalaki  r.  American  Machine  dt  SV>undTy  0>., 

160  N.  Y.  Snt>p.  1138.   Ju^nent  reversed  122 

N.  E.  233.  225  N.  Y.  294. 
MUler  T.   Shnbert  n^atrficftl  Co..  157  N.  Y. 

Supp.  1136.     Judgment  aftnned  121  N.  E. 

879,  224  N.  Y.  668. 
Mohawk  Imp,  Co.  it,  Everest,  161  N.  Y.   _ 

1135.    ^rudgmttit  affirmM  122  N.  B.  886, 

N.  Y.  memoranda,  ^. 
Morgiin  V.   fianborn,  158  N.  Y.   Snpp.  1128. 

Judgment  reversed  122  N.  E.  696,  22ft  K  Y. 

454.  '  . 

Morgan  Mimitioncr  Sopply  Co.  ▼.  fitndebaker 

Corporation  of  America,  168  N.  Y.  9upp.  87. 

Judgment  affirmed  in  part  and  reversed  in 

part  123  N.  E.  146»  225  N.  Y.  W. 
Miimane  v.   Pearson,  167  N.  Y.   Supp.  1137. 

Jndgmoit  affirmed  121  N.  B.  879,  !^  N.  Y. 

685. 
Murphy  v.  John-  Hofm«i  Co.,  163  N,  Y.  Supp. 

932.    Judgmewt  affirmed  121  K  B.  880,  22^ 

N.  Y.  630. 
tf  nrphy  y.  N«w  York  Cent.  R  Co.,  156  N.  Y. 

Supp.  49.    Jtfdgment  affirmed  122  K  E.  70O, 

226  N.  Y.  W&: 
Muslusky  V.  Lehigh  VaUey  CoaJ  Co..  1«.  N.  Y, 

Supp.  1136.     Judgnieat  reveMsd  122  N.  E. 

461,  2a?  N.  Y.  684.  •    ^      • 

Nahme  t.  dly  of  Kew  York,  ie9'N.  Y.  (Npo. 

1130.    Judgment  affirmed  Vii  K  E.  880,  Z24 

N.  Y.  731.  '*    • 
New  Yoi*  Cewt  H.  Co.  v.  Westchester  County, 

159  ^-  ^1  Supp.  J^.    JVidgment  affirmed'  121 

K.  E,  88*.  2!&  iTy:  646. 
New  Ywk  MJ*t.  for  Insbuctfou  of  D«ttf  and 

Ihimh  iu  City  of  Nev  YoA  168  N.  Y.  Supp. 

7667  OrdSr  ftffitaed  121  irf.  B.  88D,  224  N. 

-Y.  609.        '- 
New  York  Municipal  ^y.  Corporati^  v.  Weh- 

ers,  166  Nl   Y.  Supp.  ^42.     <>^er  modified 

128  N.  B.  68,  226  N.  Y.  70, 
I{oah  V.  Bowery  Sat.  Bank,'  156  K.  Y.  Supp. 

1128.    Judgment  fevetided  122  K.  £.  235,  ^ 

N.  Y.  284.  ' 

Noble  V.  KendaU,  170  N.  Y.  fifupp.  231.  Ap- 
peal dismissed  122  N..  E.  228,  225  N.  Y.  xuem- 

oranda,  5o. 

O'Connor  v.  City  of  New  York,  165  N.  Y.  Supp. 
625.  Judgment  affirmed  m  N.  E.  881,  224 
N.  Y.  644.  -^'-  ....■•       !  .'      . 


O'Keefev.  DugUB,  17S'N.  Y,  96pb.  568.    Or- 
-"der  affinned^2  ]ff«  Bi  887,  £26  X  Y.  mein- 

or^da,  49. 
OAondffga'Ooflnty  T^  Oity'of  Sbffalq.  15B  Ni 

Y.  SupD.  1137,    Judgmtot  affirmed  121' N.  B. 

881,  224  K  U'.  636. 
Ostrand^r  v.  Bricka,   156  Iff.  Y.  Sui».  1186. 

Order*  gffinh^  121  ;K.  B.  882^  2»  N.   Y. 

654-.  .'•«': 

Park  4  Tilford  v.  Bealty  Advertising  &  Sup- 
ply C6.,  157  N.  Y.  Supu.  1138.  Judgment 
affirmed  122  N.  E.  887,  225  K.  ¥.  memoranda, 
62. 

Peerlefes  Pftttem  Co.  v,  McClui^p  Pi^^lications. 
162  N,  Y.  Supp.  1135.  Judgment  affirmed  122 
N.  E.  887.  225  N.  Y.  memoranda,  102. 

PellegriAo  v.'  Clareice  L.  Smith  Co.,  162  N.  Y. 
Bupp^  J136.,  Judgment  reversed  123  N.  B. 
1^  22i6  N?  Y.  166. 

Pennsylvania  Gas  Co.,  In  re,  171  N.  Y.  Supp. 
1028.  ^  Order  affimcd  122  N,  E.  260,  225  N, 

^Y.  39l 

People  V.  Aikenhcad,  Bailey  '&  t>onald8on.  167 
N.  Y.  48upp.  1118.    Judgn^ei^t  affirmed  121  N. 

^E.  883;a|24N.  J.  661, 

People  V.  Alexander,  171  N.  Y.  Suop,  SSU  Mo- 
■      ■  ■   ■    '      m  N.  Ef.  883, 

.   881. 
N.  Y. 


tion  to  dismiss  appeal  denied 

224  N.  Y.  733. 
People  V.  Alexander,   171  N.  Y, 

Judgment  affirmed  122  N.  B.  887, 
'  memoranda,  99. 
People  V.  Angello,  1,68  N.  Y.  Supp.  1122. 


Judg- 


p.912.    Judg: 
6  N.  Y.  jnem* 

1122.    Judg- 
N.  Y.687. 


mett  affirmed  121  N.  B.  882,  224  N.   Y. 
636.  ^ 

People  V.  Curtis,  170  N.  Y.  Supp.  1102.  Judg- 
ment affirmed  122  N.  B.  623,  ^  N.  Y.  519. 

People  V.  Di  iieo,  167  N.  Y.  Supp.  1118.  Ap* 
peal  dismissed  121  N.  B.  883,  224  N.  Y.  612. 

People  V.  G^regory,  165  N,  Y.  Supp.  1104.  Judg- 
ment affirmed  121  ^.  B.  883,  225  N.  Y.  mem* 
oranda,  13.  • 

People  V.  Madero,  172  N.  Y.  Sup 
meat  affirmed  122  N.  E.  808,  £ 
-oranda,  64. 

ment. frmrmed  izx  r<.  Jih  do4,  Z^  ^^.  a. 
People  V.  PaMuch,  169  N:  Y.  «u^.  917.    Jti 

ment  affirmed  121  N.  B.  884,  224  N.  Y.  64B. 
People  V.   Schwarts,  169   N.   Y.    Supp.   954; 

Judgment  affinned  121  N.  e;  884,  224  N.  Y. 

People  t.  flhevit?,  164  I^.  TJ  Supp.  606.  Judg- 
ment affirmed  121  N.  E.  884,  224  N.  Y.,627. 

People  V.  Taleisnik.  172  N,  Y.  Supp.  912.    Judgr 

^mcht  reversed  12»  N.  B.  615,  2fe  N.  Y.  489. 

People  V,  Voorhxs,  1T2  N.  Y.  Supp.  9l3.  Order 
affinned  121  N.  E.  884,  224  N,  Y.  688.  ' 

People  er  rel.  CoQina  v.  T^ombly,  172  N.  Y. 
Supp.  912.  •  Apperfl  dismissed  122  N:  B.  888, 
225  N.  Y.  memoranda,  57. 

Peorie  ex  rel.  Cotti  v.  Gilbert,  175  N.  Y:.Supp. 
166.  Order  reversed  123  K.  B.  79,  226  N.  Y. 
103. 

People  ex  rel.  Curtis  v.  Kidney,  170  N.  Y.  Supp. 
1061.  Appeal  dism^sed  122  N.  B.  241,  zfe 
N.  Y.  m^ 

People  ex  reL  Miller  r.  Fiske,  16T  N.  Y.  Supp. 
1121.  Order  affirmed  121  H.  B.  885.  224  1^. 
Y.  706^  * 
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People  «z  nL  Ifori^  v/  'imviB,  108  jN. ,  Y.  Simp, 
11!»,  0^<r  affirmed  m  K  £f  8d5,  ^24^. 
Y.  625. 

People  ex  te\.  Ne^  York  I^odge  No.  1,  B,  P.  O. 
E.,  V.  Purdy,  167  N.  Y.  Supp.  285.  Order 
affirmed  121  N.  B.  885,  224  N.  Y.  710. 

Pe<^e  «x  rel.  Oaklaim  GoTporaUon  v.  Done^ 
gan,  172  N.  Y.  Supp.  4A^,  .,  Order  reversed 
123  N.  E.  71.  226  N.  Y.  84.  . 

People  ez  rel.  Oneonta  Light  &  Power  Co.  ▼. 


Publip  SeiYice  Commisaion,  Second  Di§t.  167 
N.  Y.  Supp.  486.  Appeal  dismissed  121  N.  E. 
885,  224  J^.  Y.  624, 


People*8  Coat,  Apron  &  Towel  Supply  Co.  v. 

Light,  157  N.  X.  Sopp.  15.    Judgment  affirm- 
ed iS.  N.  E.  886,  224  N.  Y.  727. 
Petersen  v.  East  Kiver  Land  Co.,  157  N.  Y. 

Supp.  1142.     Judgment  affirmed  121  N.  E, 

886.  224  N.  Y.  674r 
Peterson  v.  Missouri,  K.  &  T,  R.  Co.,  161  N.  Y. 

Supp.  1141.     Judgment  affirmed  122  K.  E. 

888.  225  N..  Y.  memoranda,  89. 
Plimpton  V.'  BroWn  Bros.  Co..  156  N.  Y.  Supp. 

1141,    Judgme^t  affirmed  121  Ij^.E.  886,  224 

■N,  Y.  724. 
Pollock  V.  Central  Fish  Co.,  159  N.  Y.  Supp. 

1137.  Judgment  affirmed  121  N.  E.  887.  ^24 
N.  Y.  641. 

Preston  v.  Pennsylvania  R.  Co.,  120  N.  Y. 
Supp.  m2.  .  Appeal  dismissed  122  N.  E.  888» 
225  N.  Y.  memoraoda*  47. 

Quajid  V.  I^atHqwsky,  170  N.  Y.  Supp.  812, 
Order  affirmed  12r  N.  E.  887,  224  N.  Y.  624. 

Queeney  v.  Willi.  157  N.  Y;  Supp.  642.  Judg- 
ment reversed  122  N.  £.  198,  225  N.  Y.  374, 

Bedding' V.  City  of  New  York,  159  N.  Y.  Supp, 

1138.  Judgment  affirmed  121  N.  E.  887,  2iS 
N.  y.  memoranda,  10.  . 

Reed  V.  Reed-  161  N,  Y.  Supp.  671.  .Judgment 
affirmed  122  N.  E.  889,  225  ^.  Y..  memoran* 
da,  ,77. 

Reilly  v.  City  of  New  York,  156  K.  Y.  Sunp. 
529.  Judgment  affirmed  121  N.  R  887,  224 
N,  Y.  68&  ■ 

Richardg  v.'  Robin,  l62  N.  Y.  Supp.  12.  Judg- 
ment affirmed  122  ^,  E,  889.  225  N.  Y.  mem- 
oranda. 101. 

Bichard^B  Estate,  In  re,  169  N.  Y.  Supp.  968i 
.Order  affirmed  122  N.;  |l  889,  225  N.  Y. 
memoranda,  53. 

Richardson  v.  Stcub^  Ooanty.  MO  N.  Y.  Suppj 
^5.,    Judgment -revereed  123  l^.  E.  449,  226 

RidoutV.  Rodgers  &  Haggerty,  171  N.  Y.  Supp. 
1097.  6rder  affirmed  121  N.  E.  888.  224 
N.  Y.  711. 

RitzwoUen  v.  Lurie,  167  N.  Y.  Supp.  1123, 
Judgment  affirmed  122  N.  E.  634>  225  N.  yI 
464. 

Rivepdale  Beaky  Qo.  ▼.  City  of  New  York,  159 
N.  Y.  Supp,  1139.  Judgment  affirmed  122  N. 
E.  889.  225  N.  Y.  memoranda,  65. 

Riviera  Realty  Co*  v.  Illinois  Surety  Co.,  158 
N.  Y.  Supp.  1129.  Judgment  affirmed  122  K. 
E.  850,  225  N.  Y.  memoranda,  70. 

Robinson  v,  Avary.  170  N,  Y.  Suop.  1109.  Ap- 
peal dipmissed  121  N.  E.  888,  224  N.  Y.  618. 

RobinsoA  v.  Oliver,  156  N.  Y.  Supp.  896.  Judg- 
ment affirmed  121  N.  E.  888,  2:^  N.  Y.  665. 


v.^^ckarbQcker*  lc±  O0»  155,  N.  Yc 


9oM9  ▼.  Kwid 


Judnnent  affirme 

Rpssbach  V'  idaiMffield  Tm  A  Rubber  Oo^  155 
.  N.  Y.  Supp.  1138.  Judgment  affirmed  l2l  N. 
B.  888,  ^4  N.  Y.  692. 

Jlabin  v.  New  York  itfanicipal  Ry.  >Corporatioik 

.  162  N.  Y.  Stop.  11427  Judgment  i^med  122 
N.  E.  890,  J^  N.  Y.  memoranda,  957 

Rodiger-lf.  Coleman,  170  N.  Y.  Supp.  UOft  Mo- 
tion to  dismiss  appeal  denied  122  N.  E.  223, 
225  N.  Y,  memoranda,  44. 

Busland^r  y.  Evangelical  Lutheran  St  Johannes 
Gem?^lde(  in  Middle  Ebenezer,  156  N.  Y.  Supp. 
1143.  Judgment  affirmed  121  N.  E.  889,  224 
N.  Y-  722. 

Sagone  t.  Mackef.  158  N.  Y.  Supp.  579..  Judg- 
ment reversed  122  N.  E.  621,  225  N.  Y.  694. 

Sanders  v.  Ptoctor,  158  N.  Y.  Supp.  .433.  Judg- 
ment affirmed.  122  N.  E.  890,  225  K:  Y.  mem- 
oranda, 64.       ' 

San  Lucas  v.  Bomn.  160  M.  Y.  Supp.  131. 
Judgntent  affirmed  122  N.  B.  890,. 225  N.  Y. 
memoranda,  99. 

Scarpinato  v.  W.  L.  Cosgrove  Cqi,  157  K.  Y. 
Supp.  1144.     Judgment  affirmed  121  N.  E. 

889,  224  N.  Y.  676. 

Scliley,  In  re,  167  N.  Y.  Supp.  1126.  Order 
.affirmed  121  N.  E/858,  224  N.  Y,.616. 

Schley  v.  Andrews,  156  N.  Y.  Supp.  1144. 
Judgment  reversed  121  N.  B*  812.  225  N. 

.  Y.  110.  . 

Sraman.v.  aty  of  New  York,  169  N.  Y.  Sapp. 
563.  Judgment  affirmed  121  N.  E.  889,  &5 
N.  Y.  memoranda,  30. 

Sexton.  In  re,  171  ^.  Y.  Supp,  1099.  Appeal 
dismissed  121  N.  E.  890,  224  N.  Y.  603. 

Shaw's  Jewelry,  ^hop  v.  New  York  Herald  Co.; 
.156  N.  Y.  Smpp.  651.  Judgoiient  affirmed  121 
N.  E.  890.  224  N.  Y.  731. 

Shields  7.  Van  Eflten  Amuaement  Corporatieo, 
173  N.  Y.  Sppp.  922.  Motion  to  dismias  ap- 
peal denied  122  N.  E.  891,  225  N.  Y.  mem- 
'oratida,  90-'  > 

Sidney  Blumenthal  &  Co.  v.  Radow,  159  N.  Y. 
Supp.  1142.     Judgment  affirmed  121  N.  E. 

890,  225  N.  Y.  memoranda.  23. 

Smith  y,  Bipwatng;  157  N.  Y.  Supp.  71.  Judr- 
ment  affirmed  1R2  N^E.  217.  2^.N.  Y  ^"-^ 


Smith  V.  GeorgeW.  Washburn  &  Co,,  169 

Y.   Supp.  1114.     Order  affirmed 'IJi:  N* 
:  890,  »4N.Y.  619j  '  -      l 

Smith   V.   Osterhout,   158-  N,   Y.    Swm.   1181. 
[  Judgment  affirmed  12],  N.  E.  891,  S2&  K  Y, 

memoranda,  16. 
Smith  v.  Villagie  oi^  Larchmont,  156  N.  Y.  Snpp. 

1145.    Judgment  affirmed  121  N.  E.  801,  ^ 

N.'Y.  64& 
Sneddon  v.  Central  Valley  Nat.  Bank,  159  N. 

Y.  Supp.  1143.     Judgn^ent  affirmed  122  N. 

£.  891,  225  N.  Y.  mempranda,  107. 
Sohland:  v.  Pennsylvania,  Silk  Co.,  170  N.  Y. 

Supp.   1113.     Judgment  affirmed  122   N.   E. 

891,  225  N.  Y.  piemoran(}a«  54. 
Spiegel  V.  Lowenstein,  165  W.  Y.  Supp.  1142. 

Judgment  affirmed  l2l  N.  E.  801,  225  N.  Y. 

memoranda,  36. 
Sprada  v.  Int;srfiational  R.  Co.,  159  N.  Y.  Supp, 

1143.    Judpnent  affirmed  121  N.  E.  891.  225 

N.  Y.  memoranda,  16.'  ,  - 
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Spragire  v.  tfefcb;  JtefJW.  T.  Sowj.  1020.  -«id|*^ 
ment  affirmed  122  N.  B^  8i^l,  2^  N.  Y.  meiM)- 
randA,  67. 

Sprinsateen  -  T.  S)>Hnigst6etl,  198  N.>  Y.  Bopjk 
848.  '  Jodpn^t  affirmed  IKl^N.'E.  892,  225 
N.  Y.  memoranda,  12.         ^  .  -      ' 

S.  "  "     


Stafford  ▼.  Brotherke^'of'Baflroad  Oi^rainmni, 
154  N.  Y.  Supp.  1141.  Judgment  affirmed 
121  N.  E.  802.  224  N.  Y.  653. 

Standard  Sand  &  Gravel  Ck>.,  y.  City  of  New 
York.  157  N.  Y.  Snpp.  447.  Judgment  af- 
firmed 121  N.  B.  8»2.  224  N.  Y.  687. 

Steiner  ▼.  American  Alcohol  Co.,  168  N.  Y. 
Sapn.  739.    Judgment  affirmed  122  N.  B.  892, 

225  N.  Y.  memoranda,  47. 

Sweeney  t.  City  of  New  York,  159  N.  Y.  Supp. 

1145.    Judgment  reversed  122  N.  E.  243,  225 

N.  Y.  271. 
Sweeting   v.  American  Knife  Co.,  172  N.   Y. 

Supp.    921.     Order  affirmed  12S  N.   E.   82, 

226  N.  Y.  199. 

Syrkin  v.  Kemer,  161  N.  Y.  Supp.  924.  Judg- 
ment  affirmed  121  N.  B.  898,  2&  N.  Y.  mem- 
oranda, ^. 

Thedford,  In  re,  170  N.  Y.  Supp.  1116.    Order 

affirmed  121  N.  E.  893,  224  N,  Y.  716. 
Thomas   v.   Colbath,   161    N.   Y.    Sunp. .  1147. 

Judgment  affirmed  122  N.  E.  892,  m  N.  Y. 

memoranda,  98. 
Thompson  v.  Lakewood  City  Development  Co., 

170  N.  Y.  Supp.  1116.    Appeal  dismissed  121 

N.  E.  894,  224  N.  Y.  695. 
lldd  V.  Skinner,  166  N.  Y.  Supp.  885.    Jnde- 

ment  modified  122  N.  B.  247,  225  N.  Y.  4^. 
Tiedemann  v.  TMedemann,  158  N.  Y.  Supp.  851. 

Judgment  affirmed  122  N.  E.  892,  225  N.  Y. 

memoranda,  91. 
Titus  V.  Griffin,  170  N.  Y.  Supp.  1116.    Appeal 

dismissed  121  N.  E.  894,  224  N.  Y.  600. 
Tobin  V.  Yonkers  Electric  Light  &  Power  Co« 

159  N.  Y.  Supp.  471.    Judgment  affirmed  122 

N.  E.  892,  2^  N.  Y.  memoranda,  96. 
Tompkins  County  Fire  Ins.   Co.   v.   Maloney, 

151  N.  Y.  Supp.  1147.     Judgment  affirmed 

121  N.  Y.  894,  224  N.  Y.  688. 
Town  of  Leray  v.  New  York  Cent.  R.  Co^  164 

N.  Y.  Supp.  234.    Judgment  reversed  122  N. 

E.  145,  226  N.  Y.  100. 
Town  of  North  Hempstead  v.  Leeds,  166  N.  Y. 

Supp.  1116.     Judgment  affirmed  121  N.  E. 

894,  224  N.  Y.  638. 
Travis,   In  re,  171  N.  Y.  Supp.  1052.     Order 

affirmed  121  N.  E.  894,  224  N.  Y.  598. 
Trowbridge  v.  Earle,  171   N.   Y.   Supp.  1101. 

Appeal  dismissed  122  N.  E.  893,  225  N.  Y. 

memoranda,  53. 
Trumbull  v.  Bombard.  157  N.  Y.   Supp.  794. 

Judgment  affirmed  l2l  N.  E.  895,  225  N.  Y. 

memoranda,   20. 
Tozzeo  V.  American  Bonding  Cr    of  Baltimore. 

161   N.    Y.    Supp.   905.      Judgment   modified 

123  N.  E.  142,  226  N.  Y.  171. 

United  States  Trust  Co.  of  New  York  v.  Peters, 
167  N.  Y.  Supp.  620.  Judgment  affirmed  121 
K.  E   895,  224  N.  Y.  626. 


ori^da,  24. 

Wachsman  v.  Travelers'  Ins.  Co.,  162  N.  Y. 
Supp.  1148.  Judgment  affirmed  122  N.  E. 
893,  225  N.  Y.  memoranda,  78. 

Walcott  V.  Fidelity  &  Casualty  Co.  of  New 
York,  163  N.  Y.  Supp.  1134.  Judgment  af- 
firmed 122  N.  E.  893,  225  N.  Y.  memoranda, 
97. 

Waldorf-Astoria  Hotel  Co.  v.  City  of  New 
York,  163  N.  Y.  Supp.  1134.  Judgment  af- 
firmed 122  N.  B.  894,  225  N.  Y.  memoranda, 
104. 

Wallach  v.  Baumryter,  156  N.  Y.  Supp.  497. 
Judgment  affirmed  121  N.  E.  896,  224  N.  Y. 
662. 

Ward  V.  New  York  Life  Ins.  Co.,  161  N.  Y. 
Supp.  1149.  Judgment  affirmed  122  N.  E. 
207,  225  N.  Y.  3l4. 

Washburn  v.  Rainier,  157  N.  Y.  Supp.  1150. 
Judgment  affirmed  121  N.  B.  897,  224  X.  Y. 
723. 

Watts  V.  Herrick,  156  N.  Y.  Supp.  1150.  Judg- 
ment affirmed  121  N.  E.  897,  224  N.  Y.  663. 

Western  Straw  Products  Co.  v.  Lake  Erie  En- 

flneering    Works,    156    N.    Y.    Supp.    1150. 
udgment  affirmed  121  N.  E.  897,  224^  N.  Y. 

704. 
Westover  Chemical  Co.,  In  re,  170  N.  Y.  Supp. 

1118.    Order  afl^med  121  N.  E.  898,  224  N. 

Y.  617. 
Wheeler   v.  Wheeler,  157   N.   Y.    Supp.   1151. 

Judgment  affirmed  121  N.  E.  898^  224  N.  Y. 

695. 
Wheeler  v.   Wheeler,   157   N.   Y.   Supp.   1151. 

Motion  to  dismiss  appeal  denied  12l  N.  E. 

898,  224  N.  Y.  695. 
White  V.  Hudson  Nav.  Co.,  157  N.  Y.  Supp.  69. 

Judgment  afltaied  121  N.  E.  898,  224  N.  Y. 

717. 
Whitman  v.  Munnich,  161  N.  Y.  Supp.  1150. 

Judgment  affirmed  122  N.  E.  894,  225  N.  Y. 

memoranda,  98. 
Wickenheiser  v.  German  Exch.  Bank,  153  N. 

Y.  Supp.  1039.    Judgment  affirmed  121  N.  E. 

898,  224  N.  Y.  651. 

Wickenheiser  v.  German  Exch.  Bank,  153  N. 
Y.  Supp.  1039.    Judgment  affirmed  121  N.  E. 

899,  224  N.  Y.  650. 

Willis,  In  re.  170  N.  Y.  Supp.  1119.  Appeal 
dismissed  121  N.  E.  899,  224  N.  Y.  604. 

Willis  V.  Parker,  159  N.  Y.  Supp.  676.  Judg- 
ment reversed  121  N.  E.  810,  225  N.  Y.  159. 

Wing  V.  Smith,  159  N.  Y.  Supp.  454.  Judg- 
ment affirmed  121  N.  E.  899,  225  N.  Y.  mem- 
oranda, 39. 

Wolfson  V.  American  Druggists'  Syndicate,  156 
N.  Y.  Supp.  1151.  Judgment  affirmed  121  N. 
E.  900,  224  N.  Y.  667. 
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).    Order 
12. 

0.    Jadff- 
r.  8297 


5l  N.  B.  900,  S4, 


YonldKrs  fivf.  Bwik 

ol  New  York,  150 

ment  affirmed  121 , 

Yorukg  ▼;  IfttenmtiQn^  Motor  Col, 

Supp.  1151.    Order,  affirmed  122 

225  N.  Y.  memoranda,  72. 

Zenner  t.  Brooklyn  Heisfat«  R.  Co.,  159  N.  T. 
Supp.  450.  Jodgment  affirmed  122  N.  S3.  895, 
225  N.  Y.  nemoranda,  92. 


laltF  Co. 

►•      Jud^- 

.  X.   728. 

Lftl    N.    Y. 
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(186  App.  Div.  879) 

SOLOWAY  V.  JUNIUS  COAL  ft  WOOD  00.,  Inc.,  et  at 

(Supreme  Court,  Appellate  Division,  Second  Department    March  21, 1919.) 

Corporations  «=9l89(ll) — ^Rioht  of  Mbubeb  to   Sub — Complaint— Surn- 

CIENClf. 

A  stockholder  In  a  solvent  oorpoffttion,  who  does  not  allege  In  his  com- 
plaint that  he  Is  a  director  under  General  Corporation  Law,  |  306,  or 
that  the  directors  upon  demand  refuse  to  sue,  is  not  entitled  to  the  ap- 
pointment of  a  receiver,  though  he  allies  that  the  president  of  the  cor- 
poration, spade  defendant,  has  appropriated  the  corporate  hoolcs  and  re- 
fuses to  perform  his  duties. 

Appeal  from  Special  Term,  Kings  County. 

Suit  by  Abraham  Soloway  against  the  Junius  Coal  &  Wood  Com- 
pany and  another.  From  an  order  granting  plaintiff's  motion  iof  the 
appointment  of  a  temporary  receiver  of  the  defendant  corporation, 
defendants  appeal.    Order  reversed,  and  motion  denied.. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Joseph  Cans  and  C.  Arthur  Jensen,  both  of  New  York  City,  for 
appellants. 
Samuel  I.  Hartman,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  complaint  fails  to  state  a  cause  of  action. 
The  relief  demanded  is  an  injunction  and  the  appointment  of  a  re- 
ceiver of  the  corporation.  This  is  the  only  relief  demanded.  The 
action  is  not  for  the  dissolution  of  the  defendwit  corporation.  It  is 
allied  in  the  complaint  and  admitted  that  it  is  a  solvent,  going  con- 
cern. The  plaintiff  alleges  that  he  owns  one-quarter  of  the  capital 
stock.  It  is  not  alleged  that  he  is  an  officer  or  director  authorized  to 
maintain  the  action  under  section  306,  Gener^d  Corporation  Law  (Con- 
sol.  Laws,  c.  23),  nor  does  he  allege  who  the  directors  of  the  corpora- 
tion are,  or  that  demand  has  been  made  that  the  corporation  bring  an 
action  against  the  president,  who,  it  is  charged  has  appropriated  its 
books  and  papers  and  refuses  to  perform  his  duties.    There  are  no 
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facts  alleged  warranting  the  inference  that  such  demand  would  be 
fruitless.    Sage  v.  Culver,  147  N.  Y.  241,  41  N.  E.  513. 

The  effect  of  the  order  appealed  from  is  to  take  the  control  of  the 
corporation  from  the  board  of  directors  and  to  vest  it  in  a  receiver, 
and  that  is  the  relief  demanded  in  the  complaint.  While  the  corporation 
might  in  a  proper  cace  maintain  an  action  to  recover  its  books  and 
papers,  or  to  oust  an  official  who  refuses  to  do  his  duty,  no  such  cause 
of  action  is  vested  in  a  stockholder,  in  the  absence  of  allegation  of 
refusal  by  the  directors  to  sue.  The  management  of  the  corporation 
is  in  the  board  of  directors,  and  there  is  no  allegation  that  they  are 
derelict,  or  have  refused  to  do  their  duty.  Fallon  v.  United  States 
Directory  Co.,  86  App.  Div.  29,  83  N.  Y.  Supp.  359. 

While  the  affidavits  used  on  the  motion  indicate  that  there  is  a 
deadlock  in  the  affairs  of  the  corporation,  which  might  warrant  an 
action  for  dissolution,  this  is  not  such  an  action,  and  the  court  is 
without  power  to  appoint  a  receiver  pendente  lite,  or  by  final  judgment, 
upon  the  facts  as  here  alleged; 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs. 


(106  Misc.  Rep.  534)  , 

la  re  CHAUNOET. 

(Supreme  Ck)urt,  Special  Term,  Kings  County.    March,  1919.) 

1.  Oemetebies  <&»13 — Lands — Poweb  to  Sell. 

Where  procedure  of  forming  distinct  corporations  and  then  consolidat- 
ing them  into  one,  under  Membership  Corporations  Law  1895,  §  7,  was 
Adopted  for  the  purpose  of  evading  section  45  as  to  cemetery  corporations 
not  acquiring  more  than  200  acres  of  land,  no  lands  in  excess  of  200  acres 
can  properly  be  considered  as  bound  by  restrictions  upon  alienation  ap- 
plicable to  cemetery  lands. 

2.  Cemeteries  ^==>11 — Lands — Extent  ot  Holding. 

Membership  Corporations  Law  1895,  §  7,  as  to  consolidation  of  ceme- 
tery corporations,  must  be  read  In  connection  with  section  45*  as  to 
cemetery  corporations  not  acquiring  more  than  200  acres  of  land  in  the 
aggregate. 

3.  Cemeteries  ^=»13 — ^TiANOS — Sale. 

Parcels  of  land  of  consolidated  cemetery  cori)oration  In  excess  of  200 
acres,  where  so  situated  that  they  could  be  sold  separate  from  lands 
which  had  been  laid  out  for  cemetery  purposes,  or  used  for  Interments, 
held  subject  to  sale  under  execution,  or  by  a  recelrer. 

4.  Cemeteries  ^=»13 — ^EJxecution — Lands  Subject. 

Holders  of  land  purchase  certlticates  of  consolidated  cemetery  corpora- 
tions, issued  pursuant  to  Membership  CJorporations  Law  1895,  %  54,  and  in 
conformity  with  section  50,  held  to  have  no  vested  rights  in  lands  of  the 
corporation  not  sold  or  used  for  cemetery  purposes,  which  was  violated 
by  Laws  1918,  c.  404,  amending  Real  Property  Law,  {  450,  so  as  to 
make  lands  in  which  no  interments  have  been  made  subject  to  sale  un- 
der execution. 
6.  Cemeteries  <®=>13— Sale  on  Execution. 

Laws  1918,  c.  404,  amending  Real  Property  Law,  §  450,  so  as  to 
make  lands  of  cemetery  corporations,  in  which  no  interments  have  been 
made,  subject  to  sale  under  execution,  Is  available  to  the  owner  of  a 
judgment  recovered  before  amendment, 
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a.  CeMETERIBS  ^=3>l$^i0rPIJCATtOlf  FOB  SA£B  OF  LANDS-^PaBIZES. 

Although  judgment  against  cemetery  cori>oratioii  was  docketed  Sn  the 
name  of  referee,  where  it  was  for  the  benefit  of  all  land  purchase  certifi- 
cate holders  of  the  corporation,  one  who  is  a  holder  is  entitled  as  an  in- 
terested party  to  make  application  for  order  directing  sale  of  lands  to 
raise  money  to  satisfy  judgment 

7.  Oembtbbiks  ^s>13 — Dbbto— What  Oonstitutb. 

In  determining  disposition  of  proceeds  of  sale  of  land  of  cemetery  cor- 
porations  not  used  for  burial  purposes,  interest  on  moneys  withheld  by 
corporation  from  its  land  purchase  certificate  holders,  being  in  the  nature 
of  damages  for  withholding  such  moneys,  constitutes  a  debt  of  the 
corporation,  and  not  part  of  the  trust  moneys. 

Application  by  William  D.  Tyndall  for  an  order  directing  George 
W.  Chauncey,  as  receiver  in  sequestration  of  the  Pinelawn  Cemetery, 
for  the  sale  of  so  much  of  the  lands  of  said  cemetery  as  may  be  re- 
quired to  raise  money  sufficient  to  satisfy  a  judgment  against  the  cem- 
etery in  favor  of  applicant  and  others.    Granted. 

Gardner,  Tyndall  &  Barton,  of  New  York  City  (John  M.  Gardner, 
of  New  York  City,  of  counsel),  for  William  D.  Tyndall. 

CuUen  &  Dykman,  of  Brooklyn  (William  H.  Dykman,  of  Brooklyn, 
of  counsel),  for  George  W.  Chauncey. 

L.  J.  Morrison,  of  New  York  City,  for  Pinelawn  Cemetery. 

Hillquit  &  Levene,  of  New  York  City,  for  Eleanor  C.  Hughes. 

Ernest  R.  Ecldey,  of  New  York  City,  for  I^illian  M.  Locke. 

Wilson,  Barker  &  Wagner,  of  New  York  City  (Harris  Wilson,  of 
New  York  City,  of  counsel),  for  Abram  C.  De  Graw. 

Edward  J.  Connolly,  of  Brooklyn,  for  Malcolm  B.  Dutcher,  and 
De  Witt  C.  Dutcher. 

Richmond  J.  Reese,  of  New  York  City,  amicus  curiae. 

BENEDICT,  J.  Application  was  made  to  the  court  by  William  D, 
T3mdall  on  December  30,  1918,  for  an  order  directing  the  sale  of  so 
much  of  the  lands  of  Pinelawn  Cemetery  in  the  county  of  Suffolk, 
not  sold  or  used  for  burial  purposes,  as  may  be  required  to  raise  mon- 
eys sufficient  to  satisfy  a  judgment  against  said  cemetery  corporation 
in  favor  of  William  D.  Tyndall  and  others,  and  also  directing  the  re- 
ceiver to  dispose  of  all  the  assets  of  the  cemetery  corporation  and 
wind  up  the  receivership.  I  granted  the  motion  for  the  relief  above 
specified,  although  not  as  to  certain  other  relief  asked  for;  but  no 
order  has  been  signed,  because,  on  publication  of  the  decision,  ap- 
plication was  made  on  behalf  of  the  cemetery  corporation  for  leave  to 
come  into  the  proceeding  and  to  oppose  so  much  oi  the  application 
as  seeks  the  sale  of  any  of  the  lands  belonging  to  the  corporation. 
This  motion  was  referred  to  me,  and  on  the  hearing  various  other 
interested  parties  sought  to  intervene,  and  have  submitted  affidavits 
and  memoranda,  and  I  have  fully  reheard  and  reconsidered  the  mat- 
ter. 

At  the  outset,  I  may  say  that  the  applications  of  all  persons  claim- 
ing to  be  interested  in  thisi  proceeding  or  in  the  lands  proposed  to  be 
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sold  to  intervene  herein  are  granted,  and  the  afiidavits  submitted  by 
them  will  be  filed  with  the  order  to  be  entered. 

A  proper  consideration  of  the  motion  requires  a  brief  review  of  the 
history  of  the  Pinelawn  Cemetery.  The  facts  are  very  imperfectly 
presented  on  this  motion,  but  from  the  papers  submitted  I  have  been 
able  to  deduce  the  following:  In  1901  William  H.  Locke,  Jr.,  and 
other  persons,  purchased  a  tract  of  unimproved  land  in  Suffolk  coun- 
ty, Long  Island,  which  they  conveyed  in  separate  parcels  to  11  sep- 
arate cemetery  corporations.  On  (Dctober  25,  1902,  upon  the  petition 
of  Ihese  corporations,  an  order  was  made,  under  section  7  of  the 
Membership  Corporations  Law  of  1895  (chapter  559),  consolidating 
them  into  one  corporation  under  the  name  "Pinelawn  Cemetery." 
Thus  there  became  vested  in  this  derivative  corporation,  nominally 
at  least,  a  tract  of  land  set  aside  for  cemetery  purposes  of  some  1,800 
to  2,000  acres  in  extent.  This  procedure  of  forming  11  corpora- 
tions to  take  over  in  the  first  place  parts  of  this  tract  of  land,  mak- 
ing 11  contiguous,  but  separate,  cemeteries,  and  then  consolidating 
them  into  one,  was  patently  adopted  for  the  purpose  of  evading  the 
statute  then  in  force  (Membership  Corporations  Law  of  1895,  §  45, 
continued  in  section  65  of  the  Membership  Corporations  Law  of 
1909  [Consol.  Laws,  c.  35]),  which  in  effect  forbade  a  cemetery  cor- 
poration to  acquire  for  cemetery  purposes  more  than  200  acres  of  land 
in  the  aggregate.  ^ 

Land  purchase  certificates  were  issued  by  the  11  corporations 
for  the  purchase  price  of  the  lands,  pursuant  to  section  54  of  the 
then  existing  Membership  Corporations  Law  (see  Membership  Cor- 
porations Law  of  1909,  §  74),  and  on  the  consolidation  these  certifi- 
cates were  exchanged  for  the  certificates  issued  by  the  consolidated 
:orporation  to  the  amount  of  127,850  shares.  It  was  stated  on  the 
argument,  furthermore,  and  not  disputed,  that  these  lands,  or  some 
part  thereof,  were  conveyed  to  the  cemetery  corporations  subject  to 
mortgages.  By  the  terms  of  these  land  purchase  certificates  and  pur- 
suant to  statute  (Membership  Corporations  Law  of  1895,  6  50;  see 
Membership  Corporations  Law  of  1909,  §  70),  one-half  of  the  pro- 
ceeds of  the  sales  of  the  use  of  plots  and  lots  was  to  be  devoted  to  the 
redemption  of  the  certificates;  also  a  schedule  of  prices  was  fixed, 
which,  by  the  provisions  of  the  last-mentioned  section,  is  not  to  be 
changed  while  the  purchase  price  of  the  land  remains  unpaid. 

In  connection  with  these  sections  should  be  read  section  450  of 
the  Real  Property  Law  (Consol.  Laws,  c.  50),  which,  as  in  force  prior 
to  the  enactment  of  chapter  404  of  the  Laws  of  1918,  provided  that — 

"No  land  actually  used  and  occupied  for  cemetery  purposes  sbaU  be  sold 
under  execution,  *  ♦  •  nor  shall  It  be  lawful  to  mortgage  such  land,  or 
to  apply  it  In  payment  of  debts,  so  long  as  It  shall  continue  to  be  used  for 
such  cemetery  purposes." 

The  act  of  1918,  aforesaid,  amended  this  section  by  adding,  after 
the  provision  quoted,  the  words : 

"Except  cemetery  lands  in  which  Interments  have  not  been  made  may  be 
sold  under  execution  to  satisfy  a  valid  Judgment  of  a  court  of  record." 
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The  business  of  Pindawn  Cemetery  seems,  judg^ing  irom  the  re- 
sults, to  have  been- mismanaged.  As  yet  only  a  small  part  of  the  tract, 
not  exceeding  250  acres,  has  been  actually  improved,  sold,  or  used  for 
burial  purposes.  Heavy  debts  were  incurred  and  not  paid,  and  certifi- 
cates of  indebtedness  were  issued.  It  appears  that  a  large  part  of  the 
one-half  of  the  pro<:eeds  of  the  sales  of  the  use  of  the  plots  and  lots 
which  should  have  been  applied  to  the  redemption  of  the  land  purchase 
certificates  was  not  so  applied. 

On  June  18,  1915,  William  D.  Tyndall,  the  holder  of  certain  of  these 
certificates,  in  an  action  for  an  accounting  on  behalf  of  himself  and 
others  similarly  situated,  and  after  such  accounting,  recovered  a  final 
judgment  against  Pinelawn  Cemetery  for  $10,757.51 ;  also  one  Elea- 
nor C.  Hughes  acquired  a  small  judgment  against  the  cemetery  cor- 
poration, amounting  to  about  $216,  and  on  said  judgment  instituted 
sequestration  proceedings,  in  which  one  Samuel  P.  Hildreth  was  ap- 
pointed permanent  receiver  of  the  corporation  on  September  17, 
1915.  Subsequently  he  was  removed,  and  the  present  receiver,  George 
W.  Chauncey,  was  appointed. 

All  attempts  thus  far  made  to  collect  the  petitioner's  judgment  have 
proved  unsuccessful.  The  receiver  cannot  dispose  of  the  lands  of  the 
corporation  for  burial  purposes,  at  feast  %ot  in  sufficient  quantities 
to  make  any  substantial  progress  in  clearing  up  the  indebtedness, 
because  there  is  no  demand  for  them ;  and  those  who  oppose  this  ap- 
plication, and  who  are  principally  those  connected  with  or  favorable  to 
the  former  management,  insist  that  the  lands  cannot  be  disposed  of 
in  any  other  way,  without  a  violation  of  the  vested  rights  of  the 
holders  of  the  land  purchase  certificates,  arising  out  of  the  provisions 
thereof,  and  of  the  statutory  provisions  above  mentioned. 

Thus  we  have  the  situation  that  here  is  an  immense  cemetery,  10 
times  as  large  as  is  allowed  by  law,  and  very  much  larger  than  is  re- 
quired from  a  practical  point  of  view,  one  that  has  not  been  developed, 
except  a  small  part  thereof,  and  the  balance  of  which  it  is  apparently 
impossible  to  develop  for  the  purpose  for  which  it  was  acquired.  We 
have  the  corporation  holding  the  same  indebted  in  the  amount  of 
several  hundred  thousand  dollars,  with  no  assets  available  to  pay  these 
debts,  except  the  great  tract  of  unimproved  land,  which  has  never 
been  used,  and  is  not  likely  to  be  used  for  many  years,  if  ever,  for 
cemetery  purposes.  We  have  a  receiver  in  possession,  but  unable  to 
do  anything  to  carry  out  the  purposes  of  his  receivership,  and  we  have 
the  former  management  sitting  impassively  indifferent  to  the  rights 
and  claims  of  the  creditors,  and  also  in  effect  denying  the  power  of 
the  court  to  give  relief  from  such  an  intolerable  condition.  Their  ar- 
gument is  tiiat  they  are  "within  the  law."  I  think,  however,  that  such 
argument  in  this  case,  as  in  many  others,  overlooks  the  maxim  of  the 
common  law,  "Apices  juris  non  sunt  jus."  See  Caldwell  v.  Ryan,  210 
Mo.  17,  43,  108  S.  W.  533,  541  (16  L.  R.  A.  [N.  S.]  494,  124  Am.  St. 
Rep.  717,  14  Ann.  Cas.  314). 

[1,2]  Such  a  state  of  things  cattnot  be  permitted  to  continue.  In 
the  first  place,  no  lands  in  excess  of  200  acres  held  by  Pinelawn  Ceme- 
tery can  properly  be  considered  as  bound  by  the  restrictions  upon 
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alienation  applicable  to  cemetery  lands,  because  of  the  violation  of 
the  statute  above  referred  to.  The  device  above  set  forth  for  the 
evasion  of  the  statute  cannot  be  recognized  as  valid  or  legal  procedure 
under  the  statute,  to  the  prejudice  of  the  creditors.  It  was  evidently 
the  intention  of  the  Legislature  that  a  cemetery  corporation  should  not 
be  permitted  to  hold  for  cemetery  purposes  more  than  200  acres  of 
land,  which  ^ust  be  in  one  tract;  and  the  provisions  relating  to  llie 
consolidation  of  membership  corporations  must  be  read  in  connection 
with  the  provisions  limiting  the  extent  of  cemeteries,  and  the  two 
construed  together.  Hascall  v.  King,  162  N.  Y.  134,  145  et  seq.,  56 
N.  E.  515,  72  Am.  St.  Rep.  302. 

[3]  So  I  hold  that,  although  Pinelawn  Cemetery  acquired  the  legal 
title  to  the  lands  under  the  consolidation,  it  cannot  hold  them  in  ex- 
cess of  200  acres  (with  perhaps  lands  in  which  burials  have  actually 
taken  place)  as  devoted  to  cemetery  purposes,  and  hence  they  are  sub- 
ject to  sale  under  execution  or  by  the  receiver. 

In  addition  to  this,  the  act  of  1918  authorizes  the  sale  of  the  lands  not 
actually  used  for  cemetery  purposes  under  execution.  The  holders 
of  the  land  purchase  certificates  cannot  successfully  urge  that  this  act 
is  unconstitutional  as  to  them,  on  the  ground  that  they  had  a  vested 
right  in  all  lands  belonging  to  the  cemetery  corporation,  whether 
actually  used  for  burial  purposes  or  not,  whereby  they  could  insist 
that  such  lands  should  be  disposed  of  only  by  granting  the  use  of 
lots  and  plots  for  burial  purposes,  one-half  the  proceeds  being  paid 
to  the  certificate  holders.  It  is  a  curious  fact,  which  may  be  noted  in 
passing,  that  the  very  judgment  which  is  sought  to  be  enforced  is  a 
judgment  in  an  action  brought  to  enforce  land  purchase  certificates, 
as  is  pointed  out  above.  I  think  that  there  was  no  such  vested  right, 
as  against  creditors  of  a  cemetery  corporation. 

If  reliance  be  placed  upon  the  case  of  People  ex  rel.  Oak  Hill  Cem- 
etery Association  v.  Pratt,  129  N.  Y.  68,  29  N.  E.  7,  it  is  to  be  noted 
(1)  that  that  case  related  only  to  the  right  to  assess  cemetery  lands; 
and  (2)  that  the  language  of  section  10  of  chapter  133  of  the  Laws  of 
1847,  as  amended  by  chapter  708  of  the  Laws  of  1869,  which  the  court 
held  to  exempt  from  taxation  all  lands  held  for  cemetery  purposes 
by  corporations  organized  under  that  act,  whether  actually  used  for 
burials  or  not,  differed  materially  from  the  language  of  section  450 
of  the  Real  Property  Law.    It  provided  that — 

"The  cemetery  lands  and  property  of  any  association  formed  pursuant  to 
this  act  shall  be  exempt  from  all  public  taxes,  rates  and  assessments,  and 
shall  not  be  liable  to  be  sold  on  execution,"  etc. 

Section  450  of  the  Real  Property  Law,  which  was  derived  from 
chapter  310  of  the  Laws  of  1879,  provides,  on  the  other  hand,  that — 

"No  land  actually  used  and  occupied  for  cemetery  purposes  shall  be  sold 
under  execution/'  etc. 

This  would  seem  not  to  forbid  the  sale  on  execution  of  parcels  of 
land  of  cemetery  corporations  which  were  not  as  yet  laid  out  for  cem- 
etery purposes  and  in  which  no  lots  or  plots  had  been  sold,  and  which 
could  be  sold  separately  without  interfering  with  lands  so  laid  out. 
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or  those  in  which  lots  or  plots  had  been  so  sold.  Matter  of  Mayor, 
etc.  (Perry  Avenue)  118  App.  Div.  874,  103  N.  Y.  Supp.  1069,  was 
also  a  case  dealing  with  assessments  against  cemetery  lands. 

The  obvious  purpose  of  the  Legislature  in  adopting  chapter  310 
of  the  Laws  of  1879,  and  continuing  its  provisions  in  section  450  of 
the  Real  Property  Law,  was  to  prevent  the  desecration  of  burial 
places.  This  legislation  was  not  for  the  benefit  of  the  land  purchase 
certificate  holders.  It  certainly  was  not  intended  thereby  that  a  cem- 
etery corporation  should  be  permitted  to  hold  without  limitation  as 
to  time  tracts  of  land  unlimited  in  extent  and  wholly  unused  and  un- 
necessary for  burial  purposes,  free  from  just  claims  of  its  creditors. 
Hence  I  think  no  vested  right  of  the  land  purchase  certificate  holders 
was  violated  by  the  act  of  1918. 

Furthermore,  the  rights  of  the  land  purchase  certificate  holders  ex- 
tended only  to  one-half  of  the  proceeds  of  the  sale*of  the  use  of  lots 
and  plots  for  burial  purposes.  That  right,  it  is  true,  cannot  be  taken 
away  from  them.  But  their  interest  was  not  in  the  land  as  such,  and 
hence  their  rights  do  not  preclude  the  sale  for  other  purposes  of  lands 
not  sold  or  used  for  burial  purposes.  Nor  do  I  find  anything  in  the 
Membership  Corporations  Law,  or  in  the  Real  Prof5erty  Law,  to  for- 
bid such  disposition.  For  this  reason,  also,  I  hold  that  no  vested  right 
was  taken  away  by  the  act  of  1918. 

It  may  be  noted  in  passing  that  the  court  has  already  ordered  sales 
of  two  parcels  of  these  lands,  respectively  of  16  and  9  acres  in  ex- 
tent, to  raise  rnoney  to  pay  interest  on  a  mortgage  covering  a  por- 
tion of  the  tract  of  the  cemetery  corporation ;  and  here  it  may  be  re- 
marked that  it  is  highly  improper,  if  not  actually  fraudulent,  to  de- 
vote lands  subject  to  mortgage  to  cemetery  purposes,  since  the  fore- 
closure of  the  mortgage  might  result  in  a  desecration  after  burials  had 
taken  place. 

[4]  Courts  should  be  loath  to  hold  unconstitutional  a  law  the  evi- 
dent purpose  of  which  was  to  facilitate  the  collection  of  the  just  debts 
of  cemetery  corporations,  by  making  their  property,  not  actually  used 
for  sepulture,  or  sold  for  such  use,  subject  to  execution.  It  is  clear- 
ly contrary  to  public  policy  to  leave  the  creditors  of  such  corporations 
remediless,  or  with  a  remedy  wholly  inadequate,  unless  it  is  necessary 
to  do  so  in  order  to  preserve  burial  places  from  desecration. 

[5,  B]  I  think  the  remedy  given  by  the  act  of  1918  may  be  availed 
of  by  the  owner  of  a  judgment  previously  recovered.  Laird  v.  Carton, 
196  N.  Y.  169,  89  N.  E.  822,  25  L.  R.  A.  (N.  S.)  189;  Moore  v.  Moore, 
208  N.  Y.  97,  101  N.  E.  711.  As  to  the  decision  of  Mr.  Justice  Black- 
mar,  which  is  relied  on  by  the  opposition  (Hughes  v.  Pinelawn  Ceme- 
tery, 177  N.  Y.  Supp. ,' ),  it  is  sufficient  to  say  that  the  act  of 

1918  presents  a  new  situation.  The  Tyndall  judgment  was,  if  is  true. 
docketed  in  the  name  of  the  referee  named  therein ;  but  it  is  for  the 
benefit  of  all  the  land  purchase  certificate  holders,  of  whom  Mr.  Tyndall 
is  one,  and  therefore  he  is  entitled,  as  an  interested  party,  to  make 
this  application. 

I  shall  therefore  grant  the  motion  on  reargument,  and  direct  that 
so  much  of  the  lands  of  the  cemetery  corporation  as  are  necessary  to 
make  the  amount  of  the  judgment  in  question,  after  satisfying  claims 
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having  priority  thereto,  and  which  are  so  situated  that  they  can  be  sold 
separate  from  any  parts  of  said  cemetery  lands  which  have  been  laid 
out  for  cemetery  purposes,  or  in  which  interments  have  been  made,  be 
sold  for  the  benefit  of  all  those  interested  in  the  judgment,  of  whom 
the  moving  party  is  one.  The  order  will  also  direct  the  sale  of  all 
personal  property  subject  to  execution,  and  this  should  be  sold  first. 

[7]  I  understand  that  the  Tyndall  judgment  was  made  up  as  follows : 
$1,837.32  for  moneys  withheld  by  the  corporation  from  the  land  pur- 
chase certificate  holders,  and  $8,900.19  for  interest  for  withholding  the 
same  and  other  sums  due  the  said  holders,  which  were  paid,  however, 
pending  the  action  or  before.  This  interest,  being  in  the  nature  of 
damages  for  withholding  said  moneys,  constitutes  a  debt  of  the  cor- 
poration, and  not  part  of  the  trust  moneys.  In  the  distribution  of  the 
proceeds  of  the  sales  to  be  made  under  the  order  to  be  entered  here- 
on, the  $1,837.32  should  be  first  paid.  Then  the  remaining  proceeds 
should  be  divided  half  and  half,  one  half  being  paid  to  the  land  pur« 
chase  certificate  holders,  and  the  other  half  reserved  for  the  satisfac- 
tion of  the  remainder  of  the  judgment  and  interest,  including  interest 
on  the  said  sum  of  $1,837.32.  Enough  land  must  therefore  be  sold 
to  allow  for  the  full  satisfaction  of  the  judgment  in  this  manner.  If 
the  Hughes  judgment  is  prior  in  lien  to  the  Tyndall  judgment,  enough 
land  must  also  be  sold  to  provide  for  its  payment,  with  interest,  in  pri- 
ority to  the  payment  of  the  $8,900.19  interest  included  in  the  Tyndall 
judgment. 

When  the  sale  has  been  made,  and  the  receiver  lias  the  proceeds  in 
his  hands,  application  to  the  court  may  be  made  by  any  interested 
party  for  an  accounting  and  distribution. 

The  order  should  explicitly  describe,  by  metes  and  bounds  or  oth- 
erwise, the  part  of  the  lands  to  be  excluded  from  the  sale  as  being 
actually  occupied  or  sold  for  burial  purposes.    Settle  order  on  notice. 


(186  App.  Div.  417) 

SHERMAN  ▼.  RICHMOND  HOSE  CO.  NO.  2  et  al. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    January  29,  1919.) 

Charities  €=5>37— Ct  Phes  Doctbinb — Ijsoact  to  Volunteee  Fnm  Coupant. 
In  view  of  Personal  Property  Law,  §  12,  and  Real  Property  Law,  1 113, 
restoring  English  cy  pres  doctrine,  where  testatrix  left  |10,000  to  volun- 
teer hose  company  of  village,  Income  to  be  applied  to  uses  of  company, 
and  thereafter  village  became  dty,  which  established  fire  department,  and 
volunteer  company  dissolved,  its  members  could  not  divide  legacy  among 
themselves,  nor  could  it  go  elsewhere  under  provisions  of  will  relating  to 
lapse  or  failure  of  legacies,  but  equity  court  should  have  devoted  it  to 
benefit  of  Inhabitants  of  city  for  protection  against  fire. 

Appear!  from  Equity  Term,  Erie  County. 

Action  by  Addison  M.  Sherman  against  the  Richmond  Hose  Com- 
pany No.  2,  the  Bankers'  Trust  Company  of  Buffalo,  N.  Y.,  as  admin- 
istrator with  the  will  annexed  of  Adelaide  Richmond  Kenny,  deceased, 
Edward  C.  Atwater,  and  others.  From  a  judgment  for  the  Richmond 
Hose  Company  No.  2,  dismissing  the  complaint  and  the  counterclaim 

^=E>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key -Numbered  Digests  A  Indexes 
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of  Edward  C.  Atwater  and  others  (101  Misc.  Rep.  62,  166  N.  Y.  Supp. 
586),  plaintiff  and  the  counterclaiming  defendants  appeal.  Judgment 
modified. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE 
ANGEIvIS,  and  HUBBS,  JJ. 

Irving  W.  Cole,  of  Buffalo,  for  appellant  Sherman. 
Edward  A.  Washburn,  of  Batavia,  for  other  appellants. 
Carlos  C.  Alden,  of  Buflfalo,  and  WUliam  H.  Coon,  of  Batavia,  for 
respondent  Richmond  Hose  Company  No.  2. 

DE  ANGELIS,  J-  The  facts  in  this  lawsuit  are  stipulated.  The 
dispute  arises  in  the  application  of  the  law  to  the  facts.  The  will  of 
Adelaide  Richmond  Kenny  contained,  among  others,  the  following  pro- 
visions: 

"Thirtieth:  To  Richmond  Hose  Comimziy  No.  2,  of  Batavia,  I  give  and  be- 
queath ten  thousand  dollars,  to  be  kept  at  all  times  intact,  and  the  income  de- 
rived from  the  safe  and  Judicious  investment  thereof  to  be  devoted  to  the 
reasonable  and  proper  uses  of  said  company,  for  whatever  purposes  its  mem- 
bers, acting  as  an  organisation,  may  see  fit  to  direct.*' 

"Thirty-fourth:  If  for  any  reason  the  legacies  contained  in  this  will  to 
any  of  the  chufch  societies,  to  the  Young  Men*s  Christian  Association,  the 
Woman's  Hospital  Association,  the  Trustees  of  Union  Free  School  District 
Number  Two  of  the  Town  of  Batavia,  the  Batavia  O^netery  Association,  Rich- 
mond Hose  Oo.  No.  2»  or  the  beanest  of  six  thousand  dollars  to  the  Holland 
Purchase  Htotorlcal  Society,  or  any  one  or  more  of  said  legacies,  shall  lapse 
or  fail,  or  for  any  cause  not  take  effect  In  whole  or  in  part,  I  give  and  be- 
queath the  amounts  which  shall  lapse  or  not  take  effect  to  Reverend  Addison 
M.  Sherman  and  Edward  W.  Atwater,  of  Batavia,  New  York,  or  to  the  sur- 
vivor In  case  one  of  them  should  die  before  me.  In  the  use  of  the  same  I  am 
satisfied  that  they  would  follow  what  they  believe  to  be  my  wishes  as  derived 
from  this  will.  I  impose  upon  them,  however,  no  conditions,  leaving  the 
same  to,  them  absolutely  and  without  condition  or  restriction." 

Adelaide  Richmond  Kenny,  the  testatrix,  died  February  4,  1905. 
She  was  a  resident  of  Batavia  (now  city  of  Batavia),  in  the  county 
of  Genesee,  and  state  of  New  York.  Her  will  was  dated  January  28, 
1904,  and  was  probated  in  the  Surrogate's  Court  of  Genesee  county 
March  20,  1905.  On  or  about  May  10,  1906,  the  legacy  of  $10,000 
was  paid  by  the  sole  executor  of  and  trustee  under  the  will  to  the 
Richmond  Hose  Company  No.  2.  Such  sole  executor  and  trustee  died, 
and  thereafter,  and  on  or  about  June  18,  1915,  the  defendant  Bankers' 
Trust  Company  of  Buffalo,  N.  Y.,  was  duly  appointed  administrator 
with  the  will  annexed  of  the  tmadministered  assets  of  the  estate  of 
Adelaide  Richmond  Kenny  and  sole  trustee  under  her  will. 

The  plaintiff  is  the  Addison  M.  Sherman  referred  to  in  the  thirty- 
fourth  item  of  the  will  above  quoted.  Edward  W.  Atwater,  mentioned 
in  that  item,  survived  the  testatrix  and  died  September  2,  1910,  leaving 
a  will  which  was  duly  admitted  to  probate.  Edward  C.  Atwater,  the 
executor  of  the  will,  before  the  commencement  of  this  action  assigned 
and  transferred,  as  such  executor,  any  and  all  interest  of  Edward  W. 
Atwater  and  of  his  estate  in  the  fund  of  $10,000  and  the  securities  in 
which  the  same  is  invested,  arising  from  the  bequest  in  the  thirtieth 
item  of  the  will  of  Adelaide  Richmond  Kenny  above  quoted,  to  the 
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defendants  Edward  C.  Atwater,  Alice  Atwater  Hickox,  Frances  At- 
water  Clapp,  and  William  L.  Atwater,  share  and  share  alike. 

At  the  time  of  her  death,  Adelaide  Richmond  Kenny  was  possessed 
of  property  of  the  value  of  more  than  $2,000,000,  and  she  disposed  of 
the  same  1^  her  will.  The  principal  of  the  legacy  given  to  Richmond 
Hose'  Company  No.  2  is  intact,  as  her  will  directed,  and  is  invested 
in  bonds  and  mortgages.  On  or  about  March  21,  1883,  Richmond  Hose 
Company  No.  2  was  incorporated  pursuant  to  chapter  397  of  the  Laws 
of  1873,  as  amended  by  chapter  250  of  the  Laws  of  1879,  "for  the 
purpose  of  aiding  and  assisting  in  the  extinguishing  and  suppres- 
sion of  fires  in  the  said  village  of  Batavia."  Section  5  of  the  statute 
empowered  such  corporations  to  take  and  hold  real  or  personal  prop- 
erty bequeathed  or  devised  to  them.  This  statute  was  amended  by 
chapter  27  of  the  Laws  of  1890  and  was  repealed  when  the  Member- 
ship Corporations  Law  (Consol.  Laws,  c.  35)  was  adopted  by  chapter 
559  of  the  Laws  of  1895,  except  sections  5  and  11,  which  latter  section 
had  been  added  to  the  original  act  by  the  amendment  contained  in  chap- 
ter 250  of  the  Laws  of  1879.  Sections  65  and  66  of  the  Membership 
Corporations  Law  of  1895  provided  the  substitute  for  the  former  law 
upon  the  subject.  The  present  Membership  Corporatjpns  Law  was 
adopted  by  chapter  40  of  the  Laws  of  1909,  and  sections  100  to  105, 
inclusive,  as  amended  by  chapter  595  of  the  Laws  of  1916,  take  the 
place  of  sections  65  and  66  of  the  former  law. 

The  city  of  Batavia  superseded  the  village  of  Batavia  on  the  1st  day 
of  January,  1915,  by  virtue  of  the  votes  of  a  majority  of  the  qualified 
electors  of  the  village  cast  at  a  special  election  held  June  9,  1914,  pur- 
suant to  chapter  354  of  the  Laws  of  1914,  which  act  contains  the  char- 
ter of  the  city.  Title  6  of  the  charter  (sections  90  to  94,  inclusive) 
provided  for  the  establishment  of  a  fire  department  for  the  city.  Sec- 
tion 92  required  the  continuance  of  the  use,  for  the  time  being,  of  the 
fire  companies  forming  the  fire  department  of  the  village,  which  in- 
cluded Richmond  Hose  Company  No.  2.  Pursuant  to  section  94,  as 
amended  by  chapter  249  of  the  Laws  of  1915,  the  taxpayers  of  the  city 
adopted  an  ordinance  at  an  election  held  February  15,  1916,  to  establish 
a  paid  fire  department.  Thereafter,  and  on  March  15,  1916,  the  com- 
mon council  passed  a  resolution,  to  take  eflfect  April  1,  1916,  dis- 
banding the  volunteer  fire  organizations  of  the  city,  which  included 
Richmond  Hose  Company  No.  2,  and  instructing  the  city  clerk  to 
notify  Richmond  Hose  Company  No.  2  of  the  passage  of  the  resolu- 
tion. The  city  clerk  on  the  17th  day  of  March,  1916,  gave  such  hose 
company  notice  of  such  resolution. 

By  virtue  of  paragraph  "c"  of  section  3  of  the  charter  of  the  city  of 
Batavia,  the  village  of  Batavia  was  dissolved,  and  the  city  succeeded 
to  and  became  vested  with  all  the  rights  and  nroperty  of  the  village. 
Paragraph  "a"  of  section  3  of  the  charter  clothed  the  corporation  with 
the  right  to  "take  by  gift,  grant,  bequest  and  devise,  and  hold  real  and 
personal  estate  in  trust  or  perpetuity  for  any  purpose  of  education,  art, 
health,  charity,  *  *  *  or  other  public  use,  upon  such  terms  as  may 
be  prescribed  by  the  grantor  or  donor  and  accepted  by  said  [the]  cor- 
poration." 
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Subdivision  3  of  section  20  of  the  General  City  Law  (Consol.  Laws, 
c.  21)  empowers  a  city  "to  take  by  gift,  grant,  bequest  or  devise  and 
td  hold  and  administer  real  and  personal  property  within  and  without 
the  limits  of  the  city,  absolutely  or  in  trust  for  any  public  or  municipal 
purpose,  upon  such  terms  and  conditions  as  may  be  prescribed  by  the 
grantor  or  donor  and  accepted  by  the  city."  Section  21  of  the  General 
City  Law  provides  that  the  terms  "public  or  municipal  purpose,"  as 
used  above,  shall  include  the  promotion  "of  education,  art,  beauty, 
charit/,    *    *    *    safety,"  etc. 

At  the  time  of  the  dissolution  of  the  village  of  Batavia,  its  charter 
was  embraced  in  chapter  140  of  the  Laws  of  1853,  as  amended  by  chap- 
ter 195  of  the  Laws  of  1884  and  various  other  acts.  On  the  26th  day 
of  March,  1916,  pursuant  to  a  resolution  adopted  by  its  members  at  a 
meeting  held  for  that  purpose,  in  view  of  the  action  of  the  conunon 
council,  Richmond  Hose  Company  No.  2  sold  siibstantially  all  of  its 
personal  property,  except  bonds  and  mortgages.  On  the  23d  day  of 
May,  1916,  an  application  was  made  to  the  Supreme  Court  at  a  Spe* 
cial  Term  held  in  the  city  of  Buffalo  for  a  voluntary  dissolution  of 
the  hose  cofiq>any,  pursuant  to  the  provisions  of  the  General  Corpora- 
tion Law  (Consol.  Laws,  c.  23),  and  a  distribution  of  its  assets  among 
its  members.  This  application  was  made  upon  a  petition  made  by  aS 
the  members  of  the  corporation,  44  in  number,  and  all  its  officers  and 
directors.  The  petition  set  forth  the  proceedings  of  the  common  coun* 
cil  above  recited,  the  claim  that  there  was  no  further  need  for  the  ex- 
istence of  the  hose  company,  and  in  specific  terms  asked  that  the  se- 
curities and  moneys  representing  the  legacy  of  $10,000  bequeathed  to 
the  hose  company  should  be  distributed  among  the  members  thereof. 
Upon  such  application  the  usual  order  to  show  cause  was  granted, 
returnable  at  a  Special  Term  of  this  court  appointed  to  be  held  in  the 
city  of  Buffalo  on  tiie  10th  day  of  July,  1916. 

The  plaintiff  brought  this  action  to  recover  the  property  representing 
the  l^acy  to  the  hose  company  upon  the  theory  that  tiie  legacy  lapsed 
or  failed,  because  of  the  situation  arising  from  the  establishment  of 
the  paid  fire  department  in  the  city  of  ^tavia  and  the  effort  of  the 
hose  company  to  secure  the  distribution  of  such  property  among  its 
members.  Tne  summons  and  complaint,  a  notice  of  motion  to  be  made 
on  behalf  of  the  plaintiff  at  such  Special  Term  of  this  court  appointed 
to  be  held  in  the  city  of  Buffalo  on  the  10th  day  of  July,  1916,  for  the 
appointment  of  a  receiver  of  the  property  and  assets  of  the  hose  com- 
pany, and  an  order  restraining  the  disposition  of  such  property  and 
assets  pending  the  hearing  upon  the  motion,  were  served  upon  the  de- 
fendants on  the  30th  day  of  June,  1916* 

The  hearing  upon  the  return  of  the  order  to  show  cause  in  the  dis- 
solution proceeding  and  the  hearing  upon  the  motion  in  this  action 
came  on  together  at  the  Erie  Special  Term  held  July  10,  1916,  and 
thereupon  Ae  court  made  an  order  continuing  the  restraining  order 
during  the  pendency  of  the  action,  directing  that  the  legacy  and  all  the 
securities  in  which  it  was  invested,  together  with  the  accrued  interest 
thereon,  should  be  deposited  in  the  Bank  of  Batavia,  of  the  city  of  Ba- 
tavia, for  safe-keeping.  At  the  same  time  the  dissolution  proceeding 
was  adjourned  to  December  31,  1916. 


Digitized  by 


Google 


1.2  176  KBW  YORK  SUPPLBMENT  (Sup.  Ct 

The  defendants  Edward  C.  Atwater,  Alice  Atwater  Hickox,  Frances 
Atwater  Clapp,  and  William  L.  Atwater  in  their  answer  set  forth  a 
counterclaim  for  one-half  of  the  property  represented  l^  the  legacy. 
The  hose  company  answered,  claiming  that  its  members  were  entitled 
to  all  of  such  property,  share  and  share  alike.  The  administrator  with 
the  will  annexed  in  its  answer  sought  judgment  that  the  estate  of  the 
testatrix  should  be  relieved  from  all  further  liability  with  respect  to 
the  property  in  controversy. 

As  already  stated,  the  facts  in  the  litigation  ^ere  stipulated,  Sind  the 
cause  was  heard  upon  its  merits  at  the  Erie  Equity  Term.  Thereupon 
the  court  made  its  decision  upon  which  the  judgment  appealed  from 
was  entered,  dismissing  the  ccmiplaint,  dismissing  the  counterclaim,  va- 
cating the  restraining  order,  and  awarding  costs  to  the  hose  company, 
to  be  recovered  from  the  plaintiff.  I  think  the  trial  court  was  entirely 
flight  in  dismissing  the  complaint  and  the  counterclaim,  but  I  do  not 
think  that  the  securities  and  money  representing  the  bequest  should  be 
distributed  among  the  members  of  the  hose  company. 

In  its  last  analysis  the  idea  that  underlies  the  law  of  charitable  uses 
as  applied  to  the  jurisprudence  of  England  is  that,  when  a  donor  parts 
with  his  property  absolutely  for  a  charitable  purpose,  such  property 
shall  be  forever  devoted  to  a  charitable  purpose,  whether  or  not  the 
particular  charity  for  which  the  property  may  be  donated  shall  exist 
when  the  trust  becomes  operative,  and  in  case  the  same  does  not  exist 
the  property  may  be  devoted  under  the  direction  of  the  Court  of  Chan^ 
eery  to  a  kindred  charity  cy  pres — that  is,  as  near  as  may  be— to  the 
charity  contemplated  by  the  donor,  or,  in  the  event  of  the  nonexistence 
of  such  charity,  the  property  may  be  devoted  by  the  Crown  to  some 
other  charity.  Another  way  of  stating  the  idea  is  that  property  once 
devoted  to  charity  shall  forever  be  devoted  to  charity.  This  concep- 
tion of  the  devotion  of  property  to  charity  connotes  a  trust  and  indefi- 
nite and  uncertain  beneficiaries.  If  the  donor  does  not  appoint  a  trus- 
tee to  execute  the  trust,  one  must  be  appointed ;  and  if  the  class  of 
beneficiaries  is  not  ascertainable  from  the  instrument  creating  the  trust, 
means  must  be  taken  to  make  use  of  the  property  donated  for  some 
charity.  This  doctrine  of  the  English  law  was  never  fully  adopted  in 
this  state,  as  stated  in  Williams  v.  Williams,  8  N.  Y.  525,  548,  and 
yet  the  headnote  in  that  case  declares  the  doctrine  to  obtain  in  this  state. 
The  Williams  Case,  so  far  as  it  sanctioned  the  English  law  of  charitabla 
uses,  was  overruled,  and  that  law  declared  not  to  exist  in  this  state,  in 
Holmes  v.  Mead,  52  N.  Y.  332. 

We  must  bear  in  mind  that  prior  to  the  3rear  1848  our  Legislature 
had  by  special  acts  established  many  charitable  institutions,  designed 
to  promote  charities  as  broad  and  complete  as  the  charities  created, 
maintained,  and  fostered  under  the  English  law  of  charitable  uses.  By 
chapter  319  of  the  Laws  of  1848  a  general  law  was  adopted  for  the 
incorporation  of  associations  "for  benevolent,  charitable,  scientific  or 
missionary  purposes,"  with  certain  restrictions  as  to  the  amount  of 
property  such  corporations  might  hold,  as  to  the  amount  of  income 
therefrom  which  they  might  receive,  and  as  to  devises  or  bequests  where 
a  testator  died  leaving  a  wife,  child,  or  parent. 

The  case  of  Wetmore  v.  Parker,  52  N.  Y.  450,  decided  by  the  Court 
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of  Appeals  in  1873,  furnishes  an  interesting  chapter  in  the  develop- 
ment of  the  law  upon  the  subject  under  consideration.  It  appeared  in 
that  case  that  one  Roxana  Childs  made  a  bequest  of  $25,000  to  the 
Utica  Orphan  Asylum,  to  be  perpetually  invested  by  the  trustees  or 
managers  thereof  in  certain  securities,  the  interest  and  income  of  which 
sum,  and  only  the  interest  and  income,  to  be  expended  by  the  trustees 
or  managers,  in  their  discretion,  for  the  support  and  maintenance  of 
such  asylum,  having  special  reference  to  the  suitable  and  comfortable 
care  of  and  provision  for  the  orphans  in  their  charge,  etc.  The  Utica 
Orphan  Asylum  was  incorporated  by  chapter  55  of  the  Laws  of  1856. 
The  beneficiaries  of  the  corporation  were  described  in  the  statute  in 
this  manner:  * 

''The  sole  object  of  said  society  shall  be  the  support  and  edncation  of  orphan 
diildren,  bnt  the  tmstees  and  managers  of  said  soelety  may,  under  such  regu- 
lations as  they  shall  from  time  to  time  adopt,  admlf  childr^i  vvfxo  have  one 
parent  living,  to  a  participation  in  the  benefits  of  «ald  socdety." 

Certainly  the  beneficiaries  contemplated  by  this  statute  were  indefinite 
and  uncertain.  What  child  or  children  could  demand  the  benefits  of  a 
home  in  this  institution?  What  language  could  more  appropriately 
provide  for  a  trust  than  the  language  of  the  bequest?  However,  in 
order  to  preserve  this  bequest  for  the  benefit  of  charity  and  to  avoid 
the  application  of  our  law  against  perpetuities,  the  Court  of  Appeals 
held  that  by  this  bequest  the  testatrix  ^ve  the  sum  of  $25,000  abso- 
lutely to  the  asylum,  and  that  there  was  no  trust  involved.  One  of  the 
reasons  assigned  for  the  refusal  of  the  Court  of  Appeals  to  regard  the 
bequest  as  establishing  a  trust  was  that  the  corporation,  the  asylum, 
could  not  be  a  trustee  for  itself.  In  flie  course  of  the  opinion  Chief 
Judge  Church  said  (page  459) : 

"The  Income  only  of  the  permanent  endo^mest  of  such  an  institution  can  be 
used  with  safety  to  Its  very  existence.  Any  other  cofirse  would  f rostrate,  end 
sooner  or  later  destroy,  its  usefulness.  No  mortmain  law,  restrictive  as  they 
have  sometimes  been,  ever  prevented  the  donors  f lom  making  their  gifts  in 
such  terms  as  would  preserve  the  principal  from  dissipation.  It  does  not 
create  a  trust  in  any  such  sense  as  that  term  is  applie<l  to  property.  The 
corporation  uses  the  property,  in  accordance  with  the  law  of  its  creation,  for 
its  own  purposes;'  and  the  dictation  of  the  mann^  of  its  use,  within  the  law, 
by  the  donor,  does  not  affect  its  ownership  or  make  It  a  trustee.  A^  person 
may  transform  himself  into  a  trustee  for  another,  but  he  cannot  be  a  trustee 
for  himself.  Lewln  on  Trusts,  15.  Its  duties  are  in  some  respects  fiduciary, 
but  not  so  as  to  Interfere  with  Its  title  to  the  personal  property  thus  trans- 
ferred. But  assuming  the  binding  force  of  the  direction  to  permanently  ia- 
Test  the  principal,  which  must  continue  for  all  time,  the  ownership  is  not 
thereby  suspended  for  a  day,  nor  alienability  prevented.  InalienabUity  can 
only  exist  when  there  are  no  persons  in  being  who  can  convey  a  title.  If  the 
whole  interest  in  this  property  is  not  in  the  corporation,  the  remaining  inter- 
est is  in  the  heirs  and  r^resentatives  of  the  testatrix ;  and,  by  a  united  con- 
veyance, a  perfect  title  may  always  be  conveyed.  Upon  either  view  of  the 
question,  there  exists  the  jus  disponendi  in  persons  in  being ;  and  hence  there 
is  no  suspension  of  ownership.  These  views  would  lead  us  to  the  same  conclu- 
sion as  was  arrived  at  in  respect  to  the  bequest  to  the  Huntington  Cftiurch, 
supra,  if  we  did  not  feel  bound  to  follow  that  deelsien  as  authoritaUve." 

The  Huntington  Church  was  the  subject  of  the  bequest  in  Williams 
V.  Williams,  supra.  Bird  v.  Merklee,  144  N.  Y.  544,  39  N.  E.  645,  27 
L.  R.  A.  423,  Matter  of  Griffin,  167  N.  Y.  71,  60  N.  E.  284,  and  Matter 
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of  Durand,  194  N.  Y.  477,  87  N:  E*  677,  f oUowcd  the  doctrine  laid 
down  in  the  Wetmore  Case. 

Chapter  701  of  the  Laws  of  1893,  as  amended  by  chapter  291  of  the 
L^ws  of  1901,  now  forming  section  12  of  the  Personal  Property  Law 
(Consol.  Laws,  c.  41)  and  section  113  of  the  Real  Property  Law  (Con- 
sol.  Laws,  c.  50),  was  in  effect  before  the  death  of  Adelaide  Richmond 
Kenny  and  before  the  making  of  her  will.  This  legislation  has  been 
held  to  restore  the  rule  of  the  English  law  governing  charitable  trusts. 
Allen  V.  Stevens,  161  N.  Y:  122,  55  N.  E.  568;  Bowman  v.  Domestic 
&  Foreign  M.  Soc,  182  N.  Y.  494,  75  N.  E.  535 ;  Matter  of  Shattuck, 
193  N.  Y.  446,  86  N.  E.  455 ;  Matter  of  Robinson,  203  N.  Y.  380,  96 
N.  E.  925,  37  L.  R.  A.  (N.  S.)  1023;  Matter  of  Cunningham,  206 
N.  Y.  601,  100  N.  E.  437;  Trustees  of  Sailors'  Snug  Harbor  v.  Car- 
mody,  211  N.  Y.  286,  105  N.  E.  543;  Matter  of  MacDowell,  217  N- 
Y.  454,  112  N.  E.  177,  L.  R.  A.  1916E,  1246,  Ann.  Cas.  1917E,  853; 
Butterworth  v.  Keeler,  219  N.  Y.  446,  1I4  N.  E.  803.  In  the  Matter  of 
MacDowell,  supra,  it  was  held  that  the  cy  pres  doctrine  had  been  re- 
stored by  this  legislation. 

The  plaintiff  asserts  that  the  thirty-fourth  provision  of  the  will  of 
Adelaide  Richmond  Kenny  is  authority  for  his  claim  to  the  property 
representing  the  legacy.  That  provision,  as  already  appears,  is  to  the 
effect  that  if  this  bequest,  with  others,  should  lapse  or  fail,  or  if  for 
any  cause  it  should  not  take  effect  in  whole  or  in  part,  the  legacy  should 
go  to  the  plaintiff  and  Edward  W.  Atwater,  or  survivor,  if  either  should 
die  before  the  testatrix,  etc.  I  think  it  needs  no  argument  to  show  that 
this  claim  of  the  plaintiff  is  without  merit. 

Wetmore  v.  Parker,  supra,  is  authority  for  the  proposition  that  the 
legacy  to  the  hose  company  became  the  absolute  property  of  the  com- 
pany, whether  or  not  in  the  present  state  of  the  statutory  law  such 
proposition  needs  necessarily  to  obtain.  In  that  connection  it  is  to  be 
noted  that  the  property  was  given  solely  for  the  purposes  of  the  cor- 
poration, which  were  charitable,  and  that  the  will  of  the  testatrix  was 
made,  and  she  died,  after  the  restoration  of  the  doctrine  of  charitable 
uses  by  the  legislation  already  mentioned,  and  there  is  room  for  the 
assertion  of  the  proposition  that  this  bequest,  especially  in  view  of  its 
language,  created  a  charitable  trust.  In  any  view  of  the  law  upon  the 
subject  it  is  indisputable  that  this  bequest  was  dedicated  to  charity,  and 
we  are  asked  by  the  respondent  hose  company  and  the  appellants  to 
strike  (jown  this  charity  and  permit  the  property  involved  to  be  divert- 
ed into  private  ownership.    This  we  cannot  do. 

The  hose  company  is  a  charitable  organization,  and,  upon  its  disso- 
lution, to  distribute  its  assets  among  its  members  would  be  a  perversion 
of  the  trust  for  which  the  assets  were  contributed.  Bethlehem  Borough 
v.  Perseverance  Fire  Co.,  81  Pa.  445 ;  Humane  Fire  Co.  Appeal,  88 
Pa.  389 ;  Centennial  &  Memorial  Association  of  Valley  Forge,  235  Pa. 
206,  83  Atl.  683. 

But  there  is  another  aspect  to  the  case  leading  to  the  same  general 
result.  I  think  that  we  may  fairly  say  that  the  hose  company  was  an 
adjunct  corporation  of  the  village  of  Batavia.  In  order  to  be  incor- 
porated, it  was  required  to  obtain  the  consent  of  the  trustees  of  the 
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village,  and  its  public  duties  were  performed  subject  to  th«  directiost 
of  the  municipal  authorities.  It  is  altogether  certain  that  the  testatrix, 
when  she  made  the  bequest  to  the  hose,  company,, mpst  have  realized 
that  the  village  would  grow,  that  it&  inhabitants  would  increase,  that 
its  boundaries  would  be  extended,  and  that  a  change  in  its  form  of 
government  might  follow.  When  by  the  act  of  the  Legislature  and  the 
votes  of  the  qualified  electors  of  the  village  the  viilage  was  transformed 
into  a  city,  the  territory  of  the  village,  with  some  additions,  became  the 
territory  of  the  city,  and  the  inhabitants  of  the  village,  with  some  others, 
became  the  inhabitants  of  the  city.  But  the  identity  of  the  munici- 
pality was  not  lost.  Higginson  v.  Turner,  171  Mass.  586,  51  N.  E.  172 ; 
Mount  Pleasant  v.  Beckwith,  100  U.  S.  514,  25  L.  Ed.  699;  Mobile 
V.  Watson/ 116  U.  S.  289,  6  Sup.  Ct.  398,  29  L.  Ed.  620;  Shapleigh  v. 
San  Angelo,  167  U.  S.  646,  17  Sup.  Ct.  957,  42  L.  Ed.  310. 

We  may  note,  in  passing,  that  the  Higginson  Case  involved  the  be- 
quest made  by  Benjamin  Franklin  of  i2,TO0,  £1,000  to  the  inhabitants 
of  the  city  of  Philadelphia,  and  the  pther  £1,000  to  the  inhabitants  of 
the  town  of  Boston  for  certain  charitable  purposes. 

While  the  legislation  by  which  the  village  of  Batavia  was  advanced  to 
the  dignity  of  a  city  does  not  appear  to  be  explicit  upon  the  subject, 
we  might  well  hold  that  the  beneficial  interest  in  the  property  of  the 
hose  company  had  already  passed  to  the  city  for  the  benefit  of  its  in- 
habitants under  paragraph  "c"  of  section  3  of  the  charter,  heretofore 
referred  to  herein.  It  might  be  possible  for  the  ho?e  company,  were 
it  to  continue  to  exist,  to  hold  the  property  for  the  benefit  of  the  city ; 
but,  as  the  hose  company  has  determined  to  surrender  its  life^  we  need 
not  interest  ourselves  to  prolong  that  life,  when  our  statute  of  char- 
itable uses  provides  for  the  protection  of  the  property. 

I  recommend  that  the  judgment  appealed  from,  so  far  as  it  defeats 
the  claim  of  the  plaintiff  and  the  claim  of  the  defendants  other  than 
the  hose  company,  should  be  affirmed,  and  that  in  all  other  respects  it 
should  be  reversed ;  that  the  findings  of  the  Equity  Term,  directly  or 
indirectly  approving  the  proposition  to  permit  the  distribution  of  the 
property  involved  among  the  members  of  the  hose  company,  and  par- 
ticularly the  eleventh  finding  of  fact,  should  be  disapproved  and  re- 
versed ;  that  the  action  should  be  remitted  to  the  Equity  Term,  to  the 
end  that  the  assets  of  the  hose  company,  including  those  represented 
by  the  bequest  of  Adelaide  Richmond  Kenny,  may  he  devoted  to  the 
benefit  of  the  inhabitants  of  the  city  of  Batavia  for  protection  against 
fire  in  accordance  with  the  views  expressed  herein ;  that  the  injunction 
order  heretofore  granted  herein  should  be  restored,  and  the  property 
on  deposit  with  the  Bank  of  Batavia  should  be  retained  by  it  until  the 
further  order  of  the  court ;  that  the  Attorney  General  of  the  state  and 
the  city  attorney  of  the  city  of  Batavia  should  be  given  notice  of  the 
further  proceedings  in  the  action ;  and  that  no  costs  should  be  allowed 
to  any  party  on  this  appeal. 

Judgment  modified,  in  accordance  with  opinion  by  DE  ANGELIS, 
J.,  without  costs  of  this  appeal  to  any  party.  Form  of  order  and  find- 
ings to  be  settled  on  March  5,  1919,  at  10  o'clotk  a.  m.  Notice  of 
settlement  of  order  to. be  given  to  the  Attorney  General  and. to  the 
city  attorney  of  the  city  of  Batavia,    All  concur. 


Digitized  by 


Google 


1<  176  NBW  YOKK  SUPPLBHSNT  (Sup.  Ct 

(186  App.  DiT.  781) 

PEBROTTA  V.  PICCIANO, 

(Supreme  Oourt,  Appellate  Diyisi<Mi,  First  Department.    BCardi  7,  1919.) 

1.  Animai^  ^=>7(>— Vicious  Dogs — ^Knowledob  of  Propensity. 

In  action  against  defendant  for  death  of  boy  attacked  by  his  dogs,  it 
was  not  necessai^  to  prove  dogs  had  previously  attacked  any  one,  if  it 
was  ^own  defendant  knew  or  should  have  known  they  were  vicious. 

2.  Animai^  ^s»6S — In JUBT  bt  Vkhous  Dogs — ^Evidence. 

In  action  for  injuries  against  owner  of  dogs,  evidence  of  previous  at- 
tack by  animals  is  received,  first,  to  show  vidonsness,  and  second,  to 
show  notice  of  their  propensity  to  the  owner. 

3.  Animals  «ss>74(5) — ^Vicious  Dogs—Suffioienct  of  Bvidbncb. 

In  action  for  death  of  boy  attacked  by  defendant's  dogs,  evidence 
held  to  warrant  finding  that  defendant  knew  dogs  were  of  vicious  dispo- 
sition, and  that,  irrespective  of  actual  knowledge,  he  should  have  known 
they  were  liable  to  attack  persons. 

4.  Animals  €=s>74(5)— Vicious  Dogs — Sufficienct  of  Kvidenoe. 

In  action  for  death  of  boy  attacked  by  defendant's  dogs,  jury  were 
warranted  in  finding  that  defendant  knew  dogs  would  attack  persons  com- 
ing on  premises  they  guarded,  *from  fact  he  employed  them  as  watch- 
dogs. 

Laughlin  and  Merrell,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Bronx  County. 

Action  by  Sylveria  Perrotta,  as  administratrix,  etc.,  against  Li- 
berte  Picciano,  also  known  as  Alberto  Picciano.  From  a  judgment  for 
plaintiff,  and  an  order  denying  a  motion  for  new  trial,  defendant  ap- 
peals.   Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

Samuel  Goldstein,  of  New  York  City  (Arthur  B.  Kelly,  of  New 
York  City,  of  counsel),  for  appellant. 

J.  George  Metz,  of  New  York  City  (Eugene  L.  Bondy,  of  New 
York  City,  of  counsel),  for  respondent. 

SHEARN,  J.  This  action  was  brought  to  recover  damages  for  the 
death  of  a  nine  year  old  boy,  caused  by  his  being  attacked  and  man- 
gled by  two  dogs  owned  by  the  defendant.  The  defendant  resided 
at  No.  230  East  151st  street,  in  the  borough  of  Manhattan.  Adjoining 
his  back  yard  on  the  east  was  the  back  yard  of  a  vacant  house,  No.  234, 
of  which  vacant  house  the  defendant  was  the  watchman.  The  back 
yard  of  No.  234  was  surrounded  by  a  board  fence  about  5  feet  in 
height.  In  the  fence  between  defendant's  yard  and  the  yard  back 
of  the  adjoining  vacant  premises  there  was  an  opening,  which  per- 
mitted defendant's  dogs  to  pass  from  one  yard  into  the  other;  the 
proof  showing  that  the  dogs  had  the  full  run  of  both  premises.  One 
of  these  dogs  was  a  brindle  bulldog,  standing  about  18  inches  high. 
The  other  was  a  red  dog  of  about  the  same  size,  whose  breed  does  not 
appear.  One  dog  was  about  13  months  old,  and  the  other  17  or  18 
months  old.  Both  dogs  were  bred  by  defendant  on  the  premises,  and 
had  always  been  kept  there. 

^s»For  other  cum  m«  Mine  topic  ft  KET-NUMBER  in  all  Key-Nuiiibered  Digests  A  Ind«ie» 
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The  plaindfTs  intestate,  at  the  time  of  his  death,  Uved  at  No.  245 
East  loOth  street,  and  was  playing  with  some  other  children  in  the 
yard  in  the  rear  of  No.  235  East  lS)th  street,  which  adjoined  the  yard 
of  the  vacant  house,  No.  234  East  151st  street.  While  engaged  at 
play,  one  of  the  boys  threw  a  small  hoop  over  the  fence  into  the  back 
yard  of  the  vacant  premises,  No.  234  East  151st  street.  Plaintiff's 
intestate  climbed  over  the  dividing  fence,  recovered  the  hoop,  and  was 
climbing  back  over  the  fence,  ^yhen  the  dogs  attacked  him,  dragged 
him  from  the  fence  down  into  the  yard,  and  proceeded  to  mangle  him, 
or,  as  one  of  the  witnesses  described  it,  "to  chew  him  up."  The  vi- 
ciousness  and  ferocity  of  the  attack  is  evidenced  by  the  fact  that,  al- 
though ne^hbors  came  to  the  scene  and  endeavored  to  drive  the  dogs 
away  by  throwing  stones  at  them,  the  dogs  kept  up  their  attack  upon 
the  boy,  who  was  lying  upon  the  ground,  and  were  still  biting  and 
tearing  out  the  boy's  intestines,  when,  after  the  lapse  of  some  time, 
a  policeman,  who  had  been  summoned  from  the  street,  arrived  and 
shot  one  of  the  dogs  and  drove  the  other  away.  The  boy  was  removed 
In  an  ambulance  and  died  on  the  following  day. 

There  can  be  no  question  that  the  jury  was  warranted  in  findiog  that 
the  dogs  were  of  a  vicious  and  ferocious  disposition.  That  was  proved 
by  the  nature  of  the  attack  and  the  ferocity  with  which  it  was  kept 
up  until  the  arrival  of  the  policeman.  There  was  also  evidence  which 
warranted  the  jury  in  fuiding  that  the  attack  was  not  an  exceptional 
and  sudden  outburst  of  viciousness,  for  there  was  testimony  which, 
while  not  entirely  convincing  in  quality,  showed,  if  believed,  that 
the  dogs  had  previously  attacked  and  bitten  another  boy. 

[1,2]  The  defendant  contends  that  there  is  no  sufficient  evidence 
to  warrant  a  finding  either  that  the  defendant  knew  that  the  dogs 
were  of  a  vicious  and  ferocious  disposition  or  that  he  should  have 
known  such  fact.  If  the  defendauit  either  knew  or  should  have 
known  that  the  dogs  were  vicious,  it  was  not  necessary  to  prove  that 
they  had  previously  attacked  any  one.  The  popular  theory  that  "ev- 
ery dog  is  entitled  to  one  bite"  finds  no  support  in  the  decisions  of  the 
courts  of  this  state  (Rider  v.  White,  65  N.  Y.  54,  22  Am.  Rep.  600) ; 
but,  as  above  pointed  out,  there  was  evidence,  which,  if  l^lieved, 
showed  a  previous  attack.  The  fact  that  the  defendant  was  not  shown 
to  have  had  any  personal  knowledge  of  the  previous  attack  is  of  no 
importance.  Turner  v.  Craighead,  83  Him,  112,  31  N.  Y.  Supp.  369,. 
affirmed  155  N.  Y.  631,  49  N.  E.  1105;  Brice  v.  Bauer,  108  N.  Y. 
428,  15  N.  E.  695,  2  Am.  St.  Rep.  454.  Evidence  of  a  previous  at- 
tack is  received  for  a  twofold  purpose — one,  to  show  viciousness  (which 
was  sufficiently  proved  by  the  attack  itself  in  this  case) ;  and  the  oth- 
er, to  show  notice,  upon  the  theory  that  one  who  permits  a  condition  of 
danger  to  exist  for  a  considerable  period  of  time  in  connection  with 
property  under  his  control  is  chargeable  with  notice  because,  in  the 
exercise  of  ordinary  care,  he  should  have  discovered  and  remedied  the 

fS,  4]  In  this  case  the  record  discloses  evidence  which  warranted 
a  finding  that  the  defendant  knew  that  the  dogs  were  of  a  vicious 
disposition,  and  that,  irrespective  of  actual  knowledge,  he  ^ould  have 
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known  that  they  were  liable  to  attack  persons  venturing  upon  the 
premises  that  they  were  guarding.  As  to  actual  knowledge,  it  ap^ 
peared  that  the  defendant  bred  these  dogs  and  had  had  them  under 
his  immediate  observation  for  more  than  a  year.  As  they  were  in 
fact  extraordinarily  ferocious,  as  shown  by  the  shocking  nature  of 
their  persistent  attack  upon  this  boy,  it  is  only  reasonable  to  infer  that 
one  who  had  bred  them  and  brought  them  up  would  have  discovered 
their  dispositioii.  In  the  next  place,  the*defendant  testified  that,  if 
he  had  not  known  that  the  fence  was  high  enough  to  keep  the  dogs 
in,  he  "would  have  muzzled  them  or  tied  them."  This  testimony  leads 
to  the  inference  that  the  defendant  knew  that  the -dogs,  if  at  large, 
were  liable  to  attack  persons.  Again,  the  jury  was  well  warranted  in 
finding  that  the  defendant  knew  that  the  dogs  would  attack  persons 
coming  on  the  premises  from  the  fact  that  the  defendant  employed 
them  as  watchdogs.  In  Brice  v.  Bauer,  108  N.  Y.  428,  15  N.  E.  695, 
2  Am.  St.  Rep.  454,  Judge  Danf  orth  said : 

''Again,  if  the  dog  was  the  defendant's  dog,  the  very  purpose  for  which  the 
defendant  kept  him  charges  him  with  knowledge  of  his  character,  and  he  Is 
therefore  diargeable  with  negligently  keeping  him,  although  It  had  not  ap- 
peared that  he  had  actually  bitten  another  person  before  he  bit  the  plaintiff. 
Worth  V.  Gilllng,  L.  R.  2  Com.  PI.  1.  In  that  case  the  court  say:  the  defend- 
ants admitted  that  the  dog  was  purchased  for  the  protection  of  their  prem- 
ises. Unless  of  a  fierce  nature,  he  would  liardly  have  been  useful  for  that 
purpose.*  In  Buckley  y.  Leonard,  4  Denio,  500,  an  action  for  damages  for 
injuries  inflicted  by  a  dog,  it  appeared  among  other  things  'that  tor  the 
most  part  the  defendant  had  kept  his  dog  chained  up  in  the  daytime  and  in 
his  store  nights,'  and,  the  defendant  having  had  a  verdict,  it  was  reversed; 
the  court  saying,  aside  from  proof  that  the  defendant  had  notice  of  the 
dog's  disposition,  'the  fact  that  he  usually  in  the  daytime  kept  him  confined, 
and  in  the  night  kept  him  in  his  store,  is  strong  evidence  that  he  was  fully 
aware  that  the  safety  of  his  neighbors  would  be  endangered  by  allowing 
him  to  go  at  large.' " 

Brice  v.  Bauer  was , followed  in  Hahnke  v.  Friederich,  140  N.  Y. 
224,  35  N.  E.  487,  where  the  court  said : 

"The  testimony  tended  to  show  that  the  defendant  procured  and  kept  the 
dog  to  guard  his  bam  and  the  property  therein,  and  that  he  considered  it 
necessary  to  chain  and  muzzle  him.  The  purpose  for  which  he  was  kept  and 
the  manner  in  which  the  owner  was  accustomed  to  restrain  him  were  cir- 
cumstances which,  with  the  other  testimony  in  the  case,  authorized  an  in- 
ference by  the  Jury  of  knowledge  by  the  defendant  of  the  vicious  propensi- 
ties of  the  animal.  Brice  v.  Bauer,  108  N.  Y.  428  [15  N.  B.  695,  2  Am.  St 
fRep.  4541;  Lynch  v.  McNaUy,  73  N.  Y.  347;  Rider  v.  White,  65  N.  Y.  54 
[22  Am.  Rep.  600] ;  Jacoby  v.  Ockerhausen,  59  Hun,  619  [13  N.  T.  Supp.  490] ; 
s.  c,  affirmed  129  N.  Y.  649  [29  N.  B.  1032]. 

"When  a  person  keeps  a  dog  for  the  purpose  of  guarding  his  property 
against  trespassers  or  criminals,  it  is  not  unreasonable  to  infer  knowledge  on 
his  part  of  the  propensity  of  the  dog  to  attack  and  bite  mankind,  and  neg- 
ligence in  allowing  him  to  be  at  large.  The  defendant.  It  Is  true,  had  the 
dog  only  about  a  month  before  the  plaintiff  was  injured;  but  there  is  testi- 
mony in  the  case  that  during  that  time  he  attacked  and  bit  at  least  one  per- 
son, knowledge  of  which  was  communicated  to  him.  We  cannot,  theretiore^ 
say  that  there  was  no  evidence  for  the  Jury.  It  was,  we  thinic,  a  faic  ques- 
tion of  fact  whether  the  defendant  knew  that  the  dog  was  accustonaed  or 
liable  to  attack  people,  and  if  he  did  he  was  chargeable  with  negligence  In 
permitting  him  to  be  at  large,  and  liable  for  the  Injiuy  committed*" 


Digitized  by 


Google 


Sup.  Ct)  FBSHOTTA  V.  PICCIANO  19 

In  Laguttuta  v.  Chisblm,  B5  App.  tHv.  326,  72  N/Y.  Supp-  905, 
this  court,  per  Ingraham,  J.,  stated : 

"There  was  sufBdent  to  justify  the  jury  In  finding  that  Wilson  had  knowl* 
edge  that  this  dog  was  a  dangerous  animal.  As  was  said  in  Brice  y.  Bauer, 
108  N.  T.  432  [15  N.  K.  697,  2  Am.  SL  Kep.  4541,  'The  very  purpose  for 
which  the  defendant  kept  him  [the  dog]  charges  him  with  knowledge  of  his 
charactet,  and  he  is  therefore  chargeable  with  negligently  keeping  him,  al- 
though it  had  not  appeared  that  he  had  actually  bitten  another  person  before 
he  bit  plaintiff ;'  and  the  court  cited  with  approval  what  was  said  in  Buckley 
▼.  Leonard,  4  Denio,  600,  that,  aside  from  proof  that  the  defendant  had  notice 
of  the  dog's  disposition,  'the  fact  that  he  usually  in  the  daytime  kept  him 
confined,  and  in  the  nli^t  kept  him  in  his  store.  Is  strong  evidence  that  he 
was  fuUy  aware  that  the  safety  of  his  aelghhoni  would  be  endangered  by 
allowing  hiB  to  be  at  larga^  It  would  seem,  therefore,  tbat  the  Judgment 
directilDg  a  YotUct  in  flavor  of  the  defendant  Wilson  should  be  reversed." 

While  it  appears  m  each  of  the  foregoing  cases  that  there  was  some 
evidence  in  the  case  other  ^an  the  fact  mat  the  dog  was  kept  as  a 
watchdog,  such  evidence  was  slight  in  Brice  v.  Bauer  and  in  Hahnke 
V.  Friederich,  whereas  in  this  case  there  is  not  only  the  testimony  con- 
cerning the  previous  attack,  but  the  fact  that  the  defendant  bred  these 
dogs  atid  declared  that  be  would  have  muzzled  them  if  he  had  thought 
they  could  get  out  of  the  yard.  Even  if  it  be  held  that  the  purpose  for 
which  the  dogs  were  kept  is  not  alone  sufficient  evidence  to  charge  the 
defendant  with  knowledge  of  their  disposition,  these  cases  are  un- 
doubtedly authority  for  holding  that  it  is  some  evidence. 

Jn  addition  to  the  evidence  warranting  an  inference  of  actual  knowl- 
edge, the  record  discloses  evidence  warranting  a  finding  that  the  de- 
fendant, in  the  exercise  of  ordinary  care,  should  have  discovered  the 
vicious  disposition  of  the  dogs.  The  defendant's  aunt,  who  lived  in 
the  same  house  with  the  defendant,  evidently  knew  that  the  dogs  were 
liable  to  bite,  for  she  testified  that  when  she  saw  the  boy  going  over  the 
fence  she  called  out,  "Boy,  get  away  from  there,  because  there  are  the 
dogs."  She  further  testified,  "Then  I  called  the  people  to  warn  them.'* 
The  son  of  this  witness  also  evidently  knew,  some  months  previous  to 
the  attack,  that  the  dogs  were  vicious,  for  he  testified  that,  on  an  oc- 
casion when  another  boy  started  to  get  over  the  fence  to  get  a  ball 
in  the  yard  where  the  dogs  were  sleeping,  he  warned  the  boy  not  to  do 
so  because  the  dogs  were  there.  If  these  people,  living  in  the  same 
house  with  the  defendant,  knew  the  disposition  of  the  dogs,  the  jury 
was  warranted  in  finding  that  the  defendant,  who  bred  them  and 
brought  them  up,  should  have  known  their  disposition. 

These  considerations  lead  me  to  the  conclusion  that  the  evidence 
supports  the  verdict  and  that  the  judgment  and  order  should  be  af- 
finned,  with  costs.    Order  filed. 

CLARKE,  P.  J.,  and  PAGE,  J.,  concur. 

LAUGHLIN,  J.  (dissenting).  I  am  of  opinion  that  the  rule  still 
obtains  in  this  jurisdiction  that  notice,  either  actual  or  constructive, 
to  the  owner  that  the, dog  was  vicious,  is  essential  to  warrant  a  re- 
covery against  the  owner  for  an  attack  upon  a  human  being  by  the 
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dog,  and  that  there  is  no  evidence  of  such  notice  prior  to  the  time  the 
dogs  attacked  the  decedent,  and  I  therefore  vote  for  reversal  and  a 
new  trial. 

MERRELL,  J.,  concurs. 

ase  App.  Dlv.  733) 

MANHATTAN  RY.  CO.  V.  MBIGHAN, 

(Supreme  Court,  Appellate  Division,  First  Departm^t    Mardi  7,  1919.) 

1.  E:mINENT  DOUAIN  ^S»226 — CONDBtfNATTOir  PBO0EBDI]fG»--*"SEBVI0E  OF  PBO- 

CESS** — ^Appointment  of  Apfbaisbbs — ^Afpeaeaitck. 

Wliere  a  landowner  appeared  by  a  notice  of  appearance  «of  an  attor- 
ney ib  a  condemnation  proceeding,  defects  in  tbe  service  of  notloe  of 
motion  for  the  appointm^it  of  ai^raisers  was  waived;  a  voluntary  ap* 
pearanoe  being  equivalent  to  "service  of  process,"  under  Code  Civ.  Proc. 
§§  424,  3362. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Servica] 

2.  Eminent  Domain  ^=»197 — Condemnation  I^boceedings — ^Discontinuance. 

A  railroad  company,  which  has  commenced  proceedings  for  condemn- 
nation  under  the  power  of  eminent  domain,  may  discontinue  its  proceed*- 
ings  at  any  time  before  final  order,  unless  it  has  waived  its  right  for 
a  good  and  valuable  consideration. 
B.  Eminent  Domain  ^=>197 — Condemnation  Proceedings — Stipulations  Not 
TO  DisMisa 

Where  a  railroad  company  had  stipulated  with  a  landowa^  not  to 
dismiss  condemnation  proceedings,  bat  to  prosecute  them  to  a  conclu- 
sion, it  was  error  to  allow  such  dismissal ;  no  attempt  to  be  relieved  from 
the  stipulation  having  been  made. 
4.  Eminent  Domain  ^s»152(1) — ^IUgbt  to  Compensation — Sufficienct  of 
Title, 

A  person  may  not  have  such  a  -title  as  would  entitle  him  to  a  decree 
of  specific  performance  of  a  <sontract  for  the  sale  of  land*  aiid  yet  be 
entitled  to  compensation  for  the  taking  of  his  property  by  eminent  domain. 
6.  Eminent  Domain  ^=s»178 — Condemnation  Pboceedinos— Parties. 

The  court,  in  a  proceeding  to  condemn  property  under  the  power  of 
eminent  domain,  may  bring  in  parties  necessary  to  a  full  determination, 
in  view  of  Code  Clv.  Proc.  §  3382. 
6.  Eminent  Domain  ^s>245 — Condemnation  Pboceedinoch- Payment  of  Com- 
pensation INTO  Court. 

If  in  a  proceeding  to  condemn  land  it  appears  that  there  are  unknown 
owners,  compensation  for  their  share  may  be  paid  into  court,  under  Code 
Civ.  Proc.  (  8278. 

Appeal  from  Special  Term,  Bronx  County. 

Proceeding  by  the  Manhattan  Railway  Company  against  Catharine 
Meighan  and  otiiers  for  the  condemnation  of  interests  in  land.  From 
an  order  granting  a  motion  to  discontinue  as  to  a  certain  parcel,  de- 
fendant named  appeals.    Reversed. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Banton  Moore,  of  New  York  City,  for  appellant. 
James  L,.  Quackenbush,  of  New  York  City  (Francis  S.  Williams^ 
of  New  York  City,  of  counsel),  for  respondent. 

^=:9For  other  cases  see  same  topic  &  KEY-  KUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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PAGE*  J.  This  proceeding  was  instituted  by  the  presentation  of 
a  petition  to  the  court  wherein,  among  others,  Catharine  Meighan, 
Michael  C.  Gross,  Elizabeth  Betz,  and  the  heirs  at  law  of  Peter  Worms 
were  named  as  defendants,  for  a  condemnation  by  right  of  eminent 
domain  of  the  easements  in  the  street,  taken  for  the  purpose  of  en- 
larging and  extending  petitioner's  elevated  railroad  by  the  construc- 
tion of  a  third  track. 

The  exhibits  annexed  to  and  made  a  part  of  the  petition  specify  the 
parcel  under  consideration  as  the  fifth  parcel,  and  describe  the  same  by 
metes  and  bounds,  and  set  forth  the  names  and  residences  of  the  own- 
ers of  this  parcel  as  follows : 

*'Catluulne  Meighan,  city  at  New  York :  Midiael  Gross,  dty  of  New  York ; 
Elizabetb  Bets»  city  of  New  York ;  tbe  heirs  of  Petar  Worms,  deceased,  whose 
names  and  places  of  residence  this  plaintiff  is  unable  to  ascertain.  The  plain- 
tiff has  made  diligent  ln<iniry  through  the  Lawyers'  Title  Company  of  New 
York  to  ascertain  the  names  and  places  of  residence  of  the  heirs  at  law  of 
Peter  Worms,  deceased,  and  Is  informed  that  said  Oatharine  Meighan  brought 
proceedings  for  registrati<m  of  her  title  to  said  premises  under  article  Xn  of 
the  Real  Property  Law,  and- that  a  Judgment  in  her  favor  rendered  by  the 
Supreme  Court  at  Special  Term  was  reversed  by  the  Appellate  Division  of 
said  court,  and  that  an  appeal  to  the  Court  of  Appeals  from  the  determina- 
tion of  the  Appellate  Division  by  the  said  Catharine  M^hen  la  now  pending." 

[1]  This  petition  was  verified  on  October  15,  1915,  and  notice  of 
motion  for  the  appointment  of  commissioners  of  appraisal  returnable 
October  29,  1915.  It  is  alleged  that  a  copy  of  this  notice  was  not 
served  on  Catharine  Meighan  or  the  other  defendants  above  named. 
That,  however,  is  an  irregularity  of  which  the  petitioner  cannot  take 
advantage.  While  the  proceeding  was  pending  Catharine  Meighan 
appeared  herein  by  notice  of  appearance  of  an  attorney  dated  October 
2,  1918.  She  thereby  waived  any  defect  in  the  service,  a  voluntary 
appearance  being  equivalent  to  service  of  process  Code  Civ.  Proc.  §§ 
424,  3362;  Lewis  on  Emment  Domain,  §  580,  p.  1028. 

.  On  April  7,  1916,  the  attorney  for  Catharine  Meighan  and  other 
property  owners  specified  in  the  proceeding  and  the  attorney  for  the 
railway  company  entered  into  a  stipulation,  entitled  in  this  proceeding, 
whereby  the  defendants  and  owners  waived  the  giving  of  the  security 
provided  for  by  chapter  506  of  the  Laws  of  1910,  as  amended  by 
chapter  510  of  the  Laws  of  1913,  and  agreed  to  make  no  objection  to 
permitting  the  plaintiff  to  enter  immediately  upon  the  real  property 
to  be  taken  herein,  or  if  it  has  already  entered  to  continue  in  possession 
thereof  and  devote  the  said  property  temporarily  to  the  use  specified 
in  the  petition  as  if  such  security  had  been  given.  On  the  part  of  the 
railway  company  the  following  was  signed  by  its  attorney ; 

"The  plaintiff  accepts  all  terms  and  provisions  of  the  foregoing  waiver  of 
security  and  the  making  of  objections  as  to  such  entry  into  possession  and 
stipulates  in  consideration  of  the  foregoing  waiver  of  security  and  the 
making  of  no  objection  as  to  the  entry  and  possession,  to  conduct  the  within 
proceeding  to  a  condusion  against  said  respective  defendants  and  owners  and 
not  at  any  time  to  apply  JPor  a  dlscontinuanGe  tliereof,  ezc^t  <m  the  written 
consent  of  said  req;>ective  defendants  aad  owners." 
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[2]  Notwithstanding  this  stipulation,  and  while  the  same  was  in 
full  force  and  effect,  the  plaintiff  has  applied  to  the  court  and  an  order 
has  been  entered  allowiijg  it  to  discontinue  the  proceedings  as  far  as 
the  same  relates  to  this  parcel.  The  justice  at  Special  Term  wrote  no 
opinion  upon  granting  the  motion,  and  therefore  we  are  not  informed 
as  to  his  reasons  therefor.  The  appellant  claims  that  it  has  the  right 
to  discontinue  at  any  time  before  final  order  in  the  proceeding.  This 
would  undoubtedly  be  true,  if  it  did  not  appear  that,  upon  a  good  and 
valuable  consideration,  to  wit,  the  waiver  of  the  right  to  security  se- 
cured to  the  defendants  by  statute  the  refraining  from  making  ob- 
jections and  the  consent  to  its  entry  into  possession  and  enjoyment 
of  the  rights  sought  to  be  secured,  it  had  stipulated  not  to  apply  for 
a  discontinuance,  but  to  prosecute  the  proceeding  to  a  conclusion  as 
against  the  defendants,  of  which  this  defendant  Y^as  one  specifically 
named. 

[3]  Appellant  argues  that  they  were  properly  relieved  of  their  stip- 
ulation. The  plaintiff  did  not  apply  to  the  court  to  be  relieved  from 
the  stipulation.  In  fact,  no  mention  was  made  of  the  stipulation  in 
the  moving  papers,  nor  does  the  order  in  terms  refer  to  the  stipulation, 
nor  is  there  any  order  of  the  court  relieving  them  therefrom,  nor  has 
the  plaintiff  shown  any  reason  why  it  should  be  relieved.  By  reason  of 
this  stipulation  the  railway  company  has  entered  into  possession  of, 
and  still  enjoys,  the  rights  pending  the  proceeding  which  it  could  not 
otherwise  have  obtained  until  final  order.  There  has  been  no  change 
in  the  situation  in  law  or  in  fact  since  the  stipulation  was  made  with 
reference  to  the  ownership  of  this  property,  except  that  an  order  of 
this  court  in  the  case  of  Meighan  v.  Rohe,  166  App.  Div.  175,  151  N. 
Y.  Supp.  785,  which  was  presumed  to  be  right,  has  been  demonstrated 
to  be  right  by  the  affirmance  thereof  by  the  Court  of  Appeals.  216  N. 
Y.  677,  HON.  E.  165. 

The  decision  of  this  court  was  known  to  the  plaintiff  and  is  set 
forth  in  the  petition.  It  was  not  decided  in  the  case  of  Meighan  y. 
Robe  that  the  plaintiff  therein  was  not  the  owner  or  entitled  to  the 
possession  of  the  premises.  That  case  arose  under  the  so-called  Tor- 
rens  Law  (Laws  19l0,  c.  627)  for  a  registration  of  plaintiff's  title.  In 
such  a  case  it  was  provided  by  section  391  of  the  Real  Property  Law 
(Consol.  Laws,  c.  50)  as  it  then  existed : 

"No  judgment  of  registration  shall  be  made,  unless  the  court  is  satisded  that 
the  title  to  be  registered  accordingly  is  free  from  reasonable  doubt.    •    •    •  »» 

And  the  court  said  (166  App.  Div.  179,  151  N.  Y.  Supp,  788)  : 

"It  is  sufficient  for  the  purpose  of  this  appeal  that  the  plaintiff  has  not 
shown  upon  the  proofs  that  she  possesses  a  good  and  marketable  title — such 
an  one  as  tlie  court  would  compel  aa  unwilling  vendee  to  accept  Si  mis  v. 
McElroy,  160  N.  T.  156  [54  N.  E.  674,  73  Am.  St.  Rep.  673).  Having  failed  to 
show  this  she  is  not  entitled  to  a  judgment  ^nd  decree  of  registration." 

[4]  A  person  may  not  have  such  a  title  as  would  entitle  him  to  a 
decree  of  specific  performance  of  a  contract  for  the  sale  of  the  prem- 
ises, and  yet  be  entitled  to  damages  against  a  trespasser,  or  compen- 
sation for  the  taking  of  his  property  by  eminent  domain. 
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[8, 1]  If  other  parties  are  necessary  to  a  full  determination  of  the 
rights  of  the  parties,  the  court  has  power  to  bring  theto  in.  Section 
3382,  Code  Civ.  Proc,  Or,  if  it  shall  develop  that  there  are  unknown 
owners  the  money  could  be  paid  into  court.  Section  3278,  Code  Civ. 
Proc. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements^  and 
the  motion  denied,  with  $10  costs.    Order  filed.    All  concur. 


MANDBL  MFG.   CO.,  Inc^  v.   POPPENBERG. 

(Supreme  Court,  Sj^edal  Term,  Brie  Oonnty.    Marcb  18,  1919.) 

L  Costs  ^=>32(5) — Amouwt — Dismissal  of  Countebclaim. 

City  Court  Act,  §  48,  does  not  atuthori«e  the  Oity  Coart  of  Buffalo  to 
award  to  plaintiff  costs  upon  dismissal  of  defendant's  coonterclalm,  in 
addition  to  costs  tMiced  upon  the  amount  of  ptaintifl's  recovery. 
2.  Costs  ^=s>3 — ^Authokity  vob  Awaedino. 

In  actions  at  law,  co^ts  can  only  be  awarded  In  pursuance  of  the  ex- 
press proTlslons  of  some  statute. 

Appeal  from  City  Court  of  Buffalo. 

Action  by  the  Mandd  Manufacturing  Company,  Incorporated, 
against  Gustave  H.  Poppenberg,  in  which  defendant  interposed  a  coun- 
terclaim. Judgment  for  plaintiff,  and  defendant  appeals.  Judgment 
modified,  and,  as  modified,  afHrmed. 

Paul  Sheehan,  of  Buffalo,  for  appellant.  *  - 
Frederick  O.  Bissell,  of  Buffalo,  for  respondent 

SEARS,  J.  No  question  raised  upon  this  appeal  requires  comment, 
except  one  in  relation  to  costs.  The  £omp],aint  demanded  a  judgment 
for  $771.76  and  interest.  The  answer  contained  a  counterclaim  for 
$406.74  and  interest.  The  City  Court  rendered  judgment  in  favor  of 
the  plaintiff  for  the  amount  demanded  in  the  complaint,  and  dismissed 
the  defendant's  couhterclaim.  The  judgment  awarded  the  plaintiff, 
as  costs,  the  sum  of  $44,  provided  for  in  section  48  of  the  City  Court 
Act  (chapter  570,  Laws  1909),  based  upon  the  amount  of  plaintiff's 
recovery.  In  addition,  it  also  awarded  plaintiff  costs  upon  the  dis- 
missal of  defendant's  counterclaim,  according  to  an  amount  which  the 
defendant  would  have  been  entitled  to,  had  he  succeeded  on  his  coun- 
terclaim, amounting  to  the  sura  of  $36, 

[1,2]  It  is  well  established  that  in  actions  at  law — ^which  arc  the 
only  ones  within  the  jurisdiction  of  the  City  Court  of  Buffalo — costs 
can  only  be  awarded  in  pursuance  of  the  express  provisions  of  some 
statute.  There  is  no  flexibility  in  this  rule,  for  nothing  is  left  to  the 
court's  discretion.  Osbom  v.  Cardeza,  208  N.  Y.  131,  101  N.  E.  806; 
Moore  v.  Vulcanite  Portland  Cement  Co.,  160  App.  Div.  673,  146  N. 
Y,  Supp.  94;  Ficke  v.  Hessberg  (Sup.)  127  N.  Y.  Supp.  1008.  Un- 
less express  authority  can  be  found  in  the  City  Court  Act  for  the  costs 
awarded  plaintiff  upon  the  dismissal  of  the  counterclaim,  the  judg- 
ment must  be  modified  by  striking  them  out.    I  am  unable  to  find  any 

^=9p«r  other  eues  see  Hune  topic  ft  KBY'(rUMBBR  In  aU  Key-Numbered  Digests  ft  Indezec 
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authority  sustaining  the  Idwer  court's  decision  upon  this  point.  Sec- 
tion 48  of  the  City  Court  Act  regulates  and  defines  the  amount  of 
costs  which  the  court  must  award  to  the  successful  party,  and  provides 
that  "the  plaintiff,  if  he  be  the  prevailing  party,"  shall  be  awarded  as 
costs  a  sum  varying  according  to  the  amount  of  his  recovery.  In  every 
subdivision  of  this  section  the  plaintiff's  costs  are  based  solely  upon 
"the  damages  recovered." 

Where  the  defendant  is  the  prevailing  party,  or  the  action  is  dis- 
continued or  dismissed,  he  shall  be  entitled  to  die  same  costs  as  plain- 
tiff would  have  been  entitled  to,  had  he  recovered  the  amount  demand- 
ed in  the  complaint.  The  only  provision  for  costs,  where  a  counter- 
claim is  interposed,  is  contained  in  the  last  sentence  of  subdivision  S, 
as  follows : 

''If  the  defendant  shall  interpose  a  counterclaim  and  reoover  Judgment 
thereon,  he  shall  be  allowed  such  costs  as  plaintiff  would  have  been  entitleil 
to,  had  the  complaint  demanded  Jud^sment  for  the  anu>unt  recovered  by  de- 
fendant." 

This  provision  does  not  authorize  the  award  to  the  plaintiff  of  costs 
upon  the  dismissal  of  defendant's  counterclaim,  in  addition  to  the 
costs  based  upon  the  amount  of  plaintiff's  recovery.  Plaintiff's  right 
to  costs  depends  solely  upon  the  amount  of  judgment  recovered  in 
his  favor,  and  the  fact  that  the  defendant  was  unsuccessful  in  sustain- 
ing the  counterclaim  does  not  increase  the  plaintiff's  costs. 

The  judgment  should  be  reduced  in  the  sum  of  $36,  being  the  extra 
costs  awarded  plaintiff  on  the  dismissal  of  defendant's  counterclaim, 
and,  as  so  modified,  affirmed,  without  costs. 


(186  App.  Dlv.  703) 

CARROLL  V.  WATTERSON. 

(Supreme  Court,  Appellate  Division,  First  Department    March  7,  1919.) 

1.  Libel  and  Siandeb  ^s3»10(6) — Lktteb  to  E^fPX.OTE& 

Letter  written  by  defendant  to  plalntifTs  employer,  complaining  of 
part  taken  by  employer  and  a  representative  of  his  in  trying  to  defeat 
defendant's  efforts  to  collect  money,  and  stating  that  fact  that  employer 
kept  a  man  of  plaintiff's  type  In  his  employ  Is  an  acceptance  of  his  acts, 
etc.»  was  not  libelous  per  se. 

2.  Libel  and  Slandeb  ^=s>86(2) — ^Innuendo. 

Where  letter,  set  out  in  haec  verba,  was  not  libelous  per  se,  and  com- 
plaint contained  no  innuendo  attributing  to  the  words  any  libelous  mean- 
ing, there  Is  no  question  as  to  whether  the  words  would  be  susceptible  of 
sucdi  meaning. 

3.  Libel  and  Slandeb  ^=>89(1) — Damaoes— Pleading. 

In  action  for  alleged  libel  In  letter  written  by  defendant  to  plaintiff's 
employer,  general  damages  were  not  recoverable  for  discharge  of  plain- 
tiff by  his  employer,  as  the  result  may  have  been  beneficial  to  plaintitt, 
and,  If  not,  special  damages  should  have  been  alleged. 

Appeal  from  Bronx  County  Court. 

Action  by  Eugene  Carroll  against  Gabriel  W,  Watterson.  From 
an  order  overruling  a  demurrer  to  the  complaint  on  the  ground  of  in- 
sufEciency  of  the  facts  alleged,  defendant  appeals.    Reversed. 

^s»Fm*  other  cases  see  Bame  topic  k  KEY-NUMfi&R  in  all  Key-Numbered  PlsesU  A  lodexee 
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Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  MERRELL,  JJ. 

Weschler  &  Kohn,  of  New  York  City  (Jehial  M.  Roeder,  of  New 
York  City,  of  counsel),  for  appellant. 

Neier  &  Van  Derveer,  of  New  York  City  Qohn  T,  E.  Van  Der- 
veer,  of  counsel),  for  respondent. 

LAUGHLIN,  J.  The  action  is  for  an  alleged  libel  contained  in  a 
letter  which  defendant  wrote  paintiff's  employer.  It  is  alleged  that 
plaintiff  was  a  steam  fitter  by  trade,  and  that  the  letter  was  written 
of  and  concerning  him,  maliciously  and  with  intent  to  injure  him  in 
his  good  name  and  reputation  and  to  secure  his  discharge  from  his 
employment,  and  was  false.  The  letter  is  set  forth  in  hac  verba,  with- 
out any  innuendo.  Complaint  is  made  in  the  letter  of  the  part,  char- 
acterized as  "disgracef td/'  taken  by  the  addressee  of  the  letter  and 
of  a  representative  of  his  in  trying  to  defeat  the  efforts  of  the  defend- 
ant to  collect  money  of  the  Audubon  Building  Company,  and  the  writ- 
er states  that  he  knows  that  defendant  would  "try  to  put  the  blame  on, 
Mr.  Carroll,"  and  that  the  fact  that  he  kept  "a  man  of  this  type"  in 
his  employ  "is  an  acceptance  of  his  acts,"  and  that  Carroll  made 
•  charges  against  defendant  and  another  four  years  before,  and  had 
them  "before  the  executive  board  of  the  Enterprise  Association," 
where  the  charges  stand  and  can  be  found.  The  writer  then  deplored 
the  fact  that  the  employer  was  "so  weak"  that  he  could  not  dictate 
to  his  employe  "tmder  such  conditions  as  these,"  and  expressed  the 
hope  that  he  might  have  the  opportunity  in  the  near  future  to  repay 
the  addressee  tenfold,  and  closed  as  follows : 

"I  do  not  know  wbat  the  Master  Steam  Fitters  wUl  think  of  annexing  a 
member  of  your  type  to  fheir  association,  wh^i  the  report  Is  made  to  them." 

The  plaintiff  then  alleges  that  by  reason  of  the  premises  he  has  been 
damaged  and  injured  in  his  reputation  and  standing,  and  held  up  to 
public  scorn  and  disgrace,  and  was  discharged  from  his  employment, 
and  has  suffered  and  will  continue  to  suffer  great  mental  pain  and 
ai^uish,  and  has  sixstained  damages  in  the  sum  of  $2,000. 

[1,  2]  It  is  quite  plain,  we  think,  that  the  letter  is  not  libelous  per 
se.  It  neither  charges  the  plaintiff  with  a  crime,  nor  does  it  set  forth 
facts  charging  him  with  any  dishonorabde  conduct,  or  hold  him  up  to 
public  scorn,  ridicule,  or  contempt ;  and  there  is  no  innuendo  attrib- 
uting to  the  words  any  libelous  meaning,  so  that  no  question  is  pre- 
sented as  to  whether  or  not  they  would  be  susceptible  of  such  a  mean* 
ing.  Morrison  v.  Smith,  177  N.  Y.  366,  69  N.  E.  725 ;  Wuest  v. 
Brooklyn  Citizen,  102  App.  Div.  480,  92  N.  Y.  Supp.  852;  Russell 
v.  Barron,  111  App.  Div.  382,  97  N.  Y.  Supp.  1061 ;  Irving  v,  Irving, 
121  App.  Div.  258,  105  N.  Y.  Supp.  609;  Outcault  v.  N.  Y.  Herald 
Co.,  117  App.  Div.  534,  102  N.  Y.  Supp.  685;  Hart  v.  Woodbury 
Dermatological  Institute,  113  App.  EHv.  281,  98  N.  Y.  Supp.  1000; 
and  Nunn^  v.  Press  Publishing  Co.,  110  App.  Div.  10, 96  N.  Y.  Supp. 
1042. 
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[3]  General  damages  only  are  alleged,  and  they  are  riot  recover- 
able for  the  discharge  of  the  plaintiff  by  his  employer.  That  may  have 
resulted  beneficially  to  him,  and,  if  not,  the  special  damages  should 
have  been  alleged.  Jockin  v.  Brassier,  114  App.  Div.  177,  99  N.  Y. 
Supp.  586;  Town  Topics  Publishing  Co,  v.  Collier,  114  App.  Div. 
191,  99  N.  Y.  Supp.  575. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  plaintiff's  motion  for  a  judgment  on  the  plead- 
ings denied,  with  $10  costs.    Order  filed.    All  concur. 


(180  App.  Dir.  847) 

ORAVER  ▼.  GRAVER. 

(Supreme  Court,  AppeUate  Dlyision,  Third  Department.    March  14,  1919.) 

Husband  and  Wifb  ^=3>279(1) — Sepabation   Aobeemxnt — SEUP-SuppoETiwa 
Daughter. 

Where,  In  separation  agreement,  giving  plaintiff  wife  care  and  custody 
of  a  daughter,  plaintiff  stipulated  that  defendant  husband  should  pay 
$40  a  month  until  the  daughter  became  16  years  old  and  self-supporting, 
when  he  should  pay  one-half  as  much,  held  that,  after  dau^ter  be- 
came 16  years  of  age  and  was  earning  $85  a  month,  the  wife  was  not 
entitled  to  the  full  allowance  of  $40. 

Appeal  from  Special  Term,  Ulster  County. 

Suit  for  separation  by  Minnie  M.  Graver  against  George  W.  Graver. 
From  an  order  (172  N.  Y.  Supp.  461)  directing  the  payment  of  ali- 
mony and  counsel  fees,  defendant  appeals.    Reversed. 

Appeal  dismissed  123  N.  E. . 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOI>- 
WARD,  GOGHRANE,  and  HENRY  T.  KEIJLOGG,  JJ. 

Ghester  G.  Wager,  of  Troy,  for  appellant. 

Mills  &  Mills,  of  Albany  (Borden  H.  Mills,  of  Albany,  of  coun- 
sel), for  respondent. 

LYON,  J.  The  relief  demanded  in  this  action  is  for  a  separation, 
and  that  the  plaintiff  be  awarded  the  custody  of  the  minor  child,  and 
for  a  reasonable  provision  for  her  support,  and  for  the  support,  main- 
tenance, and  education  of  the  child.  The  action  was  commenced 
October  22,  1918.  The  court  at  Special  Term  granted  an  order  al- 
lowing plaintiff  counsel  fees  of  $75,  and  alimony  at  the  rate  of  $20, 
payable  semimonthly  from  October  15,  1918,  pending  the  determina- 
tion of  the  action.    From  such  order  this  appeal  has  been  taken. 

The  complaint  alleges  that  on  December  21,  1917,  the  plaintiff  and 
the  defendant  entered  into  an  agreement  of  separation,  which  pro- 
vided that  the  parties  should  live  separate  and  apart,  and  that  the  plain- 
tiff should  have  the  custody,  and  should  maintain,  care  for,  educate, 
and  support  their  daughter.  The  agreement  also  provided  that  the 
husband  should  pay  the  wife  $20  twice  in  each  month,  and  that  the 
plaintiff  should  be  entitled  to  receive  the  earnings  of  the  child  so  long 
as  she  might  be  employed  during  her  minority,  except  that  after  the 

^s»For  other  cases  see  same  topic  ft  KET-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


Sup.  Ct)  OBAVEB  T.  GBAYflSR  27 

child  became  16  years  of  age,  and  became  self-supporting,  or  ceased 
to  live  with  plaintiff,  the  payments  to  be  made  by  the  defendant  to 
the  plaintiflF  should  be  only  $10  twice  in  each  and  every  month.  The 
agreement  also  provided .  that  neither  party  should  sue  the  other 
for  a  separation  on  any  ground  now  or  heretofore  existing,  but  that 
at  the  option  of  either  party  the  agreement  might  be  abrogated  upon 
the  commission  of  adultery  by  the  other  party,  and  the  wife  cove- 
nanted that  $20  every  two  weeks  should  be  sufficient  and  reasonable 
for  her  to  accept  and  receive  for  her  support  and  maintenance  and  the 
support  and  maintenance  of  the  child. 

The  complaint  also  alleges  that  since  about  the  1st  of  October  the  de- 
fendant has  failed  to  pay  the  plaintiff  the  sum  of  $20  per  month  for  the 
support  of  said  child,  and  that  the  plaintiff  has  elected  to  consider 
the  agreement  canceled  and  abrogated  by  reason  of  defendant's  breach 
thereof,  and  duly  notified  the  defendant  of  such  election;  that  the 
child  of  the  parties  became  16  years  of  age  on  August  11,  1918,  and 
is  not  self-supporting,  but  is  employed  by  the  New  York  Telephone 
Company  at  $8.50  per  week,  all  of  which  sum  is  turned  over  to  the 
plaintiff  and  wholly  used  in  the  care,  support,  and  maintenance  of  said 
child. 

Upon  the  argument  of  the  motion  it  appeared  that  the  child  left 
school  in  January,  1918,  and  since  May,  1918,  has  been  working  for. 
the  New  York  Telephone  Company,  first  at  $6  per  week,  and  now  at 
$8.50  per  week,  turning  all  the  proceeds  over  to  her  mother,  and  that 
in  October,  1918,  the  defendant,  having  discovered  that  the. child  was 
at  work  and  self-supporting,  has  refused  to  pay  the  mother  beyond 
the  sum  of  $10  twice  monthly.  It  further  appeared  that  the  plaintiff 
and  child  live  with  the  plaintiff's  father  over  the  grocery  and  meat 
market,  and  that  the  plaintiff  assists  the  father  therein,  receiving  no 
wages,  but  that  the  father  furnishes  the  plaintiff  and  child  their  board 
and  lodging. 

We  do  not  think  the  order  appealed  from  should  have  been  granted. 
The  defendant  was  anxious  that  his  child  should  remain  in  school, 
and  for  this  purpose  agreed  to  pay  $20  per  month  for  her  support. 
The  month  following  the  making  of  the  agreement  she  left  school. 
The  child  now  earns  $35  a  month,  as  against  $20  to  be  paid  by  the 
father.  The  mother  seems  to  have  made  the  agreement  knowingly. 
The  only  breach  she  alleges  is  the  failure  of  the  father  to  make  the 
payment  of  $20  per  monSi.  The  language  of  the  agreement  is  plain. 
The  wife  does  not  claim  that  she  was  in  any  way  deceived  by  it,  or 
that  any  fraud  or  undue  influence  was  exercised  to  induce  her  to 
sign  it.  She  apparently  earns  more  wages  than  the  board  of  the  wife 
and  child.  There  is  no  claim  that  she  is  not  in  good  health.  She  does 
not  want  a  separation  agreement,  as  she  already  has  one.  What  she 
wants  is  apparently  more  money,  as  her  only  complaint  is  that  she 
does  not  receive  money  enough  under  the  present  agreement.  She 
gets  more  than  she  bargained  for,  and  so  far  as  the  child  is  concerned 
all  that  is  netded  for  a  person  in  her  station.  Furtl^ermore,  the  hus- 
band alleges  that  by  reason  of  an  accident  he  was  badly  injured,  ne- 
cessitating constant  medical  treatment.     The  letters  of  October  25 
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and  October  26,  1917,  were  written  prior.to  the  making  of  the  agree- 
ment of  separation. 

The  order  should  be  reversed. 

Order  reversed,  without  costs,  and  motion  denied,  without  costs. 
All  concur* 


(106  Misa  Bep.  649) 

PUBLIC  SERVICE  COMMISSION,  FIRST  DIST.,  v.  BROOKLYN 
BOROUGH  GAS  CO. 

/Supreme  Court,  Special  Term  for  Motions,  Kings  ODmit;^*    March  6,  1919.) 

1.  Gas  ®»14(1) — ^Proceedings  to  Fix  Rates — Vacation  of  Void  Judgments 

— Who  Bntitied  to  Apply  for. 

Although  city  of  New  York  was  not  a  party  to  a  proceeding  by  Public 
Service  CommissiOQ,  First  District,  against  Brooklyn  Borough  Gas  Com- 
pany to  fix  gas  rates,  dty  could  Intervene  and  have  vacated  an  order 
which  court  was  without  power  to  make,  although  entered  with  consent  of 
all  parties  legally  interested. 

2.  Coubts  «=»99(1) — ^Law  of  the  Case. 

A  judgment  should  not  be  vacated  or  nullified  by  a  different  justice 
sitting  in  same  branch  of  court,  even  if  sudi  judgment  was  one  vacating 
or  nullifying  action  of  still  another  justice  sitting  in  same  branch  of  court. 

3.  Gab  ^=9l4(l) — £^ino  of  Ratbs. 

If  Laws  1906,  c.  125,  fixing  gas  rates  at  |1,  is  still  in  force,  order  of 
Public  Service  Commission  and  a  judgment  of  court  fixing  rate  at  $1.10 
is  void,  although  made  and  entei^  upon  consent  of  all  parties  legally 
interested. 

Proceeding  by  the  Public  Service  Commission  for  the  First  Dis- 
trict to  enjoin  the  Brooklyn  Borough  Gas  Company  from  charging 
certain  rates  for  gas.  There  was  an  order  amending  a  judgment  en- 
joining the  defendant  from  charging  more  than  95  cents  for  its  prod- 
uct, allowing  a  charge  of  $1.10.  Application  by  the  City  of  New 
York  for  leave  to  intervene  and  to  have  the  order  vacated.  Order 
vacated. 

See,  also,  104  Misc.  Rep.  315,  171  N.  Y.  Supp.  937. 

Judson  Hyatt,  Asst.  Corp.  Counsel,  of  New  York  City,  for  the 
motion. 

Bassett,  Thompson  &  Gilpatric,  of  New  York  City,  opposed. 

CROPSEY,  J.  The  judgment  herein  enjoins  the  defendant  from 
charging  more  tiian  95  cents  for  its  product.  But  it  contains  the  pro- 
vision tihat  the  injunction  may  be  modified,  where  it  appears  that  a 
greater  charge  "has  in  any  manner  prescribed  by  law  become  a  lawful 
and  reasonable  maximum  charge."  Later  the  Public  Service  Commis- 
sion made  an  order  that  the  defendant  might  charge  $1.10.  Upon  this 
order  and  the  consent  of  all  the  parties  to  this  proceeding,  an  order 
was  made  amending  the  judgment  by  allowing  a  charge  of  $1.10. 
Now  the  city  applies  for  leave  to  intervene  and  to  have  that  order 
vacated.  The  city  is  not  a  party  to  this  proceeding.  There  was  no 
requirement  or  need  that  it  should  be.  The  order  was  entered  reg- 
ularly upon  the  consent  of  all  parties  legally  interested. 

^ssFor  other  caaes  8e«  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Dlgeirts  ft  Indexed 
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[1]  But  it  is  contended  the  court  was  without  power  to  make  the 
order;  and,  if  this  be  so,  it  should  be  vacated.  The  claim  rests  upop 
the  effect  of  chapter  604  of  Laws  of  1916,  fixing  80  cents  as  the  maxi- 
mum charge  for  the  gas  in  question.  This  amended  chapter  125  of 
Laws  of  1906,  by  which  that  price  had  been  limited  to  $1.  The  Pub- 
lic Service  Commission,  acting  under  section  72  of  the  Public  Service 
Commission  Law  (Consol.  Laws,  c.  48),  had  in  1913  made  an  order  fix" 
ing  the  price  at  95  cents.  In  a  proceeding  brought  by  this  defendant, 
Mr.  Justice,  Hughes,  as  referee,  decided  that  the  80-cent  rate  was  con- 
fiscatory, and  so  the  1916  act  was  not  enforceable  now.  He  held, 
though,  it  might  become  enforceable  later,  if  and  when  the  rate  should 
no  longer  be  confiscatory.  He  held,  also,  that  the  1906  act  had  been 
repealed  by  the  1916  act,  and  that  the*  order  or  regulation  of  the  Pub- 
lic Service  Commission  had  been  superseded  by  it 

Upon  these  findings  the  conclusion  would  seem  to  follow  that,  so 
long  as  the  80-cent  rate  remained  unenforceable,  there  was  no  limit, 
save  what  was  reasonable,  to  the  charge  the  defendant  could  make; 
and  the  Public  Service  Commission  could  not  fix  a  higher  rate  than 
the  maximum  prescribed  by  statute,  even  though  that  1^  confiscatory. 
People  ex  rel.  Municipal  Gas  Co.  v.  Public  Service  Commission,  224 
N.  Y.  156,  120  N.  E.  132. 

[I]  But  in  this  proceeding  the  court  refused  to  follow  Mr.  Justice 
Hughes'  opinion,  and  rendefed  the  judgment  mentioned,  though  the 
judgment  upon  Mr.  Justice  Hughes'  report  had  been  entered  prior 
thereto.  In  this  proceeding  it  has  been  held  that  the  1916  act  did 
not  repeal  the  lSjp6  act,  or  supersede  the  Public  Service  Commission's 
regulation.  It  seems  to  me  this  is  incorrect,  and  that  the  opinion  of 
Mr.  Justice  Hughes  is  the  sound  one.  I  am  of  the  opinion  that  the 
act  of  1906  was  repealed,  and  so  is  not  in  force,  and  that  the  public 
service  regulation  has  been  superseded  and  annulled.  Brooklyn  Bor- 
ough Gas  Co.  V.  Public  Service  Commission,  State  Dept.  Rep.  Ad- 
vance Sheets  97,  p.  9;  also  Municipal  Gas  Co.  v.  Public  Service  Com- 
mission, 225  N.  Y.  89,  121  N.  E.  772.  Being  of  this  opinion,  I  would 
pot  have  rendered  the  judgment  that  was  made  herein.  But  it  is  the 
judgment  of  the  court,  unless  reversed,  and  orderly  procedure  requires 
that  it  should  not  be  vacated  or  nullified  by  the  action  of  another 
justice  sitting  in  the  same  branch  of  the  court.  But  it  is  urged  that 
is  just  what  was  done  by  the  rendering  of  the  judgment  in  ques- 
tion, for  at  that  time  the  judgment  upon  Mr.  Justice  Hughes'  report 
as  referee  had  been  entered,  determining  the  questions  here  involved 
adversely  to  the  terms  of  this  judgment.  If  that  be  so,  it  is  no  reason, 
even  if  it  be  an  excuse,  for  again  unsettling  the  determination.  Even 
if  the  judgment  is  erroneous,  it  should  stand  till  the  appellate  court  has 
reversed  it. 

[3]  When  the  order  on  consent  was  presented,  the  question  of  the 
validity  of  the  amended  judgment  was  not  called  to  the  court's  at- 
tention, and  so  was  not  passed  upon.  If  the  1906  act  fixing  the  price 
at  $1  b  still  in  force,  the  order  of  the  commission  fixing  it  at  $1.10 
is  void ;  and,  as  that  is  the  law  of  this  case,  it  follows  that  the  order 
amending  the  judgment  must  be  vacated. 
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(186  App.  Dlv.  738) 

PBTBY  et  al.  v.  PBTRY  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    March  7,  1919.) 

1.  Wiua  ^s»581(2)— Peb  Capita— "Ibsub." 

Under  will  devising  residuary  estate  to  executors,  in  trust  to  pay  In- 
come to  wife  for  life,  and  upon  her  death  an  undivided  one-half  part  oif 
trust  estate  unto  "the  issue  of  my  deceased  brother,"  absolutely,  the  re- 
mainder went  to  the  children  and  grandchildren  of  deceased  brother,  who 
survived  the  life  beneficiary,  per  capita;  a  contrary  intention  not  ap- 
pearing. 

[Ed.  Note. — ^FOr  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Issue.] 

2.  Wills  ^=»506(2)-*<;onstbuotion — Shares  of  Legatke& 

A  construction  which  will  make  a  distribution  as  nearly  conform  to  the 
general  rule  of  the  inheritance  law  as  the  language  will  permit  is  just, 
and  likely  to  conform  to  intention  of  testator. 

3.  CouBTB  «=»91(1) — ^Decision  of  Court  of  Appeals — roixowiNG  by  Lower 

Courts. 

The  Supreme  Court  is,  until  the  Court  of  Appeals  abandons  a  rule 
clearly  enunciated,  compelled  to  follow  it. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  John  Joseph  Petry  and  another,  as  surviving  executors, 
etc.,  against  Cathryn  Petry,  Isabelle  E.  Mannion,  Arthur  Petry,  Eliz- 
abeth Wolf,  and  others.  From  a  judgment  construing  a  clause  in  a 
will,  and  from  an  order  denying  a  motion  for  new  trial,  for  the  pur- 
pose of  offering  additional  evidence,  the  named  defendants  appeal. 
Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

Piatt  &  Field,  of  New  York  City  (George  W.  Field,  of  New  York 
City,  of  counsel),  for  appellants. 

Robert  D.  Geswein,  of  New  York  City,  for  respondent  executors. 

Benjamin  F.  Kraft,  of  New  York  City,  for  respondent  Ray  Langan. 

John  A.  Hardiman,  of  New  York  City,  for  certain  other  respond- 
ents. 

PAGE,  J.  The  provisions  of  the  will  of  which  a  construction  i9 
sought  are  the  following:  The  testator  devised  and  bequeathed  two- 
thirds  of  his  residuary  estate  to  his  executors,  in  trust  to  pay  to  his 
wife  all  the  net  income  thereof  during  her  life,  and  upon  her  death 
to  be  divided  as  follows : 

"1.  A  one  undivided  one-half  part  of  the  portion  of  my  estate  so  held  in 
trust,  I  give,  devise  and  bequeath  unto  my  brother  John  Joseph  Petry,  pro- 
'  vided  he  survive  my  wife ;  *  *  ♦  and  in  the  event  of  the  death  of  said 
John  Joseph  Petry  prior  to  the  decease  of  my  wife,  then  I  give,  devise  and 
bequeath  said  undivided  one-half  of  portion  of  my  estate  so  held  in  trust  unto 
the  issue  of  my  brother  John  Joseph  Petry,  absolutely,  and  forever. 

"2.  A  one  undivided  one-half  part  of  said  portion  of  my  estate  so  held  in 
trust,  I  give,  devise  and  bequeath  unto  the  issue  of  my  deceased  brother  John 
Petry  absolutely  and  forever." 

<0=s>For  other  cases  see  same  topic  A  KlfiT-NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 
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John  Joseph  !l?etry  survived  the  life  beneficiary,  and  he  therefore 
took  one-half  of  the  trust  estate.  Eight  children  and  nine  grandchil- 
dren of  John  Petry  were  living  at  the  time  of  the  testator's  death,  and 
one  grandchild  was  bom  after  the  death  of  the  testator,  but  before 
the  death  of  the  life  beneficiary.  The  two  constructions  which  are 
respectively  urged  upon  the  court  are:  First,  that  by  the  use  of  the 
word  "issue"  the  testator  intended  to  give  that  portion  of  the  remain- 
der to  the  children  of  his  deceased  brother  John,  whereby  each  would 
receive  one-eighth  thereof ;  second,  that  by  the  use  of  the  word  "is- 
sue" the  testator  intended  to  give  that  portion  of  the  remainder  to  the 
children  and  grandchildren  per  capita,  whereby  each  would  receive 
one-eighteenth  thereof. 

[1]  The  learned  justice  at  Special  Term  decided  in  accordance 
with  the  latter  rule,  and  his  decision  is  supported  by  many  authorities 
in  this  state.  After  citing  many  English  cases,  Judge  Andrews,  writ- 
ing for  a  unanimous  court,  said : 

"It  Is  settled  that,  under  a  g:lft  to  *isstie,*  where  the  word  is  used  without 
any  terms  In  the  context  to  qualify  its  meaning;  the  children  of  the  ancestor 
and  the  issue  of  such  clilldren,  alUiongh  the  parent  Is  Uving,  as  well  as  the 
Issue  of  deceased  children,  take  In  equal  shares  per  capita,  and  not  per  stirpes, 
as  primary  objects  of  the  disposition,"  Soper  v.  Brown,  136  N.  Y.  244,  260, 
32  N.  E.  768,  770  (32  Am.  St  Rep.  731). 

This  was  in  terms  reaffirmed  in  the  case  of  Schmidt  v.  Jewett,  19^5 
N.  Y.  486, 491,  88  N.  E.  1110,  133  Am.  St.  Rep.  815.  And  it  is  pointed 
out  that,  where  any  other  construction  has  been  given  to  the  word 
"issue,"  and  it  has  been  held  to  mean  "children"  or  given  a  stirpital 
signification,  there  has  been  something  in  the  context  of  the  will  that 
showed  the  latter  meaning  was  necessary  to  carry  into  effect  the  inten- 
tion of  the  testator. 

In  a  very  recent  case  on  this  subject.  Judge  Cardozo,  writing  for 
the  Court  of  Appeals,  said,  in  the  Matter  of  Farmers'  Loan  &  Trust 
Co.,  213  N.  Y.  168, 173,  107  N.  E.  340,  342: 

"The  presumption  in  this  state  favors  a  per  capita  distribution.  *  Schmidt  v. 
Jewett.  supra ;  Bisson  v.  West  Shore  R.  R.  Co.,  143  N.  T.  125  [38  N.  E.  104>. 
But  the  presumption  yields  to  'a  very  fa^nt  glimpse  of  a  different  intention.' 
Ferrer  v.  Pyne,  81  N.  T.  281,  284;  Vincent  v.  Newhouse,  83  N.  Y.  605,  513; 
Bisson  T.  West  Shore,  supnu" 

In  my  opinion  there  is  nothing  in  the  context  of  this  will  upon  which 
we  can  predicate  an  intention  to  give  to  the  word  "issue"  any  other 
meaning  than  that  it  is  said  to  have  fixed  upon  it  by  the  decisions  of 
the  courts.  In  disposing  of  the  other  half  of  this  particular  trust  es- 
tate, the  testator  provided  that  upon  the  death  of  the  life  beneficiary 
it  should  go  to  his  brother,  John  Joseph,  if  he  should  survive  such 
beneficiary ;  but,  if  he  should  predecease  her,  then  it  was  devised  and 
bequeathed  unto  "the  issue  of  my  brother  John  Joseph  absolutely  and 
forever,"  usinr  the  identical  language  that  he  used  in  the  devise  and 
bequest  to  the  issue  of  his  deceased  brother  John. 

In  a  prior  clause  of  the  will  the  testator  established  another  trust  in 
one-third  of  his  residuary  estate,  making  his  wife  the  life  benefici- 
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ary,  and  after  her  death  making  his  brother  Frank  A.  Petry  the  life 
beneficiary  of  the  trust,  and  on  his  death  the  will  provides  that — 

"The  said  trust  Is  to  cease  and  terminate,  and  the  said  portion  at  mj  estate 
so  held  In  tnis^  I  glye,  devise  and  bequeath  to  Francis  J.  W.  Petry,  David 
Petry  and  Mary  Elizabeth  W.  Petry,  the  diUdren  of  my  brother  Frank  A. 
Petry,  to  them  absolutely  and  forever." 

Therefore  it  would  appear  that,  when  the  testator  intended  the  re- 
mainder to  go  to  the  children  of  a  brother,  he  said  so  in  terms.  We 
therefore  can  discover  nothing  in  the  context  of  the  will  which  would 
show  any  special  meaning  was  to  be  given  to  the  word  "issue,"  as 
used  in  the  clause  under  consideration,  other  than  that  the  cases  above 
cited  say  the  law  implies.  This  would  lead  to  an  affirmance  of  the 
judgment.  In  my  opinion  such  a  construction  does  violence  to  the  in- 
tention of  the  testator.  In  the  one-third  portion  of  the  residuary  that 
was  given  to  the  family  of  his  brother  Frank,  the  children  took  a 
vested  remainder.  Their  children,  if  the  parent  was  living,  would 
take  nothing  under  this  will;  and,  if  the  parent  was  dead  at  the 
time  of  Frank's  decease,  the  children  of  the  deceased  parent  would  tak^ 
the  share  that  would  have  gone  to  their  parent,  there  being  no  words 
of  survivorship.  Also  the  one-third  portion  of  the  residuary  given  to 
his  brother  John  Joseph  passed  to  him,  and  his  children  took  no  in- 
terest, except  through  him,  in  case  he  died  intestate,  and  then,  if  he 
left  him  surviving  living  children  and  grandchildren  of  deceased  chil- 
d?en,  the  distribution  would  be  per  stirpes,  and  not  per  capita.  Deced- 
ent Estate  Law  (Consol.  Laws,  c.  13)  §  83,  and  section  58,  subd.  1. 

No  reason  appears  nor  is  suggested  why  he  should  have  intended 
that  the  children  of  his  deceased  brother  John  should  have  their 
shares  determined  by  the  quotient  obtained  by  the  number  of  all  the 
children  and  grandchildren  being  used  as  the  divisor.  By  this  con- 
struction Henrietta  Langan  and  her  five  children  receive  one-third  of 
this  portion  of  the  estate;  John  A.  Petry  and  his  two  children  re- 
ceive one-sixth;  Lillian  Davidson  and  her  two  children  receive  one- 
sixth;  Caroline  Geiss  and  her  child  one-ninth;  while"  Catherine 
Petry,  Elizabeth  Wolf,  Arthur  Petry,  and  Isabelle  Manpion  each  re- 
ceive one-eighteenth. 

It  is  generally  admitted  by  judges  who  have  felt  compelled  to  en- 
force this  rule  of  construction  that  by  so  doing  they  have  done  vio- 
lence to  the  real  intention  of  the  testator.  Lord  Loughborough,  in 
Freeman  v.  Parsley,  3  Ves.  421,  422  (1797),  said: 

"In  the  common  use  of  language,  as  well  as  the  application  of  the  word 
'issue'  in  wills  and  settlemaits,  it  means  aU  Indefinitely.  I  very  strongly 
suspect  that  in  ai^lying  that  to  this  will  I  am  not  acting  according  to  in- 
tention ;  but  I  do  not  know  what  enables  me  to  control  it.  If  a  medium  could 
be  found  betwe«i  a  total  exclusion  of  the  grandchildren  and  the  admission 
of  them  to  share  with  the  parents,  the  nearest  objects  of  the  testator,  that 
would  be  nearer  the  intention." 

Lord  Thurlow,  in  Knight  v.  Ellis,  2  Bro.  Ch.  Cas.  570,  578  (1789), 
said : 

"It  must  have  occurred  to  the  judges  who  have  decided  those  cases  that, 
under  the  idea  of  making  a  rule  of  decision  as  to  leasehold  estates  analogous 


Digitized  by 


Google 


Sup.  Ct.)  PBTBT  V*  FCTBT  33 

to  those  which  ai«  art>lied  to  estates  of  Inheritance,  the  Intention  of  the  tes- 
tator must  be  mnch  oftener  disappointed  than  carried  into  effect,  and  then 
there  is  no  wonder  that  the  coort  should  try  to  get  out  of  the  technical  mle-t>y 
any  means  it  can.*' 

Without  multiplying  citations  from  the  English  cases,  we  will  re- 
fer to  the  latest  case,  which  demonstrates  that  lapse  of  time  and  re- 
peated declarations  of  the  rule  have  not  reconciled  the  courts  of  that 
country  to  the  rule.  In  Re  Hickey  [L.  J.  1917]  86  Ch.  Div.  385,  388, 
the  court  said: 

"It  has  been  said,  and  I  think  truly,  that  the  word  'descendants'  is  less 
easy  to  control  than  the  meaning  of  the  word  Issue/  Laymen  (in  this  re- 
spect more  accurate,  I  think,  in  their  use  of  language  than  lawyers)  mean 
by  the  word  Hssue'  children ;  but  lawyers  give  it  a  technical  and  wider  mean- 
ing, and  include  in  it  descendants  of  aU  degrees.  It  is  not  difficult  to  suppose 
that  in  using  the  word  issue'  a  testator  may  have  intended  the  natural,  and 
not  the  technical,  meaning  of  the  word.*' 

In  Soper  v,  Bxown,  supra.  Judge  Andrews,  after  enunciating  the 
rule  above  quoted,  said : 

"It  might  well  be  doubted  whether  a  testator  actually  contemplated  that  the 
children  of  a  living  parent  would  take  an  equal  interest  with  the  parent  un- 
der the  word  'issue,'  or  that  the  issue  of  a  deceased  child  should  not  take 
by  representation  the  share  of  its  parent." 

In  Matter  of  Fanners'  Loan  &  Trust  Co.,  supra,  the  court  said, 
citing  authorities : 
•*The  presumption  yields  to  'a  very  faint  glimpse  of  a  different  intention.' " 

And  again  (at  page  175  of  213  N.  Y.,  at  page  342  of  107  N.  E.) : 

"A«  rule  which  yields  so  readily  as  the  one  that  preaumes  a  per  capita  di- 
vision must  give  way  where  adherence  to  it  involves  a  discrimination  so  un- 
reasonable." 

In  Matter  of  Union  Trust  Co.,  170  App.  Div.  176,  156  N.  Y.  Supp. 
32  (order  modified  219  N.  Y.  537,  114  N.  E.  1048,  to  extend  to  all  of 
the  class  with  the  appellant,  and,  as  modified,  affirmed  220  N.  Y. 
657,  116  N.  E.  1080),  this  court,  in  modifying  a  decree  of  the  Surro- 
gate's Court,  which  had  applied  the  rule  that  a  distribution  was  to  be 
made  per  capita  among  the  children  and  grandchildren  of  the  deceased, 
in  an  opinion  by  Presiding  Justice  Ingraham,  said : 

"As  before  stated,  the  controlling  intention  all  through  th«s  will  is  equality. 
And  this  equality  is  not  taking  all  the  descendants  of  the  daughter  as  a 
class,  no  matter  what  their  degree  of  relationship  should  be  to  the  testator,  but 
equality  among  the  children  of  his  daughter,  leaving  their  descendants  to 
take  the  share  of  the  parent  dying  before  the  death  of  the  life  beneficiary. 
It  certainly  would  not  be  equaUty  to  give  seven  shares  to  one  granddaughter 
having  six  children,  and  one  share  to  a  granddaughter  having  no  children,  antl 
such  a  construction  would  seem  to  defeat  what  is  to  me  the  controlling  in- 
tention as  expressed  in  this  will.  It  may  be  that  in  this  construction  of  the 
will  an  intention  to  confine  this  distribution  per  stirpes  rather  than  per 
capita  has  gone  beyond  any  reported  case,  but  after  examination  of  a  great 
many  wills  I  am  clearly  of  the  opinion  that  to  give  to  the  word  'issue'  a  con- 
struction that  would  include  all  descendants,  whether  their  parents  were 
living  or  not,  has  resulted  in  a  distribution  of  estates  which  has  really  been 
contrary  to  the  testator's  intention,  and  which  has  really  worked  great  in- 
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Justice  among  a  testator's  descendants;  and  so  I  thinft.  In  construing  sncb 
a  will,  that  equality  means,  not  equality  of  all  descendants,  but  equality  in 
the-  branches  into  which  the  person's  family  are  naturally  divided." 

Because  of  the  feeling  that  the  rule  that  "issue"  means  all  descend- 
ants, and  that,  where  used  in  a  gift  by  will  or  deed,  they  all  take  per 
capita,  grandchildren  taking  equally  with  their  living  parents,  does 
not  effectuate  the  intention  of  the  testator,  the  courts  of  this  state 
have  seized  upon  very  slight  indicia  of  a  stirpital  meaning  and  held 
the  rule  did  not  apply,  giving  effect  to  a  very  faint  glimpse  of  such  in- 
tention. Ferrer  v.  Pyne,  81  N,  Y.  281,  284;  Vincent  v.  Newhouse, 
83  N.  Y.  505,  513;  Palmer  v.  Horn,  84  N.  Y.  516,  519;  Drake  v. 
Drake,  134  N.  Y.  220,  32  N.  E.  114,  17  L.  R.  A.  664;  Chwatal  v. 
Schreiner,  148  N.  Y.  683,  43  N.  E.  166;  N.  Y.  Life  &  Trust  Co.  v. 
Viele,  161  N.  Y.  11-19,  55  N.  E.  311,  76  Am.  St.  Rep.  238;  Matter 
of  Farmers'  Loan  &  Trust  Co.,  supra;  Matter  of  Union  Trust  Co., 
supra.  In  fact,  the  exceptions  to  the  rule  seem  to  have  a  more  general 
application  than  the  rule.  Feeling  that  such  a  result  argued  a  falla- 
cious rule,  I  have  carefully  read  many  English  cases,  to  discover  thei 
origin  and  reason  for  the  rule  as  declared  by  their  courts.  While  I 
have  not  found  these  reasons  distinctly  set  forth  in  any  opinion,  I  am 
of  opinion  that  those  reasons  may  be  found  to  proceed  from  two 
sources,  and  when  I  have  applied  these  tests  to  the  various  cases  they 
seem  to  afford  a  substantial  basis  for  the  decision. 

First.  The  word  "issue,"  when  used  in  a  conveyance  or  devise  of 
real  estate,  was  synonymous  with  "heirs  of  the  body,"  and  created  an 
estate  in  tail.  In  order  to  render  the  entail  effective,  it  was  necessary 
that  it  should  comprehend  all  the  descendants  in  the  line  to  the  remot- 
est degree.  The  estate,  however,  did  not  devolve  on  all  simultaneous- 
ly, but  successively.  While  it  was  held  that  "issue"  prima  facie  was 
equivalent  to  "heirs  of  the  body,"  it  was  more  easily  restricted  by  the 
context,  and  the  use  of  words  of  distribution,  as,  for  instance,  the 
adding  of  the  words  "share  and  share  alike,"  would  show  an  intention 
not  to  entail  the  estate,  as  a  distribution  would  destroy  the  entail. 
Therefore  the  rule  was  stated  to  be  that  the  word  "issue,"  unless  con- 
trolled by  the  context,  embraced  descendants  of  every  degree  when- 
soever existent.  See  2  Jarman  on  Wills,  411.  If  the  word  "issue"  was 
given  the  limited  meaning  of  "children,"  then  the  children  would  take 
an  absolute  fee,  and  the  estate  would  not  be  entailed.  So  far  as  its 
application  to  deeds  of  real  estate  or  devises  is  concerned,  the  compre- 
hensive meaning  which  would  establish  an  entail  was  favored. 

Second.  A  bequest  to  the  issue  of  a  man  was  a  bequest  to  a  class. 
All  these  persons  living  at  the  time  of  the  taking  effect  of  the  bequest, 
who  were  within  the  designated  class,  took  equally;  If  the  word  "is- 
sue" were  given  the  limited  meaning  of  "children,"  then  all  the  chil- 
dren living  at  that  time  would  take  per  capita.  Children  of  deceased 
children,  not  being  in  the  class,  would  take  nothing.  If,  however,  the 
word  "issue"  was  given  the  meaning  of  descendants  of  every  degree, 
then  all  that  were  within  the  designation  of  the  class  would  share 
equally.  As  the  right  did  not  come  through  the  parent,  but  because 
the  grandchild  was  an  original  object  of  tfie  bequest,  because  of  its 
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being  one  of  the  class  designated,  the  grandchildren  or  great-grandchil- 
dren would  take  per  capita,  and  without  regard  to  stock.  This  explains 
the  difficulty  which  confronted  Lord  Loughborough  in  Freeman  v. 
Parsley,  supra,  of  which  Judge  Holmes  makes  light  in  Dexter  v.  In- 
ches, 147  Mass.  324,  325,  17  N.  E.  551,  554,  stating  that  the— 

"finding  of  a  medium  between  total  exclusion  of  grandchildren  and  the  ad- 
mission of  them  to  share  with  their  parents  does  not  strike  us  as  insuperable. 
*  *  *  Nor  do  we  think  that  a  dilflculty  In  stating  a  conclusion  justifies  a 
construction  which  the  language  used,  as  well  as  the  pirobabilities,  show  to  be 
contrary  to  what  the  testator  could  have  meajit." 

There  was  no  such  difficulty  under  the  laws  of  Massachusetts,  nor 
is  there  any  such  difficulty  under  the  laws  of  New  York.  But  there 
was  an  insurmountable  difficulty  under  the  laws  of  England  as  they 
then  existed. 

In  the  opinion  in  Freeman  v.  Parsley,  supra,  Lord  Loughborough 
said: 

*'When  you  put  the  question,  whether  he  meant  all  these  grandchildren 
should  take  with  their  parents,  I  think  he  would  say  he  did  not;  yet  If  he  was 
asked  the  other  way,  if  it  should  go  to  the  surviyor,  while  there  was  a  de- 
scendant, I  am  equally  sure  he  would  not  have  given  it  to  the  survivor." 

This  was  the  alternative,  and  he  gave  that  construction  which  would 
allow  the  grandchildren,  being  children  of  a  deceased  child,  to  take, 
rather  than  that  which  would  disinherit  them. 

These  two  rules,  one  of  which  has  reterence  to  the  word  "issue" 
in  a  devise  where  it  would  create  an  estate  in  tail,  and  where  the  same 
word  when  used  in  a  bequest  would  confer  absolute  ownership  in  all 
living  descendants,  explains  ^he  comment  of  Lord  Thurlow  in  Knight 
V.  Ellis,  above  cited ;  for  he  said  in  the  case  of  real  estate  A.  would 
take  for  the  purpose  of  transmitting  the  property  through  him  to  his 
issue,  and  he  was  therefore  considered  as  taking  an  estate  tail,  which 
would  descend  to  his  issue.  An  estate  in  chattels  is  not  transmissible 
to  his  issue  in  the  same  manner  as  real  estate,  nor  capable  of  any  kind 
of  descent,  and  therefore  an  estate  in  chattels  so  given,  from  the  ne- 
cessity of  the  thing,  gives  the  whole  interest  to  the  first  taker. 

Our  courts  have  adopted  these  rules  for  the  construction  of  instru- 
ments of  gift  where  the  word  "issue"  is  used,  although  the  reason 
that  caused  the  English  courts  to  adopt  them  does  not  obtain  in  the 
laws  of  this  state.  Estates  tail  were  favored  by  the  English  law.  They 
were  abolished  in  this  state.  Under  our  statute  of  descent  and  dis- 
tribution, if  there  are  lineal  descendants  of  equal  degree  of  consan- 
guinity of  the  intestate,  the  real  estate  descends  to  them  in  equal 
parts;  that  is,  per  capita.  If  any  of  the  descendants  be  living,  and 
any  be  dead,  leaving  issue  living,  so  that  there  are  lineal  descendants 
in  unequal  degrees,  "each  living  descendant  shall  inherit  such  share 
as  would  have  descended  to  him,  had  all  the  descendants,  in  the  sariie 
degree  of  consanguinity  who  shall  have  died  leaving  issue,  been  living; 
and  so  that  issue  of  the  descendants  who  shall  have  died  shall  respec- 
tively take  the  share  their  ancestors  would  have  received" ;  that  is  per 
stirpes  (Decedent  Estate  Law,  §§  82,  83),  while  in  the  distribution  of 
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personal  estate  the  same  rules  apply  to  the  distribution  among  lineal 
descendants  (section  98,  subd.  1). 

The  children  of  an  ancestor  and  the  grandchildren,  being  children  of 
a  deceased  child,  do  take  under  our  law.  The  statutes  of  descent  and 
distribution  both  recognize  the  right  of  descendants  of  unequal  de- 
grees to  take  per  stirpes.  It  is  not  necessary  to  allow  the  living  chil- 
dren of  living  parents  to  take,  in  order  that  living  children  of  deceased 
parents  may  not  be  disinherited.  Therefore,  the  reason  for  the  rule 
having  ceased,  or  rather  not  having  existed  in  this  state  since  1782, 
when  our  first  statute  of  descent  (Laws  1782,  c.  2;  Laws  1786,  c. 
12)  and  of  distribution  (Laws  1788,  c.  12)  was  enacted,  the  rule  should 
be  abrogated, 

"The  law  favors  that  construction  of  a  wUl  which  will  make  a  distribution 
as  nearly  conformed  to  the  general  rule  of  inheritance  as  the  language  will 
permit."    Rivenett  v.  Bourquln,  53  Mich.  10,  14,  18  N.  W.  537,  539. 

[2]  In  my  opinion  such  a  construction  is  just,  and  more  likely  to 
conform  to  the  intention  of  the  testator,  unless  there  is  some  expression 
in  the  will  that  would  show  a  contrary  intent.  The  statutes  of  descent 
and  distribution  were  drawn,  with  the  experience  of  generations  as 
a  guide,  and  represent  the  fairest  and  most  equitable  distribution  of 
the  property  of  a  decedent  that  those  skilled  in  the  law  have  been  able 
to  devise.  Those  who  drafted  our  statutes  had  a  deep  knowledge  of 
the  English  statutes  and  decisions  of  courts  bearing  upon  the  subject. 
The  statutes  that  they  drew  were  intended  to  and  did  prevent  many  of 
the  defects  and  vices  of  the  English  system  of  land  tenure  and  intes- 
tate succession  from  becoming  a  part  of  our  law. 

[3]  We  have  continued  a  definition  of  the  word  "issue"  which  the 
courts  of  England  adopted  with  reluctance,  and  only  because  their  laws 
would  not  permit  an  avenue  of  escape,  without  doing  substantial  injus- 
tice, when  a  definition  according  to  our  own  laws  of  descent  and  distri- 
bution would  have  furnished  the  very  avenue  of  escape  that  the  Eng- 
lish judges  sought,  but  could  not. find,  in  their  law.  For  these  reasons, 
if  I  were  not  controlled  by  the  decisions  of  the  Court  of  Appeals,  I 
would  construe  the  word  "issue,"  when  not  controlled  by  the  context 
of  the  will,  to  mean  lineal  descendants  capable  of  inheriting  or  suc- 
ceeding to  the  property  under  our  Decedent  Estate  Law,  and  that  the 
issue  take  in  the  manner  therein  provided,  when  of  equal  degree  per 
capita;  when  of  unequal  degree,  the  remoter  d^ree  take  by  repre- 
sentation the  share  that  would  have  fallen  to  their  ancestor  in  the 
other  class,  if  living;  within  each  class  the  distribution  inter  sese  to 
be  per  capita. 

In  the  instant  case,  there  being  no  children  of  deceased  children 
of  John  Petry,  the  eight  children  would  take  each  a  one-eighth  part 
of  the  portion  of  the  trust  estate  devised  and  bequeathed  to  the  is- 
sue of  the  deceased  brother  of  the  testator.  This  rule  is  the  rule 
in  Massachusetts.  Dexter  v.  Inches,  supra;  Jackson  v.  Jackson,  153 
Mass.  374, 26  N.  E.  1112, 11  L.  R.  A.  305,  25  Am.  St.  Rep.  643 ;  Coates 
V.  Burton,  191  Mass.  180,  77  N.  E.  311 ;  Silsbee  v.  Silsbee,  211  Mass. 
105,  97  N.  E.  758.    In  the  Matter  of  the  Farmers'  Loan  &  Trust  Co., 
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supra,  the  court  quoted  with  approval  and  applied  Dexter  y.  Inches, 
and  in  affirming  this  court,  in  Matter  of  Union  Trust  Co.,  supra,  have 
shown  an  inclination  to  abandon  the  rule  laid  down  so  clearly  in  Soper 
V.  Brown,  supra.  We  can  only  express  the  hope  that  the  Court  of 
Appeals  will  do  so. 

Until  they  do,  we  are  compelled  to  follow  the  earlier  decisions,  and 
affirm  this  judgment,  with  costs  to  all  parties  filing  briefs  in  this  court, 
payable  out  of  the  portion  of  the  estate  devised  and  bequeathed  to  the 
issue  of  John  Petry.    Order  filed.    All  concur. 


(186  App.  Dlv.  722) 

In  re  FARMERS'  LOAN  &  TRUST  CO.  et  aL 

In  re  B^UNDAGG'S  WILLu 

(Supreme  Court,  Appellate  Division,  First  Department.    Mardi  7,  1919.) 

1.  WII.IJ9  ^ss>S40 — FATtuaxT  of  Mobtoage. 

Under  danse  of  will  directing  executors  and  trustees  to  keep  estate 
In  good  order,  pay  all  taxes,  assessments,  or  liens,  and  pay  off  all  mort- 
gages and  Incumbrances  existing  at  time  of  testatrix's  decease,  mortgage 
of  $35,000  on  property  whose  rents  were  devised  by  other  clause  of 
wUl  for  life,  and  to  devisee's  children,  If  he  left  children,  otherwise  to 
the  children  of  another  person,  held  payable  out  of  general  fund  of 
estate. 

2.  PERPETxrrriEs  «=»6(5)— Wilm  ^=»811 — Depicienot  in  Bi^ate — ^Abatehbivt 

or  Rbsiduabt  Bsquebt— Who  BIat  Assbbt  Ihvauditt  of  Bbquest. 

Where  clause  of  wlU  bequeathed  income  of  $20,000  for  life,  and  on 
beneficiary's  death  gave  $5,000  to  home  for  old  men,  and  $15,000  to  become 
part  of  the  residuary  estate,  which  was  bequeathed  to  Y.  for  life,  and  in 
distribution  only  $8,920.32  was  applicable  to  such  trust  on  death  ot 
life  benefldary,  $5,000  was  properly  paid  to  home  for  old  m^i,  and  balance 
held  by  trustee  distributable  among  other  cash  and  trust  legacies  to 
make  up  deficiency  in  assets  of  estate,  such  balance  not  going  direct  to 
residuary  estate  under  residuary  clause.  T.  had  no  standing  to  assert 
that,  if  the  balance  of  the  fund  was  paid  to  the  legatees,  some  of  whom 
were  life  tenants,  a  suspension  of  the  power  of  alienation  for  more 
than  two  Uves  In  being  would  result,  where  but  one  life  tenant  had  died 
at  the  time  the  construction  of  the  will  was  sought. 

Appeal  from  Surrogate's  Court,  New  York  County, 

In  the  matter  of  the  judicial  settlement  of  the  account  of  the  Farmers' 
Loan  &  Trust  Company  and  Nathan  A.  Seagle,  as  executors  of  and 
trustees  under  the  last  will  and  testament  of  Caroline  Amelia  Brun- 
dage,  deceased.  From  different  parts  of  the  decree  (101  Misc.  Rep. 
528,  167  N.  Y.  Supp.  694),  William  H.  Young  and  Gertrude  A.  For- 
man  appeal.    Decree  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  MERRELL.  JJ. 

David  B.  Simpson,  of  New  York  City,  for  appellants  respondents 
Forman  and  others, 

Brush  &  Crawford,  of  New  York  City  (John  J.  Crawford,  of  New 
York  City,  of  counsel),  for  appellant  respondent  Young. 

Geller,  Rolston  &  Horan,  of  New  York  City  (Frederick  Geller,  of 
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New  York  City,  of  counsel,  and  C.  Alexander  Capron,  of  New  York 
City,  on  the  brief),  for  respondents  executors  and  trustees. 

John  G.  Jackson,  of  New  York  City,  for  respondent  Home  for  Old 
Men  and  Aged  Couples. 

SMITH,  J.  The  petition  is  for  the  settlement  of  an  account  of  the 
executors  and  trustees  under  the  will  of  Caroline  Amelia  Brundage, 
and  for  directions  as  to  the  application  of  such  moneys  as  remained 
in  a  trust  after  the  termination  of  a  life  estate.  The  will  of  Caroline 
Amelia  Brundage,  after  several  formal  provisions,  in  the  fifth  pro- 
vision gave  certain  specific  bequests  of  specific  personal  property.  The 
sixth  provision  in  the  will  makes  certain  cash  bequests  to  the  extent  of 
$53,000.  These  cash  bequests  were  given  to  different  persons  and 
corporations.  The  seventh  provision  of  the  will  creates  different  trusts 
to  the  amount  of  $180,000.  These  trusts  provided  for  a  life  estate 
to  be  given  to  different  persons,  and  the  remainders  from  certain  of 
those  life  estates  up  to  the  sum  of  $100,000  were  directed  to  pass  to 
the  residuary  estate.  Up  to  the  amount  of  $80,000  the  remainders 
went  to  certain  specific  remaindermen.  In  the  eighth  provision  of  the 
will  four  specific  pieces  of  property  were  mentioned:  (a)  The  first 
piece  of  property  is  given  to  Victorine  Skidmore  during  her  life,  and 
the  remainder  to  her  grandson,  (b)  As  to  the  second  piece  of  prop- 
erty, the  net  rents  of  125  East  Thirty-Fourth  street  are  given  to  Wil- 
liam Henry  Young  for  his  life,  and  to  his  children  if  he  leave  chil- 
dren, and  if  he  leave  no  descendants  to  the  children  of  Gertrude  For- 
man.  Upon  that  piece  of  property  there  was  a  mortgage  of  $35,000. 
^c)  The  third  piece  of  property  was  given  to  William  Henry  Young 
for  life,  with  remainder  as  in  the  second  piece  of  property,  (d)  The 
fourth  piece  of  property  was  given  to  William  Henry  Young  abso- 
lutely. The  ninth  provision  in  the  will  contains  the  residuary  clause, 
and  is  as  follows : 

"Ninth.  The  income  of  all  the  rest,  residue  and  remainder  of  my  property, 
both  real  and  personal,  wherever  situated,  and  not  herein  otherwise  specifi- 
cally disposed  of,  I  glre,  devise  and  bequeath  to  my  nephew,  William  Henry 
Young,  during  his  life;  and  on  his  death,  the  trust  hereby  created  shall 
cease  and  said  property  shall  be  divided  among  his  surviving  childreti  and 
the  issue  of  any  deceased  child,  per  stirpes." 

The  tenth  clause  of  the  will  appoints  the  executors  and  trustees  and 
contains  this  clause : 

"And  I  auttorize  and  direct  my  said  executors  and  trustees  to  keep  all  of 
jny  estate  in  good  order  and  repair,  to  pay  all  taxes,  assessments  or  liens 
which  may  be  assessed  or  levied  thereon,  to  keep  the  same  insured,  to  pay 
off  all  mortgages  and  Incumbrances  on  real  estate  which  may  exist  thereon  at 
the  time  of  my  decease,  and  I  also  empower  them  to  sell,  mortgage  or  lease 
any  or  aU  of  my  property  not  herein  spedflcally  bequeathed,  as  they  may  from 
time  to  time  deem  best  for  the  purjwse  of  carrying  out  the  provisions  of  this 
wllLV 

Among  the  trusts  under  the  seventh  paragraph  of- the  will  is  one 
providing  for  the  payment  to  Mary  E.  Taylor  of  the  income  on  $20,000 
during  her  life,  and  upon  her  death  the  sum  of  $5,000  was  to  go  to  a 
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home,  and  the  sum  of  $15,000  should  become  part  of  the  residuary 
estate. 

At  the  death  of  Caroline  Amelia  Brundage  she  had  practically  no 
personal  property,  but  she  had  14  pieces  of  real  estate,  including  the  4 
pieces  of  real  estate  specified  in  the  eighth  paragraph  of  the  will.  There 
were  mortgages  upon  all  of  these  pieces  of  real  estate,  except  the  last 
2  pieces  of  real  estate  mentioned  in  the  eighth  paragraph  of  the  will, 
which  were  given  to  William  H.  Young.  This  real  estate  was  after- 
wards sold,  all  of  it,  except  one  piece  of  property,  which  the  executors 
and  trustees  have  been  unable,  so  far,  to  sell,  and  from  the  amounts 
realized  after  paying  the  incumbrances  there  was  found  to  be  payable 
upon  these  different  legacies  only  about  47  per  cent,  of  the  amounts 
named  in  the  will. 

The  first  question  arises  under  the  appeal  of  Gertrude  Forman.  She 
appears  as  one  of  the  beneficiaries  under  the  trust  created  by  the  sev- 
enth clause  in  the  will.  The  surrogate  has  determined  that  under  the 
tenth  clause  of  the  will,  describing  the  powers  of  the  •  executors,  the 
mortgages  upon  the  first  two  pieces  of  property  specified  in  paragraph 
8,  of  $4,000  and  $35,000,  should  be  paid  from  the  general  estate.  101 
Misc.  Rep.  528,  167  N.  Y.  Supp.  694.  This  determination  is  challeng- 
ed by  Gertrude  Forman's  appeal.  She  claims  that  the  $35,000  mort- 
gage upon  the  property,  specified  in  subdivision  (b)  of  the  eighth  par- 
agraph of  the  will,  at  125  East  Thirty-Fourth  street,  should  bo  paid 
by  William  Henry  Young.  There  is  nothing  in  the  briefs  which  make 
any  question  as  to  the  payment  of  the  mortgage  upon  the  property 
willed  to  Victorine  Skidmore  under  subdivision  (a)  of  the  eighth  par- 
agraph of  the  will,  nor  is  the  decree  ^questioned  by  Gertrude  Forman's 
appeal  as  to  the  mortgage  upon  that  piece  of  land. 

[1  ]  I  am  of  the  opinion  that  the  surrogate  properly  decided  that  the 
mortgage  of  $35,000  upon  the  property  mentioned  in  subdivision  (b) 
of  the  will,  at  125  East  Thirty-Fourth  street  should  be  paid  out  of  the 
general  fund.  Paragraph  10  of  the  will  directed  the  trustees  to  pay 
an  mortgages.  The  claim  is  that,  because  there  are  other  specifica- 
tions or  powers  in  that  paragraph  that  are  claimed  to  refer  only  to 
pieces  of  property  not  specifically  devised,  this  provision  must  be 
limited  to  the  10  pieces  not  mentioned  in  paragraph  8.  It  will  be  no- 
ticed, however,  that  subdivision  (b),  paragraph  8,  does  not  give  to 
William  Henry  Young  a  life  estate  in  this  property.  He  is  only  given 
the  net  income  from  the  property,  and  as  I  read  the  will  there  is  clear- 
ly an  implied  trust  in  these  trustees  to  take  this  property,  and  to  keep 
it  in  good  order  and  repair,  and  to  pay  all  taxes,  assessments,  and  liens, 
and  practically  all  of  the  powers  given  to  the  trustees  under  paragraph 
10  apply  to  this  125  East  Thirty-Fourth  street,  and  it  is  only  after  the 
amounts  thus  paid  by  .the  trustees  have  been  deducted  from  the  income 
that  the  net  income  is  to  be  paid  over  to  William  Henry  Young.  All 
powers  given  under  that  paragraph  are  powers  to  be  exercised  with 
reference  to  this  property,  as  well  as  to  the  pieces  of  property  that 
are  to  be  sold  to  pay  the  cash  legacies  and  to  create  the  trust  fund, 
and  the  direction  to  pay  all  mortgages  therefore  includes  the  $35,000 
mortgage  upon  the  premises  at  125  East  Thirty-Eourth  street 
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[2]  Second.  The  appeal  of  William  Henry  Young  presents  a  more 
difficult  question.  In  the  seventh  clause  of  the  will  is  a  provision  giv- 
ing to  Mary  E.  Taylor  the  income  on  $20,000  for  her  life,  and  upon 
her  death  the  sum  of  $5,000  was  to  go  to  a  Home  for  Old  Men  and 
$15,000  was  to  go  to  the  residuary  estate.  In  the  distribution  there 
was  found  to  be  applicable  to  this  trust  the  sum  of  $8,920.32.  At  the 
death  of  Mary  E.  Taylor  there  w^s  paid  $5,000  to  the  Home  and 
$3,920.32  is  held  by  the  trustee  distributable  among  the  other  cash  and 
trust  legacies,  in  order  to  make  up  in  part  the  deficiency  in  the  assets 
of  the  estate.  The  appeal  does  not  question  the  payment  of  $5,000  to 
the  Home  for  Old  Men,  but  does  question  the  distribution  of  this 
$3,920  to  these  other  legatees,  on  the  ground  that  the  same  should  go 
direct  to  the  residuary  estate,  under  the  ninth  clause  of  the  will.  The 
surrogate  has  held  otherwise,  on  the  theory  that  nothing  goes  to  the 
residuary  estate  until  the  legacies  are  paid  in  full.  This  he  bases  upon 
the  authority  of  Matter  of  Title  Guarantee  &  Trust  Co.,  195  N.  Y.  339, 
88  N.  E.  375,  which  holds  that  there  is  no  residuary  estate  until  the 
legacies  are  paid  in  full.  In  that  case  the  testator  left  the  fund  in  trust, 
the  income  to  be  paid  to  his  wife,  and  provided  that  on  her  death  such 
fund  was  to  be  paid  into  and  form  part  of  his  residuary  estate.  He 
also  provided  that  the  several  general  legacies  he  had  made,  excepting 
therefrom  the  one  to  his  wife  and  another,  should,  in  case  of  a  de- 
ficiency in  his  estate,  be  reduced  pro  rata.  The  estate  was  insufficient 
to  pay  such  legacies  in  full,  and  they  were  so  reduced.  Held  that, 
considering  the  whole  will,  it  was  the  intention  of  the  testator  to  treat 
the  trust  fund  set  apart  for  the  benefit  of  the  wife,  in  the  event  of  her 
death,  as  a  part  of  the  residue  of  his  estate  only  after  the  payment  of 
general  legacies  in  full,  and  that  such  trust  fund  must  first  be  applied 
to  the  payment  of  the  amount  remaining  due  to  the  general  legatees 
after  the  death  of  the  wife. 

The  case  at  bar  is  claimed  to  be  distinguishable  from  the  case  cited 
on  the  ground  that  the  carrying  out  of  this  rule  would  in  this  case 
lead  to  the  suspension  of  the  power  of  alienation  for  more  than  two 
lives  in  being.  But  no  such  result  has  followed  by  the  decree  challeng- 
ed by  this  appeal,  only  one  of  the  life  beneficiaries  having  died  at  the 
time  the  executor  filed  this  account.  The  distribution  of  this  $3,920  in 
part  to  other  life  beneficiaries  to  make  up  the  deficiency  in  the  legacies 
in  their  behalf  would  create  only  a  second  life  estate.  What  should 
be  done  with  such  part  of  the  fund  as  goes  to  this  second  life  bene- 
ficiary after  his  or  her  death  is  not  a  question  that  arises  upon  this  ac- 
•  counting.  Whether  that  fund  should  then  go  to  make  up  tiie  deficien- 
cies in  the  cash  legacies,  or  should  then  go  direct  to  the  children  of 
William  H.  Young  as  the  remaindermen  under  the  residuary  clause, 
it  is  not  necessary  here  to  decide.  If,  however,  the  law  will  ignore  the 
claims  of  residuary  legatees  until  general  legacies  are  paid  in  full,  it 
would  follow  that  at  least  these  moneys,  after  the  death  of  Mary  E. 
Taylor,  would  not  go  to  William  H.  Young  for  life.  There  is  no 
question  here  between  the  cash  legatees  and  the  trustees  as  to  the  di- 
vision of  this  sum,  and  as  long  as  William  H.  Young  is  not  interested 
in  the  sum  until  the  general  legacies  are  paid  in  full  he  has  no  right 
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to  complain  as  to  any  distribution  of  the  fund  to  make  up  the  deficiency 
in  the  general  legacies.  In  the  Case  of  Tootal,  2  Chancery  Division, 
628,  the  testatrix  gave  several  life  annuities  and  directed  funds  to  be 
invested,  producing  an  income  sufficient  to  meet  them.  She  bequeathed 
the  residue  of  her  estate,  including  the  fund  set  apart  to  answer  the 
said  annuities,  when  and  so  soon  as  such  annuities  shall  respectively 
cease,  to  J.  B.  T.  The  estate  was.  only  sufficient  to  pay  about  5  shil- 
lings in  the  pound  on  the  legacies  and  the  values  of  the  life  annuities, 
and  under  an  order  of  the  court  the  sums  apportioned  to  the  values  of 
the  life  annuities  were  invested,  and  the  dividends  paid  to  the»  annui- 
tants. On  the  death  of  one  of  the  annuitants,  J.  B.  T.  applied  for  pay- 
ment to  him  of  the  fund  of  which  that  annuitant  had  been  receiving 
the  income.  It  was  held  by  Bacon,  Vice  Chancellor,  that  he  was  en- 
titled thereto.  It  was  held  on  appeal,  however,  that  J.  B.  T.  had  only 
the  ordinary  rights  of  a  residuary  legatee,  and  could  take  nothing  until 
the  legacies  and  annuities  had  all  been  paid  in  full,  and  that  his  ap- 
plication must  be  dismissed.  This  case  is  further  authority  for  the 
decree  made,  even  though  in  England  the  two  life  limitation  does  not 
apply. 

The  decree  should  be  affirmed,  with  costs  out  of  the  fund  to  all  par- 
ties appearing  and  filing  briefs.    Order  filed.    All  concur. 


a06  Misc.  Bep.  556) 

MULKINS  T.  SNOW  et  al. 

(Supreme  Court,  Special  Term,  Chautauqua  County.    March  3,  1919.) 

1.  PusADiNG  ^=»850(3) — ^Motion  fob  Judoment — Admissions. 

Defendant's  motion  for  Judgment  on  the  pleadings,  under  Code  Civ. 
Proc.  §  547,  admits  every  material  allegation  of  the  complaint 

2.  PlJBADINO  ^=a347 — ^MOTION  FOB  JiTDGMBNT  ON  PUEADiUgS. 

If  plaintiff  is  entitled  to  any  relief,  either  legal  or  equitable,  under  any 
allegations  of  the  complaint,  the  defendant  Is  not  entitled  to  Judgment  on 
the  pleadings,  under  Code  Olv.  Proc.  §  547,  though  relief  demanded  Is  not 
the  precise  relief  to  which  he  Is  entitled. 

3.  Pleading  ^=921 — Oompi*aint— Inconsistency  of  Alusgations. 

In  Indian's  action  to  have  title  to  land  situated  on  reservation  deter- 
mined, imder  Code  Civ.  Proc.  f  1638,  allegations  of  complaint  that  plain- 
tiff Is  "hi  possession"  of  the  lands  Is  not  Inconsistent  with  the  allegation 
that  plaintiff  Is  residing  outside  of  the  reservation,  since  plaintifrs  pos- 
session of  the  land  could  be  by  tenant. 

4.  Quieting  Titm:  ^=»23 — Right  to   Bring — Constbuction   of   Statute — 

"Possession." 

Code  Civ.  Proc.  |  1638,  authorizing  an  action  to  compel  the  determina- 
tion of  a  claim  to  real  property  by  one  in  **possesslon/'  does  not  require 
actual  physical  residence  on  the  land ;  possession  by  a  tenant  being  suffi- 
cient. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Possession.] 

5u  PiKADiNG  €=»8(9) — Conclusions — Jubisdiction. 

In  action  by  Indian,  allegation  that  plaintiff  resides  "outside  of  the 
territorial  Jurisdiction  of  the  Peacemakers'  Court,"  is  not  an  allegatlorr 
of  fact,  but  is  merely,  a  legal  conclusion. 
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e.  Indians  ^c»27(l)i— Actiotsis— Juwsdiction  of  Coubt. 

The  individual  members  of  an  Indian  tribe  and  the  tribe  itself  are 
possessed  of  only  such  rights  to  appear  and  litigate  in  courts  of  justice  as 
are  conferred  upon  them  by  statute. 

7.  Indians  «=»27(2) — ^Actions — Jubisdiotion  of  Oottbts. 

In  the  absence  of  congressional  action,  the  state  LeglsUiture  may  con- 
fer upon  the  individual  Indians  or  the  tribe  the  right  to  come  into  state 
courts  and  litigate  their  controversies,  and  may  detennine  what  courts 
shall  have  Jurisdiction  thereof. 

8.  Indians  «=>27(2) — ^Jueisdigtion  of  Peacb^cakebs*  Court— Right  of  Oc- 

cupancy— "Title." 

Peacemakers'  Court,  having  jurisdiction,  under  Indian  Law,  f  46,  of  all 
questions  and  actions  between  Indians  residing  thereon,  involving  the 
title  to  real  estate  on  such  reservations,  has  jurisdiction  over  the  Indian*s 
limited  right  of  occupancy  acquired  under  section  55. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Title.] 

9.  Indians  e=»27(6) — Action  by— Pleading — Jubisdiotion  of  Coubt. 

*  In  view  of  Indian  Law,  §|  5,  46,  Indian,  bringing  action  in  the  Supreme 
Court,  to  be  entitled  to  jurisdiction  thereof,  must  show  by  affirmative  al- 
legations that  Peacemakers'  Court  has  no  jurisdiction. 

10.  Pleading  <&=>350(3)— Motion  fob  Judgment  on — Questions  Raised— Ca- 
pacity TO  Sue. 

Defendant's  motion  for  judgment  on  the  pleadings,  under  Code  Civ. 
Proc.  %  547,  does  not  raise  the  question  of  plaintiff's  capacity  to  sue. 

11.  Pleading  ^=>343 — Motion  fob  Judgment  on — ^Jubisdiotion  of  Coubt. 

In  action  to  have  title  to  land  determined  under  Code  Civ.  Proc.  §  16SS, 
wherein  all  parties  to  the  action  were  Indians,  question  of  Supreme 
Court's  jurisdiction,  or  whether  case  was  one  for  the  Peacemakers'  Court, 
in  view  of  Indian  Law,  §§  5^  46,  was  properly  presented  by  defendant's 
motion  for  a  judgment  on  the  pleadings,  under  Code  Civ.  Proc.  §  547,  in- 
volving the  question  of  Jurisdiction  of  subject-matter  and  parties. 

12.  Pleading  ^s»d50O) — Motion  fob  Judgment  on — Right  to  Amend. 

In  action  between  Indians,  brought  to  the  Supreme  Court,  where  it  Is 
determined  on  defendant's  motion  for  judgment  on  the  pleadings,  under 
Code  Civ.  Pro^  §  647,  that  plaintiff's  complaint  is  insutticient,  in  not 
negativing  jurisdiction  of  Peacemakers'  Court,  plaintiff  will  be  given  an 
opportunity  to  amend  complaint,  so  as  to  show  by  affirmative  allegations 
that  the  case  is  within  the  jurisdiction  of  the  Supreme  Court. 

Action  by  Ida  Mulkins  against  Nellie  Snov\^  and  others.  On  mo- 
tion by  defendants  for  judgment  on  the  pleadings,  under  Code  Civ. 
Proc.  §  547.    Order  directed. 

Thomas  H.  Lartins,  of  Dunkirk,  for  plaintiff. 
Hudson  Ansley,  of  Salamanca,  for  defendants. 

COLE,  J.  [1]  Issue  has  been  joined  by  the  service  of  an  amended 
complaint  and  answer  thereto,  and  the  defendant  moves  for  judgment 
on  the  pleadings  under  section  547,  Code  of  Civil  Procedure.  This 
motion  admits  every  material  allesjation  of  the  complaint.  McCarthy 
V.  Fitzgerald,  139  N.  Y.  Supp.  9513.  If  the  plaintiff  is  entitled  to  re- 
lief under  any  allegations  of  the  complaint,  the  motion  must  be  denied. 
Emanuel  v.  Walter,  138  App.  Div.  818,  819,  123  N.  Y.  Supp.  491.  ^ 

[2]  By  moving  for  judgment  die  defendant  admits  every  material 
fact  alleged  in  the  complaint,  and  if  the  plaintiff  is  entitled  to  any 
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relief,  either  legal  or  equitable,  the  defendant  is  not  entitled  to  judg- 
ment, even  though  the  rehef  demanded  is  not  the  precise  relief  to 
which  he  is  entitled.  Clark  v.  Levy,  130  App.  Div.  389,  114  N.  Y. 
Supp.  890;  Guggenheim  v.  Guggenheim,  95  Misc.  Rep.  332,  159  N. 
Y.  Supp.  333.  And  the  motion  evidently  does  not  present  all  the  ques- 
tions which  may  be  raised  by  demurrer,  under  section  488  of  the  Code 
of  Civil  Procedure.  Van  Tuyl  v.  Co.,  153  App.  Div.  409,  411,  138  N. 
Y.  Supp.  541 ;  Prankard  v.  Cooley,  147  App.  Div,  145,  132  N.  Y. 
Supp.  289. 
The  complaint  in  this  action  alleges : 

(1)  That  the  plaintiff  owns  and  is  ^titled  to  the  possession  of  the  lands 
described  therein,  sitnate  on  the  Oattaraugus  Beservatlon  of  Indians,  in 
Chautauqua  county,  N.  Y.  That  she  acquired  such  title  and  right  to  possession 
by  deed  from  one  Jason  Snow. 

(2)  That  plaintiff  is  in  possession  of  such  premises  as  sole  tenant 

(3)  That  the  plaintiff  is  a  Seneca  Indian,  residing  outside  of  the  territorijf 
jurisdiction  of  the  Peacemakers'  Court  of  said  reservation. 

(4)  Tliat  defendants  are  all  Seneca  Indians. 

(5)  That  the  real  property  described  in  the  complaint  has  been  in  posses- 
sion of  the  plaintiff  for  more  than  a  year. 

This  action  is  brought,  under  the  provisions  of  section  1638  of  the 
Code  of  Civil  Procedure,  to  determine  title  to  real  property.  That 
the  limited  right  of  occupancy  which,  under  section  55  or  section  7 
of  the  Indian  Law,  the  individual  Indian  may  acquire  in  the  tribal 
lands,  is  one  which  may  be  determined  under  this  provision  of  the 
Code,  is  not  at  all  certain,  but  need  not  be  decided  on  this  motion,  for 
the  reasons  hereinafter  appearing. 

The  defendants  urge  as  a  first,  and  as  they  claim  fatal,  objection  to 
the  sufficiency  of  the  complaint,  that  the  court  has  no  jurisdiction  over 
either  the  parties  or  the  controversy,  for  the  alleged  reason  that  it 
appears  from  the  allegations  of  the  complaint  that  the  plaintiff  and 
defendants  all  reside  on  the  Indian  reservation,  and  that  the  contro- 
versy relates  to  title  to  real  property  situate  thereon,  exclusive  ju- 
risdiction over  which  is  conferred  on  the  Peacemakers*  Court  of  said 
reservation  by  section  46  of  the  Indian  Law. 

The  allegation  is  that  the  plaintiff  is  a  Seneca  Indian  "residing  out- 
side of  the  territorial  jurisdiction  of  the  Peacemakers'  Court  of  said 
reservation." 

[3,  4]  I  see  no  inconsistency  between  this  allegation  and  the  sub- 
sequent one  that  the  plaintiflF  is  in  possession  of  the  lands,  which  are 
situate  on  the  reservation  and  within  the  jurisdiction  of  the  Peace- 
makers* Court,  for  the  possession  required  by  section  1638  of  the  Code 
of  Civil  Procedure  as  the  basis  of  this  action  does  not  require  actual 
physical  residence  thereon  by  the  plaintiff  owner.  The  possession 
of  a  tenant  is  sufficient.  King  v.  Townshend.  78  Hun,  380,  29  N. 
Y.  Supp.  181 ;  Merritt  v.  Smith,  50  App.  Div'  349,  63  N.  Y.  Supp. 
1068. 

The  plaintiff  annexes  to  her  complaint  and  makes  a  part  thereof  the 
petition  in  certain  proceedings  to  obtain  a  writ  of  prohibition  restrain- 
ing the  Peacemakers'  Court  from  exercising  jurisdiction  over  this  same 
controversy^  and  the  defendants  urge  that  in  that  petition  ^t  is  alleged 
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by  the  plaintiff  here  that  she  is  a  half-breed  and  not  entitled  to  share 
in  the  tribal  lands.  Plaintiff  is  in  error  in  this  contention,  however. 
The  petition  referred  to  alleges  that  the  Peacemakers  assert  that  the 
plaintiff  is  a  half-breed  and  not  entitled  to  share  in  the  tribal  lands- 

[5]  The  allegation  of  the  complaint,  as  above  stated,  is  that  the 
plaintiff  resides  "outside  of  the  territorial  jurisdiction  of  the  Peace- 
makers' Court."  This  is  not  an  allegation  of  any  fact,  but  is  clearly 
a  legal  conclusion,  and  the  complaint  is  therefore  the  same  as  if  no 
allegation  were  therein  contained  concerning  plaintiff's  residence. 
We  have,  then,  this  situation: 

[8]  (1)  The  individual  members  of  an  Indian  tribe,  and  the  tribe 
itself,  are  possessed  of  only  such  rights  to  appear  and  litigate  in  courts 
of  justice  as  are  conferred  upon  them  by  statute.  Johnson  v.  L.  I. 
R.  R.  Co.,  162  N.  Y.  462,  468,  56  N.  E.  992;  Seneca  Nation  of  In- 
dians v.  Appleby,  196  N.  Y.  318,  322,  89  N.  E.  835 ;  Jimeson  v.  Pierce, 
78  App.  Div.  9,  13,  14,  79  N.  Y.  Supp.  3 ;  Hatch  v.  Luckman,  64  Misc. 
Rep.  508,  118  N.  Y,  Supp.  689,  affirmed  155  App.  Div.  785,  118  N. 
Y.  Supp.  689,  140  N.  Y.  Supp.  1123. 

[7]  In  the  absence  of  congressional  action  the  state  Legislature  may 
confer  upon  the  individual  Indians  or  the  tribe,  the  right  to  come  into 
our  courts  and  litigate  their  controversies  and  may  determine  what 
courts  shall  have  jurisdiction  thereof.  Jimeson  v.  Pierce,  supra; 
Hatch  V.  Luckman,  supra. 

(2)  By  section  46  of  the  Indian  Law  it  is  provided  that  the  Peace- 
makers' Court  of  the  Allegany  and  Cattaraugus  Reservations — 

"shall  have  Jurisdiction  to  determine  ♦  ♦  ♦  all  questions  and  actions 
between  Indians  residing  thereon  involving  the  title  to  real  estate  on  such 
resenations." 

(3)  Section  5  of  the  Indian  Law  provides  that —     • 

*'Any  demand  or  right  of  action,  jurisdiction  of  which  Is  not  conferred  upon 
a  Peacemakers'  CJonrt,  may  be  prosecuted  and  enforced  in  any  court  of  tho 
state,  the  same  as  If  the  parties  thereto  were  citizens." 

Section  55  of  the  Indian  Law  provides  for  the  acquisition  of  por- 
tions of  the  tribal  lands  by  individual  Indians,  either  by  allotment  by 
the  Nation  or  by  appropriation,  cultivation,  and  improvement. 

[8]  It  is  unnecessary  upon  this  motion  to  determine  the  status  of 
the  individual  Indian  or  the  precise  character  of  either  his  right  or 
the  right  of  the  tribe  in  the  tribal  lands.  The  "title"  referred  to  in 
section  46,  conferring  exclusive  jurisdiction  upon  the  Peacemakers* 
Court,  contemplates  3iis  limited  right  of  occupancy  which  the  indi- 
vidual Indian  acquires  under  section  55. 

The  exclusive  jurisdiction  of  the  Peacemakers'  Court  exists  as  to 
such  controversies  ''between  individual  Indians  residing  thereon"  (on 
the  reservation).  As  to  all  other  "demands  and  rights  of  action" 
the  individual  Indians  may  appear  "in  any  court  of  the  state  the  same 
as  if  the  parties  thereto  were  citizens." 

The  jurisdiction  evidently  (if  it  be  assumed  that  section  1638  of 
the  Code  applies  to  such  an  interest  in  land  as  that  now  under  con- 
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sideration)  of  the  ojthcr  cotirts  over  such  a  controversy  exists  by  vir- 
tue of  section  5  where  the  Indians  do  not  reside  on  the  reservation. 

Under  the  complaint  herdn  it  is  alleged  that  the  defendants  are  In- 
dians and  all  reside  on  the  reservation.  There  is  no  allegation  con- 
cerning the  residence  of  the  plaintiff  for  the  reason  that  the  attempted 
allegation  in  that  respect  is  of  a  mere  legal  conclusion. 

The  question  is  therefore  presented:  Must  the  plaintiff  rfiow  by 
affirmative  allegations  that  the  Peacemakers'  Court  has  not  jurisdic- 
tion of  the  controversy  by  alleging  that  some  or  all  of  the  Indian  par- 
ties to  the  controversy  do  not  reside  on  the  reservation?  Or  is  the 
fact  of  jurisdiction  (which  is  exclusive)  of  the  Peacemakers'  Court 
matter  of  defense,  to  be  affirmatively  alleged  by  the  defendant?  This 
involves  a  construction  of  the  statute  conferring  jurisdiction. 

[S]  It  is  to  be  kept  in  mind  that  the  only  jurisdiction  is  such  as  is 
conferred  by  statute,  as  appears  by  the  authorities  already  cited.  And 
the  jurisdiction  «>  conferred  is  of  "any  demand  or  right  of  action, 
jurisdiction  of  which  is  not  conferred  upon  a  Peacemakers'  Court." 
The  limitation  upon  the  right  to  appear  "in  any  court  of  the  state  the 
same  as  if  the  parties  thereto  were  citizens"  appears  in  the  enacting 
clause  of  the  provision  in  section  5  conferring  jurisdiction,  and  must 
therefore  be  negatived  by  the  complaint.  Harris  v.  White,  81  N.  Y. 
532,  546;  Rowell  v.  Janvrin,  151  N.  Y.  60,  66,  67,  45  N.  E.  395. 

In  Gervais  v.  Railroad  Co.,  12  N.  Y.  Supp.  312,*  the  plaintiff  was 
a  nonresident  and  the  defendant  was  a  foreign  corporation.  It  was 
held  that  the  plaintiff  was  not  entitled  to  maintain  the  action.  The 
complaint  contained  no  allegation  concerning  the  residence  of  the  plain- 
tiff, and  was  demurred  to.  It  was  held  (although  by  a  divided  court) 
that  the  fact  of  nonresidence  was  matter  of  defense,  and  need  not  be 
negatived  by  the  complaint.  That  case  differs  in  principle  from  this, 
however,  for  the  reason  that  general  jurisdiction  over  citizens  exists, 
and  if  the  fact  of  nonresidence  exists,  it  is  to  be  alleged  before  the 
court  is  deprived  of  jurisdiction;  while  jurisdiction  over  contro- 
versies among  Indiaps  does  not  exist  in  the  absence  of  remedial  legis- 
lation, and  the  facts  must  be  alleged  bringing  the  case  within  the  pro- 
visions of  the  statute  conferring  jurisdiction,  where  it  affirmatively 
appears  that  the  parties  thereto  are  Indians.  This  the  plaintiff  has 
not  done. 

[10,  11]  This  question  is  fairly  presented  by  this  motion.  While 
the  question  of  capacity  to  sue  does  not  seem  to  be  presented  by  a  mo- 
tion under  section  547  of  the  Code  of  Civil  Procedure  (Van  Tuyl  v. 
Co.,  153  App.  Div.  409,  138  N.  Y.  Supp.  541),  yet  the  controversy 
here  involves  something  more  than  mere  capacity  to  sue.  It  involves 
the  question  of  jurisdiction  over  the  parties  and  the  subjectnnatter, 
and  I  think  it  is  fairly  presented  by  this  motion.  Childs  v.  Childs, 
68  Misc.  Rep.  472,  124  N.  Y.  Supp.  550;  Schleissner  v.  Goldsticker, 
135  App.  Div.  435, 120  N.  Y.  Supp.  333. 

[12]  The  , defendants  .  are  entitled  to  judgment  on  the  pleadings 
as  they  stand.    If  the  f^aintiff  has  a  cause  of  action  which  may  be 

1  Reported  In  fnU  In  the  New  York  Supplement ;  reported  as  a  memorandum 
decision  without  opinion  in  58  Hun,  610. 
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litigated  in  this  court,  she  ought  to  be  given  the  opfwrtunity  to  litigate 
it  here,  and  in  that  event  should  be  given  the  right  to  amend  her  com- 
plaint. In  a  former  amended  complaint  she  alleged  that  she,  as  well 
as  the  defendants,  were  Seneca  Indians  residing  on  the  reservation. 
A  demurrer  to  her  complaint  was  consequently  sustained.  She  amend- 
ed again  by  the  complaint  now  under  consideration,  and  by  an  alle- 
gation, which  is  evidently  purposely  evasive,  asserts  that  she  resides 
''outside  the  jurisdiction  of  the  Peacemakers*  Court."  This  is,  of 
course,  a  mere  assumption  by  the  pleader  of  the  province  of  the  court. 
If  she  does  not  reside  on  the  reservation,  it  is  a  very  simple  matter  to 
so  allege,  and  no  subterfuge  or  evasion  is  required,  and  aught  not  to 
be  practiced. 
An  order  may  be  entered  to  the  following  effect: 

(1)  Within  10  days  after  service  of  a  copy  of  this  order,  with  notice 
of  entry  thereof,  on  the  plaintiff,  upon  payment  of  the  costs  of  this  ac- 
tion to  date,  she  may,  if  she  so  elects,  serve  an  amended  complaint,  al* 
leging  that  the  plaintiff  is  not  a  resident  upon  the  Allegany  or  Cattarau- 
gus Reservations.  In  all  other  respects,  said  amended  complaint  to 
be  the  same  as  the  present  complaint. 

(2)  If  such  amended  complaint  be  not  so  served,  and  said  costs 
so  paid  within  said  time^  then  judgment  on  the  pleadings,  dismissing 
the  complaint,  with  costs,  may  be  entered. 

Ten  dollars  costs  of  this  motion  are  allowed. 


(106  Misc.  Rep.  545) 

BIESANTZ  V.  SUPREME  COUNCriL  OP  ROYAL  AROANTJM. 

(Supreme  Court,  Special  Term  for  Motions,  Kings  County.    March  18,  191^) 

1.  War  ^=»10(1) — EJtpect — Contracts — Stjit  fob  Death  Benbtit. 

In  action  for  death  benefit,  defense  that  payment  of  benefit  had  been 
made  upon  demand  to  the  Allen  Property  Custodian,  who  had  determined 
that  person  residing  in  Germany  was  an  enemy  and  had  the  right  to  the 
benefit,  was  not  demurrable,  in  view  of  Trading  with  the  Enemy  Act,  §  9 
(U.  S.  Comp.  St  1918,  §  3115%e),  providing  that  any  person  not  an  enemy 
may  bring  suit  against  the  custodian. 

2.  Constitutional  Law  ^=9306 — ^T&adinq  with  the  Eneict  Act— Due  Pbo- 

CESS. 

Trading  with  the  Enemy  Act,  §  7  (U.  S.  Comp.  St.  1918,  §  3115Vid),  pro- 
viding a  summary  method  for  obtaining  possession  of  an  enemy's  prop- 
erty, is  an  exercise  of  the  right  conferred  upon  Congress  by  Const  U.  S. 
art.  1,  §  8,  subd.  11,  and  section  9  of  said  act,  giving  any  one  not  an 
enemy  the  right  to  sue  the  Allen  Property  Custodian  In  the  federal  court, 
satisfies  the  Fifth  Amendment  as  to  due  process  of  law. 

3.  War  ^=>13(1) — Enemies*  Propertt — "Captures  on  Land  and  Water.'* 

Const.  U.  S.  art.  1,  §  8,  subd.  11,  giving  Congress  the  power  to  "make 
rules  concerning  captures  on  land  and  water,"  extends  to  captures  made 
within  the  United  States,  whether  the  property  Is  owned  by  an  alien  or 
a  resident,  or  even  a  citizen,  If  he  he  an  enemy, 

4.  Constitutional  Law  <©=»45,  48— Presumption  or  Constitutionauty — De- 

'TERMINATION. 

An  act  of  Congress  is  presumed  to  be  valid  unless  its  Invalidity  plainly 
appears,  and  its  invalidity  should  rarely  be  determined  by  a  coart  of  first 

Instance. 

I  ....  . 

^::»For  other  cases  see  same  topic  A  KEY-NUMBEH  in  all  Key-Numbered  Digests  A  Indexes 
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At  Law.  Action  by  Otto  Biesantz  against  the  Suprfeme  Council  of 
the  Royal  Arcanum.  Demurrer  challenging  one  of  defendant's  de- 
fenses overruled. 

Kamen  &  Ostertag,  of  New  York  City  (Sol   S.  Ostertag,  of  New 
York  City,  of  counsel),  for  plaintiff. 
Howard  C.  Wiggins,  of  Rome,  for  defendant. 

CROPSEY,  J.  [1]  This  action  is  to  recover  a  death  benefit.  The 
answer  admits  all  the  allegations  of  the  complaint,  but  pleads  that  de- 
fendant's by-laws  therein  set  forth  do  not  entitle  the  plaintiff  to  re- 
cover. A  defense  is  also  pleaded  that  payment  of  the  benefit  has  been 
made  by  the  defendant  to  the  Alien  Property  Custodian  upon  his  de- 
mand. The  plaintiff  demurs  that  this  defense  is  insufficient  in  law. 
The  particulars  of  the  respective  claims  need  not  be  stated.  It  is  suffi- 
cient here  to  say  that,  if  the  plaintiff's  contention  is  sound  and  the  de- 
fendant's by-laws  should  be  construed  as  he  claims,  he  is  entitled  to 
the  benefit.  If  the  contrary  be  held,  then  the  benefit  belongs  to  a  person 
residing  in  Germany. 

The  answer  alleges  that  the  Alien  Property  Custodian  had  determined 
that  the  person  residing  in  Germany  was  an  enemy  and  had  the  right 
to  the  benefit,  and  thereupon  made  his  demand.  The  demurrer  chal- 
lenges the  constitutionality  of  the  "Trading  with  the  Enemy  Act"  (Act 
Oct.  6,  1917,  c.  106,  40  Stat.  411  [U.  S.  Comp,  St.  1918,  §§  3115V2a 
to  3115i4j])»  which  contains  the  provisions  under  which  the  custodian 
acted.  Section  7,  subsection  C,  of  that  act,  as  amended  by  Act  No.  4, 
1918,  c.  201,  provides  that  the  President  may  require  any  money  or 
other  property  and  rights  and  claims  of  every  description  belonging  to 
an  enemy,  which  the  President  after  investigation  shall  determine  so 
belongs,  to  be  paid  over  to  the  Alien  Property  Custodian,  and  the  per- 
sons having  possession  of  the  property  are  required  to  deliver  it  to  the 
custodian  upon  his  demand.  It  further  provides  that  "the  sole  relief 
and  remedy  of  any  person  having  any  claim"  to  the  property  delivered 
to  the  custodian  shall  be  that  provided  by  that  act.  This  is  set  forth 
in  section  9  (U.  S.  Comp.  St.  1918,  §  SllSVge),  which  provides  that  any 
person,  not  an  enemy,  claiming  any  interest  in  the  property  taken  by 
the  custodian,  may  file  a  claim  and  brine  suit  in  the  District  Court 
against  the  custodian  to  establish  his  rights. 

[2,  3]  The  plaintiff's  contention  is  that  the  taking  by  the  Alien  Prop- 
erty Custodian  is  without  due  process  of  law  and  in  violation  of  the 
Fifth  Amendment.  The  "Trading  with  the  Enemy''  Act  is  a  war  meas- 
ure. Its  purpose  is  to  confer  upon  the  chief  executivie  the  power  to 
seize  the  property,  of  an  enemy.  The  mere  declaration  of  war  did  not 
confer  that  right.  Brown  v.  United  States,  8  Cranch,  110,  3  L.  Ed. 
504.  But  the  Constitution  (article  1,  §  8,  siibd.  11)  gives  Congress  the 
power,  not  only  to  declare  war,  but  also  to  "make  rules  concerning 
captures  on  land  and  water."  And  the  scope  of  this  provision  is  not 
confined  to  captures  made  outside  the  territory  of  the  United  States. 
It  extends  as  well  to  those  made  in  this  country,  and  it  is  immaterial 
whether  the  property  is  owned  by  an  alien  or  a  resident,  or  even  a 
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citizen  of  this  country,  if  he  he  an  enemy.  Miller  v.  United  States,  11 
Wall.  268,  305,  306,  310-313,  20  L.  Ed.  135. 

The  act  in  question  is  therefore  an  exercise  by  Congress  of  the  right, 
conferred  upon  it  by  the  Constitution,  of  determining  the  extent  to 
which  the  sovereign  power  shall  be  exercised  in  time  of  war  over  the 
person  and  property  of  the  enemy.  In  the  exercise  of  its  plenary 
power  in  this  matter.  Congress  might  have  provided  for  the  confisca- 
tion of  enemy  property ;  but  it  did  not  do  so.  The  act  on  its  face  is 
plainly  not  confiscatory.  It  does  provide  a  summary  method  for  ob- 
taining possession  of  an  enemy's  property,  but  it  safeguards  the  rights 
therein  of  any  one  not  an  enemy,  and  confers  upon  him  the  right  to  sue 
in  the  federal  courts.    This  is  an  adequate  protection. 

A  condition  of  war  requires  immediate,  even  drastic,  action  to  pre- 
vent the  use  of  enemy  property  against  the  government.  To  secure 
such  action,  the  power  to  determine  in  the  first  instance  whether  prop- 
erty is  or  is  not  enemy  property  must  necessarily  be  vested  in  some 
person,  and  by  this  act  that  person  is  the  President.  If  there  be  an 
error  in  the  determination,  it  may  be  corrected  by  an  appeal  to  the 
courts.  This  satisfies  the  constitutional  requirement  relating  to  due 
process  of  law.  Hagar  v.  Reclamation  District,  No.  108,  111  U.  S. 
701,  708,  4  Sup.  Ct.  663,  28  L.  Ed.  569;  Murray's  Lessee  v.  Hoboken 
Land  &  Improvement  Co.,  18  How.  272,  276,  283,  2.84,  15  L.  Ed.  372. 

The  so-called  Confiscation  Acts  passed  at  the  time  of  the  Civil  War 
were  upheld.  Miller  v.  United  States,  11  Wall.  268,  20  L.  Ed.  135.  So 
was  an  act  passed  in  the  present  war,  relating  to  disorderly  resorts 
near  camps  (United  States  v.  Casey  [D.  C]  247  Fed.  362)  ;  and  the 
act  in  question  has  recently  been  declared  constitutional  by  Judge  Knox, 
of  the  United  States  'District  Court  for  the  Southern  District  of  New 
York,  in  an  aUe  opinion  (Salamandra  Insurance  Co.  v.  New  York  Life 
Ins.  &  Trust  Co.,  254  Fed.  852).  The  decision  in  Keppelmann  v.  Kep- 
pelmann  (N.  J.  Ch.)  105  Atl.  140,  is  not  to  the  contrary.  It  merely 
holds  that  Congress  did  not  intend  to  confer  upon  the  Alien  Property 
Custodian  any  greater  power  over  enemy  property  than  the  enemy  him- 
self would  have  had  if  a  state  of  war  did  not  exist. 

[4]  The  validity  of  the  act  seems  plain;  but,  if  it  were  less  so,  it 
would  still  have  to  be  sustained.  An  act  of  Congress  is  presumed  to  be 
valid  unless  its  invalidity  plainly  appears,  and  to  justify  such  a  deci- 
sion its  invalidity  must  be  shown  clearly  and  unmistakably.  United 
States  v.  Gettysburg  Electric  Ry.,  160  U.  S.  668,  680,  16  Sup.  Ct.  427, 
40  L.  Ed.  576;  Nicol  v.  Ames,  173  U.  S.  509,  514,  515,  19  Sup.  Ct.  522, 
43  L.  Ed.  786.  And  this  should  rarely  be  done  by  a  court  of  first  in- 
stance. Michie  v.  New  York,  N.  H.  &  H.  R.  Co.  (C.  C.)  151  Fed.  694 ; 
International  Mercantile  Marine  Co.  v.  Stranahan  (C.  C.)  155  Fed. 
428,  430. 

Demurrer  overruled,  with  costs. 
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use  App.  Div.  877) 

PESOPUB  V.  NOVIK. 

(Supreme  Oourt,  Appellate  Division,  Second  Department    March  14,  1819.) 

Gbucinal  Law  ^s»1112— -AppEAii — ^Attacking  Becobd. 

Objections  that  defendant  did  not  plead  guilty,  or  did  not  understand 
the  proceedings,  or  that  the  interpreter  did  not  properly  perform  bis 
duty,  are  not  available  on  appeal^  coming  before  the  court  on  record, 
which  defendant  stipulates  is  true  and  correct,  and  shows  he  pleaded 
guilty,  and  is  silent  as  to  the  other  matters. 

Appeal  from  Westchester  County  Court. 

Mike  Novik,  against  whom  information  was  filed,  appeals  from  so 
much  of  an  order  of  the  County  Court  of  Westchester  County  as  af- 
firmed, as  modified,  a  judgment  of  the  Court  of  Special  Sessions 
convicting  him  of  petit  larceny.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  BLACKMAR, 
and  KELLY,  JJ. 

Elias  Rosenthal,  of  New  York  City,  for  appellant. 

Thomas  A.  McKennell,  Asst.  Dist.  Atty.,  of  New  York  City  (Lee 
Parsons  Davis,  Dist.  Atty.,  of  White  Plains,  on  the  brief),  for  the 
People. 

PER  CURIAM.  The  record  before  this  court  contains  a  notice 
of  defendant's  appeal  from  an  order  of  the  County  Court  of  West- 
chester County,  affirming,  as  modified,  a  judgment  of  a  Court  of  Spe- 
cial Sessions  in  that  county.    A  police  justice  in  a  village — 

"may  hold  a  Ctourt  of  Special  Sessions  therein  and  shall  have  in  the  first  in- 
stance exdusive  Jurisdiction  to  hear,  try  and  determine  charges  of  n  mis- 
demeanor committed  within  such  village  and  triable  by  a  Court  of  Special 
Sessions."    Village  Law  <Ck>nsol.  Ijaws,  c.  64)  f  182. 

There  is  no  separate  Court  of  Special  Sessions  in  the  village  of 
Hastings,-on-Hudson.  The  record  contains  an  information  charging 
the  defendant  with  the  crime  of  petit  larceny.  Penal  Law  (Consol. 
Laws,  c.  40)  §  1298.  The  crime  was  triable  before  a  Court  of  Spe- 
cial Sessions.  Code  Crim.  Proc.  §  56.  The  record  shows  the  arraign- 
ment of  the  defendant  before  the  police  justice.  Witnesses  were  ex- 
amined. The  defendant  pleaded  guilty,  and  the  justice,  holding  a 
Court  of  Special  Sessions,  accepted  the  plea  and  imposed  the  sentence 
which,  as  modified,  has  been  affirmed  by  the  County  Court.  The  ob- 
jections sought  to  be  urged,  that  defendant  did  not  plead  guilty,  or 
did  not  understand  the  proceedings,  or  that  the  interpreter  did  not 
properly  perform  his  duty,  are  not  available  upon  this  appeal,  which 
comes  before  this  court  upon  a  record  which  defendant  stipulates  is 
true  and  correct. 

The  order  of  the  County  Court  of  Westchester  County  is  therefore 
affirmed.    All  concur. 

^=9For  other  cases  see  same  topic  ft  KET-NXJMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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(187  App.  Div.  6) 

CURNBN  ▼.  BTAN  et  id. 

(Supreme  Cotiit,  Appellate  Division,  SecioDd  Department    March  14,  1919.) 

1.  Joint  ADVENxtRES  «=»7 — ^"Chose  in  Action" — Tiunbteb  of  Interest. 

Contract  tvith  United  States  to  construct  certain  number  of  submarine 
chasers  was  a  chose  in  action,  and  one  of  two  Joint  adventurers  could  not 
transfer  a  greater  interest  in  it  than  he  himself  possessed,  even  to  a 
bona  fide  purchaser  for  value,  unless  as  between  him  and  the  other  member 
he  had  authority  to  dispose  of  it 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,. Chose  in  Action.] 

2.  Joint  Adventttres  <©=»7 — Sale  of  Chose  in  Action  bt  One  MEiifBEB — 

Rights  of  Other  Member — Meast^re  of  Damages. 

Where  one  of  two  joint  adventurers,  having  contract  to  construct  sub- 
marine chasers  for  United  States  government,  without  knowledge  or  con- 
sent of  other,  sells  contract,  the  latter  is  entitled  to  recover  one-half  of 
net  profits ;  proper  allowance  being  made  for  expenses  for  use  of  a  plant, 
interest  on  working  capital,  premium  on  bond,  and  all  other  necessary 
and  proper  expenses  in  construction  of  vessels. 
.3.  Corporations  <g=>404(l) — ^Powers  of  General  Manager. 

General  manager  of  corporation  has  no  such  plenary  power  to  sell 
out  its  entire  property  and  assets  as  would  avoid  necessity  of  purchaser 
inquiring  as  to  who  was  really  interested  in  company,  and  such  inquiry 
should  not  be  made  solely  of  general  manager. 

4.  Appeal  and-  Error  ^s=>878(2) — Mati^bs  Reviewable. 

A  respondent  on  appeal,  who  did  not  except  to  findings  of  fact  of  trial 
court,  nor  appeal  therefrom,  cannot  question  them. 

5.  Joint  Adventures  <©=»7 — Chosbs  in  Action — ^Transfer. 

In  action  against  corporation  for  accounting  of  profits  made  under  a 
contract  in  which  plaintiff  had  a  half  interest,  evidence  held  not  to  show 
that  plaintiff  ever  authorized  his  coadventurer  to  sell  or  assign  contract. 

6.  Estoppel  ^=s>95 — Sale^ 

A  coadventurer,  having  a  half  interest  In  a  contract  to  build  vessels  for 
government,  was  not  estopped  to  claim  his  interest,  the  contract  baving 
been  sold  to  a  third  party  without  his  knowledge,  although  he  did  not 
at  once  notify  third  person  of  his  claim  after  learning  of  sale,  where  sale 
was  accomplished  one,  and  third  person  did  nothing  and  omitted  nothing 
because  of  Ills  silence. 

Jenks,  P.  J.,  and  Mills,  J.,  dissenting. 

Appeal  from  Trial  Term,  Rockland  C^tinty, 

Action  by  Cornelius  D.  Cumen  against  John  J.  Ryan  and  the  In- 
ternational Shipbuilding  &  Marine  Engineering  Corporation.  From 
a  judgment  for  plaintiflf,  the  last-named  defendant  appeals.    Affirmed. 

The  plaintiff  brought  this  suit  in  equity  to  impress  a  trust  upon  a  certain 
contract  dated  April  16.  1917,  between  the  United  States  government  and  In- 
ternational Shipbuilding  &  Marine  Engineering  Company  (hereinafter  refer- 
red to  as  the  "company")  for  the  construction  of  ten  boats  known  as  "sub- 
marine chasers,"  which  contract  the  defendant  corporation  claimed  to  own 
and  which  was  being  performed  by  said  defendant  at  the  time  the  suit  was 
commenced.  The  contract  was  made  pursuant  to  a  bid  submitted  to  the  Navy 
Department  by  the  company  on  March  31,  1917,  in  response  to  a  public  invi- 
tation for  bids.  The  bid  of  the  company  was  accepted  on  April  6,  1917,  and 
notice  of  the  acceptance  and  award  of  the  contract  sent  to  the  company  at  its 
office  in  New  York  City.  Hie  company  was  not  incorporated,  but  was  a 
name  used  by  the  plaintiff  and  the  defendant  Ryan.  The  bid  which  was  pre- 
pared  by  the  plaintiff  and  Ryan  was  signed  "International  Shipbuilding  & 

^=:»For  other  casob  see  same  topic  &  KEY-NUMBER  In  aU  Key-Numberad  Dlgeeti  A  Indexes 
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Marine  Engineering  Oompeny,  per  John  J.  Ryan»  Geni  Mgr.,"  and  was  taken 
to  Washington  by  the  plaintiff  and  deposited  with  the  Navy  Department. 
Certain  alterations  being  necessary,  it  was  withdrawn,  the  alterations  were 
made  by  the  plaintiff,  and  the  bid  was  again  received  by  the  Navy  Department, 
and  the  award  thereafter  made.  The  plaintiff  and  Ryan  had  entered  into  a 
written  agreement  in  December,  1916^  by  which  plaintiff  agreed  to  finance  all 
expenses  necessary,  to  the  amount  of  $5,000,  leading  up  to  securing  a  contract* 
for  furnishing  coast  defense  or  antisubmarine  boats  to  the  Canadian  or  Brit- 
ish governments,  which  was  the  original  object  of  the  parties,  which  con- 
tract contained  a  prorislon:  **Thls  agreement  is  also  to  cover  all  other  orders 
or  contracts  for  boats  of  any  description  whatsoever  or  any  other  company 
or  corporation  that  will  be  formed  for  boat-building  or  any  other  bu^ness  in 
connection  with  boats."  It  was  agreed  that  plaintiff  and  Byan  "are  to 
share  and  share  alike  in  all  profits  derived  from  the  sale  and  manufacturing  of 
said  boats."  The  plaintiff  was  to  be  president  and  treasurer  of  any  corpora- 
tion to  be  formed  for  the  building  of  the  boats,  but  Ryan,  who  had  experience 
Ip  boat-building,  was  to  have  charge  of  the  building  and  designing.  It  was 
also  agreed  that  any  money  advanced  by  the  plaintiff  in  connection  with  the 
boat  business  was  to  be  refunded  by  the  corporation  or  company,  if  one  was 
fbrmed,  or  Byan  personally  should  repay  one-half  of  said  moneys  advanced. 

The  trial  judge  in  his  findings  of  fact  has  found  that,  relying  np<m  Ryan's 
representations  that  he  was  a  boat  designer  and  builder  of  large  experience 
and  that  contracts  for  government  boat-building  could  be  obtained,  which 
would  be  very  profitable,  the  plaintiff  advanced  large  sums  of  money  to  Ryan, 
and  prior  to  the  award  of  the  contract  for  the  ten  submarine  chasers,  which 
is  the  subject  of  this  action,  plaintiff  had  paid  the  expenses  of  trips  to  Canada, 
and  later  to  England,  on  which  het  accompanied  Ryan,  in  an  unsuccessful 
effort  to  obtain  British  contracts.  The  plaintiff  claimed  to  have  advanced 
$11,600  for  expenses  prior  to  the  award  of  the  United  States  contract  in 
April,  1917,  which  amount  was  questioned  by  Ryan.  The  trial  judge  found 
that  the  advances  were  upwards  of  $5^525,  none  of  which  had  been  repaid. 
The  bid  accepted  by  the  United  States  government  and  embodied  in  the 
oontracts  was  for  ten  boats,  *f or  which  the  government  was  to  pay  a  total 
cost  of  $462/)00.  The  estimated  or  actual  cost  of  construction,  plant,  etc., 
prepared  by  Ryan,  indicated  a  large  profit  from  the  performance  of  the  con- 
tract. The  trial  couri:  found  that,  after  the  award  of  the  contract,  the  plaintiff 
and  Ryan  at  once  proceeded  to  obtain  a  yard  and  plant  at  which  to  build 
the  boats,  visited  various  localities,  and  plaintiff  examined  a  boat-building, 
plant  at  Nyack,  N.  Y.,  and  reported  to  Ryan  that  it  was  a  suitable  location. 
The  trial  judge  also  found  that  after  these  inspections  the  plaintiff  and  Ryan 
agreed  to  form  a  corporarion,  in  accordance  with  their  contract  of  December, 
1916i,  to  construct  the  boats,  that  the  plaintiff  was  at  all  times  ready  and 
willing  to  perform  all  the  conditions  of  the  contract  between  him  and  Ryan, 
and  to  finance  and  carry  out  the  contract  with  the  United  States  government, 
and  that  plaintiff  at  no  time  abandoned  the  enterprise. 

Without  plaintiff's  knowledge,  and  during  the  period  in  which  plaintiff  was 
examining  proposed  plants,  and  engaged  in  other  work  preliminary  to  the 
actual  execution  of  the  contract  and  the  commencement  of  building  opera- 
tions, Ryan  opened  negotiations  with  one  Felix  Isman  to  obtain  an  advance 
of  money  on  the  contract  awarded  to  the  company  by  the  government,  and 
on  April  7,  1017,  received  $1^600  cash  from  Isman  on  an  agreement  by  which 
he  promised  to  turn  over  the  contract  to  a  corporation  to  be  formed  by  Isman 
under  the  same  name  as  the  company,  which  Ryan  represented  to  be  himself. 
The  corporation  was  to  have  a  capital  stock  of  $3,000,000,  of  which  $1,000,000 
was  to  t>e  preferred  and  $2»000;000  common  stock,  Ryan  to  have  at  all  times  49 
per  cent,  of  the  common  stock  and  to  be  employed  by  the  new  company  at  a 
salary  of  $100  per  week.  On  April  21,  1917,  still  without  plaintifTs  knowledge, 
Ryan  entered  into  an  agreement  with  one  Pope  and  with  certain  Canadian  in- 
vestors, '  by  which  he  agreed  to  turn  over  the  contract  to  them,  or  to  a  cor- 
poration to  be  organised  by  them,  with  a  capital  stock  of  $l,QOOi,000,  Ryan  to 
receive  practically  all  of  the  stock  in  consideration  of  turning  over  the  con- 
tract, but  returning  75  per  cent,  thereof  to  the  Canadians,  retaining  25  per 
cent,  for  himself,  out  of  which  he  was  to  obtain  a  release  of  any  interest 
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possessed  by  laman  or  Pope.  In  his  dealings  with  tbe  Canadians,  Byan  repre* 
sented  to  them  that  he  was  the  sole  owner  of  the  award,  and  that  no  one 
else  was  interested  therein  save  Isman  and  Pope.  The  Canadians  thereupon 
incorporated  the  defendant  International  Shiphnilding  &  Marine  Engineering. 
Corporation,  which,  it  will  be  noted,  is  the  identical  name  lued  by  the  plain* 
tiff  and  Ryan  in  making  the  bid,  save  that  the  word  "Corporation"  is  substi- 
•tuted  for  "Company,"  and  at  once  proceeded  to  obtain  the  snrety  bond  re- 
quired by  the  government  before  the  contract  could  be  executed.  The  plain- 
tiff testified  that  he  had  arranged  for  a  surety  bond  prior  to  the  time  he 
discovered  Ryan's  transactions.  The  Canadians  procured  this  surety  bond» 
which  guaranteed  performance  by  the  "Company,"  not  by  the  corporation 
defendant,  and  immediately  proceeded  to  Washington  with  Ryan  and  signed 
the  contract  in  the  name  of  the  "Company,"  not  the  corporation.  They  pur- 
chased the  plant  at  Nyack  for  $50,000  cash  and  at  once  commenced  the  con- 
strution  of  the  ten  submarine  chasers. 

The  trial  judge  found  that  the  agreement  between  Ryan  and  Isman,  and 
the  subsequent  transfer  ot  the  contract  to  the  Canadian  investors  and  to  the 
defendant  corporation,  were  in  fraud  of  the  plaintifiTs  rights  and  to  defraud 
plaintiff  of  his  rights  under  the  contract. 

The  learned  trial  Judge  has  also  found  as  matter  of  fact  that,  at  the  time 
of  the  formation  of  the  defendant  corporation  and  the  issuance  of  stock  and 
payment  for  the  plant,  the  Canadians  had  no  knowledge  that  plaintiff  had  any 
interest  in  the  award,  and  that  prior  to  such  incorporation  they  made  inquiries 
of  Ryan  and  Pope  and  were  infonned  that  no  one  else  was  interested  in 
the  award  save  Ryan.  Pope,  and  Isman.  He  also  found  as  matter  of  law  ttiat 
the  defendant  corporation  purchased  the  award  in  good  faith,  for  a  valuable 
consideration,  and  without  notice  of  plaintiff's  claim. 

But  the  learned  trial  Judge  held  that  the  contract  was  a  chose  in  action, 
and  the  defendant  corporation  took  the  assignment  thereof  subject  to  plain* 
tiff's  interest  and  equity  therein ;  that  the  plaintiff  had  not  authorized  Ryan 
to  dispose  of  the  contract,  nor  was  plaintiff  estopped  from  denying  Ryan's 
authority. 

The  organization  of  the  defendant  corporation,  the  signing  of  the  contract 
at  Washington,  the  transfer  of  the  award,  the  purchase  of  the  Nyack  plant 
and  commencement  of  building  operations  appear  to  have  been  carried  on  with 
celerity,  being  accomplished  within  comparatively  few  days  from  the  time 
when  the  Canadians  say  they  first  heard  of  the  award  from  Pope.  The 
plaintiff,  who  was  in  Washington  during  the  transactions  in  question,  re- 
turned to  New  York  on  May  5,  1917,  and  on  May  12,  1917,  was  informed  by 
Ryan  of  the  sale  of  the  contract  to  the  Canadian&  It  appears  that  a  quar- 
rel took  place  between  the  plaintiff  and  Ryan,  the  plaintiff  demanding  a 
return  of  the  money  which  he  had  advanced,  and  to  which  he  was  entitled 
under  his  agreement  with  Ryan  of  December,  1916,  Irrespective  of  his  one- 
half  interest  in  the  profits  of  the  enterprise.  A  controversy  ensued  over  the 
amount  due  from  Ryan  to  the  plaintiff  for  such  advance.  On  Jxme  1,  1917. 
Ryan  wrote  the  plaintiff,  offe^ng  him  $30,000  in  stock  of  the  corporation  "for 
past  favors."  Plaintiff  refused  the  "gift,"  and  on  June  14th  Ryan  wrote 
plaintiff  that,  as  he  threatened  litigation,  he  would  realize  that  he  would 
have  to  take  time  if  he  brought  suit  Plaintiff  insisted  that  he  had  advanced 
$11,180.  Ryan  on  June  22,  1917,  offered  him  $4,500,  which  plaintiff  refusal, 
and  on  July  27th  began  this  suit,  in  which  he  demands  Judgment  for  $5,533 
advanced  and  a  decree  that  he  is  the  owner  of  a  one-half  interest  in  the  con- 
tract between  the  United  States  government  and  the  International  Shiplmild- 
ing  &  Marine  Engineering  Company,  now  claimed  by  the  defendant  corpora- 
tion, and  one-half  of  the  profits  derived  therefr(»n.  He  prays  for  an  ac- 
counting by  the  defendant  corporation,  and  that  the  proceeds  and  profits  be 
impressed  with  a  trust  in  his  favor  for  one-half  thereof,  and  that  a  receiver 
be  appointed. 

The  action  was  commenced  on  July  27,  1917,  and  the  trial  Judge  finds  that 
this  was  the  first  time  the  plaintiff  asserted  a  claim  against  the  defendant 
corporation* 

Upon  the  trial  of  the  action,  the  learned  trial  Judge  stated  that  he  would 
first  decide  whether  the  plaintiff  made  out  a  case  to  show  whether  he  had  any 
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right  to  share  In  the  profits  of  the  defendant  corporation.  This  he  referred 
to  OS  the  ntaln  issue.  He  said:  "I  think  we  should  try  and  determine  first 
the  question  of  the  plaintiff's  interest  in  the  contrat;t.  If  he  has  none,  there 
is  nothing  further;  and  if  he  has  an  Interest  that  is  established  by  the 
judgment,  then  I  think  he  should  take  an  independent  action  and  proceed) 
for  a  receivership.  I  don't  think  it  ought  to  be  asked  for  now,  until  it  is  de- 
termined whether  he  has  an  interest  or  not."  To  which  plaintiff's  counsel 
replied,  **You  don't  think  we  would  have  to  start  another  action?"  and  the 
Judge  answered:  "I  don't  say  you  will  have  to,  but  I  think  it  would  be  ad- 
visable to.  *  *  *  I  think  we  had  better  clean  up  the  first  question,  and 
determine  whether  the  plaintiff  has  an  interest,  and  then,  if  the  plaintiff 
gets  a  Judgment  here,  establishing  an  interest  in  this  business,  he  can  take 
whatever  proceedings  are  best  to  protect  that  interest  in  the  business,  either 
by  application  fOr  a  receivership,  or  proceeding  to  dissolve  the  corporation, 
or  whatever  may  be  advisable." 

The  case  proceeded  upon  that  theory,  and  Judgment  was  rendered  for  the 
plaintiff,  establishing  his  interest  in  the  contract  for  the  construction  of  the 
ten  submarine  chasers.  The  court  decreed  that,  the  plaintiff  and  defendant 
Ryan  being  ooad venturers  in  procuring  the  contract  and  being-  equally  Inter- 
ested therein,  Ryan,  with  intent  to  defraud  plaintiff,  assigned  the  contract 
first  to  Isman  and  later  to  the  defendant  corporation;  that  such  assign- 
ments were  without  plaintiff's  knowledge  or  consent,  and  in  fraud  of  his 
rights;  that  the  contract  was  a  chose  in  action;  and  that  the  defendant 
corporation  took  the  assignment  thereof  subject  to  the  plaintiffs  Interests 
and  equity  therein*  The  judgment  further  decreed  that  the  plaintiff  is  the 
owner  of  a  one-half  interest  in  the  contract,  and  was  entitled  to  an  account- 
ing as  to  the  value  of  said  one-half  interest  The  court  found  that  plaintiff 
had  no  interest  in  the  shipbuilding  plant  of  the  defendant  corporation  at 
Nyack,  and  no  interest  tn  any  other  contract  of  the  defendant  corporation, 
and  as  a  conclusion  of  law  that  the  plaintiff's  interest  in  the  contract  specified 
is  in  the  net  profits  of  said  contract,  if  any,  after  proper  allowances  have 
been  made  for  expenses  for  the  use  of  the  plant,  Interest  on  working  capital, 
premiums  on  bond6,  and  all  other  necessary  and  proper  expenses  in  the  con- 
struction of  said  vessels.  The  findings  and  judgment  as  entered  award  no 
specific  relief  as  against  defendant  Byan,  except  the  costs  of  the  action. 
Ryan  does  not  appeal. 

Argued  before  JENKS,  P.  J.,  and  MIIXS,  RICH,  PUTNAM,  and 
KELLY,  JJ. 

E.  Crosby  Kindleberger,  of  New  York  City  (Hamilton  Rogers,  of 
New  York  City,  on  the  brief),  for  appellant. 
E.  W.  Hofstatter,  of  Nyack,  for  respondent. 

KELLY,  J.  [1,2]  We  are  all  agreed  that  the  learned  trial  justice 
was  right  in  his  ruling  that  the  contract  was  a  chose  in  action,  and 
that  Ryan  could  not  transfer  a  greater  interest  in  it  than  he  himself 
possessed,  unless  as  between  plaintiff  and  himself  he  had  authority 
to  dispose  of  it ;  and,  if  he  had  no  such  authority,  the  question  would 
still  remain  whether  the  plaintiff  by  his  conduct  or  laches  is  estopped 
from  questioning  the  sale  to  the  Canadians.  We  are  also  agreed  that, 
if  the  plaintiff  is  entitled  to  recover,  his  interest  would  be  in  the  net 
profits,  if  any,  6f  the  contract  for  the  ten  submarine  chasers  after 
proper  allowances  have  been  made  fcM-  expenses  for  the  use  of  the 
plant,  interest  on  working  capital,  premium  on  bond,  and  :all  other  nec- 
essary and  proper  expenses  in  the  construction  of  the  vessels.  The 
judgment  appealed  from  establishes  plaintiff's  ownership  of  one-half 
interest  in  the  contract  and  his  right  to  one-half  of  such  net  profits. 
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My  Brethren  who  dissent  from  the  affirmance  of  the",  judgment 
are  of  opinion  that  upon  the  evidence  the  plaintiff  cannot,  as  against 
the  Canadians  represented  by  the  defendant  corporation  appellant, 
question  Ryan's  right  to  sell  the  contract,  and  that  plaintiff  omitted  to 
promptly  disavow  Ryan's  acts  on  learning  of  his  assignment  or  sale 
of  the  award  and  contract.    This  is  the  point  of  difference  between  us. 

[3,  4]  The  learned  trial  justice  has  found  as  matter  of  fact  that 
the  Canadian  investors,  in  dealing  with  Ryan,  acted  in  good  faith  and 
without  knowledge  of  plaintiff's  interest  in  Uie  transaction.  The  re- 
spondent urges  that  the  evidence  shows  the  contrary,  or  at  least  lack 
of  the  ordinary  precautions  to  be  taken  where  one  is  purchasing  prop- 
erty, title  to  which  upon  the  face  of  things  is  not  in  the  vendor,  and 
he  asks  this  court  to  make  new  findings  holding  the  defendant  corpora- 
tion chargeable  with  knowledge  of  plaintiff's  rights  and  equities.  If 
this  were  an  original  question  with  us,  we  might  have  some  difficulty^ 
in  approving  of  the  business  methods  of  the  purchasers  of  the  con- 
tract The  remarkable  haste,  with  which  the  purchase  was  consiun- 
mated,  the  fact  that  on  its  face  the  award  had  been  made  to  the  com- 
pany, of  which  Ryan  was  simply  general  manager,  the  use  of  the  name 
of  the  company  by  the  purchasers  in  making  the  contract,  these  and 
other  matters  in  evidence  would  seem  to  call  for  investigation  and 
inquiry  from  some  one  other  than  the  man  who  was  selling  what  ap- 
parently did  not  belong  to  him.  The  general  manager  of  a  corporation 
has  no  such  plenary  power  to  sell  out  its  entire  property  and  assets  as 
would  avoid  the  necessity  of  the  purchasers  inquiring  as  to  who  was 
really  interested  in  the  company,  and  such  inquiries  should  not  have 
been  made  solely  of  the  general  manager  and  his  colleague.  Pope. 
Slight  inquiry,  whether  Jit  the  office  of  the  so-called  company  in  New 
York  City,  or  even  at  the  Navy  Department,  where  the  plaintiff  per- 
sonally had  actually  submitted  the  bid  on  introductions  from  high 
governmental  officials,  would  have  at  once  disclosed  his  interest.  It 
is  not  enough  to  say  that  they  "did  not  know,"  if  they  should  have 
known,  nor  should  they  justify  their  lack  of  knowledge  by  omitting 
to  make  inquiries  any  reasonable  man  would  have  made,  or  by  relying 
upon  statements  made  by  the  very  people  who  were  selling  them  prop- 
erty marked  plainly  as  belonging  to  some  one  else.  But  the  respondent 
did  not  except  to  the  findings  of  the  learned  trial  justice  in  these  par- 
ticulars, nor  has  he  appealed  therefrom,  and  he  cannot  question  them 
here.  Cox  v.  Stokes,  156  N.  Y.  491-504,  51  N.  E.  316;  Brown  v. 
Robinson,  173  App.  Div.  583,  160  N.  Y.  Supp.  287. 

[6]  I  cannot  find  any  evidence  that  the  plaintiff  ever  authorized 
Ryan  to  sell  or  assign  the  award  and  contract.  The  trial  judge  has 
found  that  Ryan  acted  without  the  knowledge  and  consent  of  the  plain- 
tiff and  with  intent  to  defraud  him.  Ryan  appears  to  have  been  a  man 
of  varied  experiences;  but  the  evidence  shows  that  he  was  a  boat- 
builder,  had  constructed  boats  which  may  not  have  been  as  large  as 
those  desired  by  the  government,  but  were  of  the  same  general  char- 
acter as  fast  motor  boats.  He  was  interested  in  a  boat-building  plant 
near  Detroit,  and  there  is  no  doubt  on  the  evidence  that  the  plaintiff 
relied  upon  his  ability  as  a  boatbuilder.    He  had  undertaken  to  build 
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boats  for  the  Canadian  government,  and  plaintiff  has  accompanied  hinri 
to  England.  They  had  dealt  with  naval  authorities  and  diipbuilders, 
and  had  exhibited  their  plans  and  blueprints,  and  there  is  no  sugges- 
tion in  the  record  that  his  competency  was  questioned.  Even  the  de- 
fendant corporation  agreed  to  pay  him  a  salary  of  $7,500  a  year  for 
his  services  in  securing  business  and  aiding  and  assisting  them  in  de- 
signing and  building  boats.  Nor  w^s  the  bid  made  and  the  award  of 
the  contract  obtained  with  the  purpose  of  selling  it.  Immediately  upon 
receiving  notice  of  the  award  the  plaintiff  and  Ryan  set  about  pro- 
curing a  plant.  The  approval  of  the  naval  authorities  was  obtained 
first  for  a  plant  at  Detroit,  and  later  at  Nyack. 

Before  Ryan's  first  lapse  from  fair  dealing  with  plaintiff,  they  were 
discussing  the  advance  in  price  of  material,  and  Ryam  testified  that  he 
had  actually  ordered  material  which  was  being  loaded  at  Hillside, 
Miss.,  billed  to  Marine  City,  Mich.  He  testified  that  he  had  actually 
commenced  work  at  the  latter  place  for  which  governmental  approv- 
al had  been  obtained,  and  was  disturbed  at  the  difficulty  in  bringing 
the  completed  boats  to  tidewater  at  New  York,  afterwards  obviated 
by  the  selection  of  the  )rard  at  Nyack,  N.  Y.  The  plaintiff  appears  to 
have  been  in  earnest  on  his  part.  He  had  visited  the  surety  company 
to  arrange  for  the  necessary  bond  upon  the  contract,  and  it  was  the 
plaintiff  who  visited  and  examined  the  Nyack  shipyard,  reporting  his 
approval  to  Ryan.  There  appears  to  be  ample  evidence  to  sustain  the 
finding  of  the  trial  justice  that  the  plaintiff  was  at  all  times  ready  and 
willing  to  finance  and  carry  out  the  contract  with  the  government,  to 
perform  all  the  conditions  of  his  contract  with  Ryan,  and  that  he 
at  no  time  abandoned  the  enterprise.  It  will  not  do  to  call  him  an 
adventuifer,  in  the  offensive  sense.  I  think  the  evidence  shows  that 
at  the  outset  Ryan  intended  to  carry  out  his  agreement  with  plaintiff, 
and  it  was  not  until  after  his  personal  necessities  brought  him  into 
contact  with  the  financial  gentlemen,  Messrs.  Isman  and  Pope,  and  the 
Canadian  investors,  that  he  suffered  himself  t6  be  led  astray.  So  far 
as  his  25  per  cent,  stock  interest  in  the  defendant  corporation  was  con- 
cerned, half  of  it  immediately  went  to  Isman  and  Pope ;  the  remaining 
12%  per  cent,  being  put  in  pawn  or  as  collateral  for  a  loan  of  $5,000 
obtained  from  a  New  York  gentleman  named  Considine,  from  whom 
the  Canadians  subsequently  purchased  it.  It  would  appear  that  the 
plaintiff  cannot  be  charged  with  any  lack  of  good  faith.  Indeed,  it  is 
evident  that,  while  he  may  not  have  had  experience  in  shipbuilding, 
his  individual  introduction  to  the  naval  authorities  in  Washington, 
and  his  individual  correction  and  deposit  of  the  bid,  were  important 
factors  in  the  acceptance  of  the  bid  and  the  award  of  the  contract. 
There  is  no  evidence  "in  the  record  that  he  had  any  idea  or  intimation 
of  any  sort  that  Ryan  was  attempting  to  sell  him  out. 

[6]  It  is  suggested  that  he  is  in  some  way  estopped  from  question- 
ing the  sale  to  fhe  Canadians  because,  when  he  first  learned  of  Ryan's 
duplicity  about  May  12,  1917,  he  did  not  at  once  notify  the  Canadians 
of  his  claim.  But  flie  sale  was  then  an  accomplished  tlung.  He  had  in 
no  way  induced  the  Canadians  to  deal  with  Ryan.  They  say  they 
never  knetv  him  or  heard  of  him.    He  at  once  demanded  from  Ryan 
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the  money  which  he  had  advanced,  and  to  which  he  was  entitled  under 
his  agreement,  irrespective  of  his  interest  in  the  profits  arising  from 
the  profits  of  the  enterprise.  He  refused  Ryan's  offer  of  $30,000  in 
stock  of  the  defendant  company  as  a  gift  for  "past  favors."  He  ren- 
dered statements  of  his  advances,  and  afterwards  itemized  them ;  but 
he  could  not  collect  anything,  and  finally  consulted  counsel,  and  this 
action  was  commenced  late  in  July.  I  cannot  see  how  anything  he  did 
or  omitted  to  do  prejudiced  the  defendant  corporation  or  its  mana- 
gers. They  had  purchasea  the  award  and  contract,  signed  the  papers, 
incorporated  the  company,  expended  $50,000  in  cash  for  the  Nyack 
shipyard,  and  deposited  $100,000  for  working  capital,  all  on  May  2d 
or  3d.  They  had  at  once  commenced  work  on  the  boats.  It  is  hard 
to  see  how  any  announcement  by  the  plaintiff  of  his  rights  and  claims 
after  May  12th  would  have  affected  them.  They  had  taken  an  assign- 
ment of  an  award  made  to  '^International  Shipbuilding  &  Marine  En- 
gineering Company,  World's  Tower,"  without  any  mention  of  Ryan's 
name,  and  had  executed  a  contract  with  the  government  in  the  name 
of  that  company  described  as  of  "World's  Tower  Bldg.,  West  40th  St., 
of  New  York" ;  Mr.  Tanguay  signing  as  president  and  Mr.  Forward 
as  secretary,  although  neidier  of  them  was  an  officer  of  the  company, 
which  in  fact  had  no  legal  existence.  They  had  procured  the  Globe 
Indemnity  Company  to  act  as  surety  for  them  on  that  contract. 

If  there  was  necessity  for  signature  of  a  president  and  secretary 
to  the  contract,  it  would  seem  as  though  some  proper  inquiry  should 
have  been  made  as  to  the  authority  of  Mr.  Ryan  as  "general  manager" 
to  turn  over  the  contract  to  them.  But  the  point  of  all  this  is  that  it 
is  evident  that  the  plaintiff's  failure  to  protest  or  object,  between  May 
12th  and  the  date  of  the  commencement  of  his  lawsuit,  cannot  have 
injured  them  or  influenced  them  in  their  dealings  in  any  way.  They 
did  nothing  and  omitted  nothing  because  of  plaintiff's  silence,  and  we 
know  that  after  suit  was  commenced  they  acquired  Mr.  Ryan's  stock 
from  his  friend,  Mr.  Considine.  So  that,  conceding  the  proposition 
that  in  the  absence  of  estoppel  the  assignor  of  a  chose  in  action  can- 
not transfer  to  the  assignee,  even  though  a  purchaser  for  value  with- 
out notice,  any  greater  title  than  the  assignor  possesses,  I  cannot  find 
any  estoppel  as  against  the  plaintiff  here. 

It  is  impossible  to  tell  upon  the  record  before  us  what  profit  may 
have  resulted  from  this  contract,  or  whether  there  was  any  profit; 
but  upon  the  evidence  the  judgment  rendered  at  the  Special  Term  ap- 
pears to  be  right  and  should  be  affirmed. 

Judgment  affirmed,  with  costs. 

RICH  and  PUTNAM,  JJ.,  concur. 

MILLS,  J.  (dissenting).  The  crucial  question  here  is  whether  or 
not  Ryan,  as  against  Cumen,  had  authority  to  sell  the  award  to  the 
Canadian  capitalists — either  directly  or  impliedly  through  some  form 
of  estoppel.  If  he  had  no  such  authority,  then  I  think,  barring  any 
question  of  laches,  plaintiff,  Cumen,  could  in  equity  seek  and  |[ain  the 
relief  which  by  the  judgment  has  been  awarded  to  him.    I  thmk  that 
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the  undisputed  facts  and  the  inferences  fairly  to  be  drawn  from  them 
answer  the  above  inquiry  in  the  affirmative.  This  I  coniclude  for  the 
following  reasons,  viz. : 

(a)  The  award,  according  to  the  finding,  was  really  in  the  name  of 
Ryan,  viz. :  "International  Shipbuilding  &  Marine  Engineering  Com- 
pany, John  J.  Ryan,  by  John  J.  Ryan,  Manager."  There  was  no  such 
corporation.  The  bid,  therefore,  was  really  in  form  by  Ryan,  and  the 
award  was  really  to  him.  If  Cumen  was,  as  found,  a  half  owner  of 
it  with  Ryan,  he,  Cumen,  suffered  the  Canadians  to  deal  with  Ryan 
as  sole  owner,  and  therefore  should  be  held  estopped  from  disputing 
as  to  them  Ryan's  autfiority  to  deal  with  them  as  su^,  inasmuch  as 
they  did  so  deal  with  him  in  entire  good  faith. 

.(b)  It  is  evident  that  the  two,  Cumen  and  Ryan,  in  the  matter  of  the 
bid  and  award,  were  coadventurers,  that  neither  had  the  captial  to 
carry  out  the  proposed  work,  and  that  their  real  purpose  was  to  dis- 
pose of  the  award.  It  was  therefore  within  the  obvious  scheme  of 
their  copartnership  to  dispose  of  the  award  outright,  or  at  least  for  a 
part  of  the  stock  of  the  corporation  which  capitalists  might  form  to 
do  the  work  under  the  award.  Hence  Ryan  had  real  authority  from 
Cumen  to  dispose  of  the  award  as  he  did  for  an  interest  in  the  work- 
ing corporation  formed  by  the  Canadian  capitalists.  The  telegram  by 
plaintiff  to  Ryan  of  April  9,  1917,  fairly  implies  that  Cumen  realized 
that  Ryan  could  then  in  Detroit  make  valid  such  deal,  and  therefore 
deemed  it  necessary  to  specially  stop  him  from  so  doing  untilhe  (Cur- 
nen)  had  a  chance  to  submit  a  proposition  which  he  was  attempting  to 
negotiate.  Moreover,  it  is  evident  that,  when  Curnen  first  learned  of 
the  deal  actually  made  by  Ryan  with  the  Canadians,  he  did  not  repu- 
diate Ryan's  authority  to  make,  it,  but  merely  complained,  in  effect, 
that  Ryan  was  not  giving  him  his  share,  viz.  that  ''he  [Cumen]  had 
heefi  given  a  rotten  dirty  deal" ;  and  the  break  between  them  evident- 
ly came  from  Ryan's  disputing  the  amount  due  from  him  to  Curnen 
for  moneys  advanced  or  loaned.  From  the  facts  in  reference  to  this 
phase  of  the  matter  as  found,  it  is  evident  that  from  May  5,  1917, 
when  Curnen  became  fully  advised  of  the  deal  made  by  Ryan,  to 
July  27,  1917,  when  this  action  was  commenced,  Curnen  made  no 
claim  against  the  Canadians  or  their  corporation,  but  made  his  claim 
merely  against  Ryan  personally.  Meanwhile,  evidently  the  corpora- 
tion was  proceeding  with  the  execution  of  the  contract,  and  complet- 
ed some  of  the  submarine  chasers. 

My  conclusion,  therefore,  is  that  Curnen  is  bound  by  the  contract 
made  by  Ryan  with  the  Canadians  and  their  corporation:  (a)  Be- 
cause such  a  deal  was  within  the  real  authority  of  Ryan  as  coadven- 
turer  with  Cumen;  (b)  because  it  was  certainly  within  the  apparent 
authority  of  Ryan — i.  e.,  within  the  appearances  with  which  Cumen 
had  clothed  him,  and  upon  which  th^  Canadians  in  good  faith  acted; 
and  (c)  because  Curnen  did  not  at  once,  upon  being  informed  of  the 
deal,  repudiate  to  the  Canadians  and  their  corporation  Ryan's  such 
authority,  but  suffered  them  to  go  on  with  their  expenditures  and  work 
upon  the  faith  of  such  authority.  In  short,  the  situation  appears  to 
be  this :    That  the  two  adventurers  (here  using  the  term  in  the  other  and 
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dubious  sense),  having  entered  into  a  scheme  tx>  exploit  the  govern- 
ment, and  to  that  end  taken  an  award  which  they  were  utterly  in- 
capable of  carrying  out,  did  by  one  of  them  sell  it  for  a  substantial 
price  to  the  Canadian  capitalists,  and  then  quarreled  among  them- 
selves as  to  the  division  of  that  price,  and  after,  through  such  quarrel, 
Ryan,  who  had  received  the  whole  price,  had  made  away  with  it,  then 
the  other  one,  Curnen,  made  claim  upon  the  Canadians*  To  my  mind 
there  is  no  merit,  legal  or  equitable,  in  such  claim. 

Therefore,  while  I  appreciate  the  great  care  which  Mr.  Justice 
KELLY  has  exercised  in  considering  the  appeal  and  preparing  his 
opinion,  I  feel  constrained  to  dissent  therefrom. 

JENKS,  P.  J.,  concurs. 

(187  App.  Div.  82) 

In  re  RIES  et  al. 

In  re  RBHFEUDT'S  ESTATE. 

(Supreme  Court,  Appellate  Division,  Second  Department.    March  14, 1919.) 

1.  Courts  ^=3>199 — Pbobatb  Prooesdinos — Statute  Apfucablx. 

^  A  proceeding  begun  in  the  Surrogate's  Court  in  1914  is  not  subject  to 

the  new  Practice  Act  applicable  to  that  court 

2.  Executors  and  Administrators  <5=5>472 — ^Accounting — Undisclosed  As- 

sets. 

Where  an  application  tinder  Code  Civ.  Proc.  §  2727,  by  creditors  to  com- 
pel an  accounting  by  an  administratrix  c.  t  a.,  makes  out  a  plain  case  of 
previously  undisclosed  and  undiscovered  assets,  the  surrogate  should 
have  directed  an  accounting. 

3.  Evidence  <&=»208(2) — Admissions — Former  Pleadings. 

In  an  application  by  creditors  to  compel  an  accounting  by  an  adminis- 
tratrix for  undisclosed  and  undiscovered  assets,  an  answer  by  the  adminis- 
tratrix in  a  former  proceeding  for  an  accounting,  tending  to  show  a  Sale 
of  realty,  is  admissible  against  her  as  an  admission. 

4.  Executors  and  Administrators  ^=»472 — Accounting— Presumption, 

In  an  application  by  creditors  to  compel  an  accounting  by  an  adminla- 
tratrlx  of  undisclosed  assets,  the  admission  of  evidence  that  the  adminis- 
tratrix had  made  a  sale  of  realty  raised  a  presumption  that  she  received  a 
money  consideration  therefor,  for  which  she  would  be  required  to  ac- 
count. 
6.  Executors  and  Administrators  <®=»472 — ^Proceedings  for  Aocounhnq — 
Laches. 

Where  creditors  brought  a  proceeding  in  1914  to  compel  an  administra- 
trix appointed  in  1911  to  account  for  undisclosed  assets,  and  they  were  de- 
nied relief,  from  which  an  appeal  was  prosecuted,  and  determined  on  the 
issue  of  Jurisdiction  alone,  a  renewal  of  the  application  and  its  disposi- 
tion in  1918  was  prosecuted  in  time,  since  the  proceeding  was  a  continu- 
ous one. 

6.   EXECUTORa    and     APMINISTSATOBB     ^=:»513(15)— AOOOUKTiSlVa — CONX^IiDSIVE- 

NESS. 

The  settlement  of  an  account  by  an  administratrix  c.  t  a.  la  not  con- 
clusive in  her  favor  as  to  assets  undisclosed  by  such  accounting. 

Appeal  from  Surrogate's  Court,  Queens  County. 
Application  by  Charles  Ries  and  another,  as  creditors  of  the  estate 
of  (jatherine  A.  C.  G.  Rehfeldt,  for  an  accounting.     From  an  order 

^=;>For  other  caseB  see  same  topic  A  KGY-'NUMBHR  In  all  Key-Numbered  Digests  &  Indexes 
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of  the  Surrogate's  Court  denying  an  accounting,  they  appeal.    Order 
reversed,  and  matter  remitted,  with  directions. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Thornton  Earle,  of  New  York  City,  for  appellants. 
Louis  J.  Halbert,  of  Brooklyn,  for  respondent 

JENKS,  P.  J.  [1]  This  is  an  appeal  from  an  order  of  the  Surro- 
gate's Court  that  denies  an  accounting  for  undisclosed  and  undiscov- 
ered assets  by  the  administratrix  c  t  a.  of  Rehfeldt,  deceased.  The 
proceeding  was  begun  in  1914  by  creditors  of  Rehfeldt,  and  therefore 
the  new  Practice  Act  (Acts  1914,  c.  443),  does  not  apply.  Matter  of 
Ries,  182  App.  Div.  296,  169  N.  Y.  Supp.  426  and  cases  cited.  The 
creditors  sought  first  an  accounting,  which  was  denied  after  the  admin- 
istratrix had  testified  that  she  had  paid  out  all  of  the  personalty  for 
debts  and  funeral  expenses  and  had  no  personalty  in  her  hands.  In  the 
order  of  denial  the  creditors  were  permitted  to  amend  their  petition  by 
bringing  in  new  parties,  by  correction  of  names,  and  by  amendment 
praying  that  the  administratrix  c.  t  a.  should  lease,  mortgage,  or  sell  the 
realty.  After  answers,  objections,  and  demurrers  were  filed,  the  cred- 
itors were  denied  relief.  We  reversed  the  order  or  decree,  and  remit- 
ted the  matter  to  t^e  surrogate.  Matter  of  Ries,  supra.  In  our  opin- 
ion we  said  that  the  questions  raised  relate  to  jurisdiction,  for  plainly 
the  merits  were  not  considered.  Thereupon  the  said  creditors  made 
the  application  now  under  review. 

[2 J  If  the  application  made  out  a  plain  case  of  previously  undis- 
closed and  undiscovered  assets,  then  I  think  that  the  surrogate  should 
have  directed  an  accounting  as  to  such  assets,  in  the  absence  of  a  show- 
ing of  good  cause  to  the  contrary.  Section  2727,  Code  of  Civil  Pro- 
cedure (1913>;  Matter  of  Callahan,  66  Hun,  11&-121,  20  N.  Y.  Supp. 
824,  affirmed  139  N.  Y.  51,  34  N.  E.  756;  In  re  Hood,  90  N.  Y.  512; 
In  re  Soutter,  105  N.  Y.  514,  12  N.  E.  34;  Jessup-Redfield's  Surr. 
Prac.  p.  1500,  and  cases  cited. 

[3,  4]  The  present  application  does  not  rest  solely  upon  the  state- 
ment in  the  points  on  behalf  of  the  administratrix  c.  t.  a.  submitted 
upon  the  said  prior  appeal,  for  that  statement  refers  specifically  to  the 
answer  made  upon  the  said  prior  application  by  Mueller,  who  is  the 
said  administratrix  c.  t.  a.,  and  the  allegation  referred  to  was  evidence 
against  her.  Cook  v.  Barr,  44  N.  Y.  156.  This  allegation,  in  my 
opinion,  was  sufficient  to  indicate  a  sale  of  the  realty  by  her  as  the 
said  administratrix  c.  t.  a.  If  there  was  such  a  sale,  there  arose  the 
presumption  of  the  receipt  of  consideration  therefor  by  her. 

[5]  If  it  be  said  that  the  creditors  did  not  act  betimes,  the  answer 
is  that  this  is  the  same  proceeding,  and  that  the  said  answer  was 
made  by  Mueller,  both  in  her  representative  capacity  and  as  an  in- 
dividual, and  that  the  ambiguity  which  arose  from  that  duality  was 
only  removed  by  the  said  statement  in  the  points  of  her  counsel. 

[%]  The  sole  point  made  by  the  learned  counsel  for  the  respondent 
is  that  the  creditors  were  precluded,  in  that  they  did  not  appeal  from 
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the  former  order  that  denied  the  accounting.  The  answer  is  that  this 
application  relates  to  previously  undisclosed  and  undiscovered  as- 
sets, and  that  therefore  such  assets  were  not  within  the  purview  of 
the  order ;  not  even  a  decree  in  an  accounting  would  have  been  con- 
clusive as  to  such  assets,  in  favor  of  the  administratrix  c.  t.  a.  Joseph 
V.  Herzig,  198  N.  Y.  456,  at  page  461,  92  N.  E.  103;  Bank  of  Pough- 
keepsie  v.  Hasbrouck,  6  N.  Y.  216,  at  page  221. 

The  record  fails  to  show  that  the  administratrix  c.  t.  a.  did  aught 
but  stand  mute  with  respect  to  the  present  application.  I  think  that 
the  application  now  under  review  was  entirely  germane  to  the  pro- 
ceeding begun  in  1914,  and  must  be  regarded  as  of  it.  Matter  of 
Bradley,  25  Misc.  Rep.  261,  54  N.  Y.  Supp.  555,  affirmed  as  Matter 
of  Sargent,  42  App.  Div.  301,  59  N.  Y.  Supp.  105. 

I  think  that  the  account  should  have  been  ordered,  and  that  there- 
fore the  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  matter  should  be  remitted  to  the  Surrogate's  Court,  with  direc- 
tions to  proceed  in  accord  with  our  determination.    All  concur. 


(187  App.  Div.  110) 

NEW  YORK  UTILITY  CJO.,  Inc.,  v.  WILLIAMSBURG  STEAM  LAUNDRY 

CO.,  Inc. 

(Supreme  CJourt,  Appellate  Division,  Second  Departme^.    March  14,  1919.) 

1.  Tender  €s9l2(l) — ^Indsfinitc  Amount, 

Offer  of  indefinite  amount  of  money  was  insufficient  to  coBStitute  tender 
of  price  of  laundry  contracted  to  be  purchased,  and  ineffectual  to  put  seller 
in  default.  It  was  necessary  that  specific  amount  be  tendered;  an 
actual  and  unequivocal  offer  being  made  to  the  other  party. 

2.  Appeal  and  Ebbob  ^=»930(1) — ^Rb view— Verdict. 

After  verdict  for  plaintiff,  it  must  be  assumed  on  appeal  that  the  jury 
found  that  plaintiff's  contention  was  correct  in  regard  to  a  question  of 
fact. 

3.  Payment  ^=s>21 — Acceptance  of  Valid  Check. 

A  valid  check,  when  accepted,  constitutes  payment. 

4.  Tender  <5=»13(2) — Tendeb  of  Worthless  Check. 

Tender  of  a  check  by  the  buyer  of  a  laundry  to  the  seller,  when  the 
buyer  had  in  bank  insufficient  funds  to  meet  the  check,  was  not  good  ten- 
der, to  put  the  seller  in  default. 

5.  Sales  ^=;»398 — Abiutt  of  Seller  to  Deliveb  Collateral' Agbeemsnt — 

Question  fob  Jubt. 

In  action  by  buyer  against  seller  of  steam  laundry,  whether  seller  wai> 
unable  to  deliver  agreement  by  one  interested  not  to  engage  in  laundry 
business  in  city  for  two  years,  as  required  by  seller's  contract,  so  that  in- 
ability would  relieve  buyer  from  formal  tender  and  demand  as  condition 
to  recovering  what  he  had  paid,  held  question  for  jury. 

6.  Trial  ^s931(5 — Misconduct  of  Jubt — Failube  to  Follow  EvioeKce. 

Where  Jury  trying  action  by  buyer  of  steam  laundry  against  seller  to 
recover  what  had  been  paid  on  price,  with  expenses,  instead  of  considering 
evidence  undoubtedly  decided  it  would  be  equitable  thing  to  return  par- 
ties to  position  they  were  in  before  making  contract,  and  awarded  plaintiff 
amount  of  money  it  had  paid,  but  refused  to  award  any  damages,  judg- 
ment must  be  reversed. 

^=:»For  other  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Appeal  from  Trial  Term,  Kings  County. 

Action  by  the  New  York  Utility  Company,  Incorporated,  against 
the  Williamsburg  Steam  Laundry  Company,  Incorporated.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  its  motion  for  new 
trial,  defendant  appeals.  Judgment  and  order  reversed,  and  new 
trial  granted. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  K^LLY, 
and  JAYCOX,  JJ. 

John  J.  Fitzgerald,  of  New  York  City  (Luke  D.  Stapleton,  William 
J.  Mahon,  and  Louis  Kunen,  all  of  New  York  City,  on  the  brief),  for 
appellant. 

Jacob  L.  Holtzmann,  of  New  York  City,  for  respondent. 

JAYCOX,  J.  The  plaintiff  entered  into  a  contract  to  purchase  a 
laundry  from  the  defendant.  At  the  time  of  the  execution  of  the 
contract,  the  plaintiff  paid  $2,500  on  account  of  the  purchase  price. 
The  sale  was  not  consummated,  and  this  action  is  brought  to  recover 
said  $2,500,  paid  on  account  of  the  purchase  price,  and  $500  expenses, 
which  plaintiff  claims  it  incurred  by  reason  of  said  contract  and  the* 
alleged  failure  of  the  defendant  to  perform  the  same.  The  action  was 
tried  before  the  court  with  a  jury,  and  tfie  jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  $2,500,  and  from  the  judgment  entered 
thereon,  and  an  order  denying  defendant's  motion  to  set  the  verdict 
aside  and  for  a  new  trial,  the  defendant  appeals. 

The  plaintiff's  contention  u^n  the  trial  was  that  it  was  ready,  able, 
and  willing  to  perform,  that  it  tendered  the  balance  of  the  purchase 
price  and  demanded  performance  upon  the  part  of  the  defendant,  and 
that  the  defendant  failed  or  refused  to  perform.  The  defendant's 
failure  or  refusal  consisted  of  a  failure  to  furnish  an  agreement  not 
to  engage  in  the  laundry  business  in  a  certain  locality  during  a  limited 
period,  signed  by  one  Drucker,  a  stockholder  and  general  manager  of 
the  defendant. 

The  testimony  on  behalf  of  the  plaintiff  as  to  tender  is  given  by  one 
witness  only.  He  testifies  that  for  the  purpose  of  closing  the  title  the 
plaintiff  furnished  him  with  a  check  for  $4,500  and  $1,000  in  cash, 
and  that  at  the  time  set  for  closing  he  attended  at  the  place  of  closing. 
The  contract  in  question  provides  for  a  payment  of  $5,400  to  the  de- 
fendant on  the  day  of  closing,  and  $500  to  Charles  Drucker  before 
the  delivery  of  the  bill  of  sale.  Therefore,  if  no  deductions  or  allow- 
ances, other  than  those  provided  in  the  contract,  are  made,  the  amount 
which  plaintiff's  witness  took  with  him  was  insufficient  to  pay  the 
balance  of  the  amount  to  be  paid  under  the  contract.  It  is  not  dis- 
puted, that  some  deductions  from  the  contract  amount  were  to  be 
made,  but  the  witness  nowhere  testifies  to  the  exact  amount  of  these 
deductions,  or  the  amount  that  would  be  due  after  such  deductions 
were  made.  Neither  does  he  testify  to  any  amount  which  he  at  that 
time  claimed  or  stated  was  due.  He  testifies  that  an  adjournment  was 
requested  by  the  defendant  and  then  continues  as  follows : 

"I  says,  'No,  I  will  not ;  here  I  am,  ready,  and  I  am  going  to  wait  (sic)  while 
you  fellows  are  fighting;  I  am  not  going  to  wait  any  longer;  I  have  a  check 
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for  $4,500,  and  If  that  Isn't  sufficient,  I  got  the  cash/  I  Just  showed  them  the 
the  bank  roll,  and  he  said,  'Lock  the  door  easy ;'  and  I  says,  'Ton  don't  have  to 
lock  the  door;  you  can  have  the  money  right  now,  if  you  want  It'." 

He  testifies  to  some  further  things  he  said,  and  then  continued : 

"I  won't  wait;  here  Is  my  tender.  If  you  give  me  that  bill  of  sale,  you 
can  have  the  money ;  if  not,  I  am  going." 

Upon  being  recalled,  he  gives  this  version  of  the  tender: 

"And  I  says,  *You  get  this,'  indicating  Drucker.  I  used  the  very  word; 
I  says,  *He  has  been  accusing  me  what  he  isn't  going  to  do  to  me;  get  him 
to  sign  up,  that  is  what  we  want ;  get  him  to  sign  up  and  take  the  bills,  and  I 
have  got  the  check.'  And  I  says,  *Here  is  the  check ;'  and  I  put  it  i»  my  hand. 
They  didn't  ask  me  to  look  at  it,  didn't  ask  me  to  count  how  much  money  I 
have  in  my  pocket.  I  said,  'Here  is  the  check  and  here  is  the  money.*  They 
saw  the  color  of  the  money.' " 

[1]  It  is  very  doubtful  from  this  testimony  whether  the  witness 
offered  the  defendant  any  money  at  all,  but  it  is  clear  that  he  did  not 
offer  the  defendant  any  definite  amount  of  money.  This  was  insuffi- 
cient to  constitute  a  tender.  If  no  deductions  from  the  amount  to  be 
paid  were  made,  the  total  amount  in  the  possession  of  the  witness 
was  insufficient. 

To  constitute  a  valid  tender  it  was  necessary  that  the  witness  ten- 
der a  specific  amount.  The  amount  must  be  produced  and  an  actual 
and  unequivocal  offer  of  the  same  made  to  the  other  party.  28  Amer- 
ican and  English  Ency.  of  Law  (2d  Ed.)  pp.  17,  27,  28;  38  Cyc.  137, 
138;  Eddy  v.  Davis,  116  N.  Y.  251,  22  N.  E.  362;  Alpem  v.  Farrell, 
133  App.  Div.  278,  117  N.  Y.  Supp.  706;  TuthiU  v.  Morris,  81  N. 
Y.  94.  As  the  plaintiff  neither  offered  a  specific  amount  to  the  de- 
fendant nor  named  any  specific  amount  which  he  was  then  ready  to 
pay,  clearly  the  plaintiff  made  no  tender  calling  upon  the  defendant 
for  either  acceptance  or  refusal.  If  the  defendant  had  attempted  to 
accept,  what  would  it  have  obtained?  From  the  testimony  of  the 
plaintiff  there  is  no  way  of  determining.  The  defendant  was  not 
required  to  give  a  bill  of  sale  upon  being  paid  any  amount  which  the 
plaintiff  might  decide  upon.  It  was  only  required  to  give  a  bill  of  sale 
upon  being  paid  the  amount  the  contract  called  for.  The  tender  was 
ineffectual,  therefore,  to  put  the  defendant  in  default. 

[2]  The  plaintiff's  witness  testifies  that  he  called  the  defendant's 
attorney  upon  the  telephone  and  asked  him  if  a  check  would  be  ac- 
cepted upon  the  closing,  and  says  the  defendant's  attorney  informed 
him  it  would.  This  is  denied  by  the  defendant's  attorney,  who  was 
sworn  as  a  witness*  This  presented  a  fair  question  of  fact,  and  for 
the  purposes  of  this  inquiry  it  must  be  assumed  that  the  jury  found 
that  plaintiff's  contention  was  correct  in  that  respect.  Upon  the  trial 
it  was  proved  without  contradiction  that  the  plaintiff,  on  the  day  this 
title  was  to  close,  had  in  its  bank  account,  when  the  bank  closed,  $2,- 
300.33.  The  day  of  closing  was  Saturday.  The  bank  closed  at  12 
o'clock,  and  the  title  was  to  close  at  2  p.  m.  Therefore  the  plaintiff 
had  in  the  bank  $2,300.33  to  meet  its  check  for  $4,500.  Assuming 
that  the  defendant  agreed  to  accept  a  check,  was  the  tender  of  this 
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check  and  $1,000  in  cash  a  tender?  No  decision  directly  upon  this 
point  has  been  called  to  the  attention  of  the  court,  nor  has  quite  ^n 
extended  search  revealed  any.  In  Clifton  v.  Mackauf ,  87  Misc.  Rep. 
105,  150  N.  Y.  Supp.  555,  and  Link  v.  Mack,  25  Misc.  Rep.  615,  56 
N.  Y.  Supp.  115,  are  expressions  which  indicate  that  a  check  without 
funds  to  meet  it  is  of  no  value  as  a  tender.  In  both  instances  these 
expressions  are  connected  with  statements  as  to  keeping  the  account 
good.  These  expressions  do  not  detract  in  any  way  from  these  cases 
as  authorities  to  the  effect  that  a  check  must  be  good  at  the  time  of 
its  tender.    In  Clifton  v.  Mackauf,  supra,  it  is  said : 

"The  defendant  alleges  tender  to  defeat  the  recovery  of  rent,  but  as  the  pay- 
ment was  sought  to  be  made  by  dieck,  and  concededly  the  def^idant  did  not 
keep  her  account  good,  and  did  not  make  her  tender  good  previous  to  the  com- 
mencement of  the  action,  I  do  not  find  her  defense  proven,  and  therefore 
dismiss  it  from  further  consideration.*' 

In  the  statement  of  facts  preceding  the  opinion  in  Link  v.  Mack, 
supra,  it  is  stated  that  the  account  of  the  drawer  of  the  check  was  then 
and  thereafter,  down  to  the  commencement  of  the  action,  kept  good 
for  the  proposed  amount  of  the  check.  The  tender  in  that  case  was 
held  to  be  good  in  an  opinion  by  Hiscock,  J.    The  headnote  says : 

"A  tender  by  check,  not  objected  to  upon  the  ground  that  it  is  not  money,  is 
valid  where  the  <dieck  is  kept  good." 

In  the  American  and  English  Ency.  of  Law,  vol.  28,  p.  27,  it  is  said ; 

"And  if  a  check  is  tendered  by  a  debtor  who  has  sufficient  money  in  bank 
to  pay  it,  and  the  creditor  refuses  to  receive  it  on  some  other  ground  than  that 
it  is  a  check,  the  tender  is  valid.'* 

In  Hunt  on  Tender,  §  83,  it  is  stated: 

"Where  a  debtor  tenders  his  cheek,  he  must  have,  at  the  time  of  the  tender, 
sufficient  funds  with  the  depositary  to  meet  it  If  there  is  a  total  absence  of 
funds,  or  the  amount  on  deposit  is  less  than  the  amount  of  the  check,  the 
tender  Is  not  good,  and  it  will  not  avail  the  debtor  that  he  had  funds  elsewhere 
which  he  intended  to  deposit  to  meet  the  check,  or  that  the  banker  had  prom- 
ised to  take  care  of  it,  nnless  the  latter  had  actually  placed  the  required 
amount  to  the  debtor's  credit  prior  to  the  time  of  the  offer  of  the  check.  Fail- 
ing in  this,  the  tenderee  may  show  that  a  tender  was  not  In  fact  made,  by 
proving  that  the  tenderer  was  not  ready  at  the  time,  regardless  of  all  questions 
of  waiver  by  failing  to  object  to  the  check  at  the  time  it  was  offered  to  the 
tenderee.  8o,  if  the  debtor  has  funds  on  deposit,  but  has  put  other  checks 
out  which  cover  in  part,  or  the  entire  balance  necessary  to  meet  the  checlJ 
offered,  the  tender  is  not  good.  A  creditor  is  not  bound  to  enter  into  a  race  of 
diligence  with  other  creditors  holding  checks.  So,  if  the  funds  on  deposit  are 
subject  to  a  lien  of  the  bank  for  a  debt  due  it,  the  offer  of  the  check  would 
not  be  good.  The  question  whether  the  bank  would  have  waived  Its  lien  is 
immaterial.  There  must  be  no  question  as  to  the  right  of  the  tenderee  to  the 
funds  on  deposit.*' 

[3,  4]  The  defendant,  by  agreeing  to  accept  a  check,  did  not  agree 
to  accept  a  worthless  check.  At  the  time  this  check  was  offered,  it 
was  absolutely  worthless,  in  so  far  as  it  would  have  enabled  the  de- 
fendant to  draw  any  money  out  of  the  bank.  A  valid  check,  when  it 
is  accepted,  constitutes  payment.  This  check,  if  accepted,  would  have 
had  no  such  effect.  If  a  check  is  good  without  sufficient  funds  to  meet 
it,  then  a  check  upon  a  bank  where  the  drawer  has  no  account  is 
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equally  good  It  rs  urged  that  the  plaintiff  might  have  deposited  mon- 
ey to  make  the  check  good.  That  is  true.  The  def  endatnt,  however, 
agreed  only  to  accept  an  order  for  the  payment  of  money — the  pres- 
ent payment  of  money,  and  not  the  promise  to  pay  at  some  future 
time.  A  tender  attempted  to  be  made  by  such  a  medium  is  not  good, 
unless  the  condition  of  the  drawer's  account  is  made  known  to  the 
payee  and  the  payee  waives  objection  to  it  upon  the  ground  that  there 
are  no  funds  or  insufficient  funds  to  meet  it. 

[5]  In  Ziehen  v.  Smith,  148  N.  Y.  558,  42  N.  E.  1080,  it  was  held 
that,  if  the  vendor  of  real  estate  under  an  executory  contract  is 
unable  to  perform  on  his  part  at  the  time  provided  by  the  contract, 
a  formal  tender  and  demand  on  the  part  of  the  vendee  is  not  neces- 
sary, in  order  to  enable  him  to  maintain  an  action  to  recover  the  mon- 
ey paid  on  the  contract.  Under  'the  contract  in  suit,  the  defendant  was 
to  deliver  at  the  time  of  closing  "an  agreement  signed  by  Herman 
Kraut,  Charles  Drucker,  and  Samuel  Hausman,  wherein  the  said  par- 
ties will  agree  not  to  engage  in  the  wholesale  steam  power  laundry 
business  in  the  greater  city  of  New  York  for  a  period  of  two  years 
from  the  date  hereof."  It  is  conceded  that  Herman  Kraut  and  Samuel 
Hausman  executed  this  agreement;  but  the  plaintiff  contends  that 
Charles  Drucker  declined  to  sign  such  an  agreement,  and  that  the  de- 
fendant was  unable  to  deliver  this  agreement  as  called  for  by  the  con- 
tract. Upon  the  record,  this  presents  the  only  question  of  fact  in 
the  case.  The  testimony  is  not  clear  that  at  any  time  the  attorney 
who  represented  the  defendant  upon  the  closing  said  or  conceded  in 
any  way  that  the  defendant  was  unable  to  deliver  this  agreement. 
There  is  testimony,  however,  upon  the  part  of  the  plaintiff,  to  the 
effect  that  Drucker  refused  to  sign,  and  the  jury  may  have  been  jus- 
tified in  finding  that  this  refusal  occurred  in  the  presence  of  the  at- 
torney representing  the  plaintiff  upon  the  closing.  It  is  apparent  that 
the  defendant's  attorney  had  full  and  complete  charge  of  the  clos- 
ing. If  he  said  the  defendant  could  not  deliver  Drucker's  agreement, 
or  if  he  permitted  that  to  be  asserted  by  Drucker  or  any  one  else  at 
the  time  of  closing,  and  did  not  contradict  it,  the  plaintiff  would  be 
justified  in  assuming  that  the  defendant  could  not  deliver  the  agree- 
ment and  act  accordingly.  It  was  therefore  a  fair  question  of  fact 
for  the  jury  to  determine  whether  the  defendant  was  able  to  deliver 
Drucker's  agreement  or  not.  Upon  this  question  the  jury  has-  found 
in  favor  of  the  plaintiff.  The  evidence  upon  it,  however,  is  over- 
whelming in  the  defendant's  favor. 

[6]  Upon  the  day  of  closing,  no  officer  of  the  plaintiff  attended  at 
the  closing.  The.  plaintiff  was  represented  solely  by  its  attorney.  The 
resolution  passed  by  the  plaintiff  in  relation  to  the  purchase  of  the  de- 
fendant's laundry  does  not  authorize  the  attorney  to  close  the  con- 
tract. In  fact,  he  is  not  mentioned  in  it.  The  secretary  and  general 
manager  of  the  plaintiff  is  authorized  to  make  the  purchase  upon  the 
terms  stated  therein.  The  check  which  the  plaintiff's  attorney  claims 
he  took  with  him  was  not  taken  from  the  plaintiff's  check  book  in 
regular  order.  It  is  claimed  that  this  check  was  taken  from  the  back 
of  the  book.    No  entry  in  relation  to  it  was  made  upon  the  stub.    Aft-^ 
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er  the  transaction  fell  through,  it  is  claimed  that  this  check  was  re^ 
turned  to  the  secretary  and  general  manager,  and  he  claims  to  have 
destroyed  it.  These  facts  of  themselves  indicate  quite  strongly  that 
the  plaintiff  did  not  attempt  in  good  faith  to  close  this  transaction. 

It  is  now  claimed,  that  upon  the  closing  plaintiff's  attorney  waived 
every  objection  except  the  failure  to  furnish  Drucker's  agreement. 
No  authority  to  make  such  waiver,  however,  is  shown.  At  the  time  of 
closing  the  plaintiff's  attorney  dictated  many  pages  of  objections.  It 
seems  strange  that  he  should  have  gone  through  this  idle  ceremony 
only  to  waive  the  objections  the  next  moment.  Plaintiff's  attorney  is 
the  only  witness  who  testifies  that  the  defendant  was  unable  to  deliver 
the  agreement  signed  by  Drucker.  One  other  witness  testifies  that 
he  sat  in  a  chair  in  an  outer  room,  and  at  one  time  during  the  aft- 
ernoon he  heard  Drucker  say,  "I  wouldn't  sign,  I  wouldn't  sign,"  and 
then  Drucker  went  back  into  the  private  office.  Some  other  parts  of 
his  testimony  indicate  that  he  was  testifying  to  another  interview. 
Asstmiing,  however,  that  his  testimony  relates  to  .the  time  of  closing, 
it  is  apparent  from  it  that  Drucker  went  back  into  the  private  office  and 
stayed  some  time,  while  the  witness  read  a  newspaper  in  the  outer 
offiice,  and  what  then  occurred  he  does  not  know. 

On  the  part  of  the  defendant,  the  attorney  presenting  the  defendant 
at  the  time  of  closing  testified  that  Drucker  did  sign  the  agreement, 
and  that  the  bill  of  sale,  agreement,  and  all  papers  were  ready  at  the 
time  of  closing.  The  agreement  signed  by  Drucker  and  the  other 
papers  are  produced  and  offered  in  evidence.  The  stenographer  who 
took  down  the  objections  made  by  the  plaintiff  at  the  closing  produced 
these  objections,  and  they  contain  no  statement  that  the  defendant 
refused  to  deliver  the  agreement  signed  by  Drudker.  These  notes, 
however,  do  cpntain  this  sentence : 

"Mr.  Rose  refuses  to  make  any  tender  of  the  money  unless  proper  paperri 
are  delivered." 

This  is  followed  by  a  statement  of  objections  to  the  bill  of  sale.  A 
lawyer  from  another  office  testifies  that  he  was  present  when  the  at- 
torney representing  the  defendant  offered  to  deliver  the  papers  and 
the  laundry  to  the  plaintiff,  and  he  testifies  that  he  did  not  hear  a  word 
said  about  Drucker  not  signing  the  agreement.  Drucker,  Hausman, 
and  Kraut  all  swear  that  the  agreement  was  signed  and  ready  for 
delivery  at  the  time  of  closing.  The  jury,  instead  of  considering  the 
evidence,  undoubtedly  decided  that  it  would  be  the  equitable  thing 
to  return  the  parties  to  the  same  position  they  were  in  before  making  • 
the  contract.  They  therefore  awarded  to  the  plaintiff  the  amount  of 
money  it  had  paid  on  account  of  the  contract,  but  refused  to  award 
it  any  damages.  The  testimony  as  to  the  damages  was  undisputed. 
It  therefore  seems  clear  that  this  must  have  been  the  method  pursued 
in  deciding  this  case. 

The  judgment  and  order  denying  motion  for  new  trial  should  be 
reversed,  and  a  new  trial  granted,  costs  to  abide  the  event. 

JENKS,  P.  J.,  and  MILLS  and  PUTNAM,  JJ.,  concur. 

KELLY,  J.,  concurs  in  the  result. 
175  N.Y.S.— 5 
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aS«  App.  IMV.  652) 

WARD  V.  BAKER. 

(Supreme  CJonrt,  Appellate  Division,  Second  Department.    March  7,  1919.) 

1.  ExiECUTioN  ^=»409 — Receiver — Title  to  Personal  Property. 

A  receiver  talses  legal  title  to  personal  property  of  Judgment  debtor  for 
b*»neflt  of  judgment  creditors  for  whom  he  is  appointed,  receiver,  and  of 
other  judgment  creditors  to  whose  judgments  the  receivership  may  be 
extended. 

2.  Execution  ^=»413 — Priorities. 

In  view  of  Code  Civ.  Proc.  §  2469,  a  judgment  creditor  having  stopped 
debtor  from  transferring  his  property  by  an  order  for  his  examination,  It 
is  immaterial,  as  far  as  priority  Is  concerned,  which  of  creditors  secured 
appointment  of  a  receiver. 

Appeal  from  Richmond  County  Court. 

In  the  matter  of  supplementary  proceedings  and  receivership  in 
an  action  by  Artemas  Ward  against  Thomas  Baker.  From  an  order 
directing  distribution  of  funds  in  the  receiver's  hands,  Artemas  Ward 
appeals.    Modified  and  affirmed. 

'  A  judgment  creditor,  Artemas  Ward,  appeals  from  an  order  of  the  County 
Court  of  Richmond  County,  entered  in  the  othce  of  the  clerk  of  said  county 
October  26,  1918,  directing  the  distribution  of  funds  in  the  receiver's  hands 
among  six  judgment  creditors  of  one  Thomas  Baker.  These  creditors  had 
served  on  the  judgment  debtor  orders  for  his  examination  on  the  following 
dates:  Smith  Premier  Tjpewriter  Company,  February  13,  1909;  Artemas 
Ward,  June  21,  1909;  Florence  M.  Hagely,  October  25,  1909;  Oliver  Type- 
writer Co.,  November  12,  1909;  Monarch  Typewriter  Co.,  January  4/16,  1911; 
Saunders  &  Burbank,  January  14.  1913. 

On  April  5,  1910,  upon  motion  of  the  Oliver  Typewriter  Company,  a  receiver 
was  appointed;  but  on  January  15,  1916,  Mr.  Frederick  W.  Clifford  was  sub- 
stituted. This  receivership  was  extended  to  the  judgment  of  Florence  Ha^oly 
on  April  25,  1910,  and  to  the  judgment  of  Artemas  Ward  on  June  15,  1910. 
Mr.  Clifford  brought  an  action  against  the  city  to  reach  moneys  to  which  the 
judgment  debtor  was  entitled  for  services,  which  the  receiver  ultimately 
collected  on  July  10,  1918.  These  earnings  were  all  within  the  year  1910,  In 
these  months:  April,  $133.30;  May,  $102;  June,  $81.60;  August,  $112.50; 
October,  JF93 ;    November,  $55;    December,  $108.20— -total,  $687.60. 

On  April  26,  1913,  upon  motion  of  the  Oliver  Typewriter  Company,  the 
receivership  was  again  extended  **to  Include  all  the  supplementary  proceed- 
ings hereinbefore  named  and  now  pending."  The  receiver  reported  that  "this 
motion  was  apparently  made  on  notice  to  all  of  the  judgment  creditors  hav- 
ing orders  in  supplementary  proceedings  then  pending."  The  order  of  the 
learned  county  court  on  the  receiver's  final  accounting  made  a  distinction 
between  the  debtor's  earnings  prior  to  June  15,  1910,  and  subsequent  to 
that  date,  so  that  the  costs  and  expenses  of  the  receivership  were  appor- 
tioned by  charging  40  per  cent  thereof  against  the  judgment  creditors  en- 
titled to  earnings  before  tbat  date,  and  60  per  cent,  against  the  judgment 
creditors  entitled  to  receive  such  earnings  after  that  date.  Only  the  creditor 
Ward  has  appealed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
KELLY,  JJ. 

Herman  S.  Hertwig,  of  New  York  City,  for  appellant 

William  E.  Gowdey,  of  Nyack,  for  respondent  Monarch  Typev^rrit- 

er  Co. 

J.  Travis  King,  of  New  York  City,  for  respondent  Smith  Premier 

Typewriter  Co. 
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PER  CURIAM.  The  order  under  review  ranks  the  creditors,  after 
the  Smith  Premier  Company,  according  to  the  times  when  the  receiv- 
ership was  extended  to  their  judgments.  The  receiver's  title,  how- 
ever, now  extends  back  to  the  date  of  the  service  of  the  order  for  the 
debtor's  examination.    Code  Civ.  Proc.  §  2469. 

[1,  2]  A  receiver  takes  the  legal  title  to  the  personal  property  of 
the  judgment  debtor  for  the  benefit  of  the  judgment  creditors  for 
whom  he  is  appointed  receiver  and  of  other  judgment  creditors  to 
whose  judgments  the  receivership  may  be  extended.  Kennedy  v. 
Thorp,  51  N.  Y.  174;  Matter  of  Walker,  157  App.  Div.  609,  617,  142 
N.  Y.  Supp.  972;  Steinert  v.  Van  Aken,  165  App.  Div.  206,  209,  150 
N.  Y.  Supp.  525.  It  was  immaterial  which  of  the  creditors  secured 
the  appointment  of  the  receiver,  because  the  order  of  the  Smith  Pre- 
mier Typewriting  Company  stopped  the  debtor  from  transferring  his 
property.  The  subsequent  earnings  from  the  city  in  1910,  by  this*  order 
of  1913,  became  subject  to  this  receivership,  without  distinction  be- 
tween such  moneys  earned  before  and  after  June  15,  1910. 

As  Ward  alone  has  appealed,  the  order  should  be  modified,  so  that 
after  costs  and  expenses  of  the  receivership  (which  are  not  questioned 
on  this  appeal)  Ward  should  be  paid  in  full,  after  the  Smith  Premier 
Company.  The  further  readjustment  will  follow  according  to  dates 
of  service  of  orders  for  the  debtor's  examination. 

As  thus  modified,  the  order  will  be  affirmed,  with  $10  costs  and  dis- 
bursements to  appellant,  Ward.  Settle  order  on  notice  before  Mr. 
Justice  PUTNAM. 


aST  App.  Div.  85) 

EISENBROCK  v.  EISENBROCK. 

(Supreme  CJourt,  Appellate  Dlyision,  Second  Department.    March  14,  1D19.) 

1.  DivoBCE  $=»225 — Tempobaby  Alimony  and  Counsel  Fees. 

Wife,  sued  for  divorce  and  charged  with  adultery,  denied  under  oath, 
will  not  be  denied  alimony  pendente  lite  and  counsel  fees,  though  affidavits 
of  others  support  the  charge,  unless  the  case  thus  presented  is  cogent 
and  convincing  to  the  last  degree. 

2.  DivoftCE  ^s>226 — ^Teiiporaby  Alimony  and  Counsel  Fees — ^Need — Affi- 

DAvrr. 

Wlffe's  affidavit  held  sufficient  to  justify  conclusion  that  she  was  in  need 
of  alimony  pendente  lite  and  counsel  fees. 
8.  Divorce  ®=>226 — Temporary  Alimony — Amount. 

Separation  agreement,  whereby,  a  few  months  before,  husband  URoer- 
took  to  pay  wife  $5J0  a  week,  w\th  admission  as  to  amount  of  salary,  held 
to  furnish  a  criterion  for  allowance  of  temporary  alimony. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Harry  Eisenbrock  against  Emma  Eisenbrock  for  di- 
vorce. From  an  order  resettled,  awarding  defendant  temporary  ali- 
mony and  counsel  fee,  plaintiff  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ, 

Leo  R.  BriHes,  of  New  York  City,  for  appellant 

Thomas  O'Rourke  Gallagher,  of  New  York  City,  for  respondent. 
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JENKS,  P.  J.  [1]  The  adultery  charged  by  the  husbanl!  is  denied 
under  oath,  and,  though  he  reads  affidavits  of  others  that  support 
his  charge,  the  wife  is  not  to  be  denied  alimony  pendente  lite  and 
counsel  fee  (Osgood  v.  Osgood,  2  Paige,  621 ;  Williams  v.  Williams, 
3  Barb.  Ch.  629),  unless  the  case  thus  presented  is  cogent  and  convinc- 
ing to  the  last  degree.  We  cannot  say  that  the  case  at  bar  is  within 
the  exception. 

[2,  3]  The  wife's  affidavit  is  sufficient  to  justify  the  conclusion  that 
she  is  in  need  of  alimony  pendente  lite  and  counsel  fee.  The  Special 
Term  allowed  $30  a  week  and  a  counsel  fee  of  $250.  The  separation 
agreement  between  the  parties,  dated  July,  1918,  whereby  the  plaintiff 
undertook  to  pay  to  defendant  $30  a  week,  afforded  a  criterion  to 
the  Special  Term  (Thrall  v.  Thrall,  83  Hun,  188,  31  N.  Y.  Supp.  591), 
in  view  of  the  fact  that  the  plaintiff  admits  that  he  is  under  a  three- 
year  contract  that  affords  him  $160  a  week  for  the  first  year,  $170  a 
week  for  the  second  year,  and  $180  a  week  for  the  third  year,  although 
he  deposes  the  theatrical  season  is  about  30  weeks.  The  counsel  fee 
is  not  unreasonable,  in  view  of  the  evidence  that  will  be  offered,  as  in- 
dicated in  the  affidavits  of  both  parties. 

The  condition  of  our  calendars  is  such  that  this  action  can  be  tried 
at  an  early  day.  If  the  plaintiff  delay  trial,  he  cannot  complain.  If 
the  defendant  avoid  trial,  with  a  purpose  to  pervert  a  provision  that  is 
temporary  into  one  that  is  permanent,  the  plaintiff  has  his  remedy. 

The  order  is  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


(186  App.  Div.  718) 

BROWN  SHOE  CO.,  Inc.,  v.  VAN  DAM  WAREHOUSE  CO.,  Ina 

(Supreme  Court,  Appellate  Division,  First  Department.    March  7,  1919.) 

.1.   INTEBPLSADEB  ^=>14 — pAWriES — ^DENIAL  OP  CLAIM. 

Where  a  forwarding  company,  which  deposited  with  defendant  goods 
replevied  by  plaintiff,  denied  any  Interest  in  snch  goods,  and  claimed  that 
the  receipt  therefor  was  through  mistake  made  out  In  its  name,  held, 
that  defendant's  motion  to  interplead  such  company  should  be  denied. 

2,  Replevin  ^=»46 — ^Disposal  or  Goods — Injunction. 

Where  goods  are  replevied  and  bond  Issued,  an  injunction  will  not  be 
granted  to  prevent  their  disposal;  the  remedy  of  the  party  from  whose 
custody  they  are  taken  being  to  rebond  the  goods. 

3.  Replevin  ^=»46 — Stay  of  Disposition  of  Pbopebtt. 

Where  a  forwarding  company  deposited  plaintlfTs  goods  with  defendant, 
and  plaintiff  replevied  the  same,  receipt  made  in  name  of  forwarding 
company  being  lost,  and  forwarding  company  denying  aU  interest  in  the 
goods,  held  that,  as  defendant  was  protected  by  the  replevin  bond.  Its  mo- 
tion to  stay  plaintiff  from  disposing  of  the  property  until  the  negotiable 
receipt  was  returned,  or  an  order  of  the  court  furnished  under  General 
Business  Law,  §  1(X),  which  provides  for  delivery  to  an  owner  who  has 
lost  a  negotiable  receipt,  by  order  of  the  court  on  which  an  Indemnity 
bond  must  be  given,  should  be  denied,  for  that  would  resiilt  In  a  trial  of 
the  merits  on  a,  motion  to  stay. 

Appeal  from  Special  Term,  New  York  County. 
Action  by  the  Brown   Shoe  Company,   Incorporated,  against  the 
V^an  Dam  Warehouse  Company,  Incorporated.     From  an  order  of 
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the  Supreme  Court,  denying  defendant's  motion  for  an  order  inter- 
pleading the  Standard  Forwarding  Company,  Incorporated,  and  de- 
nying a  motion  to  stay  plaintiff  from  disposing  of  property  taken  un- 
der replevin  process,  etc.,  defendant  appeals.     Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Joseph  V.  Mitchell,  of  New  York  City,  for  appellant. 
Wellman,  Smyth  &  Scofield,  of  New  York  City  (Roderic  Wellman, 
of  New  York  City,  of  counsel),  for  respondent. 

SMITH,  J.  The  action  is  brought  to  recover  the  possession  of  cer- 
tain boxes  of  shoes  of  the  value  of  $70,000.  -  The  defendant  appel- 
lant is  a  domestic  corporation  engaged  in  the  warehouse  business  un- 
der the  General  Business  Law  (Consol.  Laws,  c.  20).  The  goods  in 
question  were  placed  in  storage  with  the  defendant  on  or  about  May 
5,  1918,  by  the  Standard  Forwarding  Company,  Incorporated,  and  tlie 
appellant,  at  the  request  of  the  Standard  Forwarding  Company,  In- 
corporated, issued  its  negotiable  warehouse  receipt  to  said  Standard 
Forwarding  Company,  Incorporated.  The  receipt  has  been  lost.  Pur- 
suant to  sections  1694  and  1699  of  the  Code  of  Civil  Procedure,  at  the 
commencement  of  the  action,  the  plaintiff  required  the  sheriff  to  re- 
plevy the  shoes  in  question,  and  under  section  1699  the  usual  bond 
was  given,  providing  for  the  return  of  the  chattels  to  the  defendant,  if 
possession  thereof  be  adjudged  to  it,  or  if  the  action  abates  or  is 
discontinued  before  the  chattel  is  returned  to  the  defendant,  and  for 
the  payment  to  the  defendant  of  any  sum  which  the  judgment  awards 
to  it  against  the  plaintiff.  The  complaint  in  the  action  has  been  served 
which  is  simply  a  complaint  against  the  defendant  for  detaining  prop- 
erty, to  which  the  plaintiff  was  lawfully  entitled  after  demand  had 
been  duly  made.    No  answer  has  yet  been  served. 

[1]  As  to  that  part  of  the  motion  which  asks  for  the  interpleading 
of  the  Standard  Forwarding  Company,  Incorporated,  the  Standard 
Forwarding  Company,  Incorporated,  makes  no  claim  whatever  to  these 
chattels.  The  authority  to  interplead  only  exists  where  a  claim  is 
made  by  the  party  sought  to  be  interpleaded.  The  Standard  Forward- 
ing Company,  Incorporated,  upon  this  application,  renounces  any 
claim  that  it  might  have  to  these  chattels,  and  states  that  in  making 
the  deposit  with  the  defendant  for  storage  it  acted  purely  as  the  agent 
of  the  plaintiff.  The  motion,  therefore,  to  interplead  the  said  com- 
pany, was  properly  denied. 

[2,  8]  I  am  of  the  opinion,  further,  that  the  motion  for  a  stay  was 
also  properly  denied.  This  motion  is  to  stay  the  plaintiff  from  dis- 
posing of  the  property  taken  under  the  replevin  process  until  the  nego- 
tiable receipt  be  returned,  or  an  order  of  the  court  be  furnished  under 
section  100  of  the  General  Business  Law,  which  provides  for  a  deliv- 
ery to  an  owner  who  has  lost  a  negotiable  receipt,  by  an  order  of  the 
court  upon  which  is  required  to  be  given  an  indemnity  bond.  The 
granting  of  the  stay  asked  for  is  the  determination  of  the  issues  of 
the  action.  The  defendant  can  clearly  answer  the  plaintiff's  com- 
plaint by  alleging  the  proper  issuance  of  this  negotiable  receipt  and 
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its  loss.  It  appears  upon  the  papers  that  the  plaintiff  claims  that  the 
defendant  improperly  issued  this  receipt  to  the  Standard  Forwarding 
Company,  Incorporated,  knowing  that  the  plaintiff  was,  in  fact,  the 
owner  of  the  goods.  In  the  affidavits  presented  the  defendant  abso- 
lutely denies  tiiat  it  had  any  knowledge  of  the  plaintiff's  ownership 
of  the  goods.  The  questions  of  law  and  fact  thus  arising  present  is- 
sues to  be  determined  upon  the  trial  of  the  action,  and  it  is  cleir  that 
the  court  is  not  authorized,  upon  a  motion  for  a  stay,  to  determine 
those  issues  upon  affidavits.  If  the  defendant  be  entitled  to  any  stay 
whatever,  the  only  stay  woulcl  be  a  stay  until  the  termination  of  the 
action ;  but  that  stay  is  not  needed  by  the  defendant,  for,  if  the  de- 
fendant succeeds  in  the  action,  the  plaintiff  must  either  return  the 
goods  or  give  up  their  value,  and  the  defendant  is  secured  for  this 
by  the  undertaking  given  upon  the  issuance  of  the  replevin  process, 
so  that  the  defendant  is  neither  entitled  to,  nor  does  it  need  the  stay 
that  it  asks.  If  necessary,  we  might  go  further,  and  hold  what  the 
defendant  seeks  here  in  the  guise  of  a  stay  is,^n  fact,  an  injunction 
and  does  not  seek  to  stay  the  proceedings  in  the  action  in  any  way, 
but  the  defendant  seeks  to  enjoin  the  plaintiff  from  disposing  of  the 
goods  taken  upon  replevin  process.  Such  an  order  is  nowhere  au- 
thorized in  practice.  The  defendant  is  by  the  Code  given  opportu- 
nity to  rebond  these  goods,  of  which  it  has  not  availed  itself.  To  grant 
this  stay,  even  until  the  determination  of  the  action,  would  give  to 
the  defendant  the  rights  which  the  Code  of  Civil  Procedure  gives 
to  it  only  upon  giving  an  undertaking  and  rebonding  the  chattels, 

I  therefore  recommend  an  affirmance  of  the  order,  with  $10  costs 
and  disbursements.    All  concur. 


(187  App.  Dlv.  87) 

In  re  ALLAWAT'S  WILL. 

(Supreme  (3ourt,  AppeUate  Division,  Second  Department    March  21,  1919.) 

.1.  Jury  <®=>2S(17) — Waiver— Effect. 

In  view  of  CJode  Civ.  Proc.  §  2763,  even  though  appellants  from  decree  re- 
fusing probate  of  will  could  have  had  jury  trial  on  seasonable  demand, 
thplr  omission,  even  If  deemed  a  waiver  by  them,  does  not  preclude  Ap- 
pellate Division  from  directing  a  Jury  trial  on  a  new  trial. 
2.  Wills  ^=>52(1) — Burden  of  Proof — Testamentary  Capacity. 

Burden  is  on  proponents  of  will,  on  whole  case,  to  show  existence  of  a 
sound  and  disposing  mind  and  memory. 
S.  Wills  <©=>1G3(1) — Burden  of  Proof — Undue  Influence. 

On  question  of  undue  influence,  burden  is  on  contestant  of  will,  who 
must  establish  by  preponderance  of  proof  that  at  time  will  was  made  in- 
fluence exercised  was  so  potent  as  to  take  away  and  overcome  power  of 
testator  to  act  freely  and  upon  his  own  volition,  and  that  such  influence 
was  exercised  over  veiy  act  of  testamentation. 

Appeal  from  Surrogate's  Court,  Queens  County. 

In  the  matter  of  the  probate  of  the  last. will  and  testament  of  Hast- 
ings Allaway,  deceased.  From  a  decree  of  the  Surrogate's  Court, 
refusing  probate  of  the  will,  Robert  H.   Fisher,  Jr.,  executor,  and 

^s>For  other  cases  see  same  topic  &  KBY-NUMBGR  In  cil  Key-Numbered  Digests  &  Inddz^ 


Digitized  by 


Google 


Sup.  Ct.)  IN  BB  ALLA way's  WILL  71 

Sarah  Gardner,  sole  legatee  and  devisee,  appeal.     Reversed,  with  di- 
rections. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  BLACKMAR, 
and  KELLY,  JJ. 

Albert  O.  Briggs,  of  New  York  City,  for  appellants. 
George  F.  Hickey,  of  New  York  City,  for  respondents. 

JENKS,  P.  J.  [1]  This  appeal  is  within  our  judgment  in  the  Mat- 
ter of  Tompkins,  69  App.  Div.  474,  74  N.  Y.  Supp.  1002.  And  the 
language  used  in  Tompkins'  Case  applies  to  this  case.  It  is  true  that 
the  appellants  could  have  had  a  jury  trial  upon  seasonable  demand; 
but  their  omission,  even  if  deemed  a  waiver  by  them,  does  not  pre- 
clude us  from  the  direction  of  a  jury  trial  upon  the  new  trial  or  hear- 
ing, which  we  hereby  order.  Section  2763,  Code  of  Civil  Procedure; 
Trac>-  V.  Falvey,  102  App.  Div.  586,  92  N.  Y.  Supp.  625;  Van  Sick- 
le v.  Kellogg,  19  Mich.  49;  Osgood  v.  Skinner,  186  111.  491,  57  N. 
E.  1041,  citing  12  Ency.  of  PI.  and  Pr.  270. 

The  following  questions  should  be  submitted  to  the  Jury:  (1)  Did 
decedent,  Hastings  Allaway,  at  the  time  of  the  execution  of  the  will 
in  question,  of  date  January  7,  1918,  have  testamentary  capacity? 
(2)  Was  the  instrument  purporting  to  be  such  will  the  result  of  undue 
influence  exercised  over  Hastings  Allaway  in  the  act  oi  making  the 
will  in  question,  of  date  January  7,  1918? 

[2,  3]  Upon  the  new  trial  it  will  be  proper  to  instruct  the  jury  that, 
upon  the  whole  case  that  relates  to  the  existence  of  a  sound  and  dis- 
posing mind  and  memory,  the  burden  is  upon  the  proponents  (Matter 
of  Smith,  180  App.  Div.  669,  168  N.  Y.  Supp.  135),  and  that  Upon 
the  question  of  "restraint"  the  burden  is  upon  the  contestants,  who 
must  establish  by  a  preponderance  of  the  proof  that  at  the  time  the 
will  was  made  the  influence  exercised  was  so  potent  as  to  take  away 
and  overcome  the  power  of  the  testator  to  act  freely  and  upon  his  own 
volition;  and,  moreover,  that  such  influence  was  exercised  over  the 
very  act  of  testamentation  (Matter  of  Fleischmann,  176  App.  Div. 
786,  163N.Y.  Supp.  426). 

The  decree  of  the  Surrogate's  Court  of  Queens  County  is  reversed, 
and  the  issues  heretofore  indicated  are  ordered  to  be  tried  by  a  jury, 
with  costs  of  this  appeal  to  abide  the  event,  payable  out  of  the  estate. 
All  concur. 
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LONDON  FELT  HAT  CX).,  Inc.,  v.  FINE  HAT  MFG.  CO.,  Inc. 

(Supreme  Oonrt,  Appellate  Term,  First  Department.    March  13,  1919.) 

SaI/ES  ^=>425 — ^Actios?  roB  Pbice — Ceoss- Action — ^Jxtdgment. 

Where  the  seller  brought  an  action  for  the  price  of  goods  sold,  and  the 
buyer  thereupon  brought  a  cross-action  for  a  breach  of  warranty,  and 
recovered  a  judgment,  the  seller  is  entitled  to  a  judgment  in  his  action. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  the  London  Felt  Hat  Company,  Incorporated,  against 
the  Fine  Hat  Manufacturing  Company,  Incorporated.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.    Reversed, 

Argued  February  term,  1919,  before  LEHMAN,  WEEKS,  and 
FINCH,  JJ. 

Henry  E.  Cohen,  of  New  York  City,  for  appellant. 
Michael  Kaufman,  of  New  York  ,City,  for  respondent. 

PER  CURIAM.  Plaintiff  sued  for  a  balance  of  $55,  claimed  to  be 
due  on  account  of  goods  sold  and  delivered.  The  defendant  brought  a 
separate  action  against  plaintiff  for  damages  claimed  on  account  of 
alleged  breach  of  warranty  in  connection  with  the  goods  involved  in 
this  action.  Both  actions  were  tried  together,  and  the  defendant  re- 
covered a  judgment  for  costs  in  this  action,  and  as  plaintiff  in  the  sec- 
ond action  also  recovered  judgment  on  account  of  its  claim. 

Since  it  was  practically  conceded  by  the  defendant  in  this  action 
that  the  amount  claimed  by  plaintiff  was  unpaid,  and  no  defense  was 
specifically  interposed  in  this  action,  plaintiff  should  have  had  judg- 
ment for  the  sum  of  $55. 

The  judgment  is  therefore  reversed,  with  $10  costs,  and  judgment 
ordered  for  plaintiff  in  the  sum  of  $55,  with  appropriate  costs  in  the 
court  below. 


SIDNEY  B.  BOWMAN  AUTOMOBILE  CO.  V.  SCHULTZ. 

(Supreme  Court,  Appellate  Term,  First  Department      March  20,  1919.) 

Sales  ^»279 — Wakranty — Constbxtction — ^"Material  and  Workicansbip.*' 
Warranty  covering  defects  '*in  material  and  workmanship"  of  auto- 
mobile did  not  include  charges  for  tires,  tubes,  rellners,  spark  plugs,  burn- 
ing out  carbon,  adjusting  front  wheels,  grinding  valves,  etc. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Sidney  B.  Bowman  Automobile  Company  against 
George  J.  Schultz.  From  a  judgment  giving  it  insufficient  relief, 
plaintiflF  appeals.    Affirmed,  as  modified. 

Argued  February  term,  1919,  before  LEHMAN,  WEEKS,  and 
FINCH,  JJ. ^ 

^s»For  other  cases  see  same  topic  &  KBY-NUMBER  ia  all  Key-Numbered  Digests  &  Indexes 
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May  &  Jacobson,  of  New  York  City  (Isaac  N.  Jacobson,  of  New 
York  City,  of  counsel),  for  appelknt. 
Henry  Salant,  of  New  York  City,  for  respondent. 

WEEKS,  J.  Defendant  purchased  from  the  plaintiff  on  March  13, 
1918,  an  automobile  giving  in  part  payment  his  note  for  $500,  and  the 
plaintiff  sues  to  recover  on  the  same.  Defendant  set  up  a  counterclaim 
for  a  breach  of  warranty  in  that  the  automobile  was  defective,  im- 
properly constructed,  and  unfit  for  use.  He  was  allowed  upon  his 
counterclaim  the  sum  of  $415,  which  was  deducted  from  the  amount 
of  plaintiff's  claim,  and  a  judgment  given  in  favor  of  the  plaintiff  for 
the  sum  of  $105.45,  from  which  judgment  plaintiff  appeals. 

The  agreement  between  the  parties  relative  to  the  sale  of  the  auto- 
mobile was  reduced  to  writing  and  contained  the  following  provision : 

"No  agreement,  verbal  or  otherwise,  not  contained  in  this  order  will  be 
recognized.  •  *  •  The  guaranty  on  this  sale  is  that  which  the  factory 
gives  in  their  published  catalogue  (copy  of  which  is  printed  on  the  reverse 
side  of  this  contract)  and  the  purchaser  expressly  agrees  that  no  claim  will  be 
made,  except  as  especially  provided  for  in  this  contract" 

The  printed  guaranty  reads: 

*  **The  Oaldand  Guaranty. 

"We  warrant  the  motor » vehicle  manufactured  by  us  for  one  year;  this 
warranty  being  limited  to  the  furnishing  at  our  factory  of  such  parts  of  the 
motor  vehicle  as  shall  under  normal  use  and  service  appear  to  us  to  have  been 
defective  in  material  or  workmanship.  Thte  warranty  is  limited  to  the  ship- 
ment to  the  purchaser,  without  charge,  except  for  their  return  to  us  at  our 
factory  for  inspection,  we  shall  have  determined  were  defective,  and  provided 
the  transportation  charges  for  the  parts  so  returned  have  been  prepaid. 

"We  make  no  warranty  whatever  in  respect  to  tires,  rims,  speediMueters,  etc. 

"The  condition  of  this  warranty  is  such  that,  if  the  motor  vehicle  to  which 
it  applies  is  altered  or  r^aired  outside  of  our  factory,  our  liability  under  this 
warranty  shall  cease. 

"The  purchaser  understands  and  agrees  that  no  warranty  of  the  motor  vehicle 
is  made  or  authorized  to  be  made  by  the  company,  other  than  that  hereinabove 
set  forth." 

The  automobile  was  delivered  to  defendant  on  March  16,  1918. 
He  claims  to  have  had  trouble  with  it  from  the  start,  by  reason  of 
certain  defects  which  apparently  were  remedied  by  plaintiff  up  to 
March  28,  1918,  at  which  time  defendant  wrote  plaintiff  a  letter,  set- 
ting forth  in  detail  several  defects  of  which  he  still  complained.  Plain- 
tiff then  again  took  the  car  to  its  garage  and  retained  it  for  about  three 
days,  and  the  testimony  of  the  plaintiff  shows  that  all  the  defects 
pointed  out  in  defendant's  letter  were  remedied  without  charge  and 
the  car  returned  to  defendant.  He  claims  that  immediately  afterwards 
he  attempted  to  go  upon  a  trip  and  the  brake  bands  became  loose.  He 
telephoned  to  plaintiff's  service  station  and  was  told  "they  would 
make  everything  all  right,  to  bring  the  car  in  again,"  and  he  asked 
when  he  could  get  the  car,  and  they  replied ; 

"We  cannot  tell  you  anything.  We  are  crowded  on  account  of  the  war; 
♦    •    •    but  we  will  do  the  best  we  can," 
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He  was  asked  on  his  examination,  "Did  you  take  it  back  again?" 
and  answered,  "I  refused  to  take  it  back  again,  because  they  would 
not  tell  be  when  I  would  get  it."  He  says  he  then  took  it  to  another 
shop,  and  had  some  new  parts  made.  He  then  introduced  in  evidence 
bills  for  repair  work  done  on  the  car,  and  various  articles  purchased 
for  use  upon  or  with  the  car ;  the  date  of  the  earliest  bill  being  April 
1,  1918,  and  the  latest  one  October  2,  1918,  which  aggregated  the  sum 
of  $267.95.  This  sum  is  the  utmost  that  the  court  below  could  have  al- 
lowed in  any  event  as  a  counterclaim,  and  several  items  contained  in 
those  bills  could  not  legally  be  the  subject  of  a  counterclaim,  because 
they  were  not  within  the  express  terms  bf  the  warranty. 

The  reason  given  by  defendant  for  not  complying  with  the  terms  of 
the  warranty,  which  required  alterations  or  repairs  on  the  car  to  be 
made  at  plaintiff's  factory,  was  that,  about  the  time  defendant's  note 
became  due  on* April  16,  1918,  the  plaintiff  "refused  to  do  anything 
more  on  the  car."  This  statement  was  evidently  believed  by  the  trial 
justice,  and  assuming  that  by  reason  of  such  statement  the  defendant 
was  relieved  from  applying  further  to  the  plaintiff  to  remedy  any  de- 
fects in  the  car,  nevertheless  the  warranty  extended  only  to  the  fur- 
nishing to  defendant  of  such  parts  of  the  car  "as  shall  appear  to  have 
been  defective  in'  material  and  workmanship."  It  is  clear  that  charges 
for  tires,  tubes,  reliners,  spark  plugs,  burning,  out  carbon,  adjusting 
front  wheels,  grinding  valves,  etc.,  are  not  included  in  a  warranty 
covering  defects  in  material  and  workmanship  of  a  car. 

Sifting  from  the  bills  all  those  articles  which  cannot  be  considered 
as  being  included  in  the  warranty,  and  including  all  thos^  which  by 
any  reasonable  construction  may  be  said  to  be  faults  in  material,  there 
must  be  deducted  from  the  aforesaid  bills  the  sum  of  $207.93,  leaving 
only  the  sum  of  $60.02  properly  applicable  to  the  counterclaim. 

The  defendants  claim  that  the  "Sedan"  body  of  the  car  in  question 
was  too  heavy  for  the  chassis,  even  if  covered  by  the  warranty,  which 
it  is  not,  is  not  supported  by  the  weight  of  the  evidence. 

Judgment  modified,  by  increasing  the  amount  of  the  plaintiff's  re- 
covery to  the  sum  of  $456.43,  with  appropriate  costs  in  the  court  be- 
low, and  as  modified,  affirmed,  with  $25  costs  to  the  appellant.  AH 
concur. 


(186  App.  DlY.  663) 

In  re  PEOPLE'S  SURETY  CO.  OF  NEW  YORK. 

In  re  UNION  BANK  OF  BROOKLYN. 

(Supreme  Court,  Appellate  Division,  Second  Department.    March  7,  1019.) 

Banks  and  Banking  <S=»63K> — ^Dividends  Declabed  Subsequent  to  Insol- 
vency OF  Holder  of  Stock. 

Where,  after  superintendent  of  banks  took  possession  of  Insolvent 
bank  pursuant  to  Banking  Law,  §  57.  receivers  of  surety  company  were 
directed  to  pay  a  dividend  to  Its  stockholders,  held,  that  dividends  on 
shares  owned  by  the  bank  and  on  shares  pledged  with  the  bank  as  col- 
lateral and  purchased  by  superintendent  at  sale  could  not  be  set  off  against 
indebtedness  of  bank  to  surety  company. 
Mills  and  Kel^,  JJ.,  dissenting. 

^=9For  other  caaes  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dijseeta  &  Indezei 
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Appeal  from  Special  Term,  Kings  County. 

Application  by  Jesse  S.  Phillips  and  another,  as  receivers  of  the 
People's  Surety  Company  of  New  York,  to  set  off  against  the  indebt- 
edness of  the  Union  Bank  of  Brooklyn  to  said  surety  company  a  div- 
idend of  $50  per  share  upon  150  shares  of  the  stock  of  the  Surety 
Company  held  by  the  bank.  Application  denied,  and  applicants  appeal- 
Affirmed. 

Argued  before  JENKS,  P.  J.  and  MILLS,  RICH,  KEU.Y,  and 
JAYCOX,  JJ. 

Henry  C.  Willcox,  of  New  York  City  (Allan  C.  Rowe,  of  New  York 
City,  on  the  brief),  for  appellants. 

Joseph  G.  Deane,  of  New  York  City  (Philip  A.  Walter,  of  New  York 
City,  on  the  brief),  for  respondent 

JAYCOX,  J.  The  facts  herein  are  not  in  controversy,  and  are  stip- 
ulated for  the  purpose  of  this  motion.  Briefly  stated  in  chronological 
order,  they  are  as  follows:  That  on  November  12,  1908,  the  Union 
Bank  was  the  owner  of  55  shares  of  the  capital  stock  of  the  People's 
Surety  Company ;  that  on  April  5,  1910,  said  Union  Bank  was  insolv- 
ent, ajid  possession  thereof  was  taken  by  the  superintendent  of  banks, 
pursuant  to  the  Banking  Law  (now  chapter  369,  §  57,  Laws  of  1914 ; 
[Consol.  Laws,  c.  2]);  that  such  bank  has  not  been  dissolved,  and  is 
still  in  possession  of  the  superintendent  of  banks ;  that  prior  to  April 
5,  1910,  95  shares  of  the  capital  £;tock  of  the  People's  Surety  Company 
were  deposited  with  said  Union  Bank  as  collateral  security  for  loans 
made  by  it,  the  certificates  of  said  stock  being  assigned  in  blank ;  that 
section  51  of  the  Stock  Corporation  Law  (Consol.  Laws,  c.  59)  was 
not  indorsed  upon  said  certificates  of  stock.  At  the  time  the  superin- 
tendent of  banks  took  possession  of  said  bank,  said  surety  company 
was  a  depositor  and  creditor  of  said  bank  in  the  sum  of  $38,652.21, 
and  duly  filed  a  claim  therefor,  which  was  allowed  and  dividends 
amounting  to  10  per  cent,  paid  thereon,  leaving  a  balance  due  said  sure- 
ty company  or  its  receivers  of  $34,786.99,  which  is  still  due  and  un- 
paid. The  claims  presented  against  the  Union  Savings  Bank  are  large- 
ly in  excess  of  its  assets.  The  receivers  of  the  People's  Surety  Com- 
pany have  been  directed  by  the  court  to  pay  a  dividend  of  $50  per 
share.  On  February  4,  1914,  the  People's  Company  was  dissolved,  and 
is  now  in  the  possession  of  receivers  duly  appointed  hy  the  court.  The 
loans  above  mentioned  were  not  paid,  and  the  capital  stock  of  the  Peo- 
ple's Surety  Company  was  sold,  and  purchased  for  the  Union  Bank  by 
the  then  superintendent  of  banks. 

The  court  below  denied  the  right  to  a  set-off,  and  based  its  decision 
upon  the  authority  of  Bridges  v.  National  Bank  of  Troy,  185  N.  Y. 
146,  77  N.  E.  1005,  7  Ann,  Cas.  285.  The  appellants  claim  that  this 
case  should  not  be  controlled  by  that  decision,  and  cite  Matter  of 
Hatch,  155  N.  Y.  401.  50  N.  fe.  49,  40  L.  R.  A.  664;  Rothschild  v. 
Mack,  115  N.  Y.  2,  21  N.  E.  726;  Richards  v.  La  Tourette,  119  N. 
Y.  54,  23  N.  E.  531 ;  Fera  v.  Wickham,  135  N.  Y.  224,  31  N.  E.  1028, 
17  1h  R.  a.  456;  Assets  Realization  Co.  v.  City  of  Buffalo,  118-  App. 
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Div.  571,  103  N.  Y.  Supp.  153.  They  place  their  main  reliance,  how- 
ever, upon  the  first  and  last  cases  above  cited. 

In  the  Hatch  Case,  A.  S.  Hatch  &  Co.  as  a  firm  and  the  individual 
members  of  the  firm  made  an  assignment  for  the  benefit  of  creditors. 

.At  the  time  of  the  assignment  Hatch  &  Co.  and  A.  S.  Hatch  were  both 
indebted  to  C.  P.  Huntington.  These  debts  were  due  at  that  time. 
Prior  to  the  assignment,  the  assignors  had  made  an  arrangement  with 
Huntington  by  which  he  was  to  undertake  the  collection  of  some  judg- 
ments which  Hatch  &  Co.  and  A.  S.  Hatch  owned,  under  an  agreement 
as  to  their  division.  At  the  time  of  the  assignment  nothing  had  been 
collected  by  Huntington ;  therefore  nothing  was'  due  from  Hunting- 
ton. Some  time  after  the  assignment,  Huntington  collected  the  judg- 
ments. He  claimed  the  right  to  set  off  the  debt  owing  from  Hatch  & 
Co.  and  A.  S.  Hatch  against  the  moneys  which  he  had  collected.  His 
right  to  this  set-oflf  was  sustained  in  the  Court  of  Appeals.  In  the 
Assets  Realization  Company  Case  the  German  Bank  of  Buffalo  owed 

:  the  city  of  Buffalo  a  large  sum  of  money.  It  became  insolvfent,  and 
receivers  were  appointed.  Prior  to  this  insolvency  the  city  of  Buffalo 
had  damaged  the  property  of  the  bank,  but  no  right  to  recover  for  this 
damage  existed.    The  Legislature  pa33ed  an  act  by  which  the  common 

,  council  of  the  city  was  authorized  to  allow  this  claim.  It  was  discre- 
tionary with  the  city  whether  to  allow  it  or  not.  It;  however,  did  al- 
low it,  and  the  claim  as  allowed  was  sold  to  the  plaintiff  in  the  action. 
When  the  plaintiff  attempted  to  collect,  the  city  claimed  the  right  to 
set  off  the  indebtedness  of  the  German  Bank  against  this  claim.  This 
right  to  set  off  was  sustained  by  the  Appellate  Division  in  that  action. 
In  the  Bridges  Case,  supra,  one  Carpenter  owned  40  shares  of  stock  of 
the  defendant  bank,  and  at  the  same  time  owed  the  bank  $5,830.60. 
Carpenter,  being  insolvent,  made  an  assignment  for  the  benefit  of  his 
creditors.  Later  the  bank  became  insolvent,  went  into  liquidation, 
and  declared  a  dividend  of  85  per  cent.  The  assignee  of  Carpenter 
claimed  to  be  entitled  to  this  dividend.  The  bank  resisted  the  claim, 
and  claimed  to  be  entitled  to  set  off  the  indebtedness  owing  from  Car- 
penter to  the  Bank.  This  right  to  set-off  was  denied  by  Ae  Court  of 
Appeals. 

The  distinction  between  these  cases  is  somewhat  obscure.  The  dis- 
tinction, however,  is  that,  in  the  two  cases  in  which  the  set-off  was  al- 
lowed, the  claims  which  were  set  off  against  each  other  were  debts. 
That  was  their  essential  nature.  In  the  Bridges  Case,  where  the  set- 
off was  denied,  the  shares  of  stock  of  the  bank  are  not  in  their  nature 
essentially  a  debt.  Ordinarily  a  person  holding  stock  does  not  have 
and  does  not  claim  the  right  to  collect  from  the  corporation  the  face 
value  of  his  stock.  He  has  the  right  to  collect  the  dividends  which 
may  be  declared  upon  it,  and  it  is  only  when  the  corporation  becomes 
insolvent  and  its  assets  are  distributed  that  the  stockholder  becomes 
entitled  to  be  paid  anything  for,  or  on  account  of,  his  stock  by  the  cor- 
poration. Therefore  in  the  Bridges  Case  it  was  an  attempt  to  set  off 
against  a  debt,  existing  at  tlie  time  of  the  assignment,  an  indebtedness 
which  did  not  exist  at  that  time,  but  which  was  subsequently  created 
by  operation  of  law.    This  distinction  is  indicated  in  the  opinion.    At 
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page  151  of  185  N.  Y.,  at  page  1006  of  77  N.  E.  (7  Ann.  Cas.  285), 
the  court  says : 

**It  Is  to  be  obseired  that,  so  long  as  the  bank  continued  In  business  and 
was  a  going  concern,  no  right  existed  on  the  part  of  any  shareholder  to  re> 
ceive  or  to  acquire,  by  suit  or  otherwise,  any  portion  of  the  bank's  assets  aside 
from  the  dividends  regularly  declared  upon  its  earnings.  The  right  to  a  dis- 
tributive share  in  the  balance  of  the  assets  after  liquidation  did  not  arise  in 
favor  of  any  stockholder  until  long  after  the  assignment  by  Mr.  Carpenter  of 
his  shares  of  stock  to  the  plaintiff.  No  cause  of  action  for  the  recovery  of  such 
proceeds  existed  at  the  time  when  the  assignment  was  made.  The  obligation 
on  the  part  of  the  bank  to  pay  this  co-called  liquidation  dividend  was  not 
created  while  Mr.  Capenter  was  the  owner  of  the  stock.  Under  these  circum- 
stances we  think  the  claim  to  a  distributive  share  of  the  assets  arising  in  be- 
half of  the  assignee  as  the  present  owner  of  the  stock  is  not  subject  to  any 
offset  on  account  of  the  pre-existing  indebtedness  of  the  assignor  to  the  bank." 

It  is  also  claimed  that  the  assets  of  the  Union  Bank  are  still  owned 
by  it  (Lafayette  Trust  Co.  v.  Higginbotham,  136  App.  Div.  747,  121 
N.  Y.  Supp.  489),  and  that  the  surety  company  is  for  that  reason  en- 
titled to  a  set-off.  When  the  superintendent  of  banks  took  possession 
of  the  Union  Bank,  it  may  not  have  worked  a  change  of  title  to  the 
property  and  assets  of  the  bank ;  but  it  did  appropriate  such  property 
and  assets  to  the  pa)rment  of  the  debts  of  the  bank  as  they  existed  at 
that  time.  The  superintendent  in  charge  was  a  liquidator,  authorized 
to  collect  claims  in  the  name  of  the  bank.  At  the  time  the  superintend- 
ent took  charge,  no  right  of  action  upon  the  capital  stock  of  the  surety 
company  existed;  therefore,  when  that  right  of  action  subsequently 
arose,  the  previous  indebtedness  of  the  bank  was  not  a  set-off.  The 
test  is :  Was  this  surety  company  stock,  at  the  time  it  was  appropri- 
ated to  the  payment  of  the  debts  of  the  Union  Bank,  subject  to  any  set- 
off? These  shares  of  stock  were  subject  to  no  set-off.  They  consti- 
tuted no  claim  against  the  People's  Surety  Company.  The  shares  the 
bank  held  it  could  have  sold  immediately  prior  to  their  going  into  pos- 
session of  the  superintendent  of  banks,  and  given  good  title  thereto. 
Immediately  after  taking  possession,  the  superintendent  of  bank^ 
could  have  done  the  same  thing.  The  creditors  were  therefore  entitled 
to  have  this  property  applied  to  the  payment  of  their  debts,  undimin- 
ished by  any  set-off  not  existing  at  that  time. 

In  Assets  Realization  Co.  v.  City  of  Buffalo,  supra,  there  was  no 
valid  claim  in  existence  at  the  time  of  the  appointment  of  the  re- 
ceiver, and  therefore  it  was  not  an  asset  which  passed  to  the  receiver 
at  that  time.  The  insolvent  bank  was  indebted  to  the  city  of  BuflFalo, 
and  when  a  claim  against  the  city  was  created  it  was  immediately  sub- 
ject to  a  set-off.  This,  however,  did  not  decrease  the  assets  which  came 
into  the  hands  of  the  receiver  at  the  time  of  his  appointment.  The 
funds  appropriated  to  the  payment  of  the  debts  of  the  hank  were  not 
thereby  diminished.  The  same  was  true  in  the  Hatch  Case.  The 
judgments  turned  over  to  Huntington  did  not  pass  by  the  assignment ; 
otherwise,*  Huntington  could  not  have  collected  the  judgments.  The 
first  time  any  claim  could  be  made  in  favor  of  the  assignee  was  when 
Huntington  collected  the  judgments,  and,  as  Huntington  was  a  cred- 
itor, this  claim  against  him  immediately  became  subject  to  a  set-off. 
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As  in  the  other  case,  the  assigned  estate  was  not  diminished  by  allow- 
ing the  set-off. 

The  shares  of  stock  acquired  after  the  superintendent  of  banks  took 
possession  and  those  owned  at  the  time  are  in  the  same  position.  "The 
position  of  the  assignee  is  strictly  analogous  to  that  of  an  executor  or 
administrator  against  whom  a  like  offset  is  claimed  in  a  suit  based  upon 
a  cause  of  action  arising  after  the  death  of  his  decedent.  It  is  well 
settled  that  in  an  action  by  an  executor  or  administrator  upon  a  cause 
of  action  which  has  arisen  since  the  death  of  his  testator  or  intestate 
the  defendant  may  not  set  off  a  debt  against  the  testator  or  intestate 
which  debt  existed  and  was  payable  during  his  lifetime."  Bridges  v. 
National  Bank  of  Troy,  supra. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and  dis- 
bursements. 

.  JENKS,  P.  J.,  and  RICH,  J.,  concur. 

MILLS,  J.,  dissents,  upon  the  ground  that  the  bank,  when  it  failed, 
owned  the  stock  of  the  surety  company  and  the  incidental  right  to  any 
liquidation  dividend  thereon,  and  owed  the  debt  to  the  surety  com- 
pany, and  is  therefore  of  opinion  that  the  surety  company  should  be 
allowed  the  set-off  claimed,  and  that  Bridges  v.  National  Bank  of 
Troy,  185  N.  Y.  146,  77  N.  E.  1005,  7  Ann.  Cas.  285,  may  be  dis- 
tinguished, in  that  therein  the  debtor  had  assigned  the  stock  before 
the  liquidation  of  the  bank. 

KELLY,  J.,  dissents,  on  authority  of  Assets  Realization  Co.  v.  City 
of  Buffalo,  118  App.  Div.  571,  103  N.  Y.  Supp.  153. 


(186  App.  Div.  655) 

JOHN  WANAMAKER,  NEW  YORK,  Inc.,  et  al.  v.  OTIS  ELEVATOR  CO. 

(Action  No.  1.) 

(Supreme  Court,  Appellate  Division,  Second  Department    March  7,  1919.) 

1.  Appeai.  and  Errob  «=*285(1) — Review— Binding  Effect  op  Stipulations 

AND  Findings. 

Stipulations  of  the  parties  and  findings  in  accordance  therewith,  not  ex- 
cepted to,  and  without  request  for  contrary  findings,  are  binding  on  ap- 
peal on  the  Appellate  Division. 

2.  Indemnity  ^=>15(7) — Implied  Contbact — Burden  of  Proof. 

A  building  owner,  against  whom  recovery  was  had  for  inlury  from  fall 
of  his  passenger  elevator,  seeking  indemnity  from  the  seller  of  the  ele- 
vator, cannot  rely  on  the  judgment  roll  in  the  original  action,  but  must 
show  the  accident  was  occasioaed  by  negligence  for  which  defendant  was 
primarily  liable. 

3.  Appeal  and  Error  «=>846(6) — Review — Findings — Stipulation  Below. 

Stipulation-,  and  finding  accordingly,  in  action  by  building  owner  seeking 
indemnity  of  seller  and  installer  of  passenger  elevator  for  injury  from 
fall  of  which  recovery  was  had  against  plaintiff,  that  It  was  established  in 
the  action  against  plaintiff  that  the  fall  was  because  of  iron  straps  de- 
signed to  support  the  lifting  cables,  and  that  they  broke  because  wrong- 
fully designed,  constructed,  Installed,  and  therefore  insufficient  and  in- 

^=:»For  other  cai«s  see  same  topic  k  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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adequate  in  strength,  and  that-  they  were  designed  and  installed  by 
defendant,  and  never  changed,  altered,  or  Interfered  with  between  Instal- 
lation and  the  accident,  bar  contention  on  appeiil  that  plaintiff  caused  or 
contributed  to  the  accident,  or  was  in  pari  delicto  with  defendant 

i.  Appfal  and  Bbrob  ^;s>1122{2) — ^Findings  bt  Appellate  CotFBT. 

The  Appellate  Division,  though  having  broad  powers,  so  that  It  may  re- 
verve  findings  of  fact  and  make  new  findings,  cannot,  where  the  parties 
voluntarily  agree  on  the  facts  and  try  the  case  accordingly,  substitute 
new.  facts  and  new  theories  not  presented  below. 

6.  Indemnity  «=»13(3) — Implied  Contract — Extent  op  Liabilitt — Gounsei. 
Feb  and  Coubt  Expenses. 

If  costs,  expenses,  and  coun5*el  fees  incurred  and  paid  by  owner  of 
building  and  his  insurer,  In  defending,  prosecuting  appeal,  and  oppostng 
a  further  appeal  in  action  against  the  0A>Tier  for  injury  from  fall  of 
elevator,  were  reasonable  and  proper,  and  were  Incurred  with  the  consent 
of  the  elevator  company,  they  are  recoverable  against  it  as  indemnitor,  as 
part  of  the  natural  and  direct  consequence  of  its  wrongful  act  in  Installing 
the  elevator  with  the  defect  causing  the  accident 

6.  Stipulations  ^=18(1) — Effect — Necessarilt  Incurred. 

Stipulation,  in  action  by  owner  of  building,  against  whom  recovery  was 
had  for  injury  from  fall  of  his  elevator,  and  his  Insurer,  against  elevator 
company,  for  indemnity,  that  costs,  expenses,  and  counsel  fees  incurred 
and  paid  by  owner  and  insurer,  in  defending  and  on  appeal  in  the  action 
for  damages,  were  **necessorlly"  incurred,  bars  claim  that  they  were  not 
Incurred  under  such  circumstances  as  to  be  recoverable  against  the 
elevator  as  part  of  its  liability  as  indemnitor. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  John  Wanamaker,  New  York,  Incorporated,  and  another 
against  the  Otis  Elevator  Company.  From  a  judgment  for  plaintiffs, 
on  finding  and  decision  at  Trial  Term,  a  jury  having  been  waived, 
defendant  appeals.    Affirmed. 

The  action  is  to  recover  from  the  defendant  the  loss  and  damage  sustained 
by  the  plnintiflfs  by  reason  of  the  fall  of  an  elevotor  In  the  store  of  the  plaintiff 
Wanamaker  In  New  York  City.  One  Matilda  Rumetsch,  a  passenger  In  the 
elevator,  was  injured  in  the  accident,  ond  brought  suit  against  Wanamaker, 
alleging  that  the  full  of  the  elevator  was  due  to  negligence,  and  to  the  de- 
fective and  unsafe  condition  of  the  elevator.  Wanajnaker  answered,  and 
duly  notified  the  defendant  Otis  Company,  which  had  installed  the  elevator, 
retiuesting  it  to  come  In  and  defend,  and  that  it  would  be  held  liable  for  any 
recovery.  The  Otis  Ompany  did  not  intervene  or  defend  the  action.  The 
plaintiff  Runietsch  recovered  a  judgment  against  Wanamaker  for  |{l«,22;i.87, 
which  was  reversed  upon  appeal  to  this  court,  but  upon  appeal  to  the  Court 
of  Appeals  the  Judgment  of  this  court  was  reversed,  and  that  of  the  Trial 
Term  utfirmed.  Rumetsch  v.  Wanamaker,  154  App.  Dlv.  800,  i:$9  N.  Y.  Supp. 
385,  reversed  216  N.  Y.  379.  110  N.  B.  7G0,  4  L.  R.  A.  19160.  1245. 

The  plaintiff  Wanamaker  and  the  Accident  Assurance  Corporation,  which 
had  agreed  to  defend  and  indemnify  Wanamaker  against  loss  by  reason  of 
liability  for  damages  to  passengers  In  the  elevator,  as  well  as  for  costs  and 
expenses  incurred  In  such  defense,  subsequently  paid  Rumetsch  $20,523.02  in 
settlement  of  the  judgment,  with  interest  and  costs.  Of  this  amount  the  As- 
surance Coriwratlon  paid  $6,906.33.  It  was  stipulated  between  the  parties  to 
this  action  that  the  Assurance  Corporation  also  expended  for  attorneys  and 
coun.sel  fees,  witness  fees,  and  other  expenses,  pursuant  to  the  terms  of  Its 
policy,  the  sum  of  $3,613.93,  and  that  ail  of  such  expenses  "were  necessarily 
Incurred  in  the  defense  of  said  action."  The  trial  judge,  a  jury  having  been 
waived,  made  findings  of  fact  and  conclusions  of  law  directing  judgment  In 
favor  of  Wanamaker  for  $15,684.16,  and  in  favor  of  the  Assurance  Corporation 
for  $12,577.98,  with  costs;    the  total  recovery  being  $28,085.34.     The  judg- 
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ment  in  fator  of  the  AAsurance  Ck>rporatiOQ  included  the  amount  expended 
for  attorney's  fees  and  expenses,  and  the  Judgment  for  Wanamaker  an  Item  of 
costs  awarded  on  the  reversal  in  the  Court  of  Appeals. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  KELLY, 
and  JAYCOX,  JJ. 

Morgan  M.  Mann,  of  New  York  City,  for  appellant. 
Frank  Verner  Johnson,  of  New  York  City,  for  respondents. 

KELLY,  J.  [1,  2]  However  persuasive  the  argument  of  the  learn- 
ed counsel  for  the  appellant  may  be,  we  are  constrained  to  hold  that 
it  is  not  applicable  to  the  facts  disclosed  by  the  record  presented  to 
us.  He  argues  that  the  plaintiif  Wanamaker  and  the  defendant  were 
in  pari  delicto  as  to  the  accident,  which  was  the  basis  of  the  recovery 
of  damages  against  Wanamaker,  which  damages  the  plaintiffs  have  in 
turn  recovered  from  the  defendant,  and  therefore  he  claims  that  the 
plaintiffs  cannot  maintain  an  action  against  defendant  for  indemnity. 
But,  whatever  might  be  the  opinion  of  the  court  upon  the  evidence  at 
the  trial  in  which  the  original  recovery  was  had,  we  are  bound  by  the 
stipulations  of  the  parties  upon  the  trial  of  the  case  at  bar,  and  the  find- 
ings of  the  trial  justice  based  upon  those  stipulations.  These  findings 
come  to  us  without  any  exception  taken  thereto ;  as  sqggested,  they  are 
based  upon  the  written  stipulation  of  the  parties.  There  are  no  requests 
to  find  other  or  contrary  facts.  And  so,  when  it  is  argued  that  the 
plaintiff  Wanamaker  and  defendant  were  in  pari  delicto  in  the  negli- 
gence resulting  in  the  fall  of  the  elevator,  that  the  original  negligent  in- 
stallation of  the  elevator  by  the  defendant  was  supplemented  by  negli- 
gent use  by  Wanamaker  for  more  than  a  year,  and  while  it  is  evi- 
dent that  this  was  the  theory  upon  which  the  original  rtcovery  of 
damages  was  had  against  Wanamaker,  affirmed  by  the  Court  of  Ap- 
peals (Rumetsch  v.  Wanamaker,  216  N.  Y.  379,  110  N.  E.  760,  4  L. 
R.  A.  1916C,  1245),  still  in  the  present  case  the  plaintiffs  could  not 
and  did  not  rely  upon  the  judgment  roll  in  the  original  action  for  dam- 
ages (Scott  V.  Curtis,  195  N.  Y,  424,  at  page  429,  88  N.  E.  794,  40 
L.  R.  A.  [N.  S.]  1147,  133  Am.  St.  Rep.  811).  They  proceeded  to 
give  evidence,  in  addition  to  that  judgment  roll,  to  show  that  the  ac- 
cident was  occasioned  by  negligence  for  which  the  defendant  was 
primarily  liable.  The  plaintiffs  offered  in  evidence  a  written  stipula- 
tion, signed  by  the  attorneys  for  the  respective  parties,  which  was 
received  and  is  part  of  the  record  on  this  appeal.  It  contains  the 
following  agreement  as  to  the  facts : 

"Fifth.  That  it  was  established  upon  the  trial  of  the  aforesaid  action  [refer- 
ring to  the  action  of  Rumetsch  v.  Wanamaker]  that  the  falling  of  the  elevator 
ear  In  which  the  said  Matilda  Rumetsch  was  rldlag  as  a  passenger  on  the  said 
27th  day  of  April,  1900,  which  elevator  was  Itnown  as  elevator  Na  72,  was  due 
to  the  breaking  of  two  certain  iron  straps  designed  and  used  for  the  support 
of  the  lifting  cables  of  this  elevator,  and  that  these  straps  broke  because  they 
were  wrongfully  designed,  constructed,  and  installed,  and  therefore  Insuffi- 
cient and  inadequate  in  strength  to  perfonn  the  work  imposed  upon  them  in 
the  ordinary  operation  of  the  elevator  in  question." 

[3,  4]  Here  we  have  the  explicit  admission  by  the  defendant  that 
the  cause  of  the  accident  was  the  original  faulty  design,  construction. 
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and  installation  of  the  elevator  straps,  matters  for  which  the  defendant 
only  was  liable,  and  that  the  straps  were  insufficient  and  inadequate 
in  strength.  And  again  the  defendant  admits  in  paragraph  12  of  the 
stipulation : 

'*Tbat  the  two  certain  iron  straps  referred  to  in  subdivision  6  of  tliis  stipu- 
lation were  tbe  same  two  certain  iron  straps  referred  to  in  subdivision  4  of 
the  complaint  herein,  and  that  they  were  designed  and  installed  on  the  said 
premises  by  this  defendant  for  the  support  of  the  lifting  cables  of  said  ele- 
vator No.  72,  and  the  same  turned  over  to  the  said  John  Wanamaker,  New 
York«  Incorporated,  for  its  use  as  a  passenger  elevator  having  a  carrying  ca- 
pad^  of  2,000  pounds,  on  or  about  the  29th  day  of  October,  1907,  and  that 
the  said  iron  straps  were  thereafter  never  changed,  altered,  or  in  any  way  in- 
terfered with  prior  to  their  breaking  on  the  27th  day  of  April,  1909,  when 
they  broke  while  the  said  elevator  was  carrying  less  than  2,500  pounds." 

It  is  impossible  to  avoid  the  conclusion  that  if  the  cause  of  the  ac- 
cident was  the  breaking  of  the  straps  negligently  constructed  and  in- 
stalled by  the  defendant,  and  if  the  straps  were  never  changed,  al- 
tered, or  interfered  with  in  any  way  between  the  date  of  the  installa- 
tion and  the  accident,  it  cannot  be  said  that  Wanamaker  caused  or 
contributed' to  the  accident.  Tlie  trial  judge  in  the  case  at  bar  made 
his  findings  of  fact  in  the  exact  language  of  the  stipulation  and  di- 
rected judgment  against  the  defendant.  There  was  no  request  to 
find  that  Ae  Wanamaker  Company  was  negligent,  or  that  its  negli- 
gence contributed  in  any  way  to  the  accident.  How  can  it  be  argued 
here  that  the  plaintiff  Wanamaker  was  in  pari  delicto  with  defendant? 
This  court  has  broad  powers,  so  that  it  may  reverse  findings  of  fact 
and  make  new  findings ;  but  where  the  parties  voluntarily  agree  upon 
the  facts,  and  try  their  case  accordingly,  we  have  no  right  to  substi- 
tute new  facts  and  new  theories  not  presented  to  the  trial  court. 

[6, 1]  There  are  two  additional  claims  of  error  presented  by  the 
appellant.  In  directing  a  verdict  for  the  plaintiffs  the  trial  judge  in- 
cluded in  the  recovery  the  sums  paid  by  the  plaintiff  Assurance  Cor- 
poration, for  attorney  and  counsel  fees,  witness  fees,  and  other  ex- 
penses, aggregating  $3,613.92.  The  appellant  contends  that  the  only 
theory  upon  which  the  Assurance  Corporation  could  recover  from  the 
defendant  for  these  items  is  that  of  subrogation,  and  that  for  one  to 
be  subrogated  to  the  right  of  another  the  obligation  paid  by  the  party 
seeking  subrogation  must  be  the  primary  obligation  of  the  person  for 
whom  it  was  paid.  Defendant  insists  that  in  the  case  at  bar  the  As- 
surance Corporation  was  bound  by  its  contract  with  Wanamaker  to 
employ  counsel  to  defend  the  action,  and  that  Wanamaker  was  under 
no  obligation  to  pay  these  attorney's  fees — that  the  Assurance  Cor- 
poration was  merely  satisfying  its  own  primary  obligation,  and -not 
the  primary  obligation  of  Wanamaker. 

The  trial  judge  also  included  in  the  recovery  an  item  of  $503.60  for 
the  costs  and  disbursements  of  the  appeals  in  the  original  action,  and 
the  appellant  insists  that  this  was  error,  citing  Murphy  v.  City  of 
Yonkers,  213  N.  Y.  124,  107  N.  E.  267,  L.  R.  A.  1915F,  598,  where  it 
was  held  that  a  person  cast  in  damages  because  of  the  negligence  of 
another,  who  has  indemnified  him,  cannot  recover  over  from  the  in- 
demnitor, as  part  of  his  damages,  the  costs  of  an  unsuccessful  appeal 
175N.Y.S.— 6 
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taken  without  the  latter's  authority.  It  was  held  in  the  case  cited  that 
with  the  recovery  of  the  judgment  in 'the  court  of  original  jurisdiction 
the  reason  ceases  for  any  further  proceedings  by  the  indemnified  at 
the  expense  of  the  indemnitor  without  his  consent.  It  will  be  noted 
in  the  case  at  bar  that  the  appeal  taken  by  the  Wanamaker  Company 
from  the  original  judgment  to  the  Appellate  Division  was  successful, 
resulting  in  the  reversal  of  the  judgment.  It  was  on  the  subsequent 
appeal  to  the  Court  of  Appeals,  which  the  Wanamaker  Company  was 
compelled  to  oppose,  that  the  company  was  unsuccessful. 

If  the  costs,  expenses,  and  counsel  fees  were  reasonable  and  proper, 
and  were  incurred  with  the  consent  of  the  defendant,  the  right  of  the 
plaintiffs  to  recover  such  expenditures  as  part  of  the  natural  and  di- 
rect consequence  of  the  defendant's  wrongful  act  cannot  be  doubted. 
In  Murphy  v.  City  of  Yonkers,  supra,  Judge  Hiscock  disapproved 
such  recovery  of  costs  of  an  unsuccessful  appeal,  because  there  was 
no  evidence  that  the  indemnitor  authorized  the  appeals.  But  in  the 
case  tt  bar  the  plaintiff  insists  that  defendant  cannot  raise  the  ques- 
tion here,  because  it  has  expressly  stipulated  that  these  expenditures 
were  necessarily  incurred,  that  the  Assurance  Corporation  paid  the 
attorneys  and  witness  fees  and  expenses  pursuant  to  the  terms  of  its 
policy,  and  that  as  to  the  costs  awarded  by  the  Court  of  Appeals  on 
the  reversal  of  the  judgn^ent  of  the  Appellate  Division  the  plaintiffs 
here  were  compelled  to  pay  the  costs.  The  plaintiffs  assert  that,  if 
there  was  any  question  at  the  trial  that  these  expenditures  were  neces- 
sarily incurred,  they  might  have  introduced  further  proof  of  the  con- 
sent of  defendant  to  the  appeals  and  its  acquiescence  therein.  We 
think  that  the  defendant's  stipulation  that  these  expenses  were  neces- 
sarily incurred  precludes  it  from  urging  the  objections  here.  While 
the  ordinary  definition  of  the  word  ''necessary,"  as  indicating  some- 
thing indispensable,  and  which  cannot  be  disregarded  or  omitted,,  may 
not  always  apply  in  law,  the  sense  in  which  the  word  is  used  in  the 
stipulation  in  the  case  at  bar  makes  it  evident  that,  if  the  defendant 
contested  the  property  of  the  expenditure,  it  would  not  admit  that 
it  was  necessary  or  necessarily  incurred.  It  follows  that  the  judgment 
must  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 


(186  App.  Div.  661) 

JOHN  WANAMAKER,  NEW  YORK,  Inc.,  et  al.  v.  OTIS  EI^VATOR  00. 

(Action  No.  2.) 

(Supreme  Court,  Appellate  Division,  Second  Department    March  7,  1919.) 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  John  Wanamaker,  New  York,  Incorporated,  and  another, 
against  the  Otis  Elevator  Company.  From  a  judgment  for  plaintiffs, 
after  trial  before  the  court,  a  jury  having  been  waived,  defendant  ap- 
peals.   Affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  KELLY, 
and  JAYCOX,  JJ. 
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Morgan  M.  Mann,  of  New  York  City,  for  appellant. 
Frank  Vemer  Johnson,  of  New  York  City,  for  respondents. 

KELLY,  J.  The  same  questions  are  presented  here  as  in  action 
No.  1  between  the  same  parties,  decided  herewith.  186  App.  Div.  655, 
175  N.  Y.  Supp.  78.  In  this  action  (No.  2)  the  plaintiffs-respondents 
sued  to  recover  damages  by  reason  of  payments  which  they  made  in 
settlement  of  judgments  recovered  by  Rachel  R.  Dutcher,  Mai^aret 
Mack,  and  J;  Stewart  Mack,  her  husband ;  the  latter  action  being  for 
loss  of  services.  The  two  women,  Dutcher  and  Mack,  were  passengers 
in  the  elevator  which  fell  on  April  27,  1909,  and  were  injured  at  the 
■same  time  as  Mrs.  Rumetsch,  whose  recovery  was  the  subject  of  ac- 
tion No.  1.  The  two  la4ies,  Dutcher  and  Mack,  and  the  husband  of 
the  latter,  recovered  judgments  against  Wanamaker  aggregating  $32,- 
750.  The  defendant  Otis  Company  was  invited  to  come  in  and  de- 
fend, but  took  no  part  in  the  defense.  Upon  appeal  to  this  court  the 
judgments  were  reversed,  and  a  new  trial  granted.  Mack  v.  Wana- 
maker, 154  App.  Div.  944,  139  N.  Y.  Supp.  391;  Dutcher  v.  Wana- 
maker, 154  App.  Div.  952,  139  N.  Y.  Supp.  392.  Thereafter,  upon  the 
decision  of  the  Court  of  Appeals  in  Rumetsch  v.  Wanamaker,  216  N. 
Y.  379,  110  N.  E.  760,  L.  R.  A,  1916C,  1245,  a  reargument  was  ordered 
in  this  court  and  the  judgm«its  were  affirmed.  There  was  paid  to  Mrs. 
Ehjtcher  $12,569.68,  to  Mrs.  Mack  $25,243.33,  and  to  Mr.  Mack  $3,- 
803.  The  plaintiff  Assurance  Corporation  (under  the  same  policy  of 
indemnity  referred  to  in  action  No.  1)  contributed  to  the  Dutcher  re- 
covery to  the  extent  of  $6,632.18,  and  necessarily  incurred  counsel  fees 
and  expenses  in  the  Dutcher  Case  amounting  to  $1,776.21.  In  the 
Mack  Cases,  the  Assurance  Corporation  claims  $2,314.22  expended  for 
necessary  counsel  fees,  etc. 

A  similar  stipulation  and  similar  findings  of  fact  and  conclusions  of 
law  are  found  in  this  action  No.  2  as  in  action  No.  1.  The  Otis  Com- 
pany stipulates  that  it  was  estalUished  upon  the  trial  of  the  EhJtcher 
Case  that  the  fall  of  the  elevator  was  due  to  the  breaking  of  the  straps, 
"because  they  were  wrongfully  designed,  constructed,  and  installed, 
and  therefore  insufficient  and  inadequate  in  strength  to  perform  the 
work  imposed  upon  them  in  the  ordinary  operation  of  the  elevator  in 
question,"  and  "that  the  said  iron  straps  were  thereafter  never  chang- 
ed, altered,  or  in  any  way  interfered  with  prior  to  their  breaking"; 
and  as  to  the  counsel  fees  and  expenses  claimed  by  the  Assurance  Cor- 
poration the  same  language  is  found  in  the  stipulation,  that  they  were 
"necessarily  incurred  in  the  defense  of  said  action."  Similar  stipula- 
tion was  made  as  to  the  Mack  Case.  The  findings  of  the  trial  judge 
follow  the  language  of  the  stipulation.  There  is  no  exception  to  these 
lindings. 

The  learned  trial  judge  directed  judgment  for  Wanamaker  for  $34,- 
988.33,  with  mterest,  and  for  the  Assurance  Corporation  for  $10,- 
722,41,  within  interest,  besides  costs,  amounting  to  $52,275.93. 
•  For  the  reasons  stated  in  the  opinion  in  action  No.  1,  this  judgment 
must  be  affirmed.  Under  the  stipulation  of  the  parties  and  the  find- 
ings of  fact  and  conclusions  of  law  made  in  pursuance  of  such  stipu- 
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lation  the  defendant  cannot  be  heard  to  argue  that  Wanamaker  was 
in  pari  delicto  with  the  defendant  in  the  negligence  causing  the  faU 
of  the  elevator.  The  parties  have  stipulated  that  the  cause  of  the  ac- 
cident was  the  defective  installation  of  the  appliances  by  the  defendant, 
and  the  trial  justice  has  so  found.  There  is  nothing  before  this  court 
on  which  we  can  make  a  contrary  finding.  The  objections  to  the  re- 
covery of  counsel  fees  and  expenses  are  also  discussed  in  the  opinion 
in  action  No.  1,  and  decided  adversely  to  defendant. 
The  judgment  must  be  affirmed,  with  costs.    All  cdncur. 


JOHN  WANAMAKEB,  NEW  YORK,  Inc.,  v,  OTIS  BLBVATOE  00.    (Action 

No.  3.) 

(Supreme  Oourt,  AppeUate  Division,  Second  Department    March  7,  1919.) 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  John  Wanamaker,  New  York,  Incorporated,  against  the  Otis 
Elevator  Ck>mpany.    Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Arjfued  before  JBNKS,  P,  J.,  and  MIULrS,  PUTNAM,  KELLY,  and  JAY- 
COX,  JJ. 

PEB  CURIAM.  Judsrment  unanimously  affirmed,  with  costs,  upon  authori- 
ty of  Wanamaker  v.  Otia  Elevator  Co.  (Action  No.  1)  186  App.  Dly.  655,  1T5  N. 
Y.  Supp.  78,  decided  herewith. 


(106  Misc.  Rep.  564) 

SOHUMACJHER  y.  PENNSYLVANIA  R.  CO. 

(Supreme  Court,  Special  Term,  Brie  County.    March  28,  1919.) 

1.  Constitutional  Law  ^=:»2d7 — ^Railaoads  «=»5i^,  New,  vol.  6A  Key-Noi 

Series — Dxnc  Process — ^Liabilitt  of  Railkoad  under  Fedebal  Control. 
Act  Cong.  March  21, 1918,  {  10  (U.  S.  Comp.  St  1918,  §  3115% j),  authoriz- 
ing actions  and  Judgments  against  carriers  for  damages  sustained  by  em- 
ployes and  others  while  raUroad  Is  being  operated  by  federal  authorities, 
despite  provision  that  no  process  shall  be  levied  against  any  property 
under  such  "federal  control,"  held  violative  of  Fifth  Amendment  of  federal 
Constitution,  as  depriving  railroad  of  its  property  without  due  process 
of  law,  in  subjecting  it  to  liability  and  seizure  of  its  property  for  Injuries 
to  Its  former  employe  while  its  property  is  under  federal  controL 

2.  EuiNENT  Domain  <^»70— Liability  of  Railroad  under  Federal  Controi.. 

Act  Cong.  March  21,  1918,  §  10  (U.  S.  Comp.  St.  1918,  f  3115%J),  author- 
izing actions  and  Judgments  against  carriers  for  damages  sustained  by 
employes  and  others  while  railroad  is  being  operated  by  federal  authori- 
ties, held  violative  of  Fifth  Amendment  of  federal  Constitution,  as  taking 
private  property  for  public  i;ise  without  Just  compensation.  In  subjecting 
railroad  to  liability  for  injuries  to  former  employ^  while  property  is  under 
federal  control. 

3.  Constitutional  Law  ^=s»241 — Equal  Protection  or  Laws — Liability  of 

Railroad  under  Federal  Control^ 

Act  Cong.  March  21.  1918,  $  10  (U.  S.  Comp.  St.  1918,  |  3115%  j),  author- 
izlng  actions  and  judgments  against  carriers  for  damages  sustained  by  em- 
ployes and  others  while  railroad  is  being  operated  by  federal  authorities, 
held  violative  of  Fifth  Amendment  of  federal  Constitution  as  depriving 

«=s>Por  other  cases  ■<»  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indeze* 
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railroad  of  eqnal  protection  of  laws  in  subjecting  it  to  liability  and  seizure 
*   of  property  for  i])Juries  to  former  employ^  while  property  is  under  federal 
controL 

Action  by  Mary  C.  Schumacher,  as  administratrix,  etc.,  of  Peter 
Schumacher,  deceased,  against  the  Pennsylvania  Railroad  Company. 
On  defendant's  motion  for  new  trial.  Motion  formally  denied,  and 
exceptions  ordered  heard  in  the  first  instance  at  the  Appellate  Division, 
with  stay  of  entry  of  judgment. 

Harold  J.  Adams,  of  Buifalo,  for  the  motion, 
Frank  H.  Gibbons,  of  Buffalo,  opposed. 

WHEELER,  J.  The  plaintiff  sued  to  recover  damages  for  the  death 
of  her  husband  on  the  ground  of  the  alleged  negligence  of  the  defend- 
ant. The  interstate  had  been  for  many  years  in  the  employ  of  the 
Pennsylvania  Railroad  Company  prior  to  the  time  the  operation  of  the 
company's  road  was  taken  over  by  the  federal  government.  At  the 
time  of  the  accident  resulting  in  his  death  he  was  yardmaster  at  the 
Gardenville  yards  of  the  defendant,  just  outside  the  city  of  Buffalo. 
The  plaintiff  charges  negligaice.  This  issue  was  sharply  litigated,  and 
was  submitted  to  the  jury  for  their  determination.  The  jury  rendered 
a  substantial  verdict  for  the  plaintiff,  thus  establishing  for  the  pur- 
poses of  this  case  the  allegation  of  negligence.  It  is  unnecessary  at 
this  time  to  state  fully  all  the  circumstances  of  the  accident.  It  is  suf- 
ficient to  say  that  the  allegation  of  negligence  was  predicated  on  the 
claim  of  a  failure  to  properly  inspect  a  freight  car  belonging  to  an- 
other ro^d,  which  had  been  received  on  the  defendant's  line.  It  was 
claimed  the  brake  beam  and  its  attachments  were  out  of  order,  which 
resulted  in  the  dropping  of  the  brake  beam  and  the  consequent  derail- 
ment of  the  car,  which  collided  with  a  semaphore  pole  standing  near 
the  tracks.  The  collision  broke  the  pole,  which  fell,  striking  and  kill- 
ing the  plaintiff's  intestate. 

This  accident  occurred  on  the day  of  May,  1918,  at  a  time 

when  the  federal  government  was  operating  the  defendant's  railroad 
pursuant  to  the  act  of  Congress  approved  August  29,  1916  (39  Stat. 
645,  c.  418  [U.  S.  Comp.  St.  §  1974a]),  and  the  proclamation  of  the 
President  of  December  26,  1917  (U.  S.  Comp.  St.  1918,  §  1974a).  By 
its  answer  to  the  plaintiff's  complaint  the  Pennsylvania  Railroad  Com- 
pany, among  other  things,  alleged  that  at  the  time  of  the  accident  its 
railroad  had  been  taken  over  by  the  federal  government,  and  at  the 
time  was  under  its  control  and  operation,  and  not  that  of  the  defend- 
ant, and  that  it  is  not  legally  responsible  for  the  accident.  Those  facts 
were  established  upon  the  trial. 

For  the  purposes  of  the  trial  the  court  overruled  the  objection  that 
no  recovery  could  be  ha4  against  this  defendant,  and  instructed  the 
0  jury  to  determine  the  question  of  liability  the  same  as  though  the  de- 
fendant was,  at  the  time  of  the  accident,  in  possession  of  its  road  aw! 
engaged  in  its  actual  operation.  The  result  was  a  verdict  against  the 
defendant,  followed  by  this  motion  for  a  new  trial,  with  a  stay  of  the 
entry  of  judgment  pending  the  decision  of  the  motion. 

To  sustain  the  right  of  recovery  against  the  defendant,  notwith-. 
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Standing  the  defendant's  railroad  was  being  operated  by  the  federal 
authorities,  the  plaintiff  stands  upon  the  provisions  of  Act  Cong.  March 
21,  1918,  c.  25  (U.  S.  Comp.  St.  1918,  §  311S3^a-311S8^p).  The  seri- 
ous question  involved  is  the  constitutionality  of  that  act,  in  so  far  as  it 
authorized  the  maintenance  of  actions  and  the  recovery  of  judgments 
against  carriers  for  damages  sustained  by  employes  and  others  while 
the  railroad  is  being  operated  by  and  under  the  direction  of  the  federal 
authorities. 

By  an  act  of  Congress  approved  August  29,  1917,  Congress  author- 
ized the  President,  when  the  country  is  at  war  with  another  nation,  to 
take  over  the  operation  of  railroads  in  furtherance  of  the  vigorous 
prosecution  of  the  war.  On  December  26,  1917,  in  pursuance  of  the 
authority  so  given,  the  President  assumed  for  the  United  States  the 
management  and  control  of  the  great  transportation  systems  of  the 
country  and  issued  his  proclamation  to  that  effect.  Following  this 
action  by  the  President,  Congress  passed  the  act  of  March  21,  1918, 
entitled : 

"An  act  for  the  operation  of  transportation  systeins  whtle  nnder  federal  con- 
trol, and  for  tbe  compensation  of  their  owners  and  for  other  purposes.'' 

The  first  section  of  this  act  provides . 

''That  the  President,  having  in  time  of  war  taken  over  tbe  possession,  use,. 
control,  and  operation  (called  herein  federal  control)  of  certain  railroads  and 
systems  of  transportation  (called  herein  carriers)  is  authorized  to  agree  witli^ 
and  to  guarantee  to  any  such  carrier  ♦  •  •  as  Just  compensation  an 
annual  sum,"  etc 

Then  follow  certain  provisions  touching  the  method  of  ascertaining 
the  amount  of  compensation,  for  the  payment  of  taxes,  the  mainte- 
nance, repairs.. and  renewal  necessary  in  connection  with  the  operation' 
of  the  railroads. 

Sections  2  and  3  of  the  act  provide  for  the  ascertaining  of  the  com- 
pensation  to  be  paid  to  the  carriers  where  the  government  and  the 
carrier  fail  to  reach  an  agreement  as  to  compensation. 

Section  8  declares : 

'*That  the  President  may  execute  any  of  the  powers  herein  and  heretofore 
granted  him  with  relation  to  federal  control  through  such  agencies  as  he  may  de- 
termine, and  may  fix  the  reasonable  compensation  for  the  performance  of  such 
services  in  connection  therewith,"  etc. 

Section  12  declares: 

"That  moneys  and  other  property  derived  •  ♦  •  during  federal  control 
are  hereby  declared  to  be  the  property  of  the  United  States.  Unless  otherwise 
directed  by  the  President,  such  moneys  sOiall  not  be  covered  Into  the  treasury, 
but  such  moneys  and  property  shall  remain  in  the  custody  of  the  same  officers, 
and  the  accounting  thereof  shall  be  in  the  same  manner  and  form  as  before 
federal  control,"  etc. 

Section  10  of  the  act  provides : 

"That  carriers  while  under  federal  control  shall  be  subject  to  all  laws  and 
liabilities  as  common  carriers,  whether  arising  under  state  or  federal  laws  or 
at  common  law,  except  in  so  far  as  may  be  inconsistent  with  the  provisions  of > 
this  act  or  any  other  act  applicable  to  such  federal  control  or  with  any  order 
of  the  President.  Actions  at  law  or  suits  In  equity  may  be  brought  by  and 
against  such  carriers  and  Judgments  rendered  as  now  provided  by  law;   and 
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in  any  action  at  law  or  suit  in  equlty^  against  the  carrier,  no  defense  sball  be 
mnde  thereto  upon  the  ground  that  the  carrier  Is  an  Instrumentality  or  agency 
of  the  federal  government.  Nor  shall  any  such  carrier  be  entitled  to  hare 
transferred  to  a  federal  court  any  action  heretofore  or  hereafter  Instituted  by 
or  against  it,  which  action  was  not  so  transferable  prior  to  the  federal  control  of 
such  earlier ;  and  any  action  which  has  heretofore  been  so  transferred  because 
of  such  federal  control  or  of  any  act  of  Coiiijress  or  ofticlal  order  or  proclama- 
tion relating  thereto  shall  upon  motion  of  either  party  be  transferred  to  the 
court  iu  which  it  was  originally  instituted.  But  no  process,  mesne  or  final, 
shall  be  levied  against  any  pf<^erty  under  such  federal  control." 

The  sections  quoted  are  all  the  sections  having  any  material  bearing 
on  the  questions  here  involved.  The  act  authorized  the  plaintiff  to 
bring  her  action  just  as  she  did  against  the  Pennsylvania  Railroad 
Company,  but  the  power  of  Congress  to  pass  any  such  law  is  chal- 
lenged. The  constitutionality  of  the  statute,  in  so  far  as  it  authorizes 
a  judgment  against  this  defendant,  and  undertakes  to  make  the  com- 
pany liable  for  the  acts  of  the  federal  authorities,  is  questioned,  inas- 
much as  such  a  judgment,  if  enforced  against  the  defendant,  would 
amount  to  the  taking  of  private  property  without  due  process  of  law. 
If  the  act  in  question  had  in  terms  provided  that,  for  the  purpose  of 
determining  the  liability  and  ascertaining  the  damages,  actions  of  this 
character  might  be  instituted  against  the  company  carrier,  but  that, 
when  finally  determined,  such  judgments  should  not  be  satisfied  out  of 
property  of  the  carrie^r,  but  paid  by  the  United  States,  there  probably 
could  be  no  legitimate  criticism  of  the  act.  In  such  a  case  the  pro- 
cedure would  be  simply  a  method  of  ascertaining  the  liability  of  the 
government  and  the  amount  of  the  incident  damage,  without  imposing 
any  leg^al  obligation  on  the  carrier  corporation.  It  is  contended  by  the 
plaintiff  that  such  in  substance  is  the  force  and  effect  of  the  statute. 
Reliance  is  placed  on  that  part  of  section  10  of  the  act  providing  that — 

**No  process,  mesne  or  final,  shall  be  levied  against  any  property  under  such 
fMeral  control." 

If  all  the  property  of  a  railroad  company  were  in  fact  taken  under 
federal  management  and  control,  it  might  be  argued  that  such  corpo- . 
ration  would  be  fully  protected  by  the  clause  quoted.  We  do  not 
think  the  act  of  August  29,  1917,  or  that  of  March  21,  1918,  contem- 
plated that  all  the  property  of  such  corporations  should  be  taken  over 
by  the  federal  government.  Indeed,  the  very  language  of  the  clause 
seems  to  assume  that  the  company  may  possess  property  other  than 
such  as  is  taken  over  by  the  government,  for  the  exemption  from  levy 
and  sale  under  execution  is  limited  to  "any  property  under  such  fed- 
eral control,"  and  such  only.  Had  Congress  intended  to  exempt  all 
the  property  of  a  carrier  from  levy  and  sale,  it  would  have  so  plainly 
said  in  the  statute  enacted.  We  may  almost  take  judicial  notice  of 
the  fact  that  railroad  companies,  or  many  of  them,  do  own  and  pos- 
sess other  property  than  that  employed  in  the  transportation  of  pas- 
sengers and  freight.  Many  of  them  have  large  holdings  of  the  stock 
and  bonds  of  subsidiary  companies.  Many,  if  not  all,  in  addition  own- 
ed considerable  sums  of  money  on  hand  and  in  bank  as  the  result  of 
their  operations.    The  federal  government  took  into  its  possession  and 
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control  none  of  this  class  of  property,  and  all  this  class  of  property 
can  be  reached  by  judgment  creditors  in  appropriate  proceedings  to 
satisfy  valid  judgments  against  the  corporation. 

Not  only  did  the  statute  not  authorize  the  government  to  assume 
control  of  the  class  of  property  referred  to  but  an  examination  of  the 
President's  proclamation  of  December  26,  1917,  shows  that  as  a  mat- 
ter of  fact  the  government  only  assumed  control  and  management  of 
the  physical  properties  of  carriers  used  by  them  in  their  transporta- 
tion systems.  We  mention  these  facts  for  the  purpose  of  showing 
that  the  protection  against  levy  and  sale  under  execution  as  to  prop- 
erty "under  federal  control"  does  not  prevent  the  judgment  creditor 
from  reaching  any  other  property  owned  by  the  carrier  for  the  satis- 
faction of  judgments  obtained  pursuant  to  the  orovisions  of  section 
10.  Nowhere  in  the  statute  are  we  able  to  find  any  provision  forbid- 
ding the  judgment  creditor  from  pursuing  the  usual  remedies  for  the 
collection  of  his  claim,  saving  from  the  particular  properties  taken 
"under  federal  control." 

In  time  the  various  transportation  systems  taken  over  by  the  gov- 
ernment will  doubtless  be  returned  to  the  various  railroad  companies 
which  own  them,  and  it  is  pertinent  to  ask  whether  unsatisfied  judg- 
ments against  carrier  corporations  might  not  be  collected  by  execution 
against  the  property  returned.  Such  property  would  then  cease  to  be 
under  "federal  control,"  and  the  prohibition  against  process  against 
such  property  would  cease  to  operate. 

We  are  not  without  authority  for  the  views  we  entertain.  In  the 
United  States  District  Court  for  the  Eastern  District  of  South  Caro- 
lina, the  United  States  Director  of  Railroads  sought  to  enjoin  a  sale 
under  execution,  under  a  judgment  obtained  against  a  railroad  corpo- 
ration, of  certain  lots  owned  by  the  company,  and  claimed  not  to  have 
been  taken  over  by  the  government.  The  court  held  that  the  act  of 
Congress  of  August  29,  1916,  did  not  authorize  the  Director  General 
of  Railroads  to  take  possession  of  lands  belonging  to  a  railroad  com- 
pany which  are  not  used  in  the  business  as  a  carrier,  and  that  a  sale 
.  of  such  lands  under  execution  will  not  be  enjoined  by  the  court.  U. 
S.  Railroad  Administration  v.  Burch,  254  Fed.  140. 

Section  10  expressly  authorizes  "judgments  rendered  as  now  pro- 
vided by  law."  If  this  language  means  anything,  it  means  a  judgment 
having  all  the  essential  features  of  ordinary  judgments  obtained  in 
the  usual  way,  and  negatives  the  claim  that  such  a  judgment  is  merely 
a  method  of  ascertaining  the  liability  of  the  government.  A  judgment 
of  a  court  of  competent  jurisdiction  is  something  more  than  a  mere 
declaration  of  liability.  It  necessarily  carries  with  it  the  right  of  sat- 
isfaction, the  right  to  resort  to  the  usual  and  ordinary  proce^ings  pro- 
vided for  its  collection.  It  directs  and  decrees  that  the  successful  party 
"recover"  of  the  defeated  party  a  sum  stated  and  have  execution  there- 
for. Judgments  not  only  establish  a  liability,  but  give  the  right  to  col- 
lect. 

The  federal  government,  in  the  control  and  operation  of  the  railroad 
properties  taken  over,  is  in  no  sense  the  agent  or  representative  of  the 
railroad  companies  to  whom  the  systems  belong.    By  the  twelfth  sec- 
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tion  of  the  act  the  moneys  and  other  property  derived  from  the  oper- 
ation of  the  carriers  during  federal  control  are  "declared  to  be  the 
property  of  the  United  States."  If  a  profit  is  realized  from  such  op- 
eration, the  profit  belongs  to  the  United  States.  By  section  8  the 
President  is  given  power  to  exercise  the  powers  granted  him  with  re- 
lation to  federal  control  "through  such  agencies  as  he  may  determine, 
and  may  fix  the  reasonable  compensation  for  the  performance  of  serv- 
ices in  connection  therewith."  In  other  words,  the  federal  government, 
in  the  operation  of  the  systems  taken  over,  acts  as  the  principal  and  not 
as  the  agent  of  the  owners  of  the  transportation  system,  becoming  a 
lessee  of  the  railroad  on  terms  agreed  upon  between  it  and  the  com- 
panies. Where  no  agreements  as  to  rentals  are  reached,  and  where 
no  such  formal  leases  are  entered  into,  the  government  is  to  pay  such 
a  rental  as  may  be  thereafter  determined  reasonable  and  just  by  and  in 
the  methods  prescribed.  In  short,  the  relation  between  the  govern- 
ment and  the  carrier  is  nothing  more  or  less  than  that  of  lessor  and 
lessee ;  the  lessee  operating  the  road  for  itself  and  on  its  own  account. 
The  employes  engaged  in  operating  the  various  systems  are  for  the 
time  being  at  least  the  government's  servants  and  agents,  subject  to 
its  directions,  paid  by  the  government,  and  subject  to  dismissal  by  it. 
This  relation  of  the  government  and  the  carrier,  between  themselves 
and  to  their  employes  and  to  the  general  public,  has  been  fully  and  re- 
peatedly recognized  by  a  series  of  orders  issued  by  the  Director  Gen- 
eral of  Railroads  under  federal  control.  We  need  but  instance  what  is 
known  as  General  Order  No.  8,  by  which  the  Director  General  directs 
that  all  acts  of  Congress  to  promote  the  safety  of  employes  and  trav- 
elers must  be  complied  with,  and  then  proceeds  in  this  language : 

"Now  that  the  raUroads  are  in  the  possession  and  control  of  the  govern- 
ment, it  wo<old  be  futile  to  Impose  fines  for  violations  of  said  laws  and  orders 
upon  the  government ;  therefore  it  will  become  the  duty  of  the  Director  Gen- 
eral, in  the  enforcement  of  said  laws  and  orders,  to  impose  punishments  for 
willful  and  inexcusable  violations  thereof  upon  the  person  or  persons  re- 
sponsible therefor,  such  punishment  to  be  determined  by  the  facts  in  each 
case," 

[1-3]  If,  our  view  and  construction  of  the  statute  in  question  is  cor- 
rect, we  are  face  to  face  with  the  legal  question  whether,  in  so  far  as  it 
authorizes  actions  and  judgments  against  carriers  for  the  negligence 
or  default  of  the  government  or  its  agents,  such  provisions  are  con- 
stitutional and  valid.  To  state  the  question  is  to  answer  it.  We  can 
reach  no  other  conclusion  than  that  in  that  respect  Congress  has  ex- 
ceeded its  constitutional  powers.  It  is  repugnant  to  the  great  under- 
lying principles  of  our  jurisprudence,  and  violates,  we  think,  the  ex- 
press provisions  of  the  Fifth  Amendment  to  the  federal  Constitution, 
declaring: 

*'No  person  shall  be  •  ♦  ♦  deprived  of  life,  liberty  or  property,  without 
due  process  of  law ;  nor  shaU  private  property  t>e  taken  for  public  use,  without 
just  compensation." 

Certainly  the  taking  of  the  property  of  a  corporation  to  pay  the  debt 
or  liability  of  the  government,  for  which  the  corporation  is  in  no  way 
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responsible,  violates  this  provision  of  the  Constitution,  and  deprives  it 
of  the  equal  protection  of  the  law. 

It  probably  was  the  intention  of  the  framers  of  the  statute  that  the 
government  should  ultimately  pay  all  such  demands  as  in  justice  and 
by  right  it  should.  It  is  impossible  to  believe  that  the  contrary  was 
in  their  minds,  but  the  statute  nowhere  so  provides.  If  the  carrier 
were  compelled  to  pay  the  judgment  thus  sought  to  be  entered,  it  would 
undoubtedly  have  a  just  demand  against  the  govemitient  to  be  reim- 
bursed for  moneys  so  paid ;  but  the  fact  that  such  a  demand  exists  in  no 
way  cures  the  statute  of  the  infirmity  of  unconstitutionality.  The  tak- 
ing of  the  property  of  one  to  pay  the  debt  of  another  is  none  the  less 
illegal,  even  though  the  party  wronged  may  assert  his  right  for  com- 
pensation. The  condemnation  is  against  the  illegal  taking,  and  the  vio- 
lation of  this  constitutional  guaranty  is  not  cured  by  the  possibility  of 
future  restitution. 

It  is  urged  by  plaintiff's  counsel  that  the  United  States,  like  every 
sovereign  government,  has  the  inherent  power  to  take  private  prop- 
erty for  public  use  (United  States  v.  Jones,  109  U.  S.  513,  3  Sup.  Ct. 
346,  27  L.  Ed.  1015),  and  that  this  right  is  not  dependent  upon  any 
provision  of  the  Constitution  for  its  exercise  (Boom  Co.  v.  Patterson, 
98  U.  S.  406,  25  L.  Ed.  206);  and  it  is  argued  that  the  exercise  of 
this  right,  as  provided  by  section  10  of  the  act  of  March  21,  1918,  is 
simply  an  exercise  of  such  a  power  and  cannot  be  questioned,  partic- 
ularly as  it  is  in  the  nature  of  a  war  measure  and  in  aid  of  a  vigorous 
prosecution  of  the  war.  The  act,  however,  under  consideration,  goes 
further,  in  that  it  provides,  not  for  the  taking  of  the  defendant's  prop- 
erty by  the  government  itself,  but  hy  a  third  party  to  pay  a  government 
liability,  the  enforcement  of  a  liability  against  a  party  in  no  way  legally 
responsible  for  it.  To  carry  the  argument  to  its  logical  extent,  it  might 
with  equal  propriety  be  urged  that  Congress  had  the  right  to  authorize 
actions  against  private  individuals  for  the  payment  of  government 
bonds. 

We  can  reach  no  other  conclusion  than  that  the  act  of  March  21, 
1918,  in  so  far  as  it  authorized  judgments  against  carrier  corporations 
for  the  default  or  liabilities  of  the  government,  violates  the  fedefal 
Constitution,  providing  against  the  taking  of  private  property  "with- 
out due  process  of  law."  It  is  difficult  to  formulate  a  comprehensive 
definition  of  the  meaning  of  "due  process  of  law"  as  used  in  the  fed- 
eral and  state  Constitutions.  Courts  have  been  loth  to  frame  such  a 
definition.  Judge  Cooley,  in  his  work  on  Constitutional  Limitations, 
has  said: 

"Nowbere  has  the  correct  view  and  principle  been  more  accurately  stated 
than  in  the  opinion  of  Mr.  Justice  Johnson,  of  the  Supreme  Court,  who  wrote: 
*As  to  the  words  from  Magna  Charta,  incorporated  in  the  Constitution  of 
Maryland,  after  volumes  spoken  and  written  with  a  >iew  to  their  exposition, 
the  good  sense  of  manlilnd  has  at  length  settled  down  to  this:  That  they 
were  intended  to  secure  the  individual  from  the  arbltrarj-  exercise  of  tlie 
|)owers  of  government,  unrestrained  by  the  established  principles  of  private 
rights  and  distributive  Justice/  Bank  of  Columbia  v.  Okley,  4  Wheat  233, 2444 
4  L.  Ed.  559.**    Cooley*s  Constitutional  LimitaUons,  p.  505. 
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Judge  Cooley  further  asserts: 

"There  Is  no  rule  or  principle  known  to  our  system  under  whlcb  private 
property  can  be  taken  from  one  person  and  transferred  to  another  for  the 
private  use  and  benefit  of  such  other  person,  whether  by  general  law  or  by  spe- 
cial enactment.'*    Page  507. 

See,  also,  Levy' v.  Diinn,  160  N.  Y.  504,  55  N.  E.  288,  73  Am.  St. 
Rep.  699;  Bertholf  v.  O'Reilly,  74  N.  Y.  519,  30  Am.  Rep.  323. 

That  these  principles  are  controlling  it  seems  to  us  has  been  fully 
recognized  by  what  is  known  as  General  Order  No.  SO,  issued  Octo- 
ber 28,  1918,  by  the  Director  General  of  Railroads  under  federal  con- 
trol. This  order  recites  the  act  of  Congress  approved  March  21,  1918, 
and  the  acts  of  the  President  taking  over  the  railroads  of  the  country, 
and  then  proceeds : 

"Whereas,  since  the  Director  General  assumed  control  of  said  systems  of 
transportation,  suits  are  being  brought  and  judgments  and  decrees  rendered 
against  carrier  corporations  on  matters  based  on  causes  of  action  arising  during 
federal  control  for  which  the  said  carrier  corporations  are  not  responsible,  and 
it  is  right  and  proper  that  the  actions,  suits  and  proceedings  hereinafter  re- 
ferred to  based  .on  causes  of  actions  arising  during  or  out  of  federal  control 
should  be  brought  directly  against  the  said  Director  General  of  Railroads  and 
not  against  said  corporations; 

"It  is  therefore  ordered,  that  actions  at  law  •  •  •  based  on  •  •  "  ♦ 
claim  for  death  or  Injury  to  person  •  •  •  arising  since  December  31, 1917, 
•  ♦  •  which  action,  suit  or  proceeding,  but  for  federal  control,  raight  have 
been  brought  against  the  carrier  company,  shall  be  brought  against  William  G. 
McAdoo,  Director  General  of  JEtallroads,  and  not  otherwise." 

The  order  further  provides  that  in  all  actions  of  the  same  charac- 
ter already  pending  against  the  carrier  company  the  pleadings  may  "be 
amended  by  substituting  the  Director  General  of  Railroads  for  the  car- 
rier company  as  party  defendant  and  dismissing  the  company  there- 
from." 

It  is  safe  to  assume  that  the  Director  General  of  Railroads  would 
not  have  issued  the  order  in  question,  except  upon  the  advice  and  after 
consultation  with  the  highest  legal  advisers  of  the  government,  and 
that  it  was  promulgated  only  after  the  most  careful  and  mature  con- 
sideration of  the  constitutional  and  legal  questions  presented.  We  are 
safe,  we  think,  in  concluding  that  the  order  represents  the  considerate 
judgment  of  the  government  authorities  on  the  questions  we  have 
been  considering  iti  this  opinion. 

The  questions  here  presented  are  not  whether  the  plaintiff  has  an 
adequate  remedy  for  the  death  of  her  husband,  but  whether  her  judg- 
ment should  be  one  against  the  Pennsylvania  Railroad  Company  or 
against  the  Director  General  of  Railroads.  Her  action  was  begun  be- 
fore Order  No.  50  was  promulgated.  Still  she  might  have  asked  for 
the  substitution  of  the  Director  General,  as  provided  in  the  order.  We 
are  not  prepared  to  say  that,  even  at  this  date,  after  the  trial  and  a 
verdict,  she  might  not  amend  by  substituting  the  Director  General. 
Certainly,  if  that  official  should  consent  to  such  an  order,  the  plaintiff 
ought  not  to  raise  serious  objection.  If  he  should  decline  to  accede 
to  such  a  substitution  and  recognize  the  proceedings  so  far  had,  then 
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there  would  be  all  the  more  substantial  reasons  why  a  judgment  against 
the  present  defendant  should  not  stand. 

We  have  reached  the  conclusions  we  have  as  to  the  unconstitution- 
ality of  section  10  of  the  act  of  March  21,  1918,  with  much  hesitation, 
being  fully  aware  that  only  the  gravest  reasons  should  exist  for  hold- 
ing a  legislative  act  unconstitutional.  We  are  not^unmindful  of  the 
far-reaching  effect  of  such  a  holding.  If  a  different  view  were  pos- 
sible, the  court  would  have  been  glad  to  have  adopted  it  The  questions 
are  of  such  a  serious  nature  and  so  important  that  they  should  be 
passed  on  by  courts  of  review.  It  would  be  the  logical  conclusion  for 
the  court  to  set  aside  the  verdict,  but  the  appellate  courts  have  re- 
peatedly expressed  the  opinion  that  constitutional  questions  should  be 
reserved  by  trial  courts  for  their  determination,  and  in  view  of  the 
situation  we  think  the  proper  disposition  should  be  that  the  motion  for 
a  new  trial  be  formally  denied,  and  the  exceptions  taken  on  the  trial  be 
ordered  heard  in  the  first  instance  at  the  Appellate  Division  of  this 
court,  with  a  stay  of  the  entry  of  judgment  on  the  verdict  pending 
the  hearing  and  disposition  of  the  case  in  that  court.  Such  a  course 
will  obviate  the  necessity  of  a  new  trial.  The  damages  have  been  as- 
certained, and  if  the  Appellate  Division  should  entertain  contrary  views 
from  those  here  expressed  it  can  order  the  entry  of  judgment  on  they 
verdict. 

The  defendant,  the  Pennsylvania  Railroad  Company,  has  raised  other 
questions  on  this  motion,  which  we  have  not  discussed,  but  we  are  of 
the  opinion  that,  saving  and  excepting  the  constitutional  question  dis- 
cussed, all  must  be  resolved  against  the  defendant. 

An  order  may  be  entered  in  accordance  with  the  views  above  ex- 
pressed. 


(105  Misc.  Rep.  719) 

PETERSON  V.  MEYER  et  al. 

(Kings  County  Court    January,  1919.) 

1.  Lost  Instruments  ^=»18 — Negotiable  Instruments— Indemnity. 

In  action  to  foreclose  mortgage,  plaintiff  alleging  he  could  not  pro- 
duce the  bond  because  It  was  lost,  Code  Civ.  Proc.  §  1917,  as  to  In- 
demnity to  other  party  in  actions  on  counterclaims  upon  lost  negotiable 
papers,  is  not  applicable,  where,  bo  far  as  proof  goes,  the  lost  bond  is  not 
a  negotiable  instrument,  as  court,  in  absence  of  affirmative  proof,  will 
not  presume  that  it  is  negotiable. 

2.  Lost  Instruments  €=>18 — Loss  of  Bonds — Satisfaction — Indemnity. 

Where  a  satisfaction  piece  is  offered,  and  a  certified  check  for  amount 
due  on  mortgage  is  produced,  and  an  explanation  made  regarding  the 
loss  of  bond  the  mortgagor  is  not  entitled  to  demand  a  bond  of  indem- 
nity. 

Action  to  foreclose  a  mortgage  by  Frank  Peterson  against  Josef 
Meyer  and  others.    Judgment  for  plaintiff. 

Herzf eld  &  Sweedler,  of  Brooklyn,  for  plaintiff. 
Louis  J.  Moss,  of  Brooklyn,  for  defendants. 

^zs>Tot  other  cases  see  same  topic  &  KEY-NUMB  BR  in  all  Key-Numbered  Digests  &  Indexes  . 
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McDERMOTT,  J.  The  mortgage  sought  to  be  foreclosed  was  made 
by  the  defendant  Meyer  and  his  wife,  who  were  the  only  defendants 
appearing  at  the  trial. 

The  answer  interposed  admits  the  making  and  delivery  of  the  bond 
and  mortgage,  denies  knowledge  or  information  as  to  the  various  as- 
signments, admits  the  extension  agreement  and  the  terms  thereof,  but 
denies  that  the  sum  of  $1,950  is  due.  The  plaintiff  offered  the  mort- 
gage in  evidence,  hut  the  bond  was  not  produced.  The  plaintiff  on  sev- 
eral occasions  since  the  title  to  this  mortgage  became  vested  in  him  has 
assigned  it  as  collateral  security.  On  the  18th  day  of  August,  1914, 
he  assigned  this  mortgage  to  his  attorneys  as  collateral  security  for  a 
loan.  They  reassigned  it  to  him  on  the  14th  day  of  June,  1915.  The 
plaintiff  again  assigned  this  mortgage  to  one  Steinmetz,  on  the  7th  of 
April,  1916,  and  Steinmetz  reassigned  it  to  plaintiff  on  the  8th  day 
of  May,  1918,  prior  to  the  commencement  of  this  action.  All  of  these 
assignments  were  duly  recorded. 

The  plaintiff  testified  that,  when  the  bond  and  mortgage  were  re- 
assigned to  him  bv  his  attorneys  in  1915,  he  did  not  receive  the  bond 
from  them ;  that  he  demanded  it,  but  that  his  attorneys  could  not  find 
it ;  and  he  testified  that  he  had  not  assigned  or  delivered  the  bond  or 
mortgage  to  any  one  since  the  last  assignment  to  him  from  Steinmetz, 
and  3iat  he  owned  the  bond  and  mortgage  at  the  time  of  the  suit,  but 
that  he  could  not  produce  the  bond,  because  it  was  lost.  One  of  the 
firm  of  attorneys,  to  whom  the  bond  and  mortgage  were  assigned,  cor- 
roborated the  fact  that  when  they  reassigned  the  bond  and  mortgage 
to  plaintiff  the  bond  could  not  be  found  and  was  not  returned  by  them 
to  the  plaintiff.  The  last  assignment  to  the  plaintiff  specified  the  exact 
amount  stated  by  the  complaint  to  be  due.  The  mortgage  was  payable 
in  installments ;  all  of  the  payments  on  account  of  the  principal  have, 
since  the  date  of  the  extension  agreement,  viz.  in  June,  1915,  been  paid 
to  the  plaintiflf  by  defendant  Meyer.  These  together  amounted  to  $550, 
leaving  a  balance  of  $1,950,  which  became  due  on  July  1,  1918. 

[1]  I  am  satisfied  that  the  loss  of  the  bond  occurred  in  the  office  of 
the  attorney,  and  there  is  no  proof  whatever  that  the  bond  is  now  ac- 
cessible. Neither  the  amount  due  nor  the  liability  for  the  debt  is  ques- 
tioned, and  the  latter  is  established  by  the  admissions  and  covenants  in 
the  mortgage  and  the  extension  agreement.  The  provisions  of  section 
1917  of  the  Code  of  Civil  Procedure  are  not  applicable,  for,  as  far  as 
the  proof  is  concerned,  this  bond  is  not  a  negotiable  instrument.  The 
court  will  not  presume,  in  the  absence  of  affirmative  proof,  that  the 
bond  is  negotiable.    Wright  v.  Wright,  54  N.  Y,  437. 

[2]  Being  satisfied  that  the  bond  has  been  actually  lost,  that  it  can- 
not be  produced,  and  is  not  accessible,  the  court  may  decree  the  pay- 
ment of  the  amount  due.  Lowe  v.  Leary,  184  App.  Div.  421,  171  N. 
Y.  Supp.  637;  Stoddard  v.  Gailor,  90  N.  Y.  575. 

At  the  time  the  parties  met  in  the  office  of  the  real  estate  agent,  and 
a  satisfaction  piece  was  offered,  a  certified  check  for  the  amount  due 
was  produced.  The  circumstances  regarding  the  loss  of  the  bond  were 
explained  to  the  defendant,  but  he  demanded  that  the  bond  be  pro- 
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duced,  or  that  he  should  have  a  bond  of  indemnity.  I  have  concluded 
that  the  defendant  was  not  then  and  is  not  now  entitled  to  insist  that 
a  bond  of  indemnity  be  furnished.  Therefore  I  must  award  judgment 
of  fdreclosure  to  the  plaintiff,  and  dismiss  the  defense  and  counterclaim. 
I  find  that  the  amount  <iue  plaintiflf  is  $1,950,  with  interest  at  6  per 
cent,  from  March  14,  1918. 
Judgment  accordingly. 


(106  Misc.  Kep.  617) 

In  re  FERRICK'S  WILI*. 

(Surrogate's  Court,  Westchester  Ck)unty.    Mardi  12,  191t>.) 

"Wiuis  <$=»118 — Execution — ^Witnessing. 

Where  the  act  of  Identification  of  a  will  and  the  signature  of  testatrix 
never  took  place  as  to  one  witness  while  the  will  was  in  the  presence  of 
the  testatrix,  the  will  was  not  pjoperly  witnessed. 

In  the  matter  of  the  probate  of  the  last  will  and  testament  of  Fan- 
nie G.  Ferrick,  deceased.    Probate  denied. 

Oscar  Le  Roy  Warren,  of  White  Plains,  for  proponent. 
William  L.  Rumsey,  of  White  Plains,  Special  Guardian. 

SLATER,  S.  The  question  arising  here  is  whether  the  will  of  the 
decedent  was  legally  executed.  The  will  was  prepared  and  signed  by 
the  decedent  before  either  of  the  witnesses  saw  it.  On  November 
30,  1915,  Nellie  J.  Ensign,  one  of  the  subscribing  witnesses,  saw  Mrs. 
Ferrick  at  her  home,  where  decedent  was  ill  in  bed.  Mrs.  Ferrick 
said:  "Nellie,  I  have  drawn  up  a  will.  It  is  in  the  office.  Will  you 
witness  it?"  Mrs.  Ensign  said,  "Yes,"  and  went  out  of  the  room  and 
across  the  street  into  the  store  kept  by  the  decedent.  There  she  found 
one  Amelia  Caiani,  a  sister  of  decedent.  She  asked  for  the  will,  and 
Mrs.  Ensign  then  and  there  signed  it  as  witness.  That  completed  the 
execution  so  far  as  she  was  concerned.  The  other  witness  signed  it 
in  the  presence  of  the  decedent. 

The  question  is:  Was  the  will  properly  witnessed  by  Mrs.  Ensign? 
Can  a  will  be  legally  executed  under  our  law  when  the  will  is  not  in 
the  presence  of  the  decedent,  to  be  identified  by  her  as  to  the  paper 
itself  and  as  to  her  signature?  It  is  my  opinion  that  the  Matter  of 
Mackay,  110  N.  Y.  611,  18  N.  E.  433,  1  L.  R.  A.  491,  6  Am.  St  Rep. 
409,  disposes  of  the  case.    In  that  case  Judge  Earl  said : 

"The  formalities  prescribed  by  the  statute  are  safe^ards  thrown  around 
the  testator  to  prevent  fraud  and  imposition.  To  this  end  the  witnesses 
should  either  see  the  lestator  subscribe  his  name,  or  he  should,  the  signature 
being  visible  to  him  and  to  them,  acl^nowledge  it  to  be  his  signature.*' 

Matter  of  Laudy,  148  N.  Y.  403,  42  N.  E.  1061,  says  the  subscrib- 
ing witnesses  to  a  will  are  required  for  the  purpose  of  attesting  and 
identifying  the  signature  of  the  testator;  and,  in  order  to  do  this,  it 
is  essential  that  they  should  see  the  testator  subscribe  his  name,  or 
that,  with  the  signature  visible  to  them,  he  should  acknowledge  it  to 

$s»For  other  caBes  see  same  topic  A  KEY-KUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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be  his  (citing  Lewis  v.  Lewis,  11  N.  Y.  221).    Matter  of  Keeffe,  155 
App.  Div.  575,  141  N.  Y.  Supp.  5,  followed  these  earlier  cases. 

"The  formal  attestation  clause  is  not  of  Itself  sufficient,  when  it  positively 
appears  that  the  essential  elements  in  the  due  execution  of  a  will  were  ab- 
sent."   Matter  of  Turell,  166  N.  Y.  330.  50  N.  £.  910. 

Herrick  v.  Snyder,  27  Misc.  Rep.  462,  59  N.  Y.  Supp.  229  (opinion 
by  Hiscock,  Judge),  says : 

"The  provision  for  attestation  necessarily  requires  that  the  witnesses  should 
he  present  at  the  act  of  execution  which  they  are  to  attest.  They  could  not 
discharge  their  duty  by  attesting  the  execution,  without  being  present  at  it  and 
seeing  and  knowing  it." 

This  is  followed  in  Matter  of  Roe,  82  Misc.  Rep.  565,  143  N.  Y. 
Supp.  999.  • 

The  law  relating  to  what  should  be  done  aitd  how  it  should  be  done, 
in  order  to  properly  execute  a  last  will  and  testament,  must  be  fol- 
lowed. The  purpose  of  a  witness  to  a  will  is  to  indicate  later  to  the 
surrogate  that  the  witnesses  saw  the  testatrix  sign  the  will,  or  that 
the  testatrix  acknowledged  the  signature  to  be  hers,  published  the  will 
to  the  world,  and  asked  the  witnesses  to  act  as  sucliw 

The  execution,  so  far  as  the  witness  is  concerned  to  this  particular 
will,  lacks  identity  of  the  will  and  of  the  signature  to  the  will ;  the 
actual  paper  or  will  not  having  been  present  at  the  time  when  the  tes- 
tatrix acknowledged  the  will  and  her  signature. 

It  has  been  held  that,  if  a  testator  has  signed  a  will  and  published  it 
to  the  world,  and  acknowledged  the  signature  in  the  presence  of  the 
witnesses,  the  witness  may  sign  her  name  at  a  later  time  in  the  ab- 
sence of  the  testator.  That  was  not  done  in  this  case,  as  the  act  of 
the  identification  of  the  will  and  of  the  signature  of  the  testatrix  never 
took  place,  as  to  the  witness  Ensign,  while  the  will  was  in  the  pres- 
ence of  the  testatrix. 

Because  of  this  failure  to  observe  the  statute,  probate  is  denied. 


In  re  ERICKSON'S  ESTATE. 
(Surrogate's  Court,  New  York  County.      March  18, 1010.) 

GUABDTAN  ANO  WaBD  «=>  10— APPOINTMENT  OF  GUARUIAN — RIGHTS  OF  PARENT. 

Prima  facie  a  parent  should  be  guardian  of  her  child,  but  a  parent  will 
Dot  be'  appointed  guardian,  unless  it  is  consistent  with  best  interest  of 
diild. 

In  the  matter  of  the  estate  of  William  Thorne  Erickson,  an  infant. 
Decision  regarding  substitution  of  guardian. 

Emmet  &  Parish,  of  New  York  City,  for  New  York  Life  Ins.  & 
Trust  Co. 

O'Gorman,  Battle  &  Vandiver,  of  New  York  City,  for  Clara  Erick- 
son. 

^=s>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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FOWLER,  S.  When  this  matter  was  casually  presented  to  me  by 
Judge  O'Gorman,  I  indicated,  as  I  now  fear  with  too  little  considera- 
tion, my  intention  to  grant  his  application.  At  that  time  I  had  not 
had  the  opportunity  to  examine  with  care  the  affidavits  submitted  by 
Messrs.  Emmet  &  Parish  on  behalf  of  the  New  York  Life  &  Trust 
Company,  theretofore  duly  appointed  by  me  the  guardian  of  the  large 
estate  of  the  infant.  Judge  O'Gorman's  statement  to  me  that  the 
mother  of  the  infant  had  been  since  discharged  from  the  asylum  or 
sanitarium,  where  she  had  been  in  custody,  and  was  capable  of  acting 
as  guardian  of  both  the  person  and  estate  of  her  child,  carried  much 
weight,  for  prima  facie  a  parent  should  be  the  guardian  of  her  child. 
But  I  have  since  had  an  opportunity  to  read  with  care  the  affidavit 
referred  to,  and  I  have  become  fearful  that  I  may  have  acted  with- 
out due  consideration  to  the  best  interest^  of  the  infant.  This  nat- 
urally gives  me  some  concern. 

The  estate  of  the*  infant  is  very  large,  and  if  it  should  happen  that 
the  mother's  grave  malady  is  not  cured,  and  the  estate  of  lier  infant 
should  be  lost  or  wasted  by  her,  I  should  always  feel  that  I  had  not 
done  the  best  for  a  child  in  the  constructive  custody  of  this  court. 
After  further  reflection,  it  seems  to  me  that  there  should  be  a  hearing 
or  reference  to  determine  whether  or  not  the  best  interest  of  the  infant 
will  be  promoted  by  the  substitution  of  the  mother  for  the  New  York 
Life  &  Trust  Company,  a  concededly  competent  and  prudent  guardian. 
Section  2569,  C.  C.  P.  I  will  appoint  Peter  B.  Olney,  Esq.,  counselor 
at  law,  a  referee  to  take  the  proofs  in  the  matter  and  report  the  same 
to  me,  with  his  opinion,  hereby  revoking  my  former  pencil  memoran- 
dum, signed  at  Judge  O'Gorman's  request.  In  doing  this  I  rather  ap- 
pear inconsistent  than  prejudice  the  infant  by  precipitate  action.  If 
the  mother  prove,  on  investigation,  competent,  and  it  is  consistent  with 
the  best  interest  of  the  child  that  she  should  be  substituted  as  guardian, 
I  will  then  so  order. 
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ZliiBTr.  COHiaJ. 
(Supzeme  Caooit,  Appellate  Term,  Hist  Departi»«it    Mardbi  26,  1919.) 

L  JT7DOMENT  9=9589(2)-^Res  Jttdicata — Jttdombnt  Roll. 

In  an  action  upon  an  ac^unt  stated  or  for  senrlces  rendered,  a  Judgment 
for  defendant  against  plaintiff  for  conversioii  -of  dtieeks  paid  on  contract8 
involved  in  tl^ia  acticMi  and  credited  upon  the  acoount  hel4  not  a  bar  to 
tbe  action. 
2.  €k>UBTs  ^=»190<9) — MuzTiciFAL  Courts  —  Bevebsai.  —  Complaint  —  Trial 
Amicwdment. 

In  view  of  liberal  provlsiohs  of  Municipal  Court  Code,  9  98,  in  order  to 
promote  substantial  Justice,  plaintiff  should,  after  reversal  of  the  Judg- 
ment for  detaidant  in  an  action  on  account  stated*  be  allowed  on  proper 
terms  to  amend  bis  complaint,  to  show  his  employment  by  defendant 

Lehman,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Victor  Zimet  against  Michael  Cohen.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  February  term,  1919,  before  IvEHMAN,  WEEKS,  and 
FINCH,  JJ. 

Isidor  Block,  of  New  York  City,  for  appellant. 
Maxwell  V.  Lovins^  of  Brookl)^,  for  respondent. 

WEEKS,  J.  This  action  was  brought  by  plaintiff  to  recover  upon 
an  account  stated,  and  the  defendant  pleaded  a  g^eral  denial  and  res 
ad  judicata. 

Upon  the  trial  the  plaintiff  offered  evidence  tending  to  show  that  by 
agreement  with  defendant  he  was  entitled  to  one-half  the  profits  on 
two  orders  which  plaintiff  had  procured  from  Shadlofsky  &  Co.  and 
Gregor  &  Co.,  and  that  on  October  28,  1918,  an  account  had  been  pre- 
pared by  defendant,  showing  that  the  profit  on  the  Shadlofsky  order 
was  $438.90  and  on  the  Gregor  order  $181.34,  and  that  the  amount  to 
which  plaintiff  was  entitled  was  $310.12;  that  the  plaijitiff  had  collect- 
ed checks  from  Gregor  &  Co.  amounting  to  $170.72,  and  had  been  au- 
thorized by  defendant  to  retain  the  same  on  account  of  the  money  due 
him. 

Upon  cross-examination  of  the  plaintiff  it  was  proven  that  the  de- 
fendant in  this  action  sued  this  plaintiff  in  the  Municipal  Court  of 
Brooklyn,  Seventh  District,  for  the  conversion  of  said  sum  of  $170.72, 
and  recovered  a  judgment  therein  on  December  19,  1918. 

[1]  The  judgment  roll  and  testimony  in  that  action  was  offered 
in  evidence  by  the  defendant,  and  the  trial  court  held  that  said  judg- 
ment was  a  complete  bar  to  plaintiff's  cause  of  action,  and  directed  a 
verdict  in  favor  of  the  defendant. 

This  ruling  was  erroneous.  The  action  iri  which  the  judgment  in 
question  was  obtained  was  brought  for  the  conversion  of  the  checks, 
or  the  proceeds  thereof,  received  by  this  plafntiff  from  Gregor  &  Co., 
and  the  answer  was  a  general  denial.     The  only  issue  litigated  was 

45»Finr  oUnr  caaes  see  eM^e  topic  ft  KSY-NUM^BB  ia  all  Kay-Numbered  DigesU  ft  ladexes 
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whether  the  parties  were  partners,;   the  court  stating  in  the  course 
ot  the  trial: 

**There  is  nothing  to  th6  case  but  the  question  of  whether  these  two  men,  the 
plaintiff  and  the  defendant,  were  partners  at  ti^e  time  these  checks  were  given*" 

Although  in  the  effort  to  establish  a  partnership  the  plaintiff  in 
this  action  was  there  examined  as  to  the  occurrences  on  October  28, 
1918,  when  it  is  claimed  that  the  account  was  stated  upon  which  this 
action  was  brought,  no  issue  was  raised  or  there  determined  as  to  'hte 
right  to  recover  for  services  rendered  in  connection  with  the  Gregor 
order,  and  the  question  of  his  claim  arising  out  of  the  Shadlofsky 
ordet,  whether  upon  an  account  rendered  or  for  services  rendered, 
was  not  in  any  way  involved!  See  Marsh  v.  Mastcrton,  101  N.  Y.  401, 
5  N.  E.  59. 

[2]  As  there  must  be  a  new  trial  of  this  actioix,  it  would  seem, 
under  the  liberal  provisions  of  section  93  of  the  Municipal  Court  Code 
(Laws  1915,  c.  279),  that  in  order  to  promote  substantial  justice  the 
plaintiff  should  be  allowed,  on  proper  terms,  to  amend  his  complaint 
as  requested  upon  the  trial,  so  as  to  allege  an  employment  of  plain- 
tiff by  defendant  under  an  agreement  to  pay  plaintiff  for  his  services 
one-half  of  the  profits  made  by  defendant  during  the  term  of  plaintiff's 
employment. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event. 

FINCH,  J.,  concurs.  '        . 

LEHMAN,  J.  (dissenting).  The  plaintiff  herein  commenced  this  ac- 
tion by  service  of  a  summons  pn  the  defendant  on  December  19,  1918. 
'  Upon  the  summons  are  indorsed  the  words : 

•'The  nature  and  substance  of  the  cause  of  action  Is  plaintiff  and  defendant 
had  an  accounting,  at  which  time  tt  was  found  due  to  plaintiff  $189.40.  De- 
fendant agreed  to  pa:^  and  failed  to  do  ao/' 

On  December  23,  1918,  the  defendant  answered:  "General  denial; 
res  adjudicata." 

On  December  26,  1918,  the  plaintiff  filed  a  bill  of  particulars,  which 
alleges  that  the  accounting  was  oral ;  the  substance  of  which  is  "that 
the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of  $310.13." 
On  the  30th  day  of  December  the  plaintiff  gave  notice  that  he  would 
move  "for  an  order  changing  the  amount  of  the  summons  from  $139.40 
to  the  sum  of  $310.12.!'  It  does  not  appear  in  the  record  whether  this 
motion  was  granted  or  not. 

At  the  trial  the  plaintiff  presented  evidence  which,  if  true,  showed 
that  the  plaintiff  and  the  defendant,  prior  to  October  28,  1918,  were  in 
business  together  under  some  arrangement  by  which  the  plaintiff  was 
to  share  the  profits  oxx  orders  obtained  by  him.  On  October  28th  an  ac- 
count was  stated  between  the  parties  partly  by  pj^rbl  and  partly  by  writ- 
ten memorandum,  which  showed  that  the  profits  on  two  orders  obtain- 
ed by  the  plaintiff  amounted  tO:  $620.24;  that  the  plaintiff  was  en- 
titled to  one-half  these  profits,  to  wit,  $310.12,  subject  to  a  deduction  of 
$170.72,  the  amount  of  certain  checks  which  the  plaintiff  had  already 
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received  from  third  parties,  and  which  belonged  either  to  the  defend- 
ant or  to  a  copartnership  composed  of  the  plSntiff  and  the;  defendant, 
leaving  a  balance  in  plaintiff's  favor  of  $139.40,  the  amount  demanded 
in  the  original  summons  in  this  action. 

Thereafter  the  defendant  introduced  in  evidence  tiie  judgment  roll 
and  minutes  of  the  trial  in  an  action  brought  by  this  defendant  against 
this  plaintiff  in  the  Municipal  Court  in  the  Borough  of  Brooklyn  for  the 
conversion  of  the  sum  of  $170.72,  represented  by  the  checks  for  which 
the  defendant  received  credit  upon  Ae  alleged  account  stated.  This 
action  was  tried  on  December  19th,  the  same  date  on  which  the  sum- 
mons in  the  present  action  was  served,  and  resulted  in  a  judgment  in 
favor  of  the  plaintiff  in  that  action  against  the  present  plaintiff  for 
the  amount  demanded.  Upon  this  evidence  the  trial  judge  held  that 
the  judgment  was  a  complete  bar  to  plaintiff's  cause  of  action,  and 
directed  a  verdkt  in  favor  of  the  defendant  herein. 

In  my  opinion  the  ruling  of  the  trial  justice  was  correct.  The  i?*- 
sue  litigated  in  Brooiklyn  was  whether  this,  plaintiff  had  wrongfully 
^propriated  to  his  own  use  chcscks  which  were  the  property  of  this, 
defendant.  The  defendant  in  that  action  claimed  that  he  was  a  part- 
ner of  the  plaititiff  in  that  action,  and  that  the  checks  belong^ed  to  the 
partnership;  but  he  also  claimed  that  there  was  an  accounting  bfe- 
tween  the  parties,  and  that  upon  t^at  accounting  be  was  permitted  to 
retain  the  checks  as  his  property,  and.iuidr  done  so.  If  there  was  such 
an  accounting,  then,  r^ardless  of  wfiether  or  not  the  parties  were  part- 
ners, the  plaintiff  in  the  Brooklyn  action  was  not  entitled  to  recover, 
because  the  defendant  therein  had  not  converted  the  checks,  but  was 
the  rightful  owner.  On  the  other  hand,  if  the  checks  were  converted, 
and  not,  as  now  claimed  by  this  plaintiff,  retained  by  him  by  agree- 
ment of  the  parties,  the  pla^tiff  cannot  recover  in' this  action,  because 
the  transaction  in  regard  to  these  checks  constituted  an  essential  part 
oi  the  account  stated. 

Of  course,. a  cause  of  action  upon  an  account  stated  showing  that 
$310.40  is  due  would  not  be  barred  by  proof  that  the  plaintiff  had  origi- 
nally credited  upon  the  amount , found  to  be  due  the  sum  of  $170.72, 
and  that  in  another  action  it  was  adjudicated  that  the- plaintiff  had.no 
right  to  make  such  credit ;  but  in  the  present  case  the  original  sum- 
mons shows  that  the  cause  of  action  is  upon  a;n  account  stated,  show- 
ing only  the  sum  of  $139,40  due,  and  the  proof  presented  at  the  trial 
shows  that,  if  there  was  aa  accouu^  stated,  that  wm  was  the  amount 
actually  found  due  by  balancing,  against  credits  in  favor  of  the 
plaintiff  amounting  to  $S10.40,  credit^  amounting  to  $170.72  in  favor 
of  defendant.  By  the  Brooklyn  action  it  has  been  conclusively  estab- 
lished that  no  such  credit,  wa^  allowed  by  agreement,  but  that  this  plain- 
tiff has  wrongfully  appropriated  the  amount,  and  consequently  there 
oould  have  b^  fiQ  account  stated,  as  claimed.  The  plaintiff  is,  in 
effect,  seeking  to  avpid  the  effect  of  the  Brooklyn  judgment,  by  amend- 
ing his  summons  so  that  he  .claims  in  this  action,  not  only  the  amount 
originally,  demanded,  but  also  the  amount  of  itlie  judgment  which  has 
been  rendered  against  hi^i  in  Brooklyn. 

Judgment  should. titeref ore  be  affiipjed;,  with  qosts. 
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TRACY  V.  HOTEL  WELLINGTON  CX)BPOBA'HON. 

(Supreme  Cburt,  Appellate  Term,  First  Department.    Mardi  13,  l9tt.) 

1.  Damages  ^=:>52-^Eijsvatoa  Passekgeb — ^Fbight  ai^d  Shock. 

While  there  may  be  no  recovery  for  mere  fright,  or  injuries  that  are 
the  direct  consequence  of  it,  by  elevator  passenger  injured  when  about 
to  leave  the  car,  there  may  be  a  recovery,  where  both  Injuries  and  fright 
concur  in  producing  nervous  shock,  giving  rise  to  damaga 

2.  Damages  €=>50 — ^Elkvatoe  Passenger — Shock — PIhtbicai.  Injubt. 

Where  passenger  in  hotel  company's  elevator,  when  about  to  leave  car, 
which  started  without  control,  was  seized  by  the  operator  and  dragged  to 
landing,  where  she  fell,  her  subsequent  neurotic  condition  and  impaired 
physical  health  held  due  to  physical  injury,  and  not  to  fright  only. 

Lehman,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Mabel  Margaret  Tracy  against  the  Hotel  Wellington  Cor- 
poration.  From  a  judgment  for  plaintiff,  and  an  order  denying  de* 
f endant's  motion  for  new  trial,  it  appeals.    Affirmed. 

Argued  February  term,  1919,  before  LEHMAN,  WEEKS,  and 
PINCH,  JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  of  counsel),  for  appellant. 

House,  Grossman  &  Vorhaus,  of  New  York  City  (Frederick  Hem- 
ley  and  Melvin  David  Vorhaus,  both  of  New  York  City,  of  counsel), 
for  respondent. 

FINCH,  J.  [1,2]  There  was  concisely  presented  to  the  jury  a 
clear-cut  issue  of  fact  as  to  whether  the  plaintiff's  neurotic  condition 
and  impaired  physical  health  was  due  to  a  nervous  shock  caused  by 
fright  only,  or  by  a  physical  injury,  and  the  jury  have  found  the  latter. 
There  seems  to  be  sufficient  in  this  record  to  justify  such  finding.  As 
tl)e  plaintiff  was  about  to  leave  an  elevator,  at  the  suggestion  of  the 
operator  who  preceded  her,  the  elevator  started  to  ascend  without  con- 
trol, and  when  it  was  about  four  feet  above  the  landing,  the  operator 
seized  plaintiff  by  the  arm  and  dragged  her  to  the  landing.  Plaintiff  fell 
in  a  heap  upon  the  marble  floor,  striking  her  knees,  which  afterwards 
became  discolored.  Plaintiff's  shoulder  and  the  back  of  her  neck  were 
injured  by  the  ascending  elevator,  and  buttons  ripped  off  the  sleeve  of 
her  dress.  The  rule  of  law  is  that  while  there  may  be  no  recovery  for 
mere  fright,  or  for  injuries  that  are  the  direct  consequence  of  it,  there 
may  be  a  recovery,  where  bodily  injury  and  fright  concur  in  produc- 
ing shock,  giving  rise  to  damage.  Hack  v.  Dady,  142  App.  Div.  510, 
127  N.  Y.  Supp.  22.  In  the  case  at  bar  the  physical  contact  was  certain- 
ly much  greater  than  in  the  case  above  cited,  where  a  few  drops  of 
molten  lead  fell  upon  the  clothes  and  one  hand  of  the  plaintiff,  and  yet 
m  that  case  a  recovery  was  sustained ;  the  court  sayihg: 

"The  defendant's  expert,  Dr.  Benedict,  upon  cross-exftmination,  although 
he  said  that  the  burns  had  no  connection  with  the  plaintiirs  physical  oondltkm 

■    .  ■  ■_■  ■ . .        ,.  ■■■      ■>,.,■  I  ,  ..        , 
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Digitized  by 


Google 


Sup.  Ct.)        TBAGT  v.  QOTBL  WBIiUNaTOIT  C03iP0BATI0K  lA) 

on  the  night  after  the  acddait,  testified :  'As  to  whether  as  a  result  of  these 
burns  upon  her  hand,  plus  the  environment  which  she  found  herself  in,  that 
that  produced  a  condition  of  mind,  which  in  turn  produced  a  condition  of 
nervous  shock,  which  in  turn  caused  the  condition  that  occurred  that  night,  I 
don't  know.  In  my  opinion,  the  bums  she  received  on  her. left  hand,  plus  tne 
environment  she  found  herself  in,  to  wit,  the  lead  about  there  and  on  her 
clothes,  with  her  two  chfldren,  produced  a  condition  of  mind  which  in  turn 
produced  a  nervous  shock ;  I  think  that  is  right.  •  •  •  And  that  nervous 
shock  in  turn  produced  or  caused  this  uterine  hemorrhage,  the  vomiting,  and 
the  pains  in  the  back  at  night ;  I  think  that  is  so.'  I  think  that  this  testimony 
iB  sufficient  to  support  a  verdict" 

In  the  case  of  Mitchell  v.  Rochester  Ry.  Co.,  151  N.  Y.  107,  45  N. 
E.  354.  34  U  R.  A.  781,  56  Am,  St.  Rep.  604,  it  would  seem  that  if  the 
plaintiff  had  been  knocked  down  by,  or  come  in  physical  contact  with, 
the  horses,  so  as  to  have  sustained  some  immediate  personal  injury,  a 
recovery  would  have  been  sustained.  The  cases  in  which  no  recovery 
is  allowed  are  cases  where  there  is  no  concurrent  bodily  injury. 

The  judgment  appealed  from  should  therefore  be  affirmed,  with  $25 
costs.  • 

WEEKS,  J.,  concurs. 

LEHMAN,  J.  (dissenting).  The  plaintiff  herein  has  recovered  dam- 
ages in  the  sum  of  $1,000  for  injuries  which  she  claimis  she  suffered  by 
reason  of  the  fact  that,  while  lawfully  in  an  elevator  in  a  hotel  owned 
by  the  defendant,  the  attendant  dragged  her  from  the  elevator,  so  that 
she  fell  forcibly  upon  the  landing  or  floor  of  the  hotel.  According  to 
the  testimony  produced  in  her  behalf,  she  went  to  the  hotel  to  visit  a 
sick  friend.  She  entered  one  of  the  elevators  of  the  hotel,  but  the  at- 
tendant had  some  difficulty  in  starting  it.  He  thereupon  opened  tlie 
door  and  told  the  passengers  that  he  would  open  the  adjoining  eleva- 
tor for  them.  He  ^eppea  out,  and  two  friends  of  the  plaintiff  follow- 
ed, but  before  the  plaintiff  could  step  out  the  elevator  began  to  ascend, 
and  when  it  was  about  four  feet  above  the  floor  the  elevator  operator 
seized  her  by  the  arm  and  dragged  her  out,  so  that  she  fell  upon  her 
knees,  and  the  top  of  the  elevator  or  the  cage  around  it  grazed  her  back 
and  the  back  of  her  head.  She  testified  tlwit  she  felt  some  pain  on  the 
back  of  her  neck  and  shoulders  and  in  her  knees.  The  injuries,  if 
there  were  any  to  her  neck,  shoulders,  and  knees,  were  evidently  very 
slight,  but  after  the  accident  the  plaintiff  developed  symptoms  of  a  se- 
vere nervous  disorder,  which  her  physician  has  diagnosed  as  "post- 
traumatic neurosis."  If  the  plaintiff  is  entitled  to  recover  damages  for 
the  derangement  of  her  nervous  system,  then  undoubtedly  the  damages 
awarded  by  the  jury  are  not  excessive ;  but  the  injuries  to  her  neck, 
shoulders,- and  knees  were  so  slight  that,  if  she  can  recover  only  for 
these  injuries,  she  would  be  entitled  merely  to  nominal  damages. 

The  evidence  is  sufficient  to  show  that  the  defendant's  nervous  con- 
dition was  due  to  the  shodc  of  the  accident  Her  physician  testified  on 
cross-examination  that  he  diagnosed  her  trouble  as — 

"post-trawuatic  neurosis ;  I  mean,  following  an  injury  or  an  acdLdent ;  neuro- 
alB,  or  nerre  condition,  due  to  that  acdd^iit  or  Injury." 
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He  also  stated,  however : 

"Her  condition,  I  should  say,  mi^ht  come  from  a  very  minor  injury.  I 
don't  think  it  so  much  the  jar  or  the  physical  knock  that  she  received*  bb  It 
is  the  fright,  tlie  mental  end  of  it,  that  i^ves  her  the  symptoms." 

He  was  then  asked  the  following  questions  and  gave  the  following 

answers : 

"Q.  In  other  words,  it  is  a  case  of  being  scared?    A.  I  think  so. 

"Q.  You  found  no  physical  injury  to  this  young  lady  at  all,  did  you?   A.  No.'* 

He  also  testified  that  this  condition  was  probably  the  result  of  a 
scare;  "but  there  may  have  been  an  associate  injury  with  that,  of 
course."  Nowhere  did  the  physician  testify  that  the  actual  j^ysical 
impact  between  the  plaintiff  and  elevator,  or  between  the  plaintiff  and 
the  floor,  would  be  a  competent  producing  cause  of  the  nervous  condi- 
tion which  he  found.  At  the  close  of  the  plaintiff's  case  the  defendant 
moved  to  strike  from  the  record  the  testimony  of  the  physician — 

"on  the  ground  that  he  testified  to  a  psychological  condition  which  he  describes 
as  fright,  and  there  Is  no  testimony  whatsoever  of  any  injury  of  a  bodily 
character,  or  any  sort  of  injury  other  than  a  shock." 

I  have  somewhat  reluctantly  come  to  the  conclusion  that  the  de- 
fendant's motion  should  have  been  granted.  In  the  case  of  Mitchell 
V.  Rochester  Railway  Co.,  151  N.  Y.  107,  45  N.  E.  354,  34  L.  R.  A. 
781,  56  Am.  St.  Rep.  604,  a  team  attached  to  a  horse  car  owned  by 
the  defendant  drew  near  her  while  she  was  about  to  step  upon  another 
car.  The  team  turned  to  the  right,  and  when  the  horses  were  stopped 
they  were  so  close  to  the  plaintiff  that  she  stood  between  the  horses' 
heads.  As  a  result  of  the  fright  and  excitement  the  plaintiff  became 
unconscious,  suffered  a  miscarriage,  and  consequent  illness.  The 
court  there  stated : 

"WhUe  the  authorities  are  not  harmonious  upon  this  Question,  we  think  the 
most  reliable  and  better  considered  cases,  as  well  as  public  policy,  fully  justify 
us  in  holding  that  the  plaintiff  cannot  recover  for  the  injuries  occasioned  by 
fright,  as  there  was  no  immediate  personal  injury.  *  •  «  If  it  be  admitted 
that  no  recovery  can  be  had  for  fright  occasioned  by  the  negligence  of  another, 
it  is  somewhat  difficult  to  understand  how  a  defendant  would  be  liable  for  its 
consequences.  Assuming  that  fright  cannot  form  the  basis  of  an  action,  It 
is  obvious  that  no  recovery  can  be  had  for  injuries  resulting  therefrom.  That 
the  result  may  be  nervous  disease,  blindness,  insanity,  or  even  a  miscarriage, 
in  no  way  changes  the  principle.  These  results  merely  show  the  degree  of 
fright  or  the  extent  of  the  damages." 

Sedgwick  in  his  work  on  Damages  summarizes  this  decision  as 
follows : 

"Three  reasons  for  tiie  decision  are  given:  (1)  That,  as  no  recovery  can 
be  had  for  fright,  the  defendant  cannot  be  liable  for  its  consequences.  (2) 
That,  if  a  cause  of  action  be  granted  to  exist,  it  would  result  in  a  flood  of  liti- 
gation in  cases  where  the  injury  can  be  easily  feigned  without  detection,  and 
where  the  damages  must  rest  on  mere  conjecture  and  speculation.  To  establish 
such  a  doctrine  would  be  contrary  to  public  policy.  (3)  It  cannot  be  said  that 
the  Injury  was  proximate,  because  it  was  plainly  the  result  of  an  acddentai 
or  unusual  combination  of  circumstances,  which  could  not  have  been  reason- 
ably anticipated,  and  over  which  the  defendant  has  no  control.  Here  the  ac- 
tion is  supposed  to  be  solely  for  fright;  the  injury  is  regarded  only  as  its 
oonsequence."    Sedg.  Dam.  t&th  Ed.)  §  4Sd. 
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While  Mr.  Sedgwick  does  not  expressly  criticize  the  decision  in  this 
case,  it  is  evident  that  he  docs  not  agpree  entirely  with  it,  and  be  quotes 
the  case  of  Dulieu  v.  White,  [1901]  2  K.  B.  669,  and  Simone  v.  Rhode 
Island  Co.,  28  R.  I.  186,  66  Atl.  202,  9  L.  R.  A.  (N.  S.)  740,  as  es- 
tablishing a  saner  rule : 

"The  theory  which  amply  and  most  shnply  justifies  these  two  last  cases,  and 
all  similar  decisions,  is  not  that  the  cavse  of  action  is  f^r  negligence  producing 
fright  or  nervous  shock,  damages  for  physical  Injuiies  heiog  allowed  as  proxi- 
mate consequences  of  the  fright,  but  that  the  action  is  founded  on  negligence 
and  physical  damage;  the  connection  between  the  two  being  through  the 
fright  or  nervous  shock  as  causa  causans.  It  leaves  the  question  of  proximate 
cause  to  the  Jury,  where  it  belongs,  disposes  of  the  fantastic  theory  of  the 
necessity  of  proof  of  physical  impact,  and  the  theory  of  public  policy  requiring 
the  rejection  of  well-founded  claims  lest  ill-founded  claims  should  be  feigned, 
and  demands  only  proof  of  the  certain,  normal  connection  of  elffect  with 
cause,  which  of  Itself  excludes  all  q;>eculative  and  hypothetical  damages." 

Regardless  of  whether  we  are  inclined  to  agree  in  principle  with 
the  rule  of  damages  announced  in  the  English  and  in  the  Rhode  Island 
cases,  we  are  bound  by  the  decision  of  the  Court  of  Appeals  in  this 
state,  in  so  far  as  that  decision  is  applicable  to  the  case  before  us. 

The  Mitchell  Case  seems  to  me  on  all  fours  with  the  case  before  us, 
except  that  in  the  earlier  case  there  was  no  phy^al  impact  caused 
by  the  defendant's  negligence^  while  in  the  present  case  the  plaintiff 
was  actually  thrown  to  the  floor,  and  in  addition  to  the  injuries  to  her 
nervous  system  suffered  some  actual  physical  injuries,  due  directly 
and  evidently  to  impact.  In  the  case  of  Homans  v.  Boston  Elevated 
Railway,  180  Mass.  456,  62  N.  E.  737,  57  L.  R.  A.  291,  91  Am.  St. 
Rep.  324,  the  court  held  that,  where  a  slight  injury  to  the  person  is 
accompanied  by  nervous  shodc  due  to  the  same  wrongful  cause,  the 
person  may  recover  for  the  consequences  of  the  nervous  shock,  whether 
the  shock  was  due  to  the  physical  injury  or  merely  accompanied  it, 
and  it  would  sttm  that  uiider  the  rule  announced  in  that  ^ase  the  tes* 
timony  given  by  plaintiflE's  physician  was  competent,  and  the  plsuntiff 
would  be  entitled  to  recover  for  the  damages  resulting  from  fright 
or  nervous  shock.  That  case  is  not  directly  in  conflict  with  the  actual 
decision  of  the  Court  of  Appeals  in  the  Mitchell  Case,  but  in  my  opin- 
ion it  is  not  in  accordance  with  the  reasoning  of  the  court.  If  a  plain- 
tiff would  ordinarily  not  be  entitled  to  recover,  even  for  such  injuries 
as  blindness  and  insanity  when  caused  by  fright,  I  can  see  no  reason 
why  he  should  be  entitled  to  recover  for  such  injuries  merely  because 
at  die  same  time  he  may  have  suffered  a  physical  impact  which  caused 
him  to  sustain  a  scratch  or  a  bruise.  If  we  accept  the  theory  that  a 
plaintiff  is  entitled  to  recover  for  the  results  of  shock  when  accom- 
panied by  physical  impact,  and  not  otherwise,  there  shotild  be  evidence 
that  the  physical  impact  itself,  and  not  merely  the  fright  caused  by  the 
defendant's  negligence,  was  the  direct  cause  of  the  injuria  to  the 
nervous  system,  and  several  decisions  of' the  Appellate  Divisions  of 
the  First  and  Second  Departments  seem  to  bear  out  this  view. 

In  the  case  of  Lofink  v.  Interborough  Rapid  Transit  Co.,  102  App. 
Div.  275,  92  N.  Y,  Supp.  386  (Second  Department),  the  plaintiff  was 
thrown  by  a  collision  from  her  seat  in  a  car  against  the  glas^  at  thie 
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side,  and  then  to  the  floor,  and  the  court  found  that  the  medical  evi- 
dence and  the  other  testimony  "fully  justify  the  inference  that  an  ab- 
normal nervous  condition,  partly  manifested  by  'night  terrors,'  was 
produced  in  the  plaintiff  by  the  physical  shock  which  she  suffered  in 
consequence  of  the  collision,"  and  upon  this  ground  affirmed  the  judg- 
ment. 

In  the  case  of  Newton  v.  New  York,  New  Haven  &  Hartford  R. 
R.  Co.,  106  App.  Div.  416,  94  N.  Y.  Supp.  825,  the  plaintiff's  testator 
was  riding  in  a  train  on  the  New  Haven  Railroad  when  a  train  of 
the  New  York  Central  Railroad  collided  with  it.  The  physical  effect 
of  the  collision  was  to  throw  him  forward  in  the  seat,  but  the  force 
was  not  sufficient  even  to  upset  the  board  used  for  playing  cards,  which 
rested  upon  the  laps  of  the  plaintiff's  testator  and  his  associates,  with 
whom  he  was  playing.  No  physical  injury  was  caused  to  the  plain- 
tiff by  the  collision,  but  apparently  thereafter,  when  he  learned  that 
passengers  in  a  rear  car  had  beoi  severely  injured  and  saw  the  wound- 
ed being  carried  past  the  car  in  which  he  was  sitting,  he  stopped  play- 
ing and  went  home.  Some  months  afterwards  he  developed  heart 
trouble,  and  the  medical  testimony  was  sufficient  to  show  that  the 
trouble  was  due  to  the  nervous  shock  caused  by  the  accident.  The 
testimony  did  not  show,  however,  that  the  nervous  shock  was  actually 
due  to  the  physical  effects  of  the  collision,  and  the  court  held  that  the 
plaintiff  could  not  recover  for  any  injuries  not  suffered  from  this 
cause. 

The  case  of  Hack  v.  Dady,  134  App.  Div.  253,  118  N.  Y.  f^upp.  906, 
(Second  Department),  presents  more  nearly  the  same  question  as  that 
presented  in  the  present  case.  In  that  case  the  plaintiff  was  passing 
in  the  street  where  the  defendant  was  laying  mains.  A  pot  for  melt- 
ing lead,  standing  in  the  street  and  used  by  the  defendant  in  this 
work,  exploded,  so  that  some  of  the  drops  of  molten  lead  were  cast 
upon  her  clothes  and  upon  her  left  hand.  The  plaintiff  recovered  $2,- 
000  damages  for  the  negligence.  Her  direct  physical  injuries  were 
very  slight,  but  she  also  suffered  severe  nervous  troubles  and  general 
debility  of  body,  which  the  court  held  were  probably  accounted  for 
by  the  fright,  shock,  and  nervousness  caused  by  the  explosion,  for 
which  she  was  not  entitled  to  recover,  and  therefore  reversed  the 
judgment  in  her  favor.  Upon  a  subsequent  trial  of  the  same  case, 
reported  in  142  App.  Div.  510,  127  N.  Y.  Supp.  22,  the  plaintiff  pro- 
duced a  physician  who  testified : 

''In  my  opinion,  the  bums  she  received  on  her  left  hand,  plus  the  environ* 
ment  she  found  herself  in,  to  wit,  the  lead  about  there  and  on  her  clothes, 
with  her  two  chUdren,  produced  a  condition  of  mind  which  in  turn  produced  a 
nervous  shock;  I  think  that  is  right.  So,  then,  we  have  it  that  the  result 
of  her  experience — that  Is  to  say,"  the  pain  "of  the  burn  upon  her  hand,  plus 
the  environment  she  found  herself  in,  with  her  two  children,  etc. — produced  a 
nervous  shock.  And  that  nervous  shock  in  turn  produced  or  caused  this 
uterine  hemorrhage,  the  vomiting,  and  the  pains  In  the  back  at  night ;  I  think 
that  is  so." 

The  court  there  held  that  this  testimony  was  sufficient  to  support  a 
verdict  for  these  consequent  damages.  The  court,  however,  reiterated 
its  view: 
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"That  a  recovery  may  not  be  had  for  oonsequenoee  attiltmtable  to  fright 
alone,  or  to  ahodi  alone,  merely  upon  proof  that  there  was  a  bodily  injury 
coincident  with  that  fright,  or  that  shock ;  but  it  must  appear  that  there  was 
some  causal  relation  between  the  bodily  injury  and  the  fright  or  shock.  Other- 
wise the  recovery  would  rest  upon  the  fright  or  shock  alone,  which  would  be 
against  the  rule  noted.  For  example,  could  it  be  logically  said,  In  the  case 
at  bar,  that  if  the  personal  injuries  were  attributable  alone  to  fright  or  shock 
consequent  to  the  explosion,  the  plaintiff  could  not  recover  for  fright  or  shock, 
or  their  physical  consequences,  If  she  had  been  unscathed  in  any  way,  and 
yet  again  she  could  recover  therefor  because  a  bit  of  lead  from  the  explosion 
lighted  upon  her  hand,  to  bum  it  slightly,  before  she  brushed  it  awayr* 

It  seems  to  me  that  the  decisions  in  this  state  clearly  establish  that  the 
plaintiff  is  not  entitled  to  recover  for  the  physical  results  caused  by 
the  fright  or  nervous  shock  of  the  accident,  even  though  she  may 
have  suffered  some  scratches  and  bruises  in  addition  to  the  physical 
shock ;  but  she  is  entitled  to  recover  for  the  damages  caused  by  the 
nervous  shock,  if  that  nervous  shock  was  the  direct  result  of  the  phys- 
ical impact.  In  other  words,  there  can  be  no  cause  of  action  in  this 
state  for  fright  alone,  even  though  that  fright  was  caused  by  the 
negligence  of  the  defendant,  and  therefore  there  can  be  no  recovery 
for  the  physical  cflfects  of  such  fright.  An  action  will,  however,  lie 
to  recover  damages  caused  by  any  physical  impact  with  the  plaintiff's 
person  through  the  defendant's  negligence.  If  the  proximate  result 
of  that  impact  is  a  nervous  shock,  then  the  damages  caused  by  the 
nervous  shock  are  directly  attributable  to  the  impact,  and  can  be  re- 
covered by  the  plaintiff. 

In  the  present  case  the  evidence  shows  that  the  plaintiff  suffered 
a  nervous  shock  by  the  defendant's  negligence,  and  also  that  she  was 
dragged  from  the  elevator  and  fell  to  the  floor.  It  further  shows 
that  the  neurosis  for  which  she  has  recovered  damages  is  the  result 
of  the  nervous  shock.  It  does  not,  however,  show  that  the  nervous 
shock  was  occasioned  by  the  fact  that  the  attendant  dragged  her  from 
the  elevator,  or  by  the  fall  to  the  floor ;  for  it  may  well  have  been  en- 
tirely caused  by  the  fright  incident  to  the  elevator  starting  upwards. 
Without  testimony  that  the  physical  violence  accompanying  the  ac- 
cident, and  not  merely  the  "accident"  itself,  would  be  a  competent 
producing  cause  of  the  plaintiff's  condition  there  is  no  evidence  that 
the  nervous  derangement  consequent  upon  the  shock  was  the  proxi- 
mate result  of  the  attendant's  act.  The  plaintiff  was  represented  by 
experienced  counsel,  and  the  failure  of  her  counsel  to  ask  the  physi- 
cian whether,  under  the  circumstances  testified  to,  the  act  of  the  at- 
tendant or  the  plaintiff's  fall  would  be  a  competent  producing  cause 
of  the  injuries  from  which  the  plaintiff  is  suffering,  seems  significant. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event. 
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(187  App.  Dfv.  28} 

PBOPIiE  ex  rel.  C50TTB  v.  OirjBBRT,  Town  Olerk. 

(Supreme  Court,  Appellate  Dlvisi<m,  Second  Department.    March  19, 1919.) 

1.  Statutes  ^=»101(1) — ^Looal  Laws — ^Town  Mebtinob. 

Laws  1917,  c.  126,  amending  the  Town  Iiaw  as  to  time  of  town  meetings 
in  Nassau  county,  the  terms  of  offices  and  the  filling  of  vacancies  did  not 
originate  in  any  commission  to  revise  the  statutes,  within  Const,  art  3,  t 
23,  and  is  void,  as  violating  article  3,  §  18,  prohibiting  the  I^eglslature  from 
passing  any  local  bill  as  to  election  of  boards  of  supervisors. 

2.  Constitutional  Law  ^=»43(1)— Right  to  Raise  Oonstitutionai^  Question 

— Local  Legislation — ^Aoqudbscencb. 

The  fact  that  the  people  of  other  counties  have  acquiesced  in  the  passage 
of  local  legislation  affecting  them  is  no  answer  to  the  objection'  that 
an  act  affecting  a  particular  county  \a  unconstitutional  as  special  legisla- 
tion. 

Blackmar  and  Jaycox,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Nassau  County. 

Mandamus  by  the  People  on  the  relation  of  Frank  B.  Cotte  against 
Franklin  C.  Gilbert,  Clerk  of  the  Town  of  Hempstead.  From  an  order 
directing  the  issuance  of  a  peremptory  writ,  commanding  the  defend- 
ant to  accept  and  file  a  certain  certificate  of  nomination,  he  appeals. 
Order  affirmed  here,  but  reversed  by  Court  of  Appeals,  123  N.  E.  79. 

Argued  before  MILI^,  PUTNAM.  BLACKMAR,  KELLY,  and 
JAYCOX,  JJ. 

M.  Linn  Bruce,  of  New  York  City,  for  appellant. 
Alfred  A.  Garchier,  of  New  York  City,  for  respondent. 

KELLY,  J.  In  1899,  pursuant  to  the  provisions  of  the  then  existing 
law,  the  board  of  supervisors  of  Nassau  county  fixed  the  first  Tuesday 
in  April  in  odd-numbered  years  as  the  day  for  holding  the  biennial 
town  meetings,  and  such  meetings  have  accordingly  been  held  on  that 
day  to  and  including  the  biennial  town  ineeting  on  April  3,  1917.  The 
present  Town  Law  (Laws  1909,  c.  63 ;  Consol.  Laws,  c.  6Z)  provides 
that  the  electors  of  a  town  shall  biennially  on  the  second  Tuesday  in 
February  assemble  and  hold  meetings,  but  tlie  board  of  supervisors  of 
any  county  are  authorized  by  resolution  to  fix  a  time  when  such  bien- 
nial town  meetings  shall  be  held  in  the  county  provided  the  day  fixed 
shall  be  either  between  February  1st  and  May  1st,  or  on  the  first 
Tuesday  after  the  first  Monday  in  November  of  an  odd-numbered 
year.  The  day  upon  which  this  ancient  institution,  the  town  meeting, 
has  been  held  in  Nassau  county,  has  thus  remained  as  originally  desig- 
nated by  the  local  officials  for  more  than  twenty  years— since  the  erec- 
tion of  the  county  itself — despite  an  abortive  effort  in  1901  to  change 
the  date.  People  ex  rel.  Smith  v.  Weeks,  176  N.  Y.  194,  68  N.  E. 
251.  The  Constitution  of  the  state  of  New  York  (article  3,  §  18)  pro- 
hibits the  Legislature  from  passing  a  private  or  local  bill  "providing 
for  election  of  members  of  boards  of  supervisors"  and  directs  that 
"the  Legislature  shall  pass  general  laws  providing  for  the  cases 
enumerated  in  this  section." 

^s»For  oUier  cases  see  same  topic  A  KEY-DUMBER  in  all  Key-Numbered  Dlceeta  A  Indexes 
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The  history  of  constitutional  reform  in  this  state  shows  an  increas- 
ing purpose  to  stop  local  measures,  and  put  them  under  general  laws. 
The  convention  of  1867  sought  to  prohibit  local  or  special  laws  "in 
any  case  for  which  provision  now  exists  or  shall  hereafter  be  made  by 
any  general  law."    2  Lincoln,  Const.  Hist.  pp.  400,  437. 

In  recommending  a  constitutional  commission  in  1872,  Governor 
Hoffman  referred  to  the  numbers  of  local  laws  during  the  preceding 
20  years,  adding: 

"Uniformity  of  the  several  classes  of  local  governments — counties,  towns, 
and  villages-H>usht  to  be  secured  by  ooDstltntional  guaranty,  so  as  to  prevent 
special  legislation  with  regard  to  them."    Lincoln,  Const  Hist  vol.  2,  p.  499. 

Accordingly  the  commission  of  1872  recommended  the  amendment  of 
the  Constitution,  now  section  18,  which  prohibits,  inter  alia,  any  special 
or  local  bill  "providing  for  election  of  members  of  boards  of  super- 
visors." 

After  this  had  been  adopted  by  the  people,  Governor  Tilden  in  his 
message  in  1875  said : 

"The  section  added  to  article  3  as  section  18  requires  the  passage  of  general 
laws  providing  for  tbe  cases  in  which  special  legislation  is  prohibited  by  that 
section.  Many  of  these  cases  are  within  existing  general  laws,  and  with  re- 
spect to  several  others  no  immediate  legislation  seems  to  be  required.  •  •  • 
The  provision  prohibiting  special  legislation  in  the  cases  specilied  is  the  amend- 
ment from  which  the  largest  benefits  have  been  anticipated."  Tllden's  Writ- 
ings and  Speeches,  vol.  2,  p.  29. 

Despite  the  fact  that  the  local  legislative  body,  vested  with  full  pow- 
er to  change  the  date  of  the  town  meeting,  has  not  done  so,  and  despite 
the  constitutional  prohibition,  the  Legislature  in  1917  enacted  duEipter 
126  of  the  Laws  of  that  year,  entitled : 

''An  act  to  amend  the  Town  T^w,  in  relation  to  town  meetings  in  the  county 
of  Nassau  and  to  terms  of  office  of  town  officers  heretofore  and  hereafter  elec^ 
ed  therein  and  the  filling  of  vacancies." 

The  act  in  question  purports  to  amend  the  Town  Law  by  inserting 
therein  a  new  article,  to  be  article  31a,  and  which  is  entitled,  "Town 
Meetings  in  the  County  of  Nassau,"  the  new  matter  to  be  contained 
in  an  additional  section,  designated  section  588: 

"Time  of  Meetings }  Special  Provision  as  to  Certain  Officers  heretofore  and 
Hereafter  Elected." 

This  new  section,  which  of  course  only  applies  to  the  towns  in  Nas- 
sau county,  provided  that  after  the  biennial  town  meeting  on  the  first 
Tuesday  of  April,  1917,  all  subsequent  town  meetings  sh3l  be  held  oh 
the  general  election  day"  in  November  in  every  odd-numbered  year. 
The  relator  contends  that  the  act  in  question  violates  the  prohiWtion 
of  the  Constitution  cited,  and  has  been  sustained  at  Special  Term  wliere 
a  writ  of  mandamus  was  directed  compelling  the  town  clerk  to  accept 
and  file  certificates  of  nomination  for  the  candidates  for  the  office  of 
supervisor  to  be  voted  for  on  the  first  Tuesday  in  April,  1919. 

[1]  If  there  were  any  doubt  or  ambiguity  as  to  the  plain  meaning  of 
the  constitutional  prohibition  as  applied  to  the  facts  here  before  us, 
we  might  resolve  it  in  favor  of  the  validity  of  the  legislation  attacked, 
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but  the  language  of  article  3,  §  18,  seems'to  need  nointerpretattibn.  The 
supervisors  of  the  various  towns  in  the  county  constitute  the  board 
of  supervisors  of  the  county.  The  act  of  the  Legislature  assumes  not 
only  to  fix  the  day  for  their  election  contrary  to  the  express  will  of 
the  board,  but  provides  when  their  terms  shall  begin  and  end.  It 
cannot  be  contended  that  the  act  in  question  is  not  a  local  act;  It 
expressly  refers  to  Nassau  county  of  all  of  the  62  counties  in  the 
state.  Nor  can  it  be  said  that  the  act  simply  fixes  the  time  for  the 
election  df  supervisors.  It  does  more  than  that  It  provides  for  their 
election,  directs  that  they  "shall  be  elected,"  and  prescribes  their  term 
of  office  different  from  that  now  existing  under  the  g6neral  law : 

-  "The  terms  of  office  of  the  supervisors  ♦  ♦  ♦  to  be  elected  at  the  town 
meetings  to  be  held  in  the  towxig  of  such  county  on  the  third  day  of  April, 
nineteen  hundred  and  seventeen,  shall  expire  on  the  thirty-first  day  of  I>e- 
cember,  nineteen  hundred  and  nineteen." 

We  are  concerned  with  the  constitutionality  of  this  particular  act — 
chapter  126,  Laws  1917.  It  is  not  profitable  to  consider  what  the  Leg- 
islature might  have  done  by  general  law,  concerning  the  composition 
of  the  board  of  supervisors,  nor  does  it  help  us  to  know  that  by  other 
legislation  relating  to  other  counties  they  have  assumed  to  act  appar- 
ently in  contravention  of  the  constitutional  prohibition. 

[2]  In  this  case  the  interference  is  with  the  right  of  the  people  of 
Nassau  county  to  manage  their  own  local  affairs  under  the  general 
Town  Law.  It  is  the  people  of  Nassau  county  who  are  affected  by 
this  legislation.  If  the  act  is  unconstitutional  it  is  no  answer  to  say  that 
the  people  of  Rockland  county  or  Onondaga  county  are  more  com- 
plaisant and  have  not  resented  similar  interference  with  the  "home 
rule"  provisions  of  the  Constitution.  In  Matter  of  Henncberger,  155 
N.  Y.  420,  50  N.  E.  61,  42  L.  R.  A.  132,  Judge  Gray,  writing  for  the 
Court  of  Appeals,  said  : 

"It  is  manifest  that  the  purpose  of  the  people,  with  respect  to  local  govern- 
mental measures  and  to  the  matters  specified  in  section  IS,  was  to  restrict 
the  legislative  power  and  to  confine  its  exercise  to  the  passage  of  such  general 
statutes  as  the  welfare  of  the  body  politic,  as  a  whole,  might  be  deemed  to 
require.  The  imposition  of  such  a  constlthtional  restriction  upon  the  legisla- 
tive power  was  regarded  as  necessary,  in  order  to  put  an  end  to  flagrant  abuses 
in  its  exercise.  The  provision  expressed  a  fundamental  Idea  in  our  popular 
form  of  government,  namely,  to  commit  to  local  bodies  the  discharge  of 
functions,  which  can  be  as  well,  if  not  better,  discharged  by  them.  For  a  va- 
riety of  reasons,  the  state  Legislature  should  not  be  concerned  with  the  ad- 
ministration of  those  local  affairs,  as  to  which  there  exist  local  legislative 
bodies,  whose  acts,  motived  by  the  needs  of  the  dtissens,  are  more  suce  to  be 
pure  and  efficient.  Notwithstanding  the  existence  of  general  laws,  the  statute 
books  were  being  filled  by  acts  operating  upon  parBcular  and  sectional  in- 
terests." 

The  case  ,at  bar  comes  within  the  condemnation  of  the  Court  of 
Appeals.  The  board  of  supervisors  of  Nassau  county  had  and  have 
full  authority  to  change  the  day  for  holding  the  biennial  town  meeting 
to  the  general  election  day  in  November,  if  they  deem  such  change 
proper.  They  have  not  changed  it,  and  the  Legislature  attempts  to  re- 
peal their  action  in  fixing  the  day  for  these  elections  in  the  spring,  and 
to  change  the  date  whether  the  local  officials  will  or  no. 
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*'Nofw^  all  these  aeytails  could  be,  as  they  l^aye  been,  properly  regu}ate<^  by 
general  laws  applicable  to  all  the  towns  alike,  and  great  mischiefs  would  r^ 
flult  if,  by  the  operation  of  local  laws,  all  onifonnity  i6hould  be  lost,  and  each 
town  be  suffered  to  go  its  own  Indeipettdent  way.  Ajud  lienee  It  .was  that  in 
1874  the  discretion  of  the  Legislature  in  these  re^)ect8  as  to  the  important 
office  of  town  supervisor^,  whlcdi  had  been  exe]:clsed  by  general  laws,  was  re- 
quired to  be  so  exercised  In  that  manner  only,  and  never  by  mere  local  bills. 
The  prohlbltton,  therefore,  had  a  wide  range  of  application  to  town  supervis- 
ors, and  prevented  tlie  passage  of  local  bills  giving  one  town  power  to  /dioose 
Its  supervisor  by  a  different  mode  of  voting,  at  a  different  dictation  of  time 
and  place,  and  for  different  official  terms  from  other  towns  of  the  state." 
People  ex  rel.  Clancy  v.  Supervisors,  139  N.  Y.  B24,  34  N.  E.  1106. 

Referring  to  a  like  restriction  on  the  Legislature,  Earl,  C.  J.,  said! 

"It  is  doubtless  true  that  this  provision  of  the  Constitution  has  been  fre- 
quently violated;  that  many  bills  appropriating  tlie  public  money  for  local 
purposes  have  been  passed  without  the  requisite  vote  of  two-thirds.  ihiB  pro- 
vision was  in  these  cases  overlooked  or  misconstrued.  But  these  bills  have 
generally  passed  unchallenged ;  and  this,  I  believe,  is  the  first  time  when  this 
question  has  been  directly  raised  in  the  courts.  No  length  of  usage  can  en- 
large legislative  power,  and  a  wise  constitutional  provision  should  not  be 
broken  down  by  frequent  violations."    People  v.  Allen,  42  N.  Y.  378,  384. 

The  learned  counsel  for  the  appellant,  has  not  argued  or  suggested 
that  this  statute  came  within  section  23  of  article  3  which  excepts  sUch 
acts  as  the  Legislature  may  pass  "which  shall  be  reported  to  the  Legis* 
lature  by  commissioners  who  have  been  af^joihted  pursuant  to  law 
to  revise  the  statutes."  Indeed,  the  opinion  of  the  learned  justice  at 
Special  Term  closes  with  a  statement  that  no  such  point  was  raised 
there. 

As  we  are  permitted  to  refer  to  the  l^slative  journals  (People  v. 
Petrea,  92  N.  Y.  128,  139),  we  find  this  measure  came  before  the  Leg- 
islature by  introduction  Of  a  private  member  on  March  7th  (Assembly 
Journal,  p.  645),  and  on  March  14th  was  revised  in  committee,  with^ 
out  any  suggestion  of  any  origin  in  any  standing  commission  (Id.  pp. 
813,  81S). 

The  act — chapter  126,  Laws  1917 — seems  to  violate  the  letter  and 
spirit  of  the  constitutional  provision.  Therefore  I  think  we  should 
affirm  the  order,  with  $10  costs  and  disbursements. 

MILLS  and  PUTNAM,  JJ.,  concur- 

BLACKMAR,  J.  (dissenting).  The  requirement  in  section  18,  art. 
3,  of  the  Constitution,  that  the  Legislature  act  by  generafl  laws  iti  ''pro- 
viding  for  election  of  members  of  boards  of  supervisors,**  is  limited  by 
section  26  to  the  composition  of  the  board,  the  manner  of  the  elections, 
and  the  period  or  term  of  office.  The  constitutional  limitation  does 
not,  therefore,  apply  to  the  time  of  holding  the  elections,  and  the  Leg- 
islature has  several  times  so  interpreted  the  constitutional  provision  in 
question. 

About  22  years  ago  a  law  was  passed  applicable  to  the  counties  of 
Orange,  Rockland,  and  Sullivan  only,  changing  the  time  of  holding  the 
town  meetings  and  elections  in  the  towns  in  said  counties  to  the  time 
and  place  of  holding  the  general  election  in  the  fall.    Laws  1897,  c 
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439.  Like  laws  have  been  passed  Applicabfe  to  Erie  county  (Laws 
1902,  c.  10,  §  1),  Onondaga  county  (Laws  1898,  c.  594,  §  1),  Oneida 
county  (Laws  1901,  c.  34,  §  1),  Rensselaer  county  (Laws  1901,  c.  174, 
§  1),  Niagara  county  (Laws  1902,  c.  239,  §  1),  and  Herkimer  county 
(Laws  1903,  c.  266,  §  1).  In  the  law.  of  1897,  Orange,  Rockland,  and 
Sullivan  counties  were  mentioned  by  name.  The  language  ofth^  law 
regarding  Erie  county  might  possibly  entitle  it  to  be  classed  as  a  gen- 
eral law;  but  the  laws  applying  to  Onondaga,  Oneida,  Rensselaer, 
Niagara,  and  Herkimer  counties  describe  these  counties  in  such  a  way 
as  to  identify  them  as  accurately  as  if  their  names  were  used.  These 
laws  have  )been  on  the  statute  books  from  16  to  22  years,  town  ofiScers 
and  boards  of  supervisors  have  been  elected  under  them,  and  towns 
and  counties  have  been  governed  by  virtue  of  elections  under  them. 
Since  the  passage  of  the  act  in  question,  other  local  laws  have  been 
passed  to  the  same  effect.  The  meaning  of  the  Constitution  here  sug- 
gested appears  to  me  to  be  shown  by  the  wording  of  the  Constitution 
itself.  If  there  be  doubt,  the  interpretation  by  the  Legislature,  ac- 
quiesced in  for  many  years,  should  be  controlling,  especially  in  the  do- 
main of  4)ublic  law.  The  practical  interpretation  is  that  the  constitu- 
tional provision  in  question  does  not  prohibit  the  change  of  the  time 
of  holding  town  meetings  by  a  law  applicable  to  one  county  only.  The 
changes  in  the  terms  of  office  were  necessarily  incidental  only  to  the 
change  of  the  time  of  holding  the  election. 

Every  act  of  the  Legislature  is  presumed  to  be  constitutional.  In 
People  v.  Petrea,  92;  N.  Y.  Iffi,  138,  this  doctrine  was  carried  so  far 
that  the  Court  of  Appeals,  for  the  purpose  of  upholding  a  law  claimed 
to  violate  the  very  section  of  the-  Constitution  imder  consideration,  in- 
dulged in  the  presumption  that  the  law  was  reported  to  the  Legislature 
by  commissioners,  and  therefore  saved  by  article  3,  §  23,  of  the  Con- 
stitution.   Judge  Andrews,  speaking  for  the  court,  said : 

''We  have  no  doubt  tliat  the  presumption  In  favor  of  the  cooisatutionaUty  ol 
statutes  appUes  in  this  case,  and  that,  in  the  absence  of  proof  to  the  contrary, 
it  wiU  be  presumed,  in  support  of  the  constitutionality,  of  the  t^  of  1881,  that 
it  originated  in  a  bill  reported  by  commissioners." 

If  that  presumption  obtains  in  this  case,  then  the  petition  herein  is 
insufficient  as  a  basis  for  a  decision  that  the  statute  is  unconstitutional 

The  order  appealed  from  should  be^reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  costs. 

JAYCOX,  J.,  concurs.  ' 
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DOUGH JJBajf  .¥.  J^BW  YORK  CTJNT,  B.  OQ. 

(8iiprev0  CkNirt,  A|^peUate  Diylalon»  JTourth  Department.    March  12,  1919.) 

ArPXAi.  ARO  Sbiiob  «a»2Xd(2)— Bk¥ISW — Ikbtbuctioitb— Nbcbqbitt  or  Qbjibc- 
noN. 

Althansh  a  cbajg^  <Ud  not  clearly  instract  the  Jury  as  to  the  rules  of 
law  applicable,  yet  where  It  was  acaulesced  In  by  counsel  oxl  both  sides, 
and  no  further  Instructions  were  requested.  It  cannot  be  complained  of  on 
appeal. 

Appeal  from  Trial  Term,  Erie  County. 

Actioa  by  James  W.  Dougherty  against  the  New  York  Central  Rail- 
road Company.  Prom  a  judgment  for  plaintiff,  and  from  an  order 
denying  defendant's  motion  to  set  aside  the  verdict  and  for  a  new  trial 
upon  rae  minutes  of  the  court,  defendant  appeals.    Affinned. 

Argtied  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE  AN- 
GELrlS,  and  HUBBS,  JJ. 

H.  W.  Huntington  and  Maurice  C.  Spratt,  both  of  Buffalo,  for  appel- 
lant 
Hamilton  Ward,  of  Buffalo,  for  respondent 

PER  CURIAM,  Defendant's  counsel  may  be  coriiect  in  his  conten- 
tion that  tiie  ^prior  negotiations  and  oral  contract  of  settlement  were 
merged  in  the  writings,  and  that  plaintiff  cannot  recover  up^m  the  oral 
contract,  because  he  has  not  rescinded  the  written  one  and  restored 
the  consideration.  S^  Stowdl  v.  Greenwich  Tn^.  Co.,  163  N.  Y.  29&, 
57  N.  E.  480.;  Lese  v,  Lamprecht,  196  N.  Y.'32,  89  N.  E.  365; 
Smith  V.  Ryan,  191  N.  Y.  452,  84  N.  E.  402,  19  L.  R.  A.  (N.  S.)  461, 
123  Am.  St  Rep.  609,  14  Ann.  Cas.  505;  Whipple  v.  Brown  Bros. 
Co.,  225  N.  Y.  237.  121  N.  E.  748.    '  ■       V       '   ^ 

We  think  it  is  unnecessary  to  decide  that  question,  as  we  are  of 
opinion  that  by  a  liberal  construction  of  the  complaint  it  can  be  held 
to  state  a  cause  of  action  to  recover  damages  for  fraud  and  deceit. 
There  was  sufficient  proof  of  such  k  caiise'Of  action  tO' require  the  case 
to  be  submitted  to  the  jury.  While  the  charge  did  not  clearly  instruct 
the  jury  as  to  th^  rules  of  law  applicable  in  such  &  case,  still  it  was  ac- 
quiesced in  by  cpunsel  on  both  sides,  and  no  further  instructions  were 
requested.  ;  .  ■  •       > 

Under  the  circumBtances,  we  think  there  was  no  error  >so  prejudicial 
a^  to  require  a  reversal.  .  .     .    - 

■        .*.  m'.II    1       rii  I      ,        1^       ,,        .-    .  .,  ,  ■       n  I,        „  ..■  ..I,  
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FODOR  V.  NATIONAL  LIBERTY  INS.  CO.  OF  AMERICA. 

(Supreme  Court,  Appellate  Term,  First  Department,    l^ardi  13,  1M9.) 

1.  INSUBANCE  ^=»668(3) — ^Against  Theft— Meeting  of  Mint>s— Qtjestioi^  FOrf 

JUBT. 

Whether  there  was  a  meeting  of  the  minds,  so  as  to  constitute  an  agree- 
ment to  Insure,  on  the  day  application  was  made  for  policy  Insuifhig^ain- 
tiff's  automobile  against  theft,  held  a  Jury  question. 

2.  Insurance  ^=»559(1) — Theftt- Peoof  of  Loss. 

In  action  on  policy  insuring  plaintiff's  automobile  against  theft,  where 
defendant  denied  that  It  had  issued  any  policy  on  an  earlier  date  than  the 
12th,  plaintiff  was  relieved  from  presenting  proof  of  loss ;  the  autoihoWle 
having  been  stolen  on  the  11th.  .     : 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  Rudolph  Fodor  against  the  National  Liberty  Insurance 
Company  of  America.  Judgment  dismissing  complaint  at  close  of 
plaintiff's  case,  and  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  February  term,  1919,  before  LEHMAN,  WEEKS,  and 
FINCH,  JJ. 

Kremer  &  Leavitt,  of  New  York  City  (Samuel  Leavitt,  of  New 
York  City,  of  counsel),  for  appellant. 

Ernest  Hall,  of  New.  York  City  (J,  Clifford  McChri^tie,  of  New  York 
City,  of  counsel),  for  respondent. 

FINCH,  J.  The  action  was  brought  upon  a  policy  of  insurance 
against  theft,  issued  by  defendant  upon  plaintiff's  automobile. 

About  the  1st  of  March,  1918,  the  plaintiff  requested  an  insurance 
broker  to  insure  his  car.  This  broker,  on  March  8th,  called  at  defend- 
ant's office,  applied  for  the  insurance  to  defendant's  assistant  manager, 
gave  the  defendant's  .assistant  manager  the  usual  particulars  concern- 
ing the  car,  written  on  the  back  of  one  of  plaintiff's  business  cards^ 
and  the  assistant  manager  informed  him  "the  insurance  wa^  all  right" 
and  the  policy  would  be  mailed  in  two  days.^  The  broker  returned  to 
defendant's  office  oft  the  12th  in  reference  to  other  in$urapce,  and, 
not  having  received  plaintiff's  policy,  inquired  about. it,  j^nd  wa?  tojd 
by  some  one  in  the  office  that  '-'the  insurance  is  O.  K^;  the.  insurance 
is  good."  The  policy  was  forwarded  to  and  received  by  the  broker  on 
March  19th,  dated,  as  of  March  r2tb.  It  appears  that  plaintilFs  car 
was  stolen  on  the  11th.  The  broker  testified  tljvat  pn  top,  19th,  q{ 
March  defendant's  assistant  manager  tried  to  persuade  kirn  to  return 
the  policy  to  him,  but  he  refused  to  deliver  it  to  any  one  except  ^»e 
court. 

Defendant's  claim  is  that  because  they  did  not  know  where  .the 
car  was  stored,  and  because  they  were  unable  to  locate  plaintiff  in 
the  telephone  book  to  get  this  data  from  him,  the  policy  was  not  is- 
sued. The  facts  do  not  sustain  this  claim,  however,  since  plaintiff's 
telephone  number  was  on  his  card,  and  it  was  not  until  March  19th, 
after  the  policy  was  issued,  that  they  raised  this  question  with  the 
broker.    That  this  data  was  not  material  to  the  issuance  of  the  policy, 

^==9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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moreover,  is  showti  by  tiic  fact  that  the  policy  was  actually  issued  with- 
out containing  the  same.  The  defendant  moved  to  dismiss  on  the 
sole  ground  that  plaititiff'had  failed  to  show  any  proof  of  loss  under 
the  terms  of  the  policy.  The  court  dismissed  upon  the  ground  there 
was  no  contractual  relation. 

[1]  Whether  or  not,  there  was  a  meeting  of  the  minds,  so  as  to 
constitute  an  agreement  to  insure  hetweeti  the  agent  of  the  defendant 
and  the  agent  of  the  plaintiff  on  the  8th  day  of  March,  presented  a 
question  of  fact,  which  should  have  been  submitted  to  the  jury.  Plain- 
tiff's counsel  duly  asked  t6  go  to'  the  jury  on  the  issue  of  fact,  but  his 
motion  was  denied,  and  exception  taken.  Hicks  v.  British  American 
Assurance  Co.,  l62  N.  Y.  284,  56  N.  E.  743,  48  L.  R.  A.  424. 

[2]  The  fact  that  the  defendant  disclaimed  absolutely  that  it  had' 
issued  any  policy  of  an  earlier  date  than  the  12th  of  March  relieved  the 
plaintiff  from  the  necessity'  of  going  through  an'  idle  ceremony  in 
presenting  proofs  of  loss.  Lloyd  v.  North  British,  174  App.  Div.  371, 
161  N.  Y.  Supp.  271 ;  Callahan  v.  London  F.  I.  Co.,  98  Misc.  Rep. 
589,  163  N.  Y.  Supp.  322;  Barrett  v.  Grand  Lodge,  63  Misc.  Rep. 
429.  117  N.Y.' Supp.  125. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with- 
$30  costs  to  appellant  to  abide  the  event.    All  concur. 


ARONSON  T.  MANA.HAN  et  aL 

(Supreme  Court,  Ai^M^ate  Term,  First  Department.    Mar^b  13»  1919.) 

L  Tenancy  in  Common  ^=»55(4)— ^Kepair  of  Pbkmises^-Action — ^Evidenck. 
In  an  action  to  recover  for  "v^ork  pnd  materials  furnished  on  premised 
jointly  dwnedi  all  the  tenants  in  common 'must  be  made  parties  to  the 
action. 
2.  JupoiASNY  ^s»2870)-<-PiL^:^]:B^laiNT  or  Seve&al  I:sabix.ity. 

Despite  Code  Civ.  Proc,  §{  12(H,  1205,  as  to  several  judgment,  where,  in 
action  against  three  alleged .  joint  contractors,  no  several  liaWlity  was 
proved,  hut  only  a  Joint  liability  of  two'  of  them  with  A  third  person  not 
a  party  to  the  aodon,  tiie  cocdplatnt  was  properly  dlsmlBsed; 

Appeal  from  Muaidjpai  Court,  Borough  of  Manhattan,  jFourth  Dis- 
trict.   "  •     .  . ,   -.,    -      V.  .  '*.. .'  .;■.•' 

Action  by,  Samuel  Aronson  agjiinst  Teres^  ,F.  Manahan  and  others. 
From  a  jucjgment  for  plaintiff,  and  frpm. , an  order,  depy^ing  defendaiits* 
motion  for  new  trial,  d€fpndant&,appeal.    Ai^rmed.  .     .,       '       ' 

Argued  Fcbruajy  term.   1919/ befp^o  XrE;H¥AN,  W©EKS,  and 

FINCH,. jj.      ..   .;  ;...:.    ;,■,      :  „,  ,     ,   ■ 

Philip  W^insky;  of  Ntw  York  City  (Maiic  J.  Le  Boyer,  of  New 
York  City,  of  counsel),  'for  appelliintS;   .       .    '^    ' 
Andrew  Byrne,  of  New  York  City,  for  respondent. 

LEHMAW,  J.  The  plaihtifF  herein  brought  art-  aictiort  against  the 
defendarits  Thcittas  ;F.  Mulry,  Tfer^sa  F.  Martahan,  and  May  Murray. 
The  nature  aiid  substarf^e-  of -the  cjlus^  61  action  was  'indorsed  ripon  the 

■ —  "'""'■  1  '     '•, — ',1'^   .    <•'. ' — -r*- — ' — ■■  '  1,1    r  '    .    ■    ,    .'     »■   ^ — ^ — ♦-: v 
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summons  as  follows:  "Work,  labor,  and  aerviccsj  and  materials  fur- 
nished/'        '  .     '   ' 

At  the  trial  the  plaintiif  testified  that  he  did  certain  work  and  fur- 
nished materials  in  painting  the  premises  at  535  to  543  East  Fifteenth 
street ;  that  he  never  saw  any  of  the  defendants,  but  that  the  orders 
for  the  work  were  given  by  one  Leo  Murray.  He  also  testified  that 
all  the  work  he  did  was  done  by  him  for  the  Lionel  Realty  Corpora- 
tion; that  he  rendered  bills  to  that  corporation  for  all  the  work  for 
which  he  is  suing  here.  Murray  was  subsequently  called  as  a  witness 
for  the  plaintiflF,  and  stated  that  the  premises  were  owned  jointly  by 
Mulr}-,  Mrs.  Manahan,  and  himself,  and  that  his  wife,  the  defendant 
May  Murray,  had  no  interest  in  the  premises;,  that  he  was  an  ofScer 
of  tfie  Lionel  Realty  Corporation,  and  that  that  company  had  complete 
charge  of  the  property;  and  that  he  rendered  reports  to  Mr§.  Mana- 
han and  Mr.  Mulry  each  month,  showing  the  amounts  that  had  been 
paid  out  for  repairs.  Upon  this  testimony  the  defendants  moved  to 
dismiss  the  complaint. 

[1,  2]  The  plaintiflf  consented  that  the  complaint  should  be  dismiss- 
ed against  the  defendant  May  Murray,  but  objected  to  a  dismissal 
against  the  other  defendants,  and  from  the  judgment  dismissing  the 
action  against  all  the  defendants  the  plaintiff  now  appeals.  It.  seems 
to  me  that  the  trial  justice  correctly  dismissed  the  complaint  against 
all  the  defendants.  The  evidence  shows  that  the  work  was  done  by 
the  order  of  the  Lionel  Realty  Company  and  upon  its  credit.  It  docs 
not  appear  whether  the  Lionel  Realty  Company  had  any  authority  to 
make  repairs  to  idie  premises,  except  out  of  rents  received,  or  that  it 
was  authorized  to  bind  the  credit  of  the  defendants;  nor  does  it  ap- 
pear that  the  plaintiff  did  not  know  the  names  of  the  real  owners,  or 
that' he  did  not  prefer  to  give  sole  credit  to  jthe  realty  cooipany,  even 
if  it  was  the  agent  of  the  owners. 

Moreover,  aside  from  these  considerations,  the  defendants  could 
in  any  event  be  held  liable  only  by  reason  of  their  joint  ownership  of 
the  premises  and  of  the  implied  .authority  restipig  in  on^  j.oint.  owner 
to  make  contracts  within  the  scope  of  the  joint  adv«nture^  They  are 
tenants  in  common  of  the  property,  and  alj  of  the  owners. must  be 
made  jparties  to  an  action  against  them'  in  the  same  way  as  partners  or 
other  joint  contractors.  The  proof  shows  that  not  all  of  the  original 
parties  named  as  joint  contractors  are  liable,  and  conccdedly  the  trial 
justice  correctly  dismissed  the  complaint  aeainst  the  defendant  May 
Murray.  At  common  law  the  action  would  thereupon  undoubtedly 
have  failed;  but  by  virtue  of  sections  1204  and  1205  of  the  C6de,  a 
plaintiff  is  now  entitled  to  judgment  against  one  or  more'-6f  'tfhe  de- 
fendants,, .whftfe  a  several  judgtftexit  .a'gaiii$t  |hep>  is. :tMi^|!4>er;  See 
Stedeker  v.  Bernard,  102  N.  Y.  330,-  6  N.E..791. '  •  .  -  . 

In  the  present  caSe;  however,  the  plaintiff  has  fajkd  ,to  pipofte.any 
several  liability  against  the  defendants  Mulry  and  Manahan,  but  at 
most  has  proved  a  joint  liability  on  their  part,  together/  with  Leo 
Murray,  who  is  not  made  a  party  to  the  action.  If  ^e  had  sued  them 
originally,. without  naming  Leo  Murray,  they. could  haye  plej^ded  that 
there  was  a  defect  of  parties  defendant,^  and  a-cause-of  action  pleaded 
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against  three  alleged  jdnt  contractors  is  not  sustained  bv  proof  of  a 
joint  liability  against  two  of  the  defendants  and  a  third  party.    See 
Hand  v.  Rogers,  16  Misc.  Rep.  17,  37  N.  Y.  Supp.  657. 
Judgment  ^ould  therefore  be  aftitmed,  with  $25  costs.    AU  concur: 


DUNN  V.  NEW  YORK  TELEPHONE  CO. 
(Snpreme  Court,  Appellate  Term,  Plrst  Department     March  26,  1919.) 

L  Municipal  Cobporations   ^^=>€63(1) — Tbespass   on    PnopKBirx   Used  fob 
Street — Right  of  Lot  Owner. 

Plaintiff,  owner  of  the  premises,  had  title  to  center  of  street,  and  de- 
flendant  telephone'  company  was  liable  for  trespass  committed  within  that 
space. 

JL  Costs  ^=937 — Upon  DrnxBENT  Issubs. 

Where  alleged  entering  upon  plalntifTs  premises  and  cutting  branches 
from  trees,  and  alleging  entering,  digging  hole,  and  placing  and  leaving 
therein  a  telephone  pole,  were  committed  eight  months  apart,  the  sub- 
stantial cause  of  action  was  sot  the  same  upon  each  issue,  and  court  erred 
in  making  a  certificate  to  the  contrary,  in  accordance  with  Code  Civ.  Proc. 
I  32H4,  and  denying  costs  to  defendant  upon  first  cause  of  action,  decided 
in  its  favor,  although  verdict  was  for  plaintiff  on  the  second  cause  of 
action. 

3.  Afprat.  and  Ebbor  ^cs>871^A:[^pisal  prov  JimoifSNT—- Rbvxbw  OV  InTBRA£E' 
DiATB  Order. 

Appeal  froiD«  judgment  properly  brings  up  for  review  order  denying  de* 
fendant's  motion  to  review  certificate  of  trial  judge,  under  Code  Civ.  Proc 
i  3234,  that  substantial  cause  of  action  was  the  same  upon  each  Issue. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  District. 

Action  by  Frances  Dunn  against  the  New  York  Telephone  Com- 
pany. From  a  judigment  for  plaintiff  on  her  second  cause  of  action, 
and  from  an  order  denying  defendant's  motion  to  have  court  recon- 
sider grant  of  certificate  of  trial  judge,  made  in  accordance  with  Code 
Civ.  Proc  §  3234,  defendant  appeals.  Order  reversed,  and  judgment 
modified. 

Argued  February  term,  1919,  before  LEHMAN,  WEEKS,  and 
FINCH,  JJ. 

Charles  T.  Russell,  of  New  York  City  (Alexander  Cameron,  Arnold 
W.  Sherman,  and  Lottfs  W.  Arnold,  Jr.,  both  of  New  York  City,*  of 
counsel),  for  appellant. 

G.  Arnold  Moses,  of  New  York  City,  for  respondent.  ■ 

LEHMAN,  J.  The  first  cause  of  action  set  forth  in  the  com- 
plaint alleges  that  in  or  about  the  middle  of  March,  1915,  the  defend- 
ant wrongfully  and  without  permission  of  plaintiff,  and  with  force^ 
broke  and  entered  into  and  upon  plaintiff's  said  premises,  and  then  and 
flicre  did,  without  the  leave  of  the  plaintiff,  who  was  the  owner  thereof, 
cot  down  and  carry  off  large  branches  from  three  trees  on  said  prem- 
ises, the  property  of  plaintiff,  of  the  value  of  $150.  The  second  cau^e 
of  action  alleges  that  on  or  about  December  24,  1915,  defendant 
wrongfully  ^nd  without  leave  of  plaintiff,  and  with  force,  broke  and 
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entered  into  and  upon  plaintiff's  said  premisea,  -and  itfeen  and  tkerq 
without  the  leave  of  the  plaintiff,  who  was  in  possession  thereof,  dug 
a  hole  and  fiftnly  placed  and  left  therein  a  large  pole,  f'^r  the  purpose 
of  stringing  wires  thereon,  and  did  so  string  wire&  of  the-  defendant 
on  said  pole. 

At  the  trial  it  appeared  that  three  trees,  which  the  plaintiff  claims 
belonged  to  her,  stood  on  the  sidewalk  in  front  of  her  residence.  The 
defendant  claimed  that  the  plaintiff  had  no  title  to  the  sidewalk  space, 
and  was  not  entitled  to  recover  damages  for  any  injury  caused  to  the 
trees  on  the  sidewalk,  or  through  the  digging  of  a  hole  and  the  erec- 
tion of  a  pole  in  the  same  space.  It  also  denied,  however,  that  its  em- 
ployes had  interfered  with  the  trees  in  March,  1915,  or  any  other 
time ;  but  it  did  not  deny  that  in  December,  1915,  its  empteyes  had  dug 
a  hole  on  the  sidewalk  and  placed  therein  a  telephone  pole,  which  had 
previously  fallen.  The  trial  judge  charged  the  jury  that  it  should 
bring  in  separate  verdicts  on  the  two  causes  of  action,  and  informed 
them  in  effect  that  the  plaintiff  had  title  under  her  deeds  to  the  center 
of  the  street,  and  that  the  defendant  was  liable  to  her  for  any  trespass 
committed  within  that  space. 

In  regard  to  the  first  cause  of  action,  he  informed  the  jury  that 
there  was  a  question  of  fact  as  to  whether  the  defendant  had  actually 
cut  or  trimmed  the  trees  in  front  of  plaintiff's  premises,  while  on  the 
second  cause  of  action  the  real  question  was  one  of  damages.  The 
jury  thereupon  returned  a  verdict  in  favor  of  the  defendant  on  the 
first  cause  of  action,  and  a  verdict  for  the  plaintiff  in  the  sum  of  $100 
upon  the  second  cause  of  action,  and  judgment  was  entered  in  favor 
of  the  plaintiff  for  the  sum  of  $100,  with  $45.72  costs,  after  the  trial 
judge  had  made  a  certificate  that  the  substantial  cause  of  action  was 
the  same  upon  each  issue,  in  accordance  with  section  3234  of  the  Code 
of  Civil  Procedure.  The  defendant  now  appeals  from  this  judg^ 
ment,  and  brings  up  for  review  the  order  of  the  trial  judge  denying  the 
defendant's  motion  to  review  the  certificate  that  the  substantial  cause 
of  action  was  the  same  upon  each  issue. 

[1]  It  seems  to  me  that  the  trial  judge  correctly  decided  that  the 
plaintiff,  under  her  deed,  had  title  to  the  center  of  the  roadway  in 
front  of  her  premises,  and  that  the  defendant  was  bound  to  respond 
in  ttamages  for  any  trespass  committed  within  that  space.  While  it 
is  true  that  error  was  committed  in  the  reception  of  evidence  as  to 
the  amount  of  the  damages  caused  by  the  digging  of  the  hole,  I  do 
not  think  that  this  error  is  of  sufficient  importance  to  require  a  reversal 
of  the  judgment. 

[2,  3]  The  defendant's  contention  that  it  was  entitled  to  costs  against 
the  plaintiff  upon  the  first  cause  of  action  seems  to  me  entirely  sound. 
The  two  causes  of  action  are  for  trespass  alleged  to  have  been  coin- 
mitted  eight  months  apart,  and  in  no  sense  was  the  substantial  cause 
of  action  the  same  upon  each  issue.  See  Gearty  v.  Mayor,  137  App. 
Div.  216,  121  N.  Y.  Suih>.  1030.  The  defendant  was  therefore  entitled 
to  costs  upon  the  first  cause  of  action  in  which  it  was  the  successful  pa^- 
ty.  The  appeal  from  the  judgment  properly  brings  up  for  review  the 
intermediate  order  specified  in  the  notice  of  appeal. 
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Order  denyitlg  the  tnotion  to  review  certifickte  is  thefef enrc  reversed, 
and  motion  granted,  and  judgment  is  modified,  by  allowing  the  defend- 
ant costs  on  the  first  cause  of  action,  to  be  offset  against  the  judgment 
in  favor  of  the  plaintiff  on  the  second  cause  of  action,  and,  as  modified, 
aiBnned,  without  costs  to  either  party.    All  concur. 


SPAR4NDE50  v.  GATTI. 
(Supreme  Court,  Appellate  Term*  Flnrt  Department     March  13,  1919.) 

1.  IxsuBANCE  ^s»S13 — ^Action — Sxatutk. 

Under  Code  Cir.  Proc.  §  1919,  as  to  actions  by  or  against  associations 
of  seven  or  more  persons,  beneficiary's  action  against  an  unincorporated 
fraternal  benefit  association  of  more  than  seven  members  should  have 
been  brought  against  the  president  or  treasiurer. 

2.  IifstiRANOE  <gx=>817(l>— Action  Against  Oiticcb  of  Association — ^Pboof. 

If  beneficiary  sued  officer  of  unincorporated  fraternal  association  to 
recover  iier  husband's  death  benefit,  dn  ground  that  by  article  of  by«laws 
mortuary  fund  was  entirely  apart  from  funds  of  lodge,  therefore  in  hands 
of  officer  as  money  paid  to  use  of  and  recoverable  by  beneficiary,  it  was  a 
part  of  her  case  to  show  amount  was  bo  paid  to  officer. 

Appeal  from  Mimicipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Piacemta  Sparandeo  against  Thomas  Gatti.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  February  term,  1919,  before  LEHMAN,  WEEKS,  and 
FINCH,  JJ. 

Charles   G.  Ognibene,  of  New  York  City  (John  J.  O'Grady,  of 
New  York  City,  of  counsel),  for  appellant. 
Thomas  P.  McCormick,  of  New  York  City,  for  respondent. 

FINCH,  J.  An  attempt  was  apparently  made  to  bring  this  action 
against  an  unincorporated  association  of  more  than  seven  or  more 
members.  The  pleadings  were  oral,  but  the  bill  of  particulars  sets 
forth  that  the  deceased  husband  of  plaintiff  was  a  member  of  Court 
Mazzini,  No.  383,  of  the  Foresters  of  America,  at  the  time  of  his 
death,  and  that  he  "contributed  to  the  fund  known  as  the  mortuary 
fund  of  the  said  defendant  organization;  *  *  *  that  the  plain- 
tiff is  informed  and  verily  believes  that  at  the  time  of  death  of  her 
husband  there  were  250  members  of  the  said  mortuary  fund  of  the 
defendant  organization,  each  contributing  $1." 

[1,2]  The  action  was  therefore  not  properly  brought,  since,  in 
order  to  obtain  a  judgment  against  the  organization,  the  action  should 
have  been  brought  against  the  president  or  treasurer.  Code  C.  P.  § 
1919;  Stewart  v.  Thorbum,  171  App.  Div.  258,  157  N.  Y.  Supp.  242. 
The  plaintiff  seeks  to  sustain  the  judgment,  which  is  for  $260  and 
costs,  by  contending  that  the  action  is  brought  against  the  defendant 
individually,  the  title  of  the  office  being  merely  descriptive,  and  as 
article  52  of  the  by-laws  made  provision  for  .this  mortuary  fund  as 
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"a  fund  entirdy  apart  from  the  funds  of  the  cotirt;"  therefore  the 
fund  in  the  hands  of  the  defendant  was  money  paid  to  the  use  oi,  and 
can  be  recovered  by,  the  plaintiff.  Even  if  this  should  prove  so,  it 
would  be  a  part  of  the  plaintiff's  case  to  show  that  the  amount  which 
she  has  recovered  was  so  paid  to  the  defendant,  and  this  she  has  fail- 
ed to  do. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  $30 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


(187  App.  Dlv.  30) 

EVANS  V.  GUARANTY  TRUST  CX).  OF  NEW  TORK. 

(Supreme  0)urt  Appellate  Division,  Second  Department.    March  21»  1919.) 

INTBBPLEADEB  ^=»11 — RlGRT  TO  INTKRFZAAD — ADVERSE  CLAI3C8. 

Where  a  trust  company  agreed  to  accept  deposits  of  money  accminc 
under  a  Joint  adventure,  and  to  pay  out  the  money  to  the  parties  to  the 
'  venture  in  certain  proportions,  and  one  of  the  parties  sued  the  trust  com- 
pany to  recover  his  ^hare  of  the  money,  defendant  was  entitled  to  inter- 
plead the  other  parties  to  the  transaction,  under  Code  Civ.  Proc  |  820,  and 
Banking  Law,  {  199,  subd.  1,  and  to  be  dismissed  from  the  suit 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Joseph  D.  Evans  against  the  Guaranty  Trust  Company 
of  New  York.  From  an  order  denying  defendant's  motion  to  inter- 
plead the  Evans  Engineering  Corporation  and  others  as  parties  de- 
fendant, it  appeals.    Order  reversed,  and  motion  granted. 

The  plaintiff,  in  August,  1917,  obtained  an  ammunition  contract  from  the 
United  States  government.  In  order  to  obtain  the  money  required  to  perform 
the  contract,  he  entered  into  a  written  agreement  with  Thomas  H.  and  Thomas 
A.  Gillespie  and  the  appellant  Trust  Company,  dated  November  16,  1917,  in 
which  it  is  stated  that  a  corporation  has  been  formed  to  carry  out  the  con- 
tract, knoiwn  as  the  Evans  Engineering  Corporation,  the  stock  of  which  is 
owned,  three-quarters  by  the  Gillespies  and  one-quarter  by  the  plaintiff.  The 
Trust  Company  agrees  to  advance  ^00,000  to  the  corporation  upon  its  note, 
indorsed  by  the  Gillespies.  All  money  received  by  Evans  under  his  contract 
with  the  government  is  to  be  immediately  turned  over  by  him  to  the  Trust 
Company,  '*said  sum  so  deposited  to  be  held  in  trust,  however,  by  said  Trust 
Company,"  which  agrees  to  pay  at  once  74  per  cent  thereof  to  the  Evans 
Engineering  Corporation,  the  balance  of  26  per  cent,  to  be  held  by  the  Trust 
Company  as  security  for  the  repayment  to  it  of  the  loan.  When  the  loan  is 
paid,  the  26  per  cent,  retained  is  to  be  paid,  75  per  cent,  thereof  to  tlie  Gil* 
lespies  and  25  per  cent,  to  Evans.  "The  Trust  Company  agrees  to  accept  said 
deposits  in  trust  upon  the  terms  and  conditions  hereinabove  set  forth,  and  to 
make  payments  from  said  fund  as  hereinabove  provided."  This  agreement 
was  modified  by  a  supplemental  agreement  reciting  that  Evans  and  the  Evans 
Engineering  Corporation  had  obtained  an  advance  from  the  United  States 
government  of  $500,000  to  carry  out  the  ammunition  contract,  and  it  was 
agreed  that  the  entire  amount  turned  over  by  Evans  to  the  Trust  Company, 
under  the  agreement  of  November,  1917,  should  be  returned  to  the  Evans  En- 
gineering Corporation  until  such  time  as  the  government  advance  should  be  re- 
paid, in  which  case  the  original  arrangement  should  be  reinstated.  It  appears 
that  by  July  31,  1918,  the  government  advance,  as  well  as  the  loan  made  by 
the  Trust  Company,  had  been  fully  repaid.  The  plaintiff  brings  this  action 
against  the  Trust  Company,  alleging  that  after  July  31,  1918,  he  was  paid 
$39,409.63  on  account  of  his  25  per  cent,  interest  In  the  26  per  cent  of  the 
receipts  from  the  contract  retained  by  the  Trust  Company,  and  that  there  is  a 

^=:>For  other  caiios  see  same  topic  A  KBY- NUMBER  in  aU  Key-Numbered  Digetts  A  Ind«c« 


Digitized  by 


Google 


Sup.  Ct.)  8TAN8  ▼.  ^KJABAJdTT  XBU6T  OO.  119 

balance  ''of  said  depositi*'  due  him,  amounting  to  $33,769.02,  for  which  he 

demands  Judgment,  with  interest. 

The  Trust  Company,  admitting  that  it  has  on  deposit  this  sum,  alleges 
that  the  Gillespie  and  the  Dvans  EjUglneerlng  ConMration  make  claim  to  it,  or 
to  part  of  it,  and  the  defendant  applied  for  an  order  interpleading  these  claim- 
ants as  parties  defendant,  asking  that  it  be  allowed  to  pay  the  money  into 
court,  and  that  upon  such  payment  it  should  be  struck  out  as  a  party  defend- 
ant The  claimants  joined  with  defendant  In  the  application.  The  moving 
papers  state  at  length  the  basis  of  the  alleged  claims  to  the  fund  made  by  the 
GiUesples  and  the  corporation.  These  claimants  aver  that  the  arrangement 
between  them  and  the  plaintiff  was  a  joint  venture,  subsequently  extended  so 
as  to  include  profits  coming  from  the  Atlantic  Ix)ading  Company,  another  con- 
tract in  which  Evans  was  interested,  and  that  the  parties  agreed  that  these 
additional  profits  were  to  be  paid  to  the  Evans  En^neering  Corporation  for 
account  of  those  Interested  in  the  joint  venture^  It  appears  that  in  January, 
1919,  nine  days  after  the  commencement  of  this  present  action,  Gillespie  began 
an  action  against  Evans,  the  Evans  Engineering  Corporation,  the  Atlantic 
Loading  Company,  and  the  defendant  Trust  Company  for  an  accounting,  al- 
leging, inter  alia,  that  Evans  ''has  not  paid  to  the  defendant  Guaranty  Trust 
Company  all  of  the  moneys  paid  to  him  by  the  United, Stales  government  under 
his  said  contract  of  August  16»  1917,  but  has  retained  to  his  use  a  large  por- 
tion thereof,  and  has  refused  to  pay  the  same  to  defendant  Guaranty  Trust 
Company." 

The  defendant's  application  for  Interpleader  was  denied  at  Special  Term. 

Ar^ed  before  JENKS,  P»  J.,  and  MILLS,  RICH,  PUTNAM,  and 
KELLY,  JJ. 

J.  Rowland  Auchincloss,  of  New  York  City,  for  appellant 
Hugh  M.  Hewson,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  learned  justice  at  Special  Term  says  in  his 
opinion  that  the  Gillespie  claim  against  Evans  grows  out  of  a  trans- 
action with  which  the  defendant  Trust  Company  had  no  connection, 
and  that  any  claim  which  they  may  have  against  Evans  growing  out 
of  a  direct  transaction,  which  does  not  include  an  assignment  of  the 
fund  in  the  hands  of  the  Trust  Company,  must  be  sued  for  in  a  sep- 
arate action.  We  think  the  learned  judge  was  misled,  so  that  he  over- 
looked the  fact  that  the  Gillespie«s  assert,  whether  rightly  or  wrongly 
is  of  no  moment,  that  Evans  has  broken  the  original  agreement  under 
which  the  deposits  were  made,  by  failing  to  "deposit  with  the  Trust 
Company  all  payments  received  by  him  from  the  United  States  gov- 
ernment." In  Gillespie's  action  against  Evans  and  the  Trust  Com- 
pany, he  demands  an  accounting  with  respect  to  all  matters  embraced 
in  the  joint  venture,  including  any  sums  that  may  be  deposited  to  the 
credit  of  said  joint  venture  in  fhe  Guaranty  Trust  Company,  and  ex- 
pressly demands  that  Evans  account  for  all  moneys  received  by  him 
"under  his  said  contract  with  the  United  States  government  dated 
August  16,  1917."  Whether  interpleader  would  be  proper  on  the  sole 
ground  that  Evans  had  breached  the  joint  venture  agreement,  by  fail- 
ing to  turn  over  the  stt>ck  and  profits  of  the  Atlantic  Loading  Company 
enterprise,  it  is  not  necessary  to  determine.  There  is  a  direct  charge 
that  he  has  retained  to  his  own  use  a  large  portion  of  the  moneys 
received  by  him  from  the  government  under  the  original  contract  of 
August  16,  1917,  and,  if  this  is  true,  he  may  have  no  right  or  interest 
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in  the  24  per  centum  of  profits  retained  by  the  Trust  Company  for  the 
benefit  of  Gillespie  and  himself. 

It  would  seem,  therefore,  that  the  Trust  Company  is  not  bound  to 
take  the  risk  of  the  dispute  between  these  joint  venturers^  The  Trust 
Company  has  no  interest  in  the  matter,  other  than  to  pay  the  money 
to  the  person  lawfully  entitled  to  it.  The  case  seems  to  come  within 
the  express  provisions  of  section  820  of  the  Code  of  Civil  Procedure, 
The  defendant  oflfers  proof  that  the  Gillespies  and  the  Evans  Corpo- 
ration make  a  demand  upon  it  for  the  same  debt  sued  for  by  the  plain- 
tiff. Section  199  of  the  Banking  I^w  (Consol.  Laws,  c.  2)  provides 
(subdivision  1) : 

*'In  aU  actions  against  any  trust  company  to  recover  for  moneys  on  deposit 
therewith,  if  there  be  any  person  or  persons,  not  parties  to  the  action,  who 
claim  the  same  fund,  the  court  In  which  the  action  is  pending,  may,  on  the 
petition  of  such  trust  company,  and  upon  eight  days*  notice  to  the  plaintiff 
and  such  claimants,  and  without  proof  as  to  the  merits  of  the  claim,  make  an 
order  amending  the  proceedings  in  the  action  by  making  such  claimants  par- 
ties defendant  thereto;  and  the  court  shall  thereupon  proceed  to  determine 
the  rights  and  interests  of  the  several  parties  to  the  action  In  and  to  sucih 
funds.  The  remedy  provided  in  this  section  shall  be  in  addition  to  and  not 
exclusive  of  that  provided  In  section  820  of  the  Code  of  ClvU  Procedure." 

It  is  provided  in  subdivision  2  that  the  deposit  in  controversy  may 
be  paid  into  court,  in  which  case  the  Trust  Company  shall  be  struck 
out  as  a  party  to  the  action,  and  its  liability  for  such  deposit  shall  cease. 
We  think  the  record  presents  a  case  for  interpleader  under  the  Banking 
Law,  as  well  as  under  section  820  of  the  Code. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  for 
interpleader  granted,  with  $10  costs.    Settle  order  on  notice. 


(186  App.  Dlv.  868) 

GERMENTBN  v.  BRADLEY  CONTRAOTINQ  (30. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  21,  1919.) 

1,  Municipal  CJobporations  <©=>400 — Constbuction  of  ^bwat — Liabiutt  o» 

contractob. 

Provisions  of  contract  between  elty  and  contractor  to  build  section  of 
subwayi  that  plans,  work  being  done  without  fault,  Involved  no  danger  to 
foundations,  walls,  or  parts  of  adjacent  buildings,  and  that  contractor 
should  be  solely  responsible  for  all  physical  Injuries  to  persons  or  proper- 
ty, held  not  to  render  contractor  responsible  for  depreciation  in  usable 
value  of  premises  leased  by  plaintiff  while  subway  work  was  being  proe- 
ecuted  in  front 

2.  Municipal  Corpobations  ^=»404(6) — ^Impbovsmbnt  Contract — Blockiiiq 

Seweb  Pipe — Damage. 

Lessee  of  rooming  house  cannot  recover  against  subway  contractor, 
operating  in  front  of  premises,  on  account  6t  its  trespass  by  blocking  sew- 
age pipe,  whereby  water  backed  up  into  cellar,  causing  odors,  in  absence  of 
evidence  of  damage  to  lessee  through  roomers  having  left  on  that  acoount 
3v  Municipal  Corporations  <S=»404(6) — Improvement  Ck)NTBACT — ^Interfer- 
ence WITH  Use  of  Property — Damage. 

Lessee  of  rooming  house  could  not  recover,  against  contractor  to  build 

subway  in  front  of  her  premises,  for  damages  for  alleged  taking  of  ease- 

•     ments  of  light  and  air  by  maintenance  of  temporary  structure  in  street, 
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in  atMenoe  of  evidenee  that  loaaes  accrued  to  leasee  on  aooount  of 
roomers  leaving  <»i  that  particular  aceoant 
i.  MuNicrpAL    CosPORATTONs    ^s»404(6) — Subway   Oontbactob— Injubt    to 
Property — ^Noise — ^NfeQntoBNCE — Evxdencb. 

Lessee  of  rooming  house  cannot  reoorer,  of  subway  contractor  operating 
in  front  of  premises,  damage  through  roomero  baring  been  driven  away  by 
noise,  in  absence  of  evidence  establishing  that  noise  was  due  to  contrac- 
tor's negligence  in  manner  of  doing  work. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Mary  Germenten  against  the  Bradley  Contracting  Com- 
pany. From  a  determination  of  the  Appellate  Term,  affirming  a  judg- 
ment of  the  Municipal  Court  for  plaintiff^  defendant  appeals.  De- 
termination of  the  Appellate  Term  and  judgment  of  the  Municipal 
Court  reversed,  and  tiew  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

Frederick  L.  C.  Keating,  of  New  York  City,  for  appellant. 
Goldman,  Heide  &  Unger,  of  New  York  City  (William  F.  linger, 
of  New  York  City,  of  counsel),  for  respondent. 

SHEARN,  J.  This  action  was  brought  in  the  Municipal  Court  to 
recover  damages  for  acts  done  by  the  defendant  as  a  contractor  en- 
gaged in  building  a  section  of  the  Lexington  avenue  subway  under 
contract  with  the  city.  The  plaintiff  was  the  lessee  of  a  rooming  house 
at  the  northeast  comer  of  Lexington  avenue  and  Sixty-Second  street. 
She  leased  the  premises  while  the  subway  work  was  being  actively 
prosecuted  in  front  of  the  house.  No  damages  were  awarded  for 
physical  injury  to  the  property.  The  damages  claimed  and  awarded 
represent  depreciation  in  the  usable  value  of  the  property,  measured 
by  the  falling  off  of  rent  receipts. 

[1]  The  main  contention  of  the  plaintiff  is  that  she  is  entitled  to 
recover  by  virtue  of  the  defendant's  contract  liability  for  injuries  to 
persons  or  property  within  the  provisions  of  articles  XXXVIII  and 
XL  of  the  contract,  which  are  as  follows : 

"Contractor's  Liability  for  Injuries  to  Persons  or  Property. 

''Article  XXXVIII.  The  contractor  expressly  admits  and  covenants  to  and 
with  the  city  that  the  plans  and  specifications  and  other  provisions  of  this 
contract,  if  the  work  be  done  without  fault  or  negligence  on  the  part  of  the 
contracftor,  do  not  involve  any  danger  to  the  foundations,  walls  or  other  parts 
of  adjacent  buildings  or  structures  or  to  xiavlgatloB ;  and  the  contractor  will 
at  his  own  expense  make  good  any  damage  that  shall,  in  the  course  of  con- 
struction, be  done  to  any  such  foundations,  walls  or  other  parts  of  adjacent 
buildings  or  structures  or  to  navigation.  The  liability  of  the  contractor  under 
this  covenant  is  absolute  and  is  not  dependent  upon  any  question  of  negli- 
gence on  his  part,  or  on  the  part  of  his  agents,  servants  or  employes,  and  the 
neglect  of  the  engineer  to  direct  the  contractor  to  take  any  particular  precau- 
tions*  or  to  refrain  from  doing  any  particular  thing,  shaU  not  excuse  the  con- 
tractor in  case  of  any  such  damage.  Where  the  work  is  required  to  be  done 
by  tunneling,  the  same  admission  and  covenant  shall  also  apply  to  the  founda- 
tions, walls  and  other  parts  of  buildings  and  to  any  railroad  track  or  struc- 
ture, subway,  street,  conduit,  pipe,  sewer  or  other  structure  or  surface  over 
the  tuiuteL    •    •    • 
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"Article  XJj.  The  oontxactor  shall  be  solely  iregponsiMe  ton  all  physical  In- 
juries to  persons  or  property  occurring  on  account  of  and  daring  tlie  perform- 
ance of  the  work  hereunder,  and  shall  Indnnnlfy  and  save  harmless  the  dty 
from  liability  upon  any  and  all  claims  for  damages  on  account  of  such  in- 
juries to  persons  or  property,  and  from  all  costs  and  expenses  in  suits  which 
may  be  brought  against  the  city  for  such  Injuries  to  persons  or  property ;  It 
being  distinctly  understood,  stipulated  and  agreed  that  the  contractor  shall 
be  solely  responsible  and  liable  for  and  shall  fully  protect  and  indemnify  the 
city  against  all  claims  for  damages  to  persons  or  property  occasioned  by  or 
resulting  from  blasting  or  other  methods  or  processes  In  the  work  of  con- 
struction whether  such  damages  be  attributable  to  negligence  of  the  con- 
tractor or  his  employes  or  otherwise." 

The  contention  is  that  the  case  is  within  the  principle  of  the  deci- 
sion of  this  court  in  Schnaier  v.  Bradley  Contracting  Co.,  181  App. 
Div.  538,  169  N.  Y.  Supp.  88.  There  is  no  parallel  whatever  between 
the  two  cases.  The  plaintiff  in  the  Schnaier  Case  was  the  owner  of 
an  apartment  house,  and  sued  for  damages  caused  by  physical  injury 
to  the  foundations  of  the  apartment  house  and  for  injuries  to  the 
building.  Such  are  the  damages  for  which  the  contractor  assumed 
liability  in  this  contract.  There  is  xip  assumption  of  any  liability  for 
damage,  other  than  physical  injury  to  foundations,  walls,  and  structures. 
These  contract  provisions  also  distinguish  this  case  from  Rigney  v. 
N.  Y.  C.  &  H.  R.  R.  Co.,  217  N.  Y.  31,  111  N.  E.  226,  and  cases  simi- 
lar to  the  Rigney  Case. 

[2-4]  The  plaintiff  further  claims  that,  irrespective  of  contract  lia- 
bility, the  recovery  can  be  sustained  on  the  ground  of  negligence,  tres- 
pass, and  appropriation  of  easements.  There  was  proof  that  was 
sufficient  to  show  a  trespass,  consisting  of  the  blocking  of  a  sewerage 
pipe,  in  consequence  of  which,  in  rainy  weather,  water  backed  up 
and  into  the  cellar,  causing  disagreeable  odors  to  permeate  the  build- 
ing ;^but  no  damage  was  established  as  resulting  from  the  trespass. 
The  only  damage  claimed  was  that  some  roomers  left,  and  that  there 
were  several  imoccupied  rooms  during  the  progress  of  the  work; 
whereas,  after  the  work  was  finished,  all  of  the  rooms  were  taken. 
That  the  rooms  did  not  rent  so  well  was  in  no  manner  connected  with 
the  trespass.  It  may  well  have  been  due  to  the  general  undesirability 
of  the  immediate  neighborhood  during  the  progress  of  the  wOrk,  which 
was  necessarily  accompanied  by  noise,  dirt,  and  generally  disagreeable 
conditions.  To  attribute  the  failure  to  rent  rooms  to  the  trespass  was 
to  indulge  in  mere  speculation.  Some  proof  was  given  that  certain 
lodgers  vacated  their  rooms  because  of  dissatisfaction,  but  in  each 
case  the  assigned  cause  was  noise  incident  to  the  work.  There  was  no 
relation  between  the  alleged  trespass  and  the  noise.  The  same  consid- 
erations apply  to  the  claim  for  the  alleged  taking  of  the  easements  of 
Hght  and  air  in  consequence  of  the  maintenance  of  a  telpher  or  tem- 
porary structure  in  the  street,  which  was  for  the  purpose  of  permitting 
excavated  materials  to  be  removed  from  the  subway  excavation.  There 
remains  only  the  claim  of  damage  due  to  lodgers  leaving  on  account  of 
noise.  But  the  evidence  failed  to  establish  that  the  noise  was  due  to 
any  negligence  in  the  manner  of  doing  the  work. 

The  case  of  Bates  v.  Holbrook,  67  App.  Div.  25,  73  N.  Y.  Supp.  417, 
has  nothing  an  common  with  this  case,  and  was  decided  solely  upon  the 
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peculiar  facts  involved.  Liabrlity  was  based  on  the  fact  that  the  plain- 
tiff had  been  forced  to  put  up  with  the  entire  annoyance  of  a  power 
plant,  which  could  have  been  split  up  into  imits  and  distributed  along 
the  line  of  the  work.  There  is  no  doubt  that  the  plaintiff's  business 
suffered  as  a  result  of  the  prosecution  of  the  subway  work  in  front 
of  her  premises;  but  it  was,  so  far  as  the  proof  shows,  the  same  kind 
of  annoyance  and  inconvenience  that  people  living  along  the  line  of  a 
great  public  improvement  have  to  put  up  with  temporarily,  and  for 
which,  in  default  of  proof  of  damage  resulting  from  trespass,  or 
from  negligence,  or  from  invasion  of  easements,  there  is  no  remedy. 
Holland  House  v.  Baird,169  N.  Y.  136, 62  N.  E.  149. 

The  determination  of  the  Appellate  Term  and  the  judgment  of  the 
Municipal  Court  should  be  reversed,  airi  a  tiew  trial  ordered,  with 
costs  in  this  court  and  in  the  Appellate  Term  to  appellant  to  abide  the 
event.    Order  filed.    All  concur. 


(106  Misc.  Bep.  481) 

&OBBRTS  r.  CASE]  HOTMi  0O.»  In^ 

(Supreme  Caart,  Appellate  Term,  First  Department.    Mardi  18,  1919.) 

1.  INKKEBPSBB  ^=»3 — ^WHAT   CoNSTITUTBS — APARTMENT   HOTTSE — InN. 

Plaintiff  rented  a  suite  of  rooms^  with  a  kitchen  and  refrigerator,  In 
defendant's  building,  which  was  constructed  on  the  plan  of  an  apartment 
house^  contained  a  restaurant,  but  was  liot  known  as  a  hotel,  although  the 
place  was  designated  on  defendant'^  billheads  as  a  hotel,  did  not  ac- 
commodate transients,  and  the  weekly  charge  was  a  fixed  amount,  irre- 
q;)ective  of  the  number  of  persons  occupying  the  apartment  Held,  that 
the  establishment  was  not  an  inn,  so  that  defendant  was  not  liable  to 
plaintiff  as  an  innkeeper  for  the  loss  of  property. 

2.  Evidence  ^=s>18 — JtTDiciAL  Notice — Chabobs  by  Initcebpebs. 

The  court  will  take  Judicial  notice  of  the  matter  of  general  knowledge 
that  innkeepers  charge  according  to  persons  as  well  as  according  co  rooms. 

3.  Innkeepebs  ^=»3 — ^Keeping  of  Reoistebs — Significance — "Inn." 

A  lodging  house  does  not  become  an  ''inn'*  because  a  register  is  k^t 
[Bd.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Inn.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Lorine  Roberts  against  the  Case  Hotel  Company,  Incor- 
porated. From  a  judgment  for  plaintiff,  after  trial  by  the  court  with- 
out a  jury,  defendant  appeals.    Reversed. 

Argued  January  term,  1919,  before  GUY,  BIJUR,  and  MUL- 
LAN,  JJ. 

Lonis  Sachs,  of  New  York  City,  for  appellant. 

Milton  W.  Sametz,  of  New  York  City,  for  respondent 

MULIyAN,  J.  What  is  an  inn?  Given  an  inn,  when  is  a  person  a 
guest  of  the  innkeeper?  The  defendant  company  must  have  been  an 
innkeeper,  and  the  plaintiff  must  have  been  its  guest,  in  the  technical, 
common-law  sense,  or  the  judgment  below  cannot  stand. 

The  books  abound  in  definitions  of  "inn"  and  "innkeeper,"  and  courts 
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and  text-writers  almost  invariably  go  back  to  the  same  sources.  Calye's 
Qise,  8  Coke,  32 ;  Cross  v.  Andrews,  Cro.  Eliz.  622 ;  Thompson  v. 
Lacy,  3  B.  &  Aid.  283 ;  5  Bac.  Abr.  "Inns  and  Innkeepers." 

"An  inn/*  says  the  writer  In  Cyc.  (volume  22,  p.  1070)  te  "a  bouse  where  a 
traveler  Is  furnished,  as  a  regular  matter  of  business,  with  food  and  lodging 
v/hlle  on  his  journey;  or  a  house  of  entertainment  for  travelers;"  and  an 
innkeeper,  says  the  same  writer,  Is  **a  person  who  publicly  professes  that  he 
keeps  an  inn,  and  will  receive  therein  all  travelers  who  are  willing  to  pajr  an 
adequate  priee^  and  who  come  in  a  situation  in  which  they  are  tit  to  be  re- 
ceived." 

"An  inn,"  says  First  Judge  Daly  in  Cromwell  v.  Stephens,  2  Daly,  15,  at 
page  24,  "is  a  house  where  all  who  conduct  themsQlves  properly,  and  who  are 
able  and  ready  to  pay  for  their  entertainment,  are  received,  if  there  is  accom- 
modation for  them,  and  who,  without  any  stipulated  engagement  as  to  the 
duration  of  their  stay,  or»as  to  the  rate  of  compensation,  are,  while  there, 
supplied  at  a  reasonable  charge  with  their  meals,  their  lodging,  and  sucu 
services  and  attention  as  are  necessarily  incident  to  the  use  of  ttie  house  as 
n  temporary  home." 

Innkeepers,  like  carriers,  are  the  beneficiaries  of  special  privilege, 
and  the  considerations  of  public  policy  that  led  to  the  creation  of  the 
ancient  rule  making  them  insurers  of  their  guests  against  loss,  unless 
caused  by  the  negligence  or  fraud  of  the  guest,  or  the  act  of  God  or 
the  public  enemy,  remain  unaffected  by  the  changed  conditions  of 
modern  life.  Hulett  v.  Swilt,  33  N.  Y.  571,  88  Am.  Dec.  405;  Ingalls- 
bee  V.  Wood,  33  N.  Y.  577,  88  Am.  Dee.  409;  Mowers  v.  Fethers, 
61  N.  Y.  34,  19  Am.  Rep.  244;  Hancock  v.  Rand,  94  N.  Y.  1,  46  Am. 
Rep.  112. 

"The  liability  of  the  innkeeper,  as  an  insurer,  •  *  *  had  its  origin  in 
an  ancient  custom  of  the  realm,  which  fixed  the  correlative  rights  and  obliga- 
tions of  the  parties,  by  securing  to  the  traveler  a  special  remedy  for  his  goods, 
and  to  the  host  a  specific  lien  for  his  charges."  InguUsbee  v.  Wood,  supra,  33 
N.  Y,  576,  88  Am.  Dec.  409. 

These  unusual  rights  and  obligations  depend  upon  the  technical  re- 
lationship of  host  and  guest,  as  it  was  understood  and  stated  in  the 
early  days. 

"Where  he  [the  innkeeper]  is  not  bound  to  receive  and  entertain  the  person 
as  his  guest,  the  strict  rule  of  common-law  liability  for  the  preservation  of 
his  property  does  not  obtain.  The  obligation  to  respond  for  injury  to  prop- 
erty depends  upon  his  duty  to  receive  and  entertain  as  an  Innkeeper,  and  they 
must  stand  or  fall  together."    Mowers  v.  Fethers,  supra. 

*'An  innkeeper  is  subject  to  extraordinary  liability,  and  a  person  claiming  U> 
enforce  such  liability  must  show  a  case  clear  beyond  all  reasonable  doubt" 
Inj^'allsbee  v.  Wood,  38  Barb.  455. 

All  the  authorities  are  agreed  that,  to  be  an  innkeeper,  one  must  in 
some  fashion  make  profession  of  keeping  open  house  for  all  decent- 
appearing  travelers  who  apply  for  accommodation.  It  has  been  said 
that  an  innkeeper  is  one  who  keeps  a  house  **publicly,  openly,  and  no- 
toriously, for  the  entertainment  and  accommodation  of  travelers  and 
others,  for  a  reward/'  State  v.  Stone,  6  Vt.  295,  298.  Customarily, 
an  innkeeper  employs  some  means  of  advertising  to  the  public  the 
public  character  of  his  hostelry.  A  sign  is  commonly  evidence  of  the 
house's  character,  but  is  not  essential  to  an  invitation  to  the  public. 
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Parker  v.  Flint,  12  Mod.  Rep.  255 ;  Schoulcr,  Bailments  (3d  Ed.)  § 
276.  But  in  some  fonn,  no  matter  bow  quietly  or  unostentatiously, 
the  owner  of  the  house  must  hold  htmself  out  as  being  a  public  enter- 
tainer. In  this  state  the  status  of  innkeeper  connotes  the  requirement 
to  entertain,  if  there  be  accommodation  for  him,  any  respectable;  per- 
son who  applies  for  lodging  and  food,  regardless  of  his  race  or  color. 
An  innkeeper  may  not  pick  and  choose.  He  must  take  his  guests  as 
they  come.  It  is  difficult  to  phrase  a  satisfactory  distinction  between 
certain  types  of  modem  boarding  houses,  or  similar  establishments, 
and  inns.  Frequently  it  is  a  question  for  the  jury  to  pass  upon*  But, 
however  difficult  it  may  be  to  state  the  difference  in  words,  ^'the  aver- 
age of  mankind  readily  apfdy  the  distinction."  Schouler,  supra,  §  279. 
The  definitions  of  "inns"  and  ''innkeepers"  to  a  largt  extent  describe 
those  who  are  guests.  A  guest,  according  to  all  the  early  cases,  is  a 
"wayfarer,"  a  "traveler,"  one  who  is  "on  has  way."  Sometimes  he  has 
been  called  "a  transient  person."  Hancock  v.  Rand,  supra,  94  N.  Y. 
at  page  9  (46  Am.  Rep.  112).  In  Calye's  Case,  supra,  it  was  said  that, 
''to  entitle  the  plaintiff  to  bring  the  action,  he  ought  to  be  a  passenger ; 
♦  *  *  a  neighbor  shall  not  have  the  action."  In  Crapo  v.  Rock- 
well, 48  Misc.  Rep.  i,  94  N.  Y.  Supp.  1122,  Mr.  Justice  Cochrane  re- 
viewed the  cases  on  this  head  to  the  date  of  his  opinion  (1905),  and 
concluded : 

That  the  idea  of  the  guest  being  a  traveler  **ls  carried  out  with  remarkable 
coDstancy.  •  •  ♦  They  [the  authorities}  are  unanimous  In  conveying  the 
idea  that  the  relatlonetaip  of  innkeeper  and  guest  applies  to  travelere,  and  I 
have  discovered  none  which  gives  any  other  intimation." 

In  Hancock  v.  Rand,  supra,  94  N.  Y.  10  (46  Am.  Rep.  112),  Judge 
Miller  said: 

"The  length  of  time  that  a  man  Is  at  an  inn  makes  no  difference,  whether 
he  stays  a  week,  or  a  montih,  or  long:er ;  so,  although  he  is  not  strictly  tran- 
aieqt,  he  retains  his  <duiracter  as  a  traveler." 

The  more  general  modem  trend,  however,  seems  to  be  toward  a  re- 
laxation of  the  older  rule,  so  as  to  give  the  status  of  guest  to  towns- 
men or  neighbors.  14  Ruling  Case  Law,  495,  496,  and  cases  there  cit- 
ed; Walling  V.  Potter,  35  Conn.  183;  Orchard  v.  Bush  &  Co.,  L.  R. 
2  Q.  B.  D.  (1898)  284.  The  mere  fixing  of  the  price  does  not  change 
the  status  of  one  who  wouldotherwise  be  a  guest  into  that  of  boarder 
or  tenant.  Hancock  v.  Rand,  supra,  94  N.  Y.  8,  46  Am.  Rep.  112. 
If,  however,  the  person  accommodated  should  agree  with  the  innkeeper 
to  hire  rooms  for  a  de$nite  term  or  season,  he  is  not  a  guest.  Hancock 
V.  Rand,  supra;  Crapo  v.  Rockwell,  supra. 

f1]  The  application  of  these  rules  to  the  facts  here  present  is  not 
difficult.  The  plaintiff  lost  a  gown,  valued  at  $100,  under  circumstances 
that  render  defendant  clearly  liable,  if  it  were  conducting  an  i^n  and 
she  was  it^  guest.  The  defendant's  house  or  building,  claimed  to  have 
been  an  imi,  was  situate  at  Broadway  and  Ninty-Bighth  street,  in  the 
borough  of  Manhattan*  The  description  of  the  place  could  hardly 
have  been  more  meager  and  unilluminating.    Apparently  there  was 
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no  outward  sign* -to  indicate  any  special  character  of  occupancy;  at 
least,  none  was  mentioned.  The  house  was  known  as  the  Schuyler 
Arms.  The  only  testimony  upon  the  subject  of  its  name  was  to  the 
•effect  that  it  was  not  called  a  hotel.  In  the  defendant's  billheads,  how- 
ever, it  was  designated  as  "Hotel  Schulyer  Arms."  There  was  a  small 
entrance  hall  or  lobby,  upon  the  street  floor,  at  the  rear  end  of  which 
was  a  desk,  and  a  telephone  switchboard. .  There  was  an  elevator,  in 
charge  of  a  male  operator.  A  register  was  kept.  There  were  no  bell 
boys. 

Apparently  the  building  was  constructed  to  serve  as  an  ordinary 
apartment  house,  and  had  not  been  altered  physically  to  conform  to  the 
familiar  plan  or  scheme  of  a  hotel  lay-out.  The  rooms  occupied  by 
the  plaintiff  suggest,  both  in  number  and  arrangement,  a  flat  house 
apartment  of  a  vciy  common  tjrpe.  The  suite  consisted  of  two  bed- 
rooms, a  living  room,  a  bathroom,  and  a  kitchen.  In  the  kitchen  was 
an  ice  box  or  refrigerator.  The  occupants  of  the  house*  were  allow- 
ed to  do  their  own  cooking.  The  plaintiff,  and  her  female  companion 
or  friend,  who  lived  in  the  apartment  with  her«  did  cook  some  of  their 
food  in  their  kitchen.  The  ice  was  not  furnished  by  the  defendant; 
it  was  ordered  by  the  occupants,  as  needed.  There  was  a  restaurant  in 
the  building,  conducted  by  the  defendant ;  it  was  open  to  the  public. 
Plaintiff  and  her  living  companion,  and  the  other  occupants  of  the 
building,  took  occasional  meals  at  the  restaurant,  and  the  charges  for 
such  meals  were  added  to  the  bills,  which  were  made  out  weekly.  The 
testimony  on  behalf  of  the  defendant  was  that  no  transients  were  ac- 
commodated. The  plaintiff  not  only  offered  no  proof  to  rebut  this, 
but  endeavored  to  exclude  all  proof  upon  the  subject  of  the  general 
character  of  the  house.  While  there  was  no  evidence  directly  related 
to  the  subject,  it  is  reasonably  plain  that  the  arrangement  of  the  space 
occupied  by  the  plaintiff  and  her  friend  was  typical  of  the  general 
scheme  of  subdivisions  throughout  the  building.  The  plaintiff  and 
her  friend  kept  no  maid.  The  maid  service,  exclusive  of  kitchen  or 
cooking  service,  was  furnished  by  the  defendant. 

There  was  a  conflict  as  to  what  occurred  when  the  plaintiff  engaged 
the  rooms.  She  said  she  asked  the  price  per  day,  and  was  given  the 
figure  of  $3  a  day.  The  defendant's  employe  testified  that  the  talk  ex- 
clusively was  of  a  hiring  by  the  week,  at  $21.  Concededly,  the  bills 
were  made  out,  and  paid,  weekly  at  that  rate.  As  the  plaintiff  left 
at  the  end  of  a  week,  we  have  not  the  light  that  might  have  been 
thrown  by  the  amount  of  payment  demanded  and  made  for  any  peri- 
od short  of  a  full  week. 

I  see  no  inn  here,  nor  any  room  for  a  difference  of  opinion  upon  the 
subject  among  reasonable  men.  How  or  why  the  plaintiff  was  led  to 
go  there  is  not  disclosed.  It  is  evident  that  she  was  looking  for  a 
small  and  inexpensive  apartment,  in  a  building  containing  a  restaurant, 
and  in  which  she  could  do  what  has  come  to  be  known  as  **light  house- 
keeping;" and  that  is  precisely  what  she  got.  The  very  fact  that  the 
arrangement  did  not  contemplate  the  accommodsltion  of  herself  alone, 
but  allowed  her  to  bring  in  and  lodge  her  friend — ^whetlier  as  lodger, 
boarder^  or  sharer  of  expenses  does  not  appear — is  enough  of  itself 
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to  show  that  there  was  no  such  ajg^eement  as  is  commonly  made  be- 
tween a  guest  and  an  innkeeper. 

[2,  3]  It  is  a  matter  of  general  knowledge,  of  which  wc  may  take 
judicial  notice,  that  innkeepers  charge  according  to  persons,  as  well 
as  according  to  rooms.  The  only  feature  that  remotely  suggests  an 
inn  is  the  keeping  of  a  register ;  but,  plainly,  a  lodging  house  would 
not  become  an  inn  because  a  register  was  kept  The  use  of  the  word 
"hotel"  as  part  of  the  title  of  itself  means  nothing  in  these  days  of  so- 
called  "apartment  house  hotels."  "Our  modem  apartment  houses," 
says  Mr.  Schouler  (Bailments  [3d  Ed.]  §•  278),  "often  styled  'hotels,' 
whose  rooms,  suites,  or  flats  are  let,  furnished  or  unfurnished,  to  in- 
dividuals for .  their  private  lodgijag  and  housekeeping  cc«ivenience, 
cannot  be  reckoned  inns,  even  tbotigh  transient  people  be  occasionally 
lodged  there,  and  the  proprietor  leaves  a  janitor  or  other  person?^ 
representative  in  charge/'  And  see  the  interesting  treatise  upon  the 
subject  of  the  word  "hotel"  by  First  Judge  Daly  in  Cromwell  v. 
Stephens,'  supra.  It  would  be  .going;  against  all  reason  and  experience 
to  hold  that  the  defendant  was  conducting  an  inn.  Even  if  the  de- 
fendant's house  was  an  inn,  the  plaintiff  was  a  tenant,  and  not  a  guest. 

If  the  view  I  take  be  right,  it  is  unnecessary  to  decide  whether,  if 
the  defendant's  house  were  an.  inn,  and  the  defendant  an  innkeeper, 
as  to  the  plaintiff,  the  plaintiff  was  a  wayfarer,  or  transient  persoo, 
or  a  resident,  or  "neighbor,''  .Although  I  think  there  is  grave  reason  to 
doubt  that  she  was  a  traveler,  and  while  I  should  have  been  strongly 
inclined,  as  a  trier  of  the  facts,  to  find  that  she  had  no  animus  rever- 
tendi  to  Boston,  where  she  originally  came  from,  I  think  there  was, 
perhaps,  sufficient  basis  for  the  finding  that  she  had  not  ceased  to  be 
a  traveler  at  tht  matmal  times.  Tbe  point  is  of  no  materiality,  how- 
ever, because  of  our  opinion  that  the  defendant  was  not  an  innkeeper. 
Accordingly,  ^e  are  not  called  upon  to  decide  whether  the  rule  that 
a  resident  cannot  be  a  guest  in  the  technical  sense  still  governs  in  this 
state.    It  follows  that  the  plaintiff  did  not  make  out  a  case. 

Judgment  rever$edy  with  $30  costs,  and  complaint  dismissed,  with 
costs.    All  concur. 


OUVBE  v.  BRONSTON  BROS,  ft  CO.,  Inc.,  et  aL 

(Supreme  Court,  Appellate  Term,  first  Department.    March  26,  1919.) 

Action  ^=s»69 — Btat:— I>casBMiNATioiT  of  Othes  Action. 

There  being  no  4onbt  about  the  ftolTCQcy  of  defendants,  and  they  admit- 
ting the  amounts  claimed  by  plaintiff  are  due,  and  seeking  merely  to 
offset  them  by  their  own  claim,  which  would  be  admittedly  due  if  the 
contract  be  reformed,  plaintiff's  action  wUl  be  stayed  till  determination 
of  defradants'  pending  action  for  such  reformation,  which  will  dispose 
of  aU  the  issuer  i>ending  between  the  parties. 

Appeal  ffom  City  Court  qt  New  York,  Special  Term. 

Three  acticms  in  the  City  Co.urt  by  David  Oliver  against  Bronston 
Bros.  &  Co.,  Incorporated^  and  another.  From  an  order  denying  de- 
fendants' application  for  a  stay  of  trial  of  the  actions  till  determina- 

^=»For  other  cajies  k6t  same  tb^tc  A  KHIT-NuilBER  in  all  Key^Numbered  Digests  ft  Indexes 
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tion  of  an  action  in  the  Supreme  Coi^t. between  the  same  partieis  for 
reformation  of  a  contract  between  them,  defendants  appeal.  Revers- 
ed, and  motion  granted. 

Argued  March  term,  1919,  before  GUY,  BIJUR,  aod  PENDLE- 
TON, JJ. 

Max  D.  Steuer,  of  New  York  City,  for  appellants. 
May  &  Jacobson,  of  New  York  City  (Isaac  J.  Jacobson,  of  New 
York  City,  of  counsel),  for  respondent.  .  , 

BIJUR,  J.  Plaintiff  and  defendants  entered  into  a  contract  to  ad- 
vance certain  moneys  to  a  third  party,  from  which  operatioa  a  profit 
was  expected.  The  transaction  was  covered  by  a  written  agreement, 
according  to  the  apparent  terms  of  which,  as  drawn  and  as  the  trans- 
action has  resulted,  plaintiff  would  not  be  indebted  to  defendants  at 
the  present  time.  Defendants  claim  that  the  actual  agreement  was 
other  than  as  expressed  in  the  written  contract  (through  a  mistake  of 
the  scrivener),  and  that  there  is  a  considerable*  sum  due  from  plain- 
tiff to  themselves.  They  have  brought  an  action  in  the  Supreme  Coijrt 
for  the  appropriate  reformation  of  the  contract,  alleging  also  that  the 
original  agreement  was  extended  to  cover  further  loans  of  the  same 
character,  from  which,  they  admit,  have  resulted  certain  credits  in 
favor  of  plaintiff. 

The  actions  in  the  City  Court  sought  to  he  stayed  have  been  brought 
by  the  plaintiff  for  the  latter  credit  balances.  I>efendants'  application 
in  the  court  below  was  for  a  stay  of  these  actions  until  the  question 
of  the  reformation  of  the  contract  should  be  determined  in  the  Su- 
preme Court. 

Although  reference  was  made  on  the  argument  by  defendatit's  coun- 
sel to  the  possible  inability  of  the  plaintiff  to  respond  in  damages  to 
the  claim  of  defendants,  provided  the  contract  be  reformed,  I  find 
no  mention  of  such  financial  inability  in  the  moving  papers. 

The  argument,  however,  upon  which  defendants'  counsel  laid  par- 
ticular stress,  was  that  plaintiff's  recovery  in  the  three  actions  in  the 
City  Court,  which  are  really  uncontested,  might  well  be  regarded  as 
a  binding  adjudication  that  the  amount  therein  claimed  by  the  plaintiff 
was  due  him  under  the  agreement  between  the  parties,  and  thus  be  con- 
clusive to  the  effect  that  the  agreement  had  been  discharged,  from 
which  it  would  naturally  follow  that  it  should  not  be  reformed — ^in- 
deed, that  nothing  remained  to  be  reformed. 

Defendants  urge  that  all  four  loans  were  but  parts  of  one  trans- 
action, covered  by  a  single  contract. .  Plaintiff  claims  that  the  several 
loans  were  separate  transactions.  This  question  cannot  properly  be 
determined  on  a  motion  of  this  kind,  and  its  incorrect  determination 
in  favor  of  plaintiff's  contention  might  result  in  great  injury  to  de- 
fendants. 

Since  there  seems  to  be  no  doubt  about  the  solvency  of  defendants, 
and  since  defendants  admit  that,  so  far  aji  the  loans  involved  in  the 
City  Court  suits  are  concerned,  the  amounts  claimed  by  plaintiff  are 
due  him,  and  seek  merely  to  offset  those  amounts  by  their  own  claitti 
against  the  plaintiff,  which  again  would  be  admitte^y  du^  to,  them  if 
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the  contract  be  reformed,  it  seems  to  me  that  the  determination  of  the 
action  for  the  reformation  of  the  contract  will  dispose  of  all  the  is- 
sues pending  between  the  parties. 

Under  such  circumstances,  the  authorities  cited  by  the  respondent 
sustain  the  right  to  a  stay.  Rosenberg  v.  Slotchin,  181  App.  Div.  137, 
168  N.  Y.  Supp.  101,  and  many  others. 

Order  reversed,  with  costs  and  disbursements,  and  motion  granted, 
with  costs.    All  concur. 


HOU>BN  V.  VILLAGE  OF  IMON.    . 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    March  5,  1919.) 

L  Trial  ^=»329— Vekdict— Failube  to  Submit  Issues. 

Wbere  question  as  to  whose  servant  deceased  was  at  tbe  time  of  the 
accident  was  not  submitted,  verdict  against  defendant  village  cannot  be 
sustained,  on  tbe  theory  that  deceased  was  the  servant  of  tbe  state  or  • 
railway  company,  or  on  the  theory  that  defendant  was  liable,  although 
deceased  was  its  servant. 
2.  EviDETfcs  ^s»527 — Opihion  Evidenox — Oaube  of  Explosion. 

It  was  error  to  permit  piaintlfPs  experts  to  testify  that  the  explosion 
was  caused  by  wires  coming  in  eontact  with  dry  cell  battery. 

Appeal  from  Trial  Term,  Herkimer  County. 

Action  by  Mary  Busick  Holden,  as  administratrix,  etc.,  of  Harry 
Busick,  deceased,  against  the  Village  of  Ilion.  From  a  judgment  for 
plaintiff,  and  an  order  denying  a  new  trial,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  BOOTE,  LAMBERT,  DE 
ANGELIS,  and  HUBBS,  JJ. 

Arleigh  D.  Richardson,  of  Ilion  (Charles  D.  Thomas,  of  Herkimer, 
of  counsel),  for  appellant. 

John  T.  MorriscHi,  of  Johnstown  (Alfred  D.  Dennison,  of  Johns- 
town, of  counsel),  for  respondent. 

PER  CURIAM.  [1]  The  trial  court  did  not  submit  to  the  jury 
the  question  as  to  whose  servant  the  deceased  was  at  the  time  of  the 
accident.  Neither  was  the  question  as  to  whether  or  not  the  deceased 
was  a  volunteer,  assisting  Phillips,  submitted  to  the  jury.  The  re- 
spondent seeks  to  sustain  the  verdict  on  the  authority  of  Cannon  v. 
Fargo,  222  N.  Y.  321,  118  N.  E.  796,  on  the  theory  that  Busick  was 
the  servant  of  the  state  or  of  the  railway  company ;  also  under  the 
case  of  O'Brien  v.  Buffalo  Furnace  Co.,  183  N.  Y.  317,  76  N.  E. 
161,  on  the  theory  that  the  defendant  was  properly  held  liable,  even 
though  Busick  was  a  servant  of  the  defendant.  The  trouble  is  that 
those  questions  were  not  submitted  to  the  jury. 

[2]  It  may  be  that  the  question  was  not  properly  raised  by  the  de- 
fendant, but,  in  view  of  the  fact  that  it  was  clearly  error  to  permit 
plaintiff's  experts  to  testify  that  the  explosion  was  caused  by  the  wires 
coming  into  contact  with  the  dry  cell  battery,  we  think  that  the  judg- 
ment and  order  should  be  reversed,  and  a  new  trial  granted. 
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It  was  also  error  to  permit  the  witness  Wbodard  to  testify  to  the 
conversation  which  he  had  with  Phillips. 

Judgment  and  order  should  be  reversed,  and  new  trial  granted^  with 
costs  to  the  appellant  to  abide  the  event. 


(186  App.  DlT.  705) 

WOOLDRIDGB  v.  SHEA. 

(Supreme  Court,  Appellate  Division,  First  Department    March  7,  1919.) 

1.  Masier  and  Servant  ^=»40(3) — Breach  op  Contract — Evidence. 

In  an  action  by  an  actress  for  breach  of  contract  engaging  her  services 
for  four  weeks,  evidence  fu^ld  siitticlent  to  shov?  that  defendant,  without 
ber  consent  and  against  her  protest,  repudiated  the  contract 

2.  Master  and  Servant  ^s»41(6) — ^Mbabubb  of  Damaobs— Bbbach  of  Con- 

tract. 

For  breach  by  employer  of  a  contract  to  perform  at  employer's  theater  at 
a  salary  and  a  stated  amount  per  week  for  her  expenses,  the  employe 
cannot  recover  the  amount  of  the  expense  money,  where  she  failed  to 
show  what  her  expenses  would  have  been,  if  she  had  been  permitted  to 
perform  the  contract 

3.  Master  and  Servant  <®=>41(6)— Breach  of  Contract — ^Prospective  Prof- 

its— Uncertainty. 

In  action  for  breach  of  contract  to  perform  at  defendant's  theater, 
plaintiflf  is  not  entitled  to  recover  prospective  profits  as  damages,  which 
are  based  merely  upon  evidence  of  gross  receipts  of  former  performances 
at  the  same  theater,  but  under  a  different  employment  and  management. 

4.  Master  and  Servant  ^=>41(6) — Breach  of  Contract — ^Evidence — Suffi- 

ciency. 
In  a  suit  by  an  actress  for  breach  of  a  contract  to  perform  at  defend- 
ant's theater,  plaintiff  cannot  recover,  where  she  falls  to  show  with  any 
certainty  that  her  engagement  there  would  have  been  profitable,  or  that 
there  would  have  been  profits  in  which  she  would  be  entitled  to  share. 

5.  Damages  ^=>184 — Breach  of  Contract — Proof. 

Where  it  Is  certain  that  damages  have  accrued  from  the  breach  of 
a  contract,  their  amount  may  be  determined  upon  reasonable  conjec- 
tures and  probable  estimates;  but,  if  they  are  so  uncertain  that  they 
cannot  be  adequately  proven,  they  cannot  be  recovered. 

6.  Master  and  Servant  <@=>41(4) — Breach  of  Contract — Nominal  Daitaoes. 

Where,  in  an  action  by  an  actress  for  damages  for  breach  of  contract  to 
perform  at  defendant's  theater,  the  evidence  failed  to  show  substantial 
damages  for  the  loss  of  salary  based  on  profits,  she  Is  entitled  at  least  to 
nominal  damages. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Doris  Wooldridge  against  Patrick  F.  Shea.  From  a  judgf- 
ment  for  plaintiff,  and  an  order  denying  defendant's  motion  for  a  new 
trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Ai^ued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWNING, 
SMITH,  and  MERRELL,  J  J. 

O'Brien,  Malevinsky  &  DriscoU,  of  New  York  City  (Arthur  F.  Dris- 
coll,  of  New  York  City,  of  counsel),  for  appellant. 

Rogers  &  Rogers,  of  New  York  City  (Saul  E.  Rogers,  of  New  York 
City,  of  counsel),  for  respondent. 
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LAUGHLIN,  J.  The  action  was  brought  to  recover  damages  for 
a  breach  of  a  contract  in  writing,  executed  by  the  parties  on  the  1st 
day  of  February,  1916,  by  which  the  defendant  engaged  the  services 
of  the  plaintiff  as  leading  lady  in  his  stock  company  at  Holyoke  Thea- 
ter, Holyoke,  Mass.,  for  the  period  of  4  weeks,  commencing  on  or 
about  May  1,  1916,  with  a  provision  for  renewals  for  like  periods 
"until  the  beginning  of  the  legitimate  season,"  provided  the  average 
gross  receipts  for  each  period  of  4  weeks  should  exceed  $1,300. 

[1]  The  defendant  abandoned  the  project  of  presenting  plays  at  the 
theater  by  a  stock  company,  and  used  the  theater  for  vaudeville  per- 
formances, in  which  the  plaintiff  did  not  appear.  According  to  the 
testimony  presented  in  behalf  of  the  plaintiff,  the  defendant  in  the 
month  of  March,  1916,  without  her  consent  and  against  her  protest, 
repudiated  and  assumed  to  cancel  the  contract,  and  unequivocally  an- 
nounced to  her  that  he  would  not  so  engage  her  services,  and  offered 
her  another  contract,  which  she  definitely  refused  to  accept ;  but,  ac- 
cording to  the  testimony  presented  by  the  defendant,  the  contract, 
at  the  suggestion  of  the  plaintiff,  was  canceled  by  mutual  consent  in 
said  month  of  March.  That  issue  of  fact  the  jury  resolved  in  favor  of 
plaintiff,  and  the  evidence  is  sufficient  to  sustain  the  verdict  thereon- 

[2]  It  remained,  however,  for  the  plaintiff  to  show  her  damages, 
which,  prima  facie,  would  be  measured  by  the  amount  she  would 
have  received,  had  the  contract  been  performed,  subject  to  deductions 
for  any  amount  which  defendant  might  be  able  to  show  she  could  have 
received  in  like  employment  during  the  period  covered  by  the  con- 
tract, after  she  knew  that  the  defendant  had  definitely  repudiated  and 
abandoned  it.  The  plaintiff  resided  in  the  city  of  New  York.  She  was 
to  receive  her  transportation  to  Holyoke  and  "her  legitimate  expenses" 
there,  and,  "as  her  legitimate  salary,"  50  per  cent,  of  the  surplus  gross 
receipts  for  each  week,  after  deducting  therefrom  $1,200.  She  tes- 
tified, and  the  defendant  did  not  deny  it,  that  it  was  subsequently 
agreed  that  she  should  receive  as  her  "legitimate  expenses"  $75  a 
week,  which  was  to  include  her  living  expenses  and  her  disburse- 
ments for  a  maid,  whose  services  would  be  necessary,  and  for  cleaning 
h^r  costumes,  the  cost  of  which  would  average  from  $3  to  $30  a  week. 
I'he  contract  having  been  terminated  in  advance,  she  did  not  go  to 
Holyoke  or  employ  a  maid.  There  is  no  evidence  with  respect  to  the 
expenses  to  which  she  would  have  been  subjected  for  a  maid's  services, 
or  as  to  whether  her  living  expenses  at  New  York  would  have  been 
wholly  or  to  any  extent  saved.  The  evidence,  therefore,  affords  no 
definite,  or  reasonably  definite,  basis  with  respect  to  her  damages  for 
the  loss  of  the  $75  per  week  for  expenses ;  but  it  is  evident  that  it  was 
susceptible  of  more  definite  proof. 

[3]  Whether  she  would  have  received  anything  for  salary  depend- 
ed on  the  amount  of  the  gross  receipts  per  week,  if  the  enterprise  had 
been  carried  out.  On  that  point  the  only  evidence  received  and  sub- 
mitted to  the  consideration  of  the  jury  is  with  respect  to  the  gross 
receipts  per  week  received  at  the  same  theater  during  three  weeks  in 
August,  1914 — ^nearly  two  years  before — when  plaintiff  was  similarly 
employed  in  a  stock  company  under  another  management,  but  in  which 
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gross  receipts  the  defendant  was  interested  under  a  contract  with  the 
company  which  employed  the  plaintiff  and  presented  the  plays. 

The  evidence  with  respect  to  those  gross  receipts  consists  solely  of 
the  testimony  of  the  defendant  with  respect  to  his  recollection  thereof 
from  reports  made  to  him.  He  says  that  the  gross  receipts  for  the 
first  week  were  about  $800,  for  the  second  week  about  $1,100,  and  for 
the  third  week  $1,875.  The  defendant,  in  negotiating  the  contract  with 
plaintiff,  referred  in  a  letter  to  said  gross  receipts  of  $1,875  for  the  one 
week  of  her  former  engagement  at  said  theater,  and  expressed  the  opin- 
ion that  the  gross  receipts  of  the  contemplated  performances  should 
be  from  $1,500  to  $1,800  per  week.  The  court  did  not  leave  that  esti- 
mate to  the  jury  as  evidence ;  but  as  she  only  claimed  damages  for  the 
first  four  weeks,  and  the  verdict  was  $600,  it  is  quite  probable  that  the 
jury,  disregarding  the  instructions,  took  the  defendant's  minimum  es- 
timate, which  would  leave  a  surplus  of  $300  each  week,  to  one-half  of 
which  plaintiff  would  be  entitled. 

But,  however  that  may  be,  the  Verdict  cannot  be  supported  by  the 
evidence  with  respect  to  the  gross  receipts  of  the  former  performances 
under  a  different  employment  and  management.  The  rule  in  Wake- 
man  V.  Wheeler,  101  N.  Y.  205,  4  N.  E.  264,  54  Am,  Rep.  676,  would 
authorize  proof  of  the  gross  receipts  from  the  plays  presented  by  the 
stock  company,  if  the  defendant,  after  breaching  his  contract  with 
plaintiff,  had  proceeded  with  the  enterprise,  but  he  did  not.  The 
court,  in  that  case,  adhered  to  the  rule  that  recoverable  damages  "must 
be  not  merely  speculative,  possible,  and  imaginary,  but  they  must  be 
reasonably  certain,  and  such  only  as  actually  follow  or  may  follow 
from  the  breach  of  the  contract" 

[4]  The  principal  difficulty  with  the  evidence  in  this  case  is  that  it 
does  not  show,  or  tend  to  show,  with  any  degree  of  certainty,  that  the 
enterprise  would  have  been  profitable,  or  that  there  would  have  been 
profits  in  which  the  plaintiff  would  have  been  entitled  to  share.  Bern- 
stein V.  Meech,  130  N.  Y.  354,  29  N.  E.  255 ;  Cutting  v.  Miner,  30  App. 
Div.  457,  52  N.  Y.  Supp.  288;  Moss  v.  Tompkins,  69  Hun,  288,  23  N. 
Y.  Supp.  623,  affirmed  144  N.  Y.  659,  39  N.  E.  858;  Tpdd  v.  Keene, 
167  Mass.  157,  45  N.  E.  81 ;  K.  &  R,  Film  Co.  v.  Brady,  104  Misc. 
Rep.  667,  172  N.  Y.  Supp.  268. 

[S]  When  it  is  certain  that  damages  have  been  sustained,  and  the 
only  uncertainty  is  with  respect  to  the  amount  thereof,  such  amount 
may  be  determined  "approximately,  upon  reasonable  conjectures  and 
probable  estimates" ;  but  if  they  are  "so  uncertain,  contingent,  and  im- 
aginary as  to  be  incapable  of  adequate  proof,  *  *  *  then  they 
cannot  be  recovered,  because  they  cannot  be  proved.  Wakeman  v. 
Wheeler,  supra.  See,  also,  Witherbee  v.  Meyer,  155  N.  Y.  446,  50  N. 
E.  58,  and  Stevens  v.  Amsinck,  149  App.  Div.  220-230,  133  N.  Y.  Supp. 
815. 

[8]  It  may  be  that  the  plaintiff,  who  made  this  contract,  leaving  her 
compensation  wholly  to  be  determined  by  the  profits  of  the  venture, 
cannot  show  substantial  damages  for  loss  of  salary  depending  on  prof- 
its, and,  if  not,  she  will  only  be  entitled  to  nominal  damages  therefor ; 
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bat,  as  she  may  be  entitled  to  recover  part  of  the  allowance  of  $75 
for  her  expenses,  she  is  entitled  to  a  new  trial. 

These  views  render  it  unnecessary  to  consider  the  other  questions 
with  respect  to  whether  the  evidence  adduced  by  defendant  does  not 
sufficiently  bear  his  burden  of  showing  that  the  plaintiff  could  have  se- 
cured similar  employment,  as  was  her  duty,  by  which  her  damages 
would  have  been  minimized.  See  Howard  v.  Daly,  61  N.  Y.  362,  19 
Am.  Rep.  285;  Johnson  v.  Meeker,  96  N.  Y.  93,  48  Am.  Rep.  609; 
Fuchs  v.  Koerner,  107  N.  Y.  529.  14  N.  E.  445 ;  Hamilton  v.  McPher- 
son,  28  N.  Y.  76,  84  Am.  Dec.  330;  Griffin  v.  Broddyn  Ball  Club,  68 
App.  Div.  566,  73  N.  Y.  Supp.  864;  Ruland  v.  Waukesha  W.  Co.,  52 
App.  Div,  280,  65  N.  Y.  Supp.  87. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event.  Order 
filed.    All  concur. 


LATAYETTB  SHOP,  Inc.,  Y.  AUERBAOH. 

(Supreme  Ck>urt,  Appellate  Term,  First  Department.    March  26,  1919.) 

L  Appeal  and  Ebbob  4i=»714(4)—RBCOBD— Facts  Recited  in  Motion. 

The  record  not  disclosing  what  were  the  real  facts,  It  cannot  be  assumed 
they  were  as  Implied  in  a  partjr's  statement,  preliminary  to  motion  below, 
that  in  view  of  certain  facts  he  made  the  motion. 

2.  Landlobd  and  Tenant  ^s3»34(1) — Lease  undeb  Seait— Dibchaboe  by  Pa- 

BOI^ 

A  lease  under  seal  can  be  discdiarged,  evea  before  breadi,  by  an  executed 
parol  agreement. 

3.  Landlobd  and  Tenant  ^=»^1) — ^LiBASS  undeb  Seal — Discha&ge  bt  Pa- 

BOL. 

A  lease  under  seal  having  several  months  to  run  is  discharged  by  agree- 
ment, accompanied  by  the  payment,  that  in  consideration  of  payment  then, 
before  due,  of  the  rent  for  the  next  month,  all  rights  and  liabilities  of 
each  thereunder  shall  cease  at  the  end  of  that  month. 

4.  Appeal  and  Erbob  ^s>1165 — ^Reversal — Pabty  Misled  by  Ooubt. 

Order  awarding  landlord  possession,  on  the  ground  of  rescission  ot 
lease,  to  establish  which  it  was  necessary  to  believe  the  landlord's  testi- 
mony, should  in  the  interest  of  Justice  be  reversed,  and  new  trial  granted, 
that  the  tenant  may  have  his  day  in  court,  the  tenant,  whose  counsel 
stated  that  all  such  testimony  was  denied,  having  rested  on  the  under- 
standing that  the  case  was  to  be  decided  on  the  written  documents  alone, 
Justified  by  the  court's  remarks  that  there  was  no  question  of  fact,  only  a 
question  of  law. 

Appeal  from  MuniciparCourt,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Summary  proceeding  by  the  Irafayette  Shop,  Incorporated,  as  land- 
lord, against  Nathan  Auerbach,  as  tenant.  From  an  order  awarding 
the  landlord  possession  of  the  premises  described  in  the  petition,  the 
tenant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  February  term,  1919,  before  LEHMAN,  WEEKS,  and 
FINCH,  JJ. 

^=>Por  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DlgeBts  &  Indexes 
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Boudin  &  Liebman,  of  New  York  City  (Louis  B.  Boudin,  of  New 
York  City,  of  counsel),  for  appellant. 

Levy  &  Levy,  of  New  York  City  (A.  Crosney,  of  New  York  City, 
of  counsel),  for  respondent. 

LEHMAN,  J.  the  tenant  herein  appeals  from  a  final  order  in  a 
summary  proceeding,  awarding  the  premises  to  the  landlord  on  the 
ground  that  the  tenant  was  a  holdover.  The  precept  was  issued  on 
Tune  1st,  upon  a  petition  of  the  same  date,  wherein  the  landlord  al- 
leges that  it  entered  into  two  certain  agreements  with  the  tenant, 
whereby  the  tenant  hired  certain  premises  for  a  term  of  months  ending 
on  the  31st  day  of  July,  1918,  and  further  alleges: 

**That  thereafter,  and  on  or  about  the  25th  day  of  April,  1918,  the  said 
Lafayette  Shop,  Incorporated,  as  landlord,  and  the  said  Nathan  Auerbach.  as 
tenant,  entered  Into  an  agreement,  partly  In  writing  and  partly  oraU  wherein 
and  whereby  they  mutually  agreed,  in  consideration  of  each  other's  promise  to 
limit  and  modify  the  term  granted  by  the  aforesaid  two  agreements  of  October 
29,  1917,  and  December  13,  1917,  so  that  the  terms  granted  by  said  two  ajrree- 
ments  should  expire  May  31,  1918,  instead  of  July  31,  1918,  and  that  by 
virtue  of  said  modification  the  terms  provided  for  in  the  said  agreements  of 
October  29,  1917,  and  December  13, 1917,  expire  on  the  aist  day  of  May.  1918." 

The  tenant  denied  most  of  the  allegations  of  the  petition,  and  at 
the  trial  was  permitted  to  amend  the  answer  by  adding  as  a  separate 
defense  that  the  agreement  of  surrender  or  modification  set  out  in  the 
petition  herein  was  not  by  deed  or  conveyance,  or  in  writing,  as  re- 
quired by  the  Real  Property  Law  of  the  state  of  New  York  (Consol. 
Laws,  c.  SO),  and  other  statutes  of  the  state  of  New  York  in  such 
cases  made  and  provided — 

"nor  does  it  conform  to  the  requirements  of  the  Real  Property  Law  with  re- 
spect to  the  creation  or  surrender  of  rights  in  real  property,  or  for  the  maicing 
of  leases  in  real  property,  and  that  It  is  within  the  prohibition  of  the  statute 
commonly  known  as  the  statute  of  frauds,  and  is  therefore  null  and  void." 

The  proceeding  came  to  trial  before  a  judge  without  a  jury,  although 
apparently  the  tenant  had  demanded  a  jury,  and  then  waived  the  jury 
at  the  suggestion  of  the  trial  justice.  At  this  trial  it  appeared  that 
the  original  leases  to  the  tenant  were  under  seal,  and  that  they  not  only 
granted  to  the  tenant  a  term  expiring  on  July  1st,  but  also  gave  to  the 
tenant  an  option  to  renew  the  lease  for  a  period  beginning  August  1, 
1918,  and  ending  on  April  30,  1926,  provided  the  tenant  gave  "written 
notice  to  the  landlord  of  his  intention  to  renew  the  within  lease  at 
least  three  months  before  July  31,  1918."  It  further  appeared  that 
the  only  writings  which  evidenced  the  alleged  modification  or  limitation 
of  the  term  granted  by  the  leases  under  seal  are  two  letters  which  pass- 
ed between  the  parties  hereto  on  April  25,  1918.  The  letter  signed 
by  the  defendant  reads  as  follows : 

"New  York,  Aprtl  25,  1918w 

"Mr.  Nathan  Auerbach — Dear  Sir:  As  per  our  conversation  of  the  25th 
Inst.,  I  hereby  agree  to  release  you  from  the  lease  held  by  the  Lafayette  Shop, 
Inc.,  and  by  Harry  A.  Rubinstein  individually.  The  said  lease  will  be  terminat- 
ed the  31st  day  of  May,  1918. 

*'Kespectfully  yours,  Lafayette  Shop,  Inc." 
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The  letter  from  the  tenant  reads : 

••New  York,  April  25, 1918. 
"Mr.  Harry  A.  Kublnstein,  Lafayette  Shop,  Inc.— Dear  Sir  and  Gentlemen: 
I  herewith  beg  to  acknowledge  the  receipt  of  your  letter  of  the  25th  lust,  stat- 
ing the  release  of  which  I  acknowledge  with  thanks. 

••Kespt.  yours,  N.  Auerbach." 

Since  the  original  leases  are  agreements  under  seal,  and  were  not 
breached  on  April  25th,  it  is  well  settled  that  the  agreements  could  not 
be  modified  or  discharged  by  a  parol  executory  agreement,  and  the  let- 
ters hereinbefore  quoted  evidently  do  not  constitute  in  themselves  an 
enforceable  agreement  that  the  term  granted  by  lease  under  seal  should 
expire  on  May  31st.  The  landlord,  however,  produced  a  considerable 
number  of  witnesses,  who  testified,  in  effect,  that  during  the  month  of 
April  the  tenant  made  repeated  requests  of  the  landlord  that  he  be  re- 
leased from  his  obligations  under  the  l^ase;  that  on  April  25th  the 
parties  finally  came  to  an  agreement  that  the  tenant  should  be  relieved 
of  all  liability  to  pay  rent  after  May  31,  1918,  in  consideration  of  his 
giving  immediately  a  check  in  advance  for  the  May  rent,  so  that  nei- 
ther side  should  have  any  further  claims  against  the  other,  and  that 
after  this  oral  agreement  was  made  the  letters,  which  I  have  quoted, 
were  simultaneously  signed  and  exchanged,  in  order  to  constitute  mu- 
tual releases,  and  the  tenant  at  the  same  time  delivered  to  the  landlord 
his  check  for  the  amount  of  the  May  rent.  Thereafter,  with  the  knowl- 
edge, consent,  and  even  aid  of  the  tenant,  the  landlord  made  a  new 
lease  to  a  third  party,  and  when  the  tenant  found  out  that  the  land- 
lord had  succeeded  in  obtaining  a  new  tenant  on  advantageous  terms 
he  announced  that  he  would  not  get  out  of  the  premises  unless  the 
landlord  paid  him  a  large  additional  sum  to  get  rid  of  him. 

The  tenant  objected  to  the  introduction  of  this  evidence,  but  his 
objection  was  overruled.  At  the  close  of  the  plaintiff's  case  the  tenant 
moved  to  strike  out  the  testimony  of  all  tlie  witnesses,  with  the  ex- 
ception of  the  testimony  of  Mr.  Rubinstein,  the  landlord's  president, 
identifying  the  papers,  and  this  motion  was  denied.  The  tenant  there- 
upon stated  to  the  court  that,  in  view  of  the  fact  that  the  tenant  had 
asked  for  a  jury  trial,  which  the  judge  had  ordered,  and  the  parties 
commenced  the  trial  of  the  proceeding^  before  a  jury,  but  thereafter 
the  tenant  waived  the  jtirv  at  the  trial  judge's  suggestibn,  and  since 
the  trial  judge  had  made  the  statement  that  morning:,  before  he  heard 
all  the  testimony  that  this  was  a  "hold-up  game,'*  which  he  would  not 
permit,  the  tenant  moved : 

•*Thnt  this  (^asp  he  sent  to  a  jury.  If  your  honor  thinks  that  there  are  any 
questions  of  fact." 

[1]  The  record  does  not  disclose  whether  as  a  matter  of  fact  the 
case  had  originally  been  commenced  before  a  jury,  or  whether  the 
trial  judge  had  made  any  statement,  before  the  tenant  had  had  an 
opportunity  to  meet  the  landlord's  testimony,  that  he  considered  that 
the  tenant's  defense  was  a  hold-up  game,  and  we  have  no  right  to  as- 
sume that  he  made  any  such  statement  at  least  in  the  form  implied  in 
the  motion.  Thereafter,  however,  the  following  colloquy  occurred 
between  court  and  tenant's  counsel : 
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**The  Court:  No;   there  is  no  question  of  fact,  only  a  question.    •    •    • 

"Mr.  Boudin :  If  it  is  a  question  of  law,  if  you  are  going  to  decide  on  the 
papers  themselres,  that  is  one  thing. 

"The  Court:  It  is  only  a  question  of  law,  no  question  of  fact. 

••Mr.  Boudin :  What  I  say  is  not  in  any  criticism  of  your  honor.  We  are 
all  human,  and  get  certain  notions. 

"The  Court:  There  is  only  a  question  of  law  in  the  case.  The  rule  of  law 
that  a  sealed  instrument  cannot  be  varied  by  parol  is  well  established,  but 
there  is  an  additional  element  of  the  plaintiff's  case,  so  far  that  there  was 
an  execution  of  this  parol  agreement.  In  addition  to  that  I  think  that  the 
tenant  is  estopped  from  raising  that  rule  of  law  because  it  ai^>ears  from  the 
landlord's  evidence — I  am  talking  now  of  the  landlord's  case — ^that  a  con- 
tract was  made  with  another  tenant  to  rent  these  premises.  It  seans  to  me 
that— 

"Mr.  Boudin :  You  do  not  see  the  point ;  I  wish  your  honor  would  listen  to 
me  before  I  am  through.  I  know  what  your  honor  is  saying  now,  but  your 
honor  has  missed  my  point.  We  deny  all  these  stories  and  all  that  sort  of 
thing,  my  client  is  here — 

"The  Court :  You  cannot  deny  black  and  white. 

**Mr.  Boudin:   If  you  will  permit  me — 

"The  Court:  You  say  you  deny  all  these  stories.  Mr.  Boudin,  you  cannot 
deny  what  is  here  written  in  black  and  white. 

"Mr.  Boudin:  No,  there  is  no  question  about  it ;  but  your  honor  has  referred 
to  things  de  hors.  If  your  honor  would  decide  the  case  on  the  pax^rs  between 
the  parties,  I  have  no  objection  to  leaving  it  to  your  honor. 

"The  Court:  Yes,  I  will  do  that— 

"Mr.  Boudin :  But  if  your  honor  thinks  you  have  a  right  to  take  Into  con- 
sideration things  outside  of  that  which  might  raise  questions  of  fact,  I  think 
it  is  only  fair,  in  view  of  the  fact  that  your  honor  has  formed  an  opinion,  ex- 
pressed an  opinion  early  in  the  case  before  ypu  heard  the  evidence,  we  should 
have  a  trial  by  jury.    I  therefore  move — 

''The  Court:  Motion  denied  for  a  trial  by  Jury.  It  is  only  a  question  of 
law  in  the  case. 

"Mr.  Boudin:  If  you  think  it  is  only  a  question  of  law  in  the  case,  then  they 
rest  on  that  question  of  law." 

The  trial  judge  thereupon  immediately  issued  a  warrant  in  favor  of 
the  landlord,  and  subsequently  filed  an  opinion  which  states  in  part 
that— 

''After  a  consideration  of  the  facts  in  this  proceeding,  I  have  reached  the 
conclusion  that  a  final  order  should  be  signed  in  favor  of  the  landlord  award- 
ing to  it  possession  of  the  premises  in  question.  Although  it  is  fairly  well 
settled  that  an  agreement  under  seal,  before  breached,  cannot  he  modified  or 
discharged  by  a  parol  executory  agreement,  nevertheless  in  the  case  at  bar  it 
clearly  appears  that  there,  was  an  executed  rescission  and  that  there  was  sufii- 
cient  consideration  supporting  the  parol  agreement.  In  addition  to  these  ele- 
ments, there  Is  the  further  one  of  estoppel  because,  acting  on  the  agreement  of 
the  tenant,  which  was  in  effect  a  surrender  and  acceptance  of  the  lease,  since 
it  resulted  in  the  shortening  of  the  term  to  May  31st,  the  landlord  entered  into 
a  contract  to  sublet  to  a  third  person." 

[2-4]  I  have  little  doubt  but  that,  upon  the  testimony  actually  pro- 
duced on  the  trial,  the  conclusions  of  the  learned  trial  justice  are  cor- 
rect. The  archaic  rule  that  an  instrument  under  seal  cannot  be  modi- 
fied or  discharged  by  a  parol  executory  agreement  is  still  in  many  cases 
followed  by  modern  courts,  but  has  in  some  respects  been  limited  or 
modified,  in  order  to  avoid  the  injustice  which  necessarily  follows 
from  a  strict  adherence  to  ancient  forms,  which  have  lost  their  former 
significance,  and  it  is  now  well  established  that  a  lease  or  other  agree- 
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ment  under  seal  can  he  discharged  even  before  breach  by  an  exe- 
cuted parol  agreement.  If  the  landlord's  evidence  in  the  present 
case  is  true,  and  it  is  not  denied,  then  I  think  it  establishes  as  a  mat* 
ter  of  law  that  the  parties  by  the  exchange  of  the  letters  and  the  de- 
livery of  a  check  for  May  rent,  discharged  all  obligations  under  the 
lease  as  it  then  existed,  and  in  effect  the  estate  then  existing  was 
surrendered  and  accepted,  and  a  new  tenancy  was  created  on  the 
same  terms  for  the  month  of  May.  It  is  quite  evident,  however,  that 
this  conclusion  follows  from  the  parol  testimony  given  at  the  trial, 
and  not  merely  from  the  written  instruments,  and  the  tenant  was  en- 
titled to  have  his  day  in  court  in  order  to  deny  this  testimony,  re- 
gardless of  whether,  in  view  of  the  overwhelming  mass  of  testimony 
against  him«  any  trial  judge  would  be  disposed  to  give  credence  to  his 
denial. 

At  the  time  when  the  trial  judge  stated  that  the  case  involved 
only  a  question  of  law  the  tenant  had  not  rested,  and  his  counsel 
stated  explicitly  to^he  court:  "We  deny  all  of  these  stories  and  all 
that  sort  of  thing.  My  client  is  here — "  And  he  admitted  merely 
that  he  had  signed  the  letter  of  April  25th.  Until  the  tenant  had  for- 
mally rested,  the  court  was  not  in  a  position  to  hold  that  the  case 
involved  only  a  question  of  law,  unless  he  was  ready  to  hold  that  these 
letters  in  themselves  constituted  a  valid  modification  or  surrender  of 
the  lease,  or  that,  if  they  were  insufficient  for  this  purpose,  the  de- 
fendant was  entitled  to  judgment.  I  have  not  overkKDked  the  fact  that 
previously  the  trial  judge  had  denied  the  tenant's  motion  to  strike  out 
the  oral  testimony,  and  had  referred  in  his  remarks  to  that  testimony 
as  an  element  to  be  considered  by  him ;  but  I  cannot  escape  the  con- 
clusion that,  after  the  tenant's  pratest,  he  gave  the  tenant  reason  to  be- 
lieve that  in  his  opinion  the  case  must  be  decided  upon  the  written 
documents  alone,  and  that,  even  if  the  tenant  denied  these  stories,  no 
question  of  fact  would  arise  upon  any  material  issue.  Even  though 
the  trial  judge  never  intended  to  convey  such  an  impression  to  the  ten- 
ant's counsel,  if  the  record  shows  that  the  tenant  rested  upon  tMs  under- 
standing, and  that 'he  was  justified  in  doing  so  by  reason  of  the  court's 
remarks,  then  in  my  opinion,  in  the  interests  of  justice,  the  final  or- 
der should  be  reversed,  and  a  new  trial  granted,  in  order  that  the 
tenant  may  have  his  day  in  court. 

Order  should  therefore  be  reversed,  and  new  trial  ordered,  with 
$30  costs  to  appellant  to  abide  the  event.    All  concur. 
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(lOe  Misc.  Rep.  631) 

BERNARD  et  aL  y.  BALDWIN  et  aL 

(Supreme  Court,  Special  Term,  Otsego  County.    March  22,  1919.) 

1.  Lis  Pendens  ^s>22(5) — ^Action  by  Tenant  in  Common— Oonvetancb  bt 

Pbedecessob  op  Cotenant — Failube  to  Recobd  Deed. 

Where  grantee  of  one  parcel  of  land  from  tenant  in  common  of  two 
parcels  did  not  record  deed  udtll  after  service  of  summons  and  com- 
plaint, and  filing  and  Indexing  of  lis  pendens,  in  action  for  partition  of 
two  parcels  by  one  of  tenants  in  common,  plaintiff  ti-nant  in  oommon  had 
right  to  assume  that,  when  she  commenced  her  action,  devisee  of  deceased 
cotenant,  who  had  conveyed  one  parcel  away,  and  herself,  were  cotennuts 
of  both  parcels:  grantee  of  one  parcel  being  chargeable  with  result  of  ac- 
tion, and  realty  conveyed  to  him  subject  to  its  partition. 

2.  Lis  I^kndens  ^=3*22(5) — Effect — Unbecobded  Deed — ^Possession  op  Gbanteb 

OP  Cotenant. 

Possession,  of  one  of  two  parcels  of  land  owned  in  common,  by  grantee 
of  one  of  tenants  in  common,  was  not  constructive  notice  to  other  co- 
tenant,  where  nothing  about  grantee's  occupancy  was  equivocal  or  incon- 
sistent with  title  of  apparent  owners  of  record;  conveyance  to  him  not 
being  recorded  until  other  tenant  in  common  sued  for  partition  of  both 
parcels  and  filed  lis  pendens. 

S»  Lis  Pendens  ^=»22(5) — Effect— Unbecobded  Deed— Absence  or  Sebvice 
ON  HoLDEB  OP  Unbecobded  Deed— Statute. 

Fact  that,  in  action  by  one  of  two  tenants  In  common  for  partition  of 
both  pnrceU  of  land  owned  in  common,  grantee  of  other  cotenant  was 
not  sensed  until  after  recordation  of  his  deed,  did  not  affect  or  change 
rights  of  cotenant  suing  for  partition,  either  in  her  own  action  or  in  that 
of  grantee  from  her  cotenant,  since  service  of  summons  and  complaint  in 
coteiiant's  action,  on  successor  of  other  cotenant,  made  such  other  coten- 
ant's  grantee,  as  holder  of  unrecorded  conveyance,  a  party  to  the  action, 
tjnder  Code  Civ.  Proc.  f  1671. 

4.  Lib  Pendens  ^=»22(5) — Effect — Unbecobded  Deed. 

Parties  to  action  for  partition,  cotennuts,  and  nil  In  privity  with  them, 
are  bound  by  filing  of  notice  of  pendency  of  action,  including?  grantee  of 
cotenant,  whose  deed  was  made  and  delivered  to  him  In  cotenant's  life- 
time, while  action  for  partition  was  begun  against  cotenant's  devisee  and 
personal  representative. 

Action  for  partition  by  Herbert  Bernard  and  atfother  against  Ida 
L.  Baldwin  and  another,  wherein  answer  was  interposed  as  a  complete 
defense  on  the  ground  of  pendency  of  a  prior  action.  Complaint  or- 
dered dismissed. 

J.  P.  Friery,  of  Schenevus,  for  plaintiffs. 

Edwin  R.  Campbell,  of  Schenevus,  for  defendants. 

A.  h,  KELLOGG,  J.  This  is  an  action  for  partition.  An  answer 
has  been  served  by  the  defendant  Ida  L.  Baldwin,  which  is  interposed 
as  a  complete  defense,  upon  the  ground  that  a  prior  action  is  pending, 
involving  the  same  real  estate  which  is  described  in  the  complaint. 

The  former  action  was  brought  by  Ida  L.  Baldwin  against  Amelia 
Graney  et  al.  for  the  partition  of  two  bcparate  and  distinct  parcels  of 
real  property,  all  of  which  was  owned  by  John  Graney  and  Ida  L. 
Baldwin,  as  tenants  in  common,  prior  to  September  14,  1918.    On  tho 
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date  last  mentioned,  John  Graney  and  his  wife  executed  and  delivered 
to  this  plaintiff,  Bernard,  a  warranty  deed  of  all  of  their  right,  title, 
and  interest  in  one  of  the  parcels  in  question,  and  of  which  partition 
is  sought  in  this  action.  This  plaintiff,  Bernard,  had  been  in  posses- 
sion of  the  parcel  so  conveyed  to  him  for  a  number  of  years,  as  ten- 
ant of  the  owners  of  the  fee,  to  wit,  John  Graney  :and  Melvin  E. 
Baldwin.  After  the  death  of  Melvin  E.  Baldwin,  and  the  probate  of 
his  will,  Bernard  was  the  tenant  of  John  Graney  and  this  defendant, 
Ida  If.  Baldwin.  It  is  undisputed  that  the  defendant  Ida  L.  Baldwin 
had  no  notice  or  knowledge  of  plaintiff's  claim  of  ownership  until  she 
was  served  with  the  summons  in  this  action. 

John  Graney  died  on  October  18,  1918,  and,  upon  the  probate  of  his 
last  will  and  testament,  Amelia  Graney  became  the  owner  of  his  inter- 
est in  the  parcel  numbered  2  in  the  former  action,  wherein  this  de- 
fendant, Ida  L.  Baldwin,  is  plaintiff.  Amelia  Graney  was  never  the 
owner  of  the  parcel  described  in  the  complaint  in  this  action,  for  the 
reason  above  mentioned,  that  her  husband,  prior  to  his  death,  as  one 
of  the  owners  of  the  fee,  had  duly  conveyed  his  interest  in  the  same  to 
this  plaintiff,  Bernard. 

The  former  action  was  commenced  by  the  service  of  the  summons 
and  complaint  on  Amelia  Graney,  December  21,  1918,  and  the  same,  to- 
gether with  the  lis  pendens,  were  filed  in  Otsego  county  clerk's  office 
on  the  same  date. 

The  complaint  in  the  former  action  alleges  that  the  plaintiff  Ida  1,- 
Baldwin  and  the  defendant  Amelia  Graney  are  the  owners  as  tenants 
in  common  of  both  parcels,  and  demands  judgment,  directing  their 
sale.  Herbert  Bernard,  the  plaintiff  herein,  was  made  a  party  de- 
fendant as  one  of  the  tenants  in  possession. 

The  deed  from  Graney  and  his  wife,  Amelia  Graney,  to  Bernard, 
was  not  recorded  until  after  the  commencement  of  the  first  action,  and 
the  recording  of  the  lis  pendens  therein. 

The  defendant  Ida  L.  Baldwin  contends  that,  having  duly  filed  her 
lis  pendens  in  the  action  in  which  she  is  plaintiff,  before  the  recording 
of  the  deed  from  Graney  to  Bernard,  the  complaint  in  this  action  must 
be  dismissed,  and  that  the  two  parcels  of  real  estate  in  question  must 
be  sold  und^  a  judgment  in  the  prior  action. 

It  is  the  claim  of  the  plaintiff,  Bernard,  here,  that  in  order  to  sus- 
tain the  contentions  of  the  defendant  Baldwin,  it  must  be  held  that  an 
action  of  partition  can  be  maintained  by  a  plaintiff  who  is  a  tenant  in 
common  of  one  parcel  with  one  tenant,  and  a  tenant  in  common  of  an- 
other and  distinct  parcel  with  another  tenant,  with  no  common  inter- 
est in  such  separate  parcels  between  such  tenants. 

[1]  That  would  have  been  the  situation  had  the  plaintiff  Bernard 
promptly  recorded  his  deed,  after  its  execution  and  delivery  to  him 
by  Graney.  But,  not  having  recorded  his  deed  until  after  the  service 
of  the  summons  and  complaint,  and  filing  of  the  lis  pendens  in  the  first 
action,  the  plaintiff  therein,  Ida  L.  Baldwin,  had  a  right  to  assume  that, 
at  the  time  she  commenced  her  action,  Amelia  Graney  and  herself  were 
tenants  in  common  of  all  real  estate  which  she  had  described  in  her 
complaint. 
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The  service  of  the  summons  and  complaint  on  Amelia  Graney  aiid 
filing  of  the  lis  pendens  prior  to  the  recording  of  the  deed  from  Graney 
to  Bernard,  charged  this  plaintiff,  Bernard,  with  the  result  of  that  ac- 
tion, and  the  real  estate  therein  described  is  subject  to  its  burden. 
Section  1671  of  the  Code  of  Civil  Procedure  provides  as  follows: 
"Where  a  notice  of  the  pendency  of  an  action  may  be  filed,  as  preBcrlbed  in 
the  last  section,  the  pendency  of  the  action  Is  constructive  notice,  from  the 
time  of  so  filing  the  notice  only,  to  a  piir chaser  or  Incumbrancer  of  the  property 
affected  thereby,  from  or  against  a  defendant,  with  respect  to  whom  the  notice 
is  directed  to  be  indexed,  as  prescribed  in  the  next  section.  A  person,  whose 
jconveyance  or  Incombrance  is  subsequently  executed,  or  subsequently  recorded, 
is  bound  by  all  proceedings  taken  in  the  action,  after  the  fiUj^g  of  ttie  notice, 
to  the  same  extent  ad  If  he  was  a  party  to  the  action." 

The  above  was  formerly  section  132  of  the  Code  of  Procedure,  and 
was  amended  in  1858,  by  the  additioti  of  the  words  "or  subsequently 
recorded."  Cases  decided  on  the  point  in  question,  therefore,  prior  to 
1858,  have  no  application  here. 

The  effect  of  this  section  is  to  make  the  property  involved  in  the 
litigation,  subject  to  the  burden  of  the  prior  action  as  against  holders 
of  unrecorded  deeds  and  instruments  executed  after  the  filing  of  no- 
tice of  pendency  therein,  and  indexed  against  all  persons  having  an 
interest  in  the  property.  The  holder  of  an  unrecorded  deed  is  placed 
in  the  same  position  as  a  grantee  after  the  filing  and  indexing  of  the 
notice. 

.  In  Kursheedt  v.  U.  D.  S.  Institution,  118  N.  Y.  359,  on  page  363, 
23  N.  E.  473,  on  page  474  (7  L.  R.  A.  229),  Bradley,  J.,  in  writing  for 
the  court  in  that  case  says : 

♦Trior  to  the  Code,  the  failure  to  record  a  cohveyance,  made  subsequently  to 
ii  mortgage  and  prior  to  the  commencement  of  an  action  for  itsforeclotsnire  or 
tiling  Us  pendens,  did  not  obviate  the  necessity  of  making  such  suheequent 
grantee  a  party  defendant  to  bar  his  right  of  redemption.  Those  not  made 
parties,  and  thus  affected  by  the  Judgment  were  purchasers  and  incumbrancers, 
who  became  such  pendente  lite."  "The  provisions  of  the  Code  so  modified  the 
rule  as  to  make  the  action  and  its  result  effectual  as  against  subsequent  pur- 
chasers and  incumbrancers,  whose  conveyances  are  not  recorded  at  the  time  of 
fi'ing  the  notice  of  pendency  of  the  action.  This  may  not  be  the  rule  when  a 
plaintiff  in  such  action  has  actual  notice  of  the  unrecorded  incumbrance  at  the 
time  of  its  commencement.  Lamonte  v.  Cheshire,  66  N.  T.  80.  There  is  no 
occasion  here  to  consider  that  question.  It  was  contemplated  by  the  pro- 
vi.si()ns  referred  to  of  the  Code  that  those  whose  conveyances  or  incnml»*ances 
appoar  by  the  record  should  be  made  parties  in  order  to-  charge  with  the  re- 
snlt  of  the  action  those  holding  under  them  not  made  parties,  whose  Interests 
do  not  so  appear  of  record  at  the  time  of  filing  such  notice;  that  Is  to  say, 
tlmt  tlic  latter  should  be  barred  by  charging  the  former  as  defendants  in 
the  action." 

In  St.  Regis  Paper  Co.  v.  Santa  Clara  Co.,  62  App.  Div.  538,  at  page 
541,  71  N.  Y.  Supp.  82,  at  page  84,  John  M.  Kellogg,  J.,  says : 

**Tlie  effect  of  filing  a  lis  pendens  is  to  make  subsequent  gi-antees  and  Incum- 
brancers parties  to  the  action  ♦  •  •  so  far  as  the  rights  acquired  by  them 
in  the  property  are  concerned,  and  In  this  sense  It  has  all  of  the  force  of  an 
attachment  upon  property,  with  no  liabilities  attending  that  remedial  assist- 
ance. But  this  consideration  is  a  matter  for  the  Legislature  exclusively.  The 
TiOglslature  has  the  undoubted  power  to  arbitrarily  impound  the  subject-matter 
of  the  litigation  until  the  litigation  ends,  as  it  does  by  the  provisions  of  sec- 
tion 1670." 
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A  grantee  whose  deed  was  given,  but  not  recorded,  before  an  action 
to  foreclose  was  commenced,  and  mortgagees  had  no  express  or  con- 
structive notice,  is  precluded  by  the  judgment  of  foredpsure  though 
not  a  party.    Powell  v.  Jenkins,  14  Misc.  Rep.  83,  35  N.  Y.  Supp.  265. 

The  decisions  in  I^amonte  v.  Cheshire,  65  N.  Y.  31,  and  Bell  v.  Git- 
tere,  14  N.  Y.  St.  Rep.  61,  are  not  contradictory  of  this  rule,  and  are 
not  in  point  with  this  case.  In  both  of  these  actions,  the  party  in 
whose  behalf  the  lis  pendens  was  filed,  had  actual  notice  of  the  unre- 
corded instruments. 

The  court,  however,  in  Bell  v.  Gittere,  supra,  which  was  an  action 
of  partition,  expressly  approved  the  rule  that  where  an  action  is 
brought  to  recover  judgment  affecting  the  title  to  or  the  possession, 
use  or  enjoyment  of  real  property,  where  there  was  na  actual  notice, 
the  pendency  of  the  action  is  constructive  notice  of  the  purchase  from 
a  defendant  from  the  time  of  the  filing  of  the  lis  pendens,  and  a  per- 
son whose  conveyance  of  the  property  is  subsequently  recorded  is 
bound  by  all  proceedings  taken  in  the  action  after  filing  a  notice  to  the 
same  extent,  as  if  he  were  a  party  to  the  action. 

[2]  The  possession  of  Bernard,  under  the  circumstances,  as  disclos- 
ed by  the  record  here,  was  not  constructive  notice  to  this  defendant 
Baldwin,  as  there  was  nothing  with  respect  to  his  occupancy  which  was 
equivocal  or  inconsistent  with  the  title  of  the  apparent  owners  of  rec- 
ord.   Powell  V.  Jenkins,  supra. 

[3]  The  fact  that  in  the  Baldwin  action  the  defendant  Bernard  was 
not  served  until  after  the  placing  of  his  deed  on  the  record  does  not 
affect  or  change  the  rights  of  this  defendant  in  either  action.  Under 
the  Code  (section  1671)  the  service  of  the  summons  and  complaint  in 
the  prior  action,  on  Amelia  Graney,  made  Bernard  as  the  holder  of 
the  unrecorded  conveyance,  a  party  to  that  action,  just  as  much  as 
though  he  had  been  the  holder  of  the  record  title,  and  had  been  made 
a  party  as  such  and  served  with  process,  and  is  bound  by  all  of  the 
proceedings  had  therein  whether  served  at  all  or  not.  Fuller  v.  Scrib- 
ner,  76  N.  Y.  190. 

[4]  The  parties  and  all  in  privity  with  them  are  bound  by  the  fil- 
ing of  the  notice  of  pendency  in  the  first  action.  The  fact  that  the  deed 
to  Bernard  was  made  and  delivered  to  him  by  Graney  in  his  lifetime, 
and  the  prior  action  begun  against  Graney 's  devisee  and  personal  rep- 
resentative, does  not  change  the  situation.  Craig  v.  Ward,  36  Barb, 
378;  Id.,  *42  N.  Y.  387. 

The  plea  of  former  action  pending  and  undetermined,  together 'with 
the  other  allegations  of  the  answer,  constitute  a  complete  bar  and  de- 
fense to  this  action. 

It  follows  that  the  complaint  herein  should  be  dismissed,  with  costs. 

Order  in  accordance  therewith. 
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(187  App.  DlT.  40 

ASHBY  V.  PANOHEB. 

(Supreme  Conrt,  Appellate  Division,  Fourth  Department    Hardi  22,  1919.) 

1.  Judgment  ^=»255 — Reuef — Pboof — Plbadino. 

In  equitable  action,  the  relief  may  be  adapted  to  the  proof,  irrespective 
of  the  allegations  of  fraud. 

2.  Appeal  and  Brbob  ^=»1175(5) — ^DisPosmoN — Dismissal  of  Complaint. 

In  equitable  action  for  specific  performance  of  an  executory  oral  con- 
tract, involving  dispute  as  to  terms  thereof,  where  lower  court  absolved 
defendant  of  charge  of  fraud,  but  found  for  plaintiff  on  ground  of  mis- 
take by  defendant  as  to  terms  of  agreement,  and  where  evidence,  including 
all  proof  procurable  on  such  issue,  fails  to  show  mistake,  or  that  plain- 
tiff is  entitled  to  relief,  the  Appellate  Division,  under  Code  01  v.  Proc.  f 
1317,  will  reverse  findingB  and  dismiss  complaint 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Charles  M.  L.  Ashby  against  Albert  T.  Fancher.  From 
judgment  for  plaintiff  upon  decision  by  the  court,  following  trial  with- 
out a  jury,  defendant  appeals.     Reversed,  and  complaint  dismissed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE 
ANGELIS,  and  HUBBS,  JJ. 

Carey  D.  Davie,  of  Albany,  for  appellant. 

George  C.  Riley,  of  Buffalo  (Henry  W.  Ktllecn,  of  Buffalo,  on  the 
brief),  for  respondent. 

LAMBERT,  J.  This  action  is  equitable  in  form.  It  seeks  specific 
performance  of  an  executory  oral  contract  entered  into  by  the  par- 
ties in  October,  1910,  together  with  the  incidental  accounting  of  the 
dividends  and  profits.  The  complaint  charges  fraud  as  a  basis  for  the 
relief  sought.    The  facts  are  briefly  as  follows : 

In  and  prior  to  1907,  the  plaintiff  acquired  from  the  Seneca  Nation 
of  Indians,  and  from  individual  Indians,  grants  of  certain  mineral 
rights  on  about  6,000  acres  of  land  upon  the  Cattaraugus  Indian  reser- 
vation. Prior  to  the  making  of  the  oral  agreement  mentioned,  the 
grant,  hereinafter  referred  to  as  the  lease,  had  been  formally  approv- 
ed by  the  Congress  of  the  United  States.  It  expressly  excluded  coal 
and  oil  products,  and  it  is  at  least  questionable  whether  it  granted  any 
gas  rights.  It  is  established  by  undisputed  evidence  that  in  the  sum- 
mer of  1910  the  defendant  and  the  witnesses  Bollard  and  Gardner 
conceived  the  idea  of  securing  a  lease  of  the  entire  Indian  reserva- 
tion for  the  purpose  of  testing  the  same  for  oil  or  gas.  The  necessary 
consent  of  the  Indian  government  of  the  reservation  was  Secured 
and  a  formal  lease  executed.  It  covered  about  25,000  acres.  For  con- 
venience, the  lease  was  made  to  the  witness  Bollard,  to  be  held  by 
him  for  the  benefit  of  the  parties  interested.  It  was  provided  by  the 
terms  of  the  lease  thus  made  that  drilling  should  be  ccxnmenced  within 
a  limited  period. 

For  the  purpose  of  fulfilling  the  terms  of  the  lease,  it  was  definitely 
agreed  between  the  defendant  and  his  associates  that  three  wells 
should  be  drilled  immediately.     It  was  believed,  and  so  agreed  by 
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them,  that  three  wells  would  teat  the  territory' ciribTaccd  in  the  lease 
secured.  It  was  also  agreed  that  a  corporation,  owned  and  controlled 
by  the  defendant  Fancher,  called  the  Finance  Oil  Company,  would  pay 
the  expenses  of  drilling  the  three  wells,  estimated  at  $15,000;  that 
in  consideration  of  such  payment  by  the  Finance  Oil  Company,  for 
such  development,  there  should  be  assigned  to  it,  as  owner,  a  one-half 
interest  in  the  property  rights  in  the  so-called  Bollard  lease.  In  pur- 
suance of  such  agreement,  drilling  was  commenced  in  September,  1910, 
and  continued  until  the  three  wells  were  drilled,  at  a  cost,  paid  by  the 
Finance  Oil  Company,  of  approximately  $15,000.  In  performance  of 
the  agreement  made  with  and  in  behalf  of  the  Finance  Oil  Company, 
and  while  the  lease  was  standing  in  the  name  of  Bollard,  he,  on  the 
1st  day  of  December,  1910,  assigned  to  or  for  its  benefit  a  one-half  in- 
terest in  the  so-called  Bollard  lease. 

It  was  further  expressly  agreed  by  the  interested  parties  that,  in 
the  event  that  the  test  to  be  made  should  disclose  tlie  presence  of  oil  or 
gas  of  commercial  value,  then  the  Finance  Oil  Company  would  advance 
moneys  to  meet  the  expenses-of  drilling  wells  and  devel6ping  the  prop- 
erty until  such  time  as  the  avails  from  the  sale  of  the  oil  or  gas  should 
repay  the  moneys  so  advanced  as  loans. 

Gas  was  discovered  by  the  test  made,  and  drilling  continued  at  a 
cost  and  expense  of  upwards  of  $60,000,  which  was  paid  by  the  Fi- 
nance Oil  Company.  This  was  paid  in  pursuance  of  the  .agreement 
recited.  During  the  process  of  the  drilling  of  the  three  test  wells,  it 
was  discovered  by  the  defendant  that  the  plaintiff  held  the  record  title 
of  a  lease  of  some  character  on  somq  portion  of  the  reservation.  In 
October,  1910,  the  plaintiff  and  the  defendant  met  in  the  city  of  Buf- 
falo and  made  a  parol  agreement,  which  is  the  subject  of  this  action. 
An  arrangement  was  made  for  the  transfer  of  the  plaintiff's  lease  to 
the  defendant,  or  his  nominee.  The  evident  purpose  of  the  arrange- 
ment was  to  merge  the  two  interests,  and  thereby  avoid  possible  con- 
flicting rights.  The  terms  of  the  oral  contract  negotiated  by  the  par- 
ties did  not  involve  the  payment  of  any  money  by  the  plaintiff  for  the 
development  of  the  leased  territory.  The  parties  agreed  that  the  nec- 
essary funds  for  drilling  and  operating  the  property  should  be  pro- 
vided through  the  efforts  of  the  defendant.  The  exact  terms  agreed 
upon,  under  which  the  defendant  should  furnish  the  required  finances, 
is  the  principal  issue  of  fact  in  this  case.  It  is  to  tliat  issue  that  about 
all  of  the  disputing  evidence  is  directed. 

The  plaintiff,  in  support  of  his  case,  testifies  specifically  that  under 
the  agreement  made  with  the  defendant  in  October,  1910,  he  was  to 
have  for  his  lease  one-eighth  of  the  property  created  by  the  merging 
of  the  Bollard  lease  and  the  one  owned  by  himself.  The  defendant 
disputes  the  claim  thus  made  bjr  the  plaintiff.  He  testifies  that  he 
informed  the  plaintiff  that  the  Finance  Oil  Company,  a  corporation 
controlled  by  him,  was  to  advance  $15,000  to  meet  the  expenses  of 
drilling  three  wells,  and  as  a  consideration  for  the  chances  so  taken 
one-half  of  the  merged  leases  were  to  be  assigned  to  it  as  owner,  and 
that  for  such  consideration  the  Finance  Oil  Company  would  pay  for 
drilling  the  ^ree  wells,  and^  in  case  oil  or  gas  was  f  otmd  of  commer- 
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cial  valiie,  it  would  advance  and  loan  moneys  necessary  to  meet  the 
expenses  of  drilHng,  until  such  times  as  the  avails  of  the  sales  would 
pay  such  indebtedness  and  any  expenses  incurred  in  further  drilling 
and  developing. . 

It  is  thus  seen  that  the  issue  of  fact  is  narrow.  It  is,  in  the  final 
analysis,  whether  the  transfer  of  half  of  the  merged  leases  to  the 
Finance  Oil  Company  was  by  way  of  security  for  contemplated  loans, 
or  was  intended  to  vest  complete  title  and  ownership  therein.  The 
plaintiff  insisted,  upon  the  trial  and  here,  that  the  conveyance  to  the 
Finance  Oil  Company  was  intended  only  as  security  for  moneys  ad- 
vanced. The  defendant  then  and  now  contends  that  the  transfer  was 
absolute  and  was  so  intended. 

The  findir^s  of  the  trial  court  support  the  contentions  of  the  plain- 
tiff, and  judgment  has  been  rendered  accordingly.  Upon  this  appeal 
the  defendant  urges  that  the  findings  upon  which  the  judgment  rests 
are  not  supported  by  requisite  proof.  In  this  contention  we  agree. 
The  burden  was  upon  the  plaintiff  to  establish  his  case  by  the  greater 
weight  of  evidence.  The  only  support  corroborative  of  his  evidence 
is  found  in  the  testimony  of  the  witness  Graham.  It  was  claimed  by 
him  that  he  was  present  at  the  time  of  the  negotiations  in  October, 
1910,  between  the  parties.  Before  attempting  a  narration  of  the  oc- 
currences, he  stated,  "I  cannot  tell  you  the  exact  words."  He  then 
in  an  attempt  to  give  the  substance,  stated  that  the  defendant,  after  a 
few  remarks,  said: 

**He  came  in  to  see  about  the  reservation,  and  that  they  were  going  to  drill 
up  there,  providing  Mr.  Ashby  would  agree,  and,  If  he  did,  he  was  to  receive 
one-eighth  of  the  proposition.  He  said  that  there  was  no  company  formed  yet, 
but  he  was  going  to  put  down  three  test  wells,  and,  if  it  came  out  right,  he 
would  form  a  company  and  take  care  of  Mr.  Ashby's  end,  until  such  dme  as 
the  gas  would  pay  and  he  would  be  reimbursed  in  that  way." 

He'  further  stated  that  he  did  not  hear  any  conversation  with  re- 
spect to  the  Bollard  lease,  or  that  there  had  been  any  assignment  made 
of  it ;  that  nothing  was  said  with  respect  to  the  assignment  of  any  lease. 
This  comprises  the  substance  of  any  evidence  material  to  the  issue 
that  the  witness  stated  he  could  remember.  It  could  be  readily  doubted 
that  the  witiless  was  present  upon  the  occasion  in  question.  Conceding 
that  he  was,  the  evidence  he  gives  most  completely  fails  in  corrobora- 
tion of  the  plaintiff  upon  the  disputed  issue.  The  evidence  of  the 
plaintiff  and  of  the  witness  Graham  constitutes  the  proof  relied  upon 
by  the  trial  court  upon  which  to  base  its  findings. 

The  defendant,  as  before  stated,  disputes  the  evidence  of  the  plain- 
tiff upon  the  material  issue  in  the  case.  Some  two  months  before  these 
negotiations  the  parties  interested  in  the  Bollard  lease  had  agreed  to 
assign  one-half  interest  in  it  to  the  Finance  Oil  Company,  in  considera- 
tion of  its  taking  the  chance  of  losing  $15,000  in  drilling  the  test  wells. 
Under  these  circumstances,  assuming  the  defendant  to  be  free  from 
^  fraudulent  purpose,  it  is  quite  probable  that  he  stated  to  the  plain- 
tiff, as  he  now  claims,  that  the  assignment  of  the  merged  leases  to  be 
made  to  the  Finance  Oil  Company  should  vest  the  title  in  it.  That 
was  precisely  his  agreement  with  his  associates.     Subsequently,  and 
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in  February,  1912,  ia  execution  of  tlie  parol  agreement,  the  plaintiff 
executed  an  unconditional  transfer  of  hsilf  of  his  lease  to  the  Finance 
Oil  Company  and  the  remaining  half  to  the  Reservation  Gas  Com- 
pany. The  form  of  the  assignment  executed  by  the  plaintiff  and  de- 
livered to  the  defendant  squares  exactly  with  the  claim  made  by  the  de- 
fendant before  the  trial  court  and  here. 

This  record  justifies  the  inference  that  the  plaintiff  was  not  a  novice 
in  the  business  world.  He  was  a  promoter.  It  is  his  claim  that  at  the 
time  of  the  execution  and  deUvery  of  the  assignment,  in  February, 
1912,  there  was  delivered  to  him,  as  a  consideration  therefor,  125 
shares  of  stock  in  the  Reservation  Gas  Company.  He  then  knew  that 
half  of  his  lease  had  been  assigned  tojhe  Finance  Oil  Company,  and 
that  he  cmly  received  stock  in  the  Reservation  Gas  Company.  Upon  the 
certificate  of  stock  delivered  to  him,  there  was  a  notation  in  ink,  in 
the  writing  of  the  defendant,  "50^  paid." 

In  explanation  of  the  absolute  assignment  of  his  lease  to  the  Finance 
Oil  Company,  he  stated  that  at  that  time  he  made  inquiry  of  the  de- 
fendant as  to  the  meaning  of  the  notation,  and  that  he  was  informed 
by  the  defendant  that  the  notation  was  made  to  indicate  that  the  stock 
was  only  50  per  cent,  paid,  and  would  so  remain,  until  finances  were 
realized  from  the  sale  of  gas  to  pay  the  moneys  advanced  by  the 
Finance  Oil  Company,  and  then  a  reassignment  would  be  made  by  the 
Finance  Oil  Company  to  the  Reservation  Gas  Company.  If  this  ver- 
sion of  the  interview  is  true,  it  gives  substantial  support  to  the  claim 
made  by  the  plaintiff  respecting  the  terms  of  the  contract  under  con- 
sideration. 

The  contrary  is  quite  conclusively  shown  by  the  written  statements 
made  by  both  the  plaintiff  and  the  defendant.  It  appears  in  the  rec- 
ord that,  some  time  prior  to  June,  1915,  the  plaintiff  had  pledged  his 
stock  as  security  for  a  loan  with  a  Mr.  Case,  a  banker  of  Frankiin- 
ville,  N.  Y.  Inquiry  apparently  was  made  by  the  banker  respecting 
the  meaning  of  the  notation  on  the  stock,  "50%."  It  is  clear,  from  the 
plaintiff's  letter  to  his  banker,  that  his  only  claim  in  regard  to  the  nota- 
tion on  the  stock  was  that  he  had  made  full  payment  for  the  same. 
He  so  wrote  his  banker.  On  the  same  day  by  letter  he  requested  the 
defendant  to  acquaint  the  banker  with  the  fact  that  he  had  made  full 
payment  for  his  stock.  The  defendant,  upon  such  request  and  that  of 
the  banker,  wrote  in  part  as  follows: 

"It  was  marked  '60%  paid'  in  liftu  of  property.  The  said  company  owned 
half  of  the  gas  and  oil  rights  on  the  Cattaraugus  reserration,  and  the  Finance 
Oil  Company  half." 

The  written  statement  of  the  plaintiff  is  in  material  variance  with 
his  statement  as  a  witness.  The  statement  made  by  the  defendant  in 
his  letter  is  precisely  what  he  testified  to  upon  the  trial,  respecting  the 
transfer  made  of  the  meiiged  leases  to  the  Finance  Oil  Company.  So 
far  as  this  record  discloses,  there  is  not  a  scratch  of  writing  or  reso- 
lution of  any  of  tfie  corporations  that  support  the  plaintiff's  version  of 
the  pared  contract  of  1910.  We  can  well  assume  that,  at  the  time  he 
wrote  the  letter  referred  to,  he  was  interested  in  making  the  value  of 
bis  stock  appear  to  his  belst  advantage.  He  did  not  then  declare  that 
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it  would  be  fully  paid  when  the  reassignment  was  made  and  the  v4lue 
of  his  stock  thereby  enhanced.  He  was  interested  only  in  the  asser- 
tion that  he  had  f uUy  paid  for  the  stock  he  then  owned  and  had  pledg- 
ed to  his  banker. 

It  is  quite  apparent  to  our  minds  that  the  version  of  fact  that  he 
now  gives  is  an  afterthought.  The  defendant  gave  quite  a  different 
account  of  the  interview  had  with  the  plaintiff  at  the  time  of  the  de- 
livery of  the  stock  to  him.  He  testified  that,  upon  his  attention  being 
called  by  the  plaintiff  to  the  notation  upon  the  stock  certificate,  he  stat- 
ed that  the  venture  was  highly  speculative  and  that  he  did  not  desire 
that  stock  in  a  company  controlled  by  him,  prior  to  the  development 
of  its  value,  should  reach  the  hands  of  innocent  purchasers ;  that  he 
made  the  notation  for  the  purpose  of  retarding  the  transfers  of  the 
stock  of  the  corporation.  It  is  established  and  found  by  the  trial  court 
that  a  like  notation  was  placed  upon  all  of  the  stock  issued  by  the  Res- 
ervation Gas  Company.  It  is  thus  apparent  that  the  written  declara- 
tions of  the  parties  furnished  quite  conclusive  evidence  corroborating 
the  defendant's  contention  respecting  the  contract  sought  to  be  re- 
formed. 

There  are  other  cogent  circumstances  that  dispute  the  claim  made 
by  the  plaintiff  upon  the  trial  and  here.  He  was  a  stockholder  of  the 
Reservation  Gas  Company.  He  attended  every  annual  meeting  that 
that  corporation  held,  up  to  and  including  the  meeting  in  January,  1916. 
It  is  undisputed  that,  at  the  annual  meetings  of  the  stockholders  of 
the  Reservation  Gas  Company,  a  full  report  was  made  of  the  earnings 
of  the  Gas  Company  and  of  its  disbursements.  The  records  of  the 
corporation  disclose  that,  after  the  money  advanced  by  the  Finance  Oil 
Company  had  been  fully  repaid,  it  received  as  owner  half  of  the  earn- 
ings of  the  enterprise.  These  reports  were  made  in  the  presence  of  and 
at  meetings  in  which  the  plaintiff  participated.  He  received  dividends 
declared  and  paid  by  the  Cattaraugus  Gas  Compafty  at  various  times 
during  the  years  1914  and  1915.  He  did  not  complain  that  50  per  Cent, 
of  the  dividends  of  the  Gas  Company  was  being  paid  to  the  Finance 
Oil  Company  during  this  same  period  as  a  stockholder.  These  potent 
and  evidential  circumstances  above  recounted,  together  with  the  evi- 
dence introduced  by  the  defendant,  so  satisfactorily  refute  the  evidence 
introduced  by  the  plaintiff  as  to  leave  this  case  destitute  of  proof  es- 
sential to  sustain  the  judgment  rendered. 

[1]  It  is  next  urged  by  the  defendant  upon  this  appeal  that,  be- 
cause of  the  failure  to  prove  the  fraud  or  fraudulent  representations 
charged  as  an  inducement  to  the  plaintiff  to  enter  into  the  contract 
in  dispute,  the  reversal  of  the  judgment  rendered  should  follow.  This 
position  is  not  found  in  law.  This  being  an  equitable  action,  the  relief 
may  be  adapted  to  the  proof,  irrespective  of  the  allegations  of  fraud. 
In  other  words,  failure  to  prove  fraud  and  deceit  is  not  necessarily 
vital  to  a  recovery,  otherwise  justified.  Bloomguist  v.  Farson,  222 
N.  Y.375,  118N.  E.  855. 

The  trial  court  has  founded  a  judgment  for  the  plaintiff,  requiring 
a  reformation  and  accounting  upon  the  ground  of  mistake  and  failure 
of  recollection,  as  to  details,  by  the  defendant    We  find  an  express 
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finding  of  fact  in  the  record  that  the  charge  that  the  defendant  practic- 
ed a  fraud  upon  the  plaintiff  is  not  sustained.  There  is  a  finding  to  the 
contrary.  The  predication  of  the  judgment  upon  the  finding  that  the 
defendant,  through  mistake  or  failure  of  recollection,  delivered  to  the 
plaintiff  stock  representing  one-sikteenth,  in  lieu  of  one-eighth,  of  the 
stock  of  the  two  corporations,  is  without  any  evidence  to  support  it. 
Events  subsequent  to  the  noaking  of  the  oral  contract  are  too  replete 
with  circumstances,  calling  the  direct  attention  to  that  phase  of  the 
agreement,  to  permit  of  the  conclusion  that  the  defendant  did  or  could 
forget  so  vital  a  portion  of  the  agreement.  The  subsequent  transac- 
tions continually  directed  his  attention  to  the  details  of  the  arrange- 
ment. It  was  sharply  involved  in  the  issuance  of  the  stock.  It  was 
up  again,  when  the  defendant  wrote  to  the  plaintiff's  banker  in  1915. 
It  was  continually  present  in  connection  with  the  distribution  of  divi- 
dends and  the  payment  of  the  debts  of  the  Reservation  Gas  Com- 
pany. 

The  trial  court  has  found  that  all  these  events  occurred,  and  that 
the.  defendant  was  present  at  every  annual  meeting,  except  one,  and 
took  part  in  the  transaction  of  the  business  of  the  corporation.  The 
trial  court  has  gone  further,  and  found  that  the  defendant  dominat- 
ed these  corporations  and  their  stockholders.  It  seems  impossible  that 
under  such  circumstances  the  defendant  could  be  exonerated  from 
the  charge  of  fraud,  if  the  plaintifFs  contention  be  true.  The  two  po- 
sitions are  not  reconcilable.  Either  the  defendant  did  not  make  the 
agreement  found,  or,  if  he  did  make  it,  he  was  guilty  of  most  gross 
fraud.  Absolved  as  he  is  by  the  trial  court  of  the  charge  of  fraud,  we 
are  forced  to  the  conclusion  that  upon  the  merits  of  the  case  the 
plaintiff  has  failed  to  prove  facts  entitling  him  to  the  equitable  relief 
which  has  been  granted. 

[2]  The  record  in  this  case  is  voluminous,  and  indicates  that  every 
item  of  proof  procurable  was  presented  upon  the  trial.  We  have  ex- 
amined these  facts  with  great  care,  and  conclude  that  this  is  a  proper 
case  for  the  exercise  of  the  power  vested  in  this  court  by  section  1317 
of  the  Code  of  Civil  Procedure.  Findings  should  be  reversed,  and  new 
findings  made  consistent  with  this  opinion,  and  judgment  should  be 
rendered  by  this  court,  dismissing  the  plaintiff's  complaint,  with  costs 
in  the  court  below  and  upon  this  appeal. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
The  findings  of  fact  contained  in  the  decision  and  numbered  6,  8,  9,  10, 
14,  15,  19,  20,  21,  22,  24,  25,  and  29.  and  the  conclusions  of  law  num- 
bered 1  and  2,  (a),  (b)  and  (c)  are  disapproved  and  stricken  out,  and  in 
place  thereof  this  court  finds,  from  the  evidence  contained  in  the  rec- 
ord, the  findings  of  fact  as  requested  by  the  defendant,  numbered  26, 
27,  32,  33,  34,  36.  37,  39,  45,  46,  47,  and  the  conclusions  of  law  num- 
bered 1  and  2.    All  concur. 
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COTTB  y.  QILBEBT,  Town  Clerk, 

(Supreme  Court,  Special  Term  for  Motions,  Nassau  County.    March  14,  3019.) 

1.  Statxttes  €=»77(1) — "LocAi.  Act."     • 

A  "local  act"  is  one  operating  only  within  a  limited  territory  or  sp<scified 
locality. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Second  Series, 
Local  Act] 

2.  STATTJTnES  €=>77(1) — ^IiOCAL  ACTT. 

An  act  operating  upon  persons  or  property  in  a  single  dty  or  oonnly,  or 
in  two  or  three  counties,  is  a  local  act 

3.  Statutes  ^=9101(1) — Local  Acts — ^Electiozt  op  Town  Sxjpbkvisqbs. 

Town  Law,  §  580,  providing  that  town  meetings  in  Nassau  county 
should  be  held  on  general  election  day  in  odd-numbered  years,  is  uncon- 
stitutional, being  a  local  act,  in  view  of  sectiona  40  and  41,  in  yiolation 
of  Const  art  3,  |  18,  providing  that  Legislators  shall  not  pass  &  local 
bill  providing  for  the  election  of  members  of  board  of  supervisors. 

4.  Statutes  ^=s>101(1) — ^Logal  Act»^"I&ijbctkon  of  Mbmbbbs  or  Boabos  of 

Supervisors." 

Town  Law,  §  580,  naming  the  day  on  which  town  meetings  shall  be  held 
at  whidi  the  town  officers  are  to  be  elected.  Is  a  law  '*provtding  for  the 
election  of  membeis  of  boards  of  supervisors,"  withJn  Const  art  3,  S  18, 
prohibiting  passage  of  local  bill  providing  for  the  election  of  members  of 
boards  of  supervisors. 

5.  Statutes  ^=>61(4) — Constitutionautt — ^Iwvauditt  of  Whole  Act. 

Town  Law,  |  580,  naming  day  on  which  town  officers  should  be  elected, 
though  unconstitutional  only  as  to  election  of  members  of  board  of  super- 
visors, will  be  held  invalid  as  a  whole,  for  to  hold  otherwise  would  be  to 
require  two  elections,  where  one  is  adequate. 

Proceeding  by  Frank  B.  Cotte  against  Franldin  C.  Gilbert,  Clerk 
of  the  Town  of  Hen^stead.    Motion  granted. 

Order  affirmed  by  Appellate  Division,  187  App.  Div.  23,  175.  N.  Y. 
Siipp.  106,  but  reversed  by  Court  of  Appeals,  123  N.  E.  79. 

Sylvanus  D.  Ward,  of  New  York  City  (Alfred  A.  Gardner,  of  New 
York  City,  of  counsel),  for  the  motion. 

Jeremiah  Wood,  of  New  York  City  (M.  Linn  Bruce,  of  New  York 
City,  of  counsel),  opposed. 

LAZANSKY,  J.  The  Town  Law  (chaptei;  62,  Consolidated  Laws), 
adopted  in  1909,  provides  by  section  40  for  biennial  town  meetings  on 
the  second  Tuesday  of  February,  with  power  in  the  board  of  supervi- 
sors of  the  county  to  fix  a  time  for  the  biennial  town  meetings  either 
on  some  day  between  February  1  and  May  1,  both  inclusive,  or  on 
general  election  day  of  an  odd-numbered  yean  In  Nassau  county  the 
board  of  supervisors  in  1899,  under  the  then  existing  law,  fixed  the 
first  Tuesday  in  April  of  odd-numbered  years.  Since  then,  and  up  to 
and  including  1917,  town  meetings  in  the  county  have  been  held  on  that 
day.  Section  41  provides  the  town  may  change  the  date  of  its  town 
meeting  to  general  election  day.  Some  details  of  this  provision  have 
been  changed  by  later  legislation.  Despite  these  facilities  at  home  for 
a  change  for  town  meeting  day,  the  Legislature  in  1917  (Laws  1917, 
c.  126)  passed  an  act  amending  the  Town  Law,  by  adding  thereto  a 

section  (section  588)  which  provides  that  after  the  3d  day  of  April, 

■         '  ■  ■ 
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1917,  town  meetings  beginning  in  1919  shall  be  held  on  general  elec- 
tion day  in  odd^numberMi  years. 

'  [1,  2]  It  is  urged  that  this  bill  violates  article  3,  §  18,  of  the  state 
Constitution,  in  so  far  as  it  provides : 

"The  Legislature  shaU  not  pass  a  private  or  local  blU  in  any  of  the  fol- 
lowing cases:  •  •  •  Providing  for  the  election  of  members  of  boards  ot 
super^-isors.** 

A  local  act  is  one  operating  only  within  a  limited  territory  or  speci- 
fied locality.  An  act  operating  upon  persons  or  property  in  a  single  city 
or  county,  or  in  two  or  three  counties,  would  be  local.  People  v. 
Newbargh,  86  N.  Y.  1,  6.  Within  this  definition  the  act  in  question 
is  local. 

[3]  I  cannot  see  that  it  makes  any  difference  because  it  is  tacked 
to  and  becomes  a  part  of  a  general  law.  It  has  been  held  that  an  act 
which  applies  to  all  but  a  few  of  the  counties  is  not  local.  People  v. 
N'ewburgh,  86  N.  Y.  1,  6.  It  is  urged  that  the  case  at  bar  comes 
within  the  purview  of  that  rule.  But  it  must  be  remembered  that 
it  is  not  the  Town  Law  which  is  here  attacked,  but  an  amendment  to 
it.  It  may  be  that,  if  a  few  counties  had  been  excepted  from  the  origi- 
nal law,  that  would  not  have  made  the  law  a  local  one.  But  when,  as 
here,  an  amendment  is  passed  which  appKes  to  a  single  county,  and  in 
effect  is  a  repeal  as  far  as  that  county  is  concerned  of  the  provisions 
of  the  Town  Law  which  designate  the  second  Tuesday  of  February 
as  town  meeting  day,  authorize  the  board  of  supervisors  to  name  a 
day  between  February  1  and  May  1,  or  general  election  day,  and  per- 
mit the  town  to  change  the  day  to  general  election  day  (sections  40, 
41),  it  is  a  local  act.  See  People  v.  Petrea,  92  N.  Y.  128 ;  Matter  of 
Henneberger,  155  N.  Y.  420,  50  N.  E.  61,  42  L.  R.  A.  132;  Matter 
of  Brenner,  170  N.  Y.  185,  63  N.  E.  133;  People  v.  Damron,  212  N. 
Y.  256,  106  N.  E.  67:  Coler  v.  Eagle,  133  App.  Div.  300,  117  N.  Y. 
Supp.  273.  Section  580  of  the  Town  Law  is  the  only  similar  enact- 
ment under  that  law  I  find,  and  there  is,  therefore,  no  merit  to  the  sug- 
gestion of  a  "legislative  practical  construction"  under  the  rule  in 
Rathbone  v.  Wirth,  150  N.  Y.  459,  45  N.  E.  15,  34  L.  R.  A.  408. 

[4,  6]  Nor  do  I  see  any  force  in  the  contention  that  naming  the 
day  on  which  town  officers,  which  includes  supervisors,  are  to  be  elect- 
ed is  not  "providing  for  the  election  of  members  of  boards  of  super- 
visors." Time,  place,  and  manner  are  essentials  of  an  election  for 
which  provision  must  be  made.  While  the  act  is  unconstitutional  only 
as  to  the  election  of  supervisors,  to  separate  the  good  from  the  bad; 
permitting  the  former  to  stand,  thus  requiring  two  elections  where 
one  is  adequate,  would  do  violence  to  legislative  intent.  The  whole 
act  will  therefore  be  held  void. 

The  questioh  not  having  been  raised,  I  shall  assume  it  is  conceded 
that  article  3,  §  23,  of  the  state  Constitution,  has  no  application  to  the 
bill  in  question.    People  v.  Petrea,  92  N.  Y.  128. 

Motion  granted. 
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BLOO»l  V.  ARTHUR  WALKER  &  C0.»  Ine. 

(Supreme  Court,  Appellate  Term,  First  Department.    March  13,  1W9.) 

1.  Sales  ^=>179(4,  5)— Accsptancb  of  Shobt  Quanutt  ob  Defective  Goods — 

Statutes. 

Under  Sales  Act  (Personal  Property  Law)  {  125,  as  added  by  Laws  1911, 
c.  571,  buyer  of  goods,  who,  when  sued  for  price,  set  up  in  defense  that 
seller  had  breached  contract  by  failure  to  deliver  entire  quantity,  or  by  de- 
livering defective  goods,  could  not  prevail,  where  he  had  accepted  and  re- 
tained the  goods  which  were  delivered. 

2.  Judgment  ^==>^2(2) — Meboeb  and  Bab — Gbound  of  CouKTfeBCLAnc. 

■  Buyer  of  goods  may  set  up  delivery  of  short  quantity  or  of  defective 
goods  in  independent  action,  and  is  not  required  to  set  up  such  matters  as 
a  counterclaim  to  an  action  for  the  price  of  the  goods  accept^. 

3.  Judgment  ^==>593 — Splitting  Causes  of  Action — Sepababilitt  of  Con- 

TBACTs — ^Action  ob  Countebclaim. 

Agreement  to  deliver  1(X)  pieces  of  serge  during  December,  January,  and 
February,  and  100  pieces  of  rep  during  January,  Tebruary,  and  Marcbt 
was  separable  to  extent  that  buyer  could  have  brought  separate  actions  for 
breaches  as  they  accrued  in  regard  to  delivery  of  each  installment  of  each 
class;  but  if  there  was  one  breach  by  refusal  to  deliver  any  goods,  or 
separate  breaches,  all  of  which  had  accrued  before  buyer  interposed  coun- 
terclaim in  seller's  action,  buyer  was  bound  to  join  claim  of  damages  for 
all  breaches  In  one  action  or  counterclaim,  unless  he  could  prove  con- 
tracts were  separable. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Nathan  Bloom  against  Arthur  Walker  &  Co.,  Incorporat- 
ed. From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  February  term,  1919,  before  LEHMAN,  WEEKS,  and 
FINCH,  J  J. 

Benjamin  I.  Shiverts,  of  New  York  City,  for  appellant. 
Abraham  A.  Silberberg,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  complaint  herein  sets  forth  as  a  first  cause  of 
action  an  alleged  failure  of  the  defendant  to  deliver  certain  goods  call- 
ed for  in  a  contract  made  on  or  about  September  4,  1914,  and  as  a  sec- 
ond cause  of  action  an  alleged  failure  of  the  defendant  to  deliver  simi- 
lar goods  under  a  contract  made  on  or  about  October  2,  1914. 

At  the  trial  the  court  decided  that  in  a  prior  action  there  had  been 
a  complete  adjudication  of  the  rights  and  liabilities  of  both  the  parties 
to  this  action,  and  did  not  put  the  defendant  to  its  proof  on  the  merits. 
The  plaintiff  now  appeals  from  that  judgment,  and  upon  this  appeal 
we  need  therefore  consider  only  the  alleged  defense  of  res  adjudicata 
set  up  in  the  answer. 

The  defendant  in  its  answer  pleaded  as  a  defense  to  the  second 
cause  of  action  that  heretofore,  and  on  or  about  May  24,  1915,  it 
commenced,  and  thereafter  prosecuted  to  judgment,  an  action  for  the 
purpose  of  recovering  the  sum  of  $1,104.92  from  this  plaintiff;  that 
the  plaintiff  in  this  action  set  up  as  a  counterclaim  in  the  prior  action 
that  on  or  about  October  2,  1914,  the  parties  hereto  entered  into  an 
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agreement  for  the  sale  and  delivery  to  this  plaintiff  of  7,000  yards  of 
Ottoman  rep,  and  that  the  defendant  then  refused  to  deliver  the  same ; 
that  the  issues  in  the  aforesaid  action  were  actually  litigated,  and  a 
verdict  rendered  in  favor  of  this  defendant  in  the  sum  of  $818;  that 
the  agreement  of  October  2,  1914,  which  was  the  basis  of  this  plain- 
tiff's counterclaim  in  the  previous  action,  is  the  same  agreement  alleg- 
ed and  set  forth  in  the  second  cause  of  action  herein,  and  that  said 
agreement  was  entire  as  to  all  the  goods  sold  and  ^reed  to  be  deliv- 
ered thereby ;  and  that  all  the  breaches  under  said  agreement,  if  any, 
including  the  breach  alleged  and  pleaded  by  the  plaintiff  herein  in  the 
second  cause  of  action,  had  occurred  and  were  complete  prior  to  the 
time  of  the  interposition  by  the  plaintiff  in  this  action  of  his  counter- 
claim in  the  aforesaid  action  where  he  was  defendant. 

The  answer  also  contains  a  further  defense  to  the  effect  that  in  the 
prior  action  this  defendant  as  plaintiff  sought  to  recover  from  this 
plaintiff  the  sum  of  $1,104.92  for^goods  sold  and  delivered  between 
November  30,  1914,  and  February  11,  1915;  that  this  plaintiff,  as  de- 
fendant in  the  earlier  action,  set  up  as  a  separate  defense  that — 

**bet\vopn  Norember  30  nnd  FVbraary  11. 1915,  he  purchased  from  tbis  defend- 
ant goods,  wares,  and  merchandise  in  the  nggregnte  sum  of  $3^0^.7S,  which  the 
plaiutifT  in  tliis  action  claimed  fbut  the  defendant  herein  h(id  warranted  to  be 
of  the  first  quality  and  free  from  defects;  and  that  he,  the  plaintiff  in  this 
action,  found  that  the  merchandise  was  not  of  first  quality,  and  was  in  fact 
defe<-tive.  and  tliat  part  of  the  merchandise  so  received  by  the  piaintiff  in  this 
action  WHS  returned  to  the  defendant  in  this  action,  except  the  g<>od8  In  the 
aggregate  price  of  $1,102.01,  which  sum  the  plaintiff  In  this  action  alleged  and 
claimed  in  suld  defense  that  he  had  tendered." 

In  the  present  action  the  plaintiff  presented  his  evidence,  which 
showed  that  on  or  about  September  4,  1914,  the  defendant  agreed 
to  deliver  to  him  100  pieces  of  French  serge  No.  D.  4496X,  during  the 
months  of  December,  January,  and  February;  that  on  October  2, 
1914,  the  defendant  agreed  in  writing  to  deliver  to  the  plaintiff,  dur- 
ing the  months  of  December,  January,  and  February,  100  pieces^of 
serge  No.  4728B,  and  100  pieces  of  Ottoman  rep  during  the  months 
of  January,  February,  and  March ;  that  the  defendant,  prior  to  March 
26,  1915,  had  delivered  to  the  plaintiff  portions  of  the  serge  called  for 
by  these  contracts;  that  some  of  these  goods  were  defective,  and 
were  subsequently  returned  to  the  defendant,  but  that  the  defend- 
ant absolutely  refused  to  furnish  the  remainder  of  the  serges.  The  de- 
fendant introduced  no  testimony  to  contradict  the  plaintiff's  evidence, 
but  was  permitted  to  introduce  in  evidence  the  judgment  roll  in  the 
previous  action,  and  to  cross-examine  the  plaintiff  in  regard  to  the  mat- 
ters litigated  therein.  From  the  judgment  roll  it  now  appears  that 
this  defendant  recovered  in  that  action  payment  for  the  goods  ac- 
tually delivered  to  the  plaintiff  under  both  these  contracts  .in  the  sum 
of  $1,125.18,  subject  to  a  deduction  in  the  sum  of  $325  allowed  to  this 
plaintiff  upon  his  counterclaim  for  the  nondelivery  of  the  Ottoman 
rep  included  in  the  written  contract  of  October  2,  1914. 

[1,2]  In  my  opinion  the  trial  justice  should  not,  upon  this  evidence, 
have  given  judgment  for  the  defendant  herein.  The  plaintiff  here  is 
claiming  under  two  contracts  in  two  separate  causes  of  action;  both 
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of  thefse  contracts  were  apparently  breached  by  the  defendant  by  fail- 
ure to  deliver  the  goods  called  for  therein.  After  such  breach  the 
plaintiff  has  recovered  a  judgment  for  goods  sold  and  delivered  tinder 
both  these  contracts.  The  defendant's  claim  herein  that  the  plain- 
tiff had  set  up  as  a  defense  in  the  prior  action  that  the  defendant 
had  breached  this  contract  by  deUvery  of  defective  goods  which  were 
returned,  and  thereby  had  litigated  the  question  of  whether  the  de- 
fendant had  complied  with  its  contract,  seems  to  me  to  be  entirely 
without  merit.  The  defense  sets  up  these  matters  merely  as  part  of 
a  narrative  wherein  it  was  claimed  that  an  agreement  was  made  by 
which  the  plaintiff  was  induced  to  retain  part  of  the  goods  upon  an 
extension  of  credit,  and  that  thereafter  this  plaintiff  had  tendered 
checks  for  the  amount  of  the  credit  bills  rendered  in  accordance  with 
this  agreement. 

The  only  issue  created  by  this  defense  was  whether  or  not  there  was 
a  tender,  and  if  the  agreement  was  made  for  the  return  of  the  goods 
and  an  extension  of  credit,  and  a  proper  tender  was  made  in  accord- 
ance with  the  credit  bills,  this  defense  wouM  liave  been  established, 
regardless  of  whether  the  goods  delivered  under  the  contract  were  de- 
fective, and,  on  tlie  other  hand,  if  the  tender  was  not  properly  made 
the  defense  failed.  This  plaintiff  did  not  in  the  prior  action  set  up  as 
a  defense  that  this  defendant  had  breached  the  contracts  by  failure  to 
deliver  the  entire  quantity  called  for  by  the  contracts,  or  by  delivery 
of  defective  goods;  and  if  he  had  set  forth  such  a  defense,  it  could 
not  have  availed  him,  because  he  had  accepted  and  retained  the  goods 
for  which  this  defendant  was  claiming  in  that  action,  and  under  section 
125  of  the  Sales  Act  (Personal  Property  Law),  as  added  by  Laws  1911, 
c.  571,  he  was  obliged  to  pay  for  the  goods  so  accepted.  In  the  ab- 
sence of  a  counterclaim,  it  was  therefore  impossible  to  litigate  either 
of  these  issues,  and  I  know  of  no  authority  which  requires  a  defendant 
to  set  up  such  matters  as  a  counterclaim  to  an  action  for  the  price  of 
thtf  goods  so  accepted.  On  the  contrary,  the  rule  is  so  well  established 
as  to  require  no  citation  that  the  vendee  may  set  up  these  matters  in 
an  independent  action,  and  that  rule  is  particularly  applicable  to  an 
action  brought  in  a  court  of  limited  jurisdiction,  in  which  tlie  vendee 
could  not  recover  the  full  amount  of  his  counterclaims. 

The  prior  action  can  therefore  constitute  no  adjudication  of  the  is- 
sues presented  in  this  action,  and  can  be  no  bar  to  the  maintenance 
of  this  action,  unless  this  plaintiff  has  by  counterclaim  set  up  these 
matters.  As  stated  above,  he  did  plead,  as  the  basis  of  a  counterclaim, 
the  failure  of  this  defendant  to  deliver  to  him  the  rep  called  for  by  the 
contract  of  October  2d.  Even  if,  under  that  counterclaim,  the  defend- 
ant's breach  of  the  contract  of  October  2d  was  litigated,  no  counter- 
claim was  inserted  in  regard  to  any  breach  by  the  defendant  of  his 
contract  of  September  4th,  which  is  the  basis  of  the  plaintiff's  first 
cause  of  action,  and  the  judgment  in  the  prior  action  can  therefore  be 
no  bar  to  the  plaintiff's  prosecution  of  the  first  cause  of  action  herein. 

[3]  A  more  serious  question  arises  in  regard  to  whether  the  counter- 
claim for  breach  of  the  defendant's  contract  of  October  2d,  by  failure 
to  deliver  the  VDO  pieces  of  rep,  bars  this  plaintiff  from  prosecuting 
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the  second  cause  of  action  to  recover  damages  for  failure  tx>  ddiver 
the  serge  tinder  the  same  contract.  Undoubtedly  the  contract  is  sep- 
arable to  the  extent  that  the  vendee  could  have  brot^fat  separate  ac- 
tions for  breaches  as  they  accrued  in  regard  to  the  delivery  of  each 
installment  of  each  class  of  goods;  but  in  my  opinion,  if  there  was 
one  breach  by  refusal  to  deliver  any  goods  thereunder,  or  if  there  were 
separate  breaches,  all  of  which  had  accrued  before  the  counterclaim 
was  interposed,  this  plaintiff  was  bound  to  join  his  claim  of  damages  for 
all  the  breaches  in  one  single  action  or  counterclaim,  unless  the  plaintiff 
could  prove  that  as  a  matter  of  fact  there  were  two  contracts  made, 
which  were  embodied,  merely  for  convenience,  in  one  written  memo- 
randum. See  Bendernagle  v.  Cocks,  19  Wend.  207,  32  Am.  Dec.  448, 
cited  with  approval  in  the  case  of  Pakas  v.  HoUingshead,  184  N,  Y. 
211,  77  N.  E.  40,  3  L.  R.  A.  (N.  S.)  1042,  112  Am.  St.  Rep.  601,  6 
Ann.  Cas.  60. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appdlant  to  abide  the  event    All  concur. 


(1S7  App.  Div.  1) 

XEW  YORK  PNEUMATIC  SERVIOB  CO.  et  al.  v.  P.  T.  COX  CONTRACT. 

ING  OO. 

(Supreme  Court,  Appellate  Dlvlsloji,  First  Department.    March  21,  1919.) 

1.  Coi^TBACTs  *=>187(1)— Bights  of  Third  Pabties. 

Where  a  contract  between  a  municipal  corporation  and  a  contractor  con- . 
tained  proylsions  for  restoration  by  contractor  of  pneumatic  tubes  under  a 
street  belonging  to  a  third  person,  such  third  person  may  sue  to  oiforce 
proper  performance  of  such  provision. 

2.  Injunction  ^s»I5S— Dbnxal  of  Tempobabt  Injunction — Res  Judicata. 

The  exercise  of  Judicial  discretion  in  refusing  a  temporary  injunction 
did  not  constitute  a  bar  to  injunction  action. 
S.  Pleading  ^==>194(1) — Demubbeb — ^Abgumsntativs  Plbading. 

Demurrer  should  have  been  sustained  to  defense  sought  to  be  pleaded, 
which  was  merely  argumentative  and  stated  various  conclusions,  but  in- 
sufficient  facts. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  New  York  Pneumatic  Service  Company  and  others 
against  the  P.  T.  Cox  Contracting  Company.  From  an  interlocutory 
judgment  overruling  plaintiffs*  demurrer  to  defenses  contained  in  the 
answer,  plaintiffs  appeal.    Reversed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  MERRELL,  JJ. 

Arthur  O.  Townsend,  of  New  York  City,  for  appellants. 

John  C.  Wait,  of  New  York  City  (Howard  G.  Wilson,  of  New 
York  City,  on  the  brief),  for  respondent. 

DOWLING,.  J.  The  questions  involved  in  this  appeal  are  (1)  wheth- 
er the  complaint  sets  forth  a  cause  of  action,  and  (2)  whether  the  two 
separate  defenses  set  up  in  the  answer  are  sufficient  in  law. 

The  action  is  brought  to  obtain  a  judgment  enjoining  and  restraining 
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defendant,  its  agents,  servants,  employes,  subcontractors,  and  all  other 
persons  acting  or  claiming  to  act  for  it,  or  tinder  its  authority,  from  in- 
juring or  causing  injury  to,  or  continuing  to  injure  or  interfere  in  any 
manner  with,  the  property,  mail  tubes  and  plant,  and  mail-carrying  sys- 
tems of  the  plaintiffs,  or  any  part  thereof,  and  from  neglecting  or  vio- 
lating defendant's  duty  or  obligation  to  rebuild  or  replace  said  tubes  in 
a  condition  equally  as  good  as  their  original  condition  at  the  time  de- 
fendant began  its  operations,  together  with  the  damages  sustained  by 
reason  of  defendant's  unlawful  acts. 

The  complaint  sets  forth  that  plaintiffs  are  the  lessee  and  owner,  re- 
spectively, of  a  system  of  pneumatic  tubes  and  appurtenances,  adapted 
and  used  exclusively  for  transportation  of  United  States  mails,  laid  un- 
der streets  and  other  public  places  in  the  city  of  New  York,  under  con- 
tract with  the  United  States  Post  Office  Department ;  that  the  system 
was  built,  and  is  maintained  and  operated,  under  and  in  accordance 
with  legislative  acts,  and  with  the  authority  of  the  city  of  New  York. 
Part  of  such  system  consists  of  two  parallel  tubes  of  8^  inches  inside 
diameter,  laid  under  the  surface  of  Fourth  avenue,  from  Thirty-Second 
to  Thirty-Fourth  street,  and  forming  part  of  a  mail  route  connecting 
the  general  post  office  with  many  branch  post  offices  in  the  boroughs  of 
Manhattan  and  Brooklyn.  These  tubes  are  made  of  cast  iron,  accurate- 
ly bored,  in  lengths  of.  12  feet,  exactly  fitted,  and  therein  carriers  are 
operated,  2  feet  in  length,  propelled  by  air  pressure  at  a  speed  of  30 
miles  an  hour,  and  service  is  furnished  20  hours  each  day,  with  a  re- 
sultant dispatch  of  4,000  carriers  daily  in  each  direction,  containing  an 
average  of  2,800,000  pieces  of  first-class  mail  matter  per  day.  These 
tubes  are  so  laid  as  to  be  easily  accessible  by  ordinary  excavation  for 
the  purpose  of  removing  obstructions  and  making  repairs,  in  case  car- 
riers become  caught,  jammed,  or  blocked  in  transit.  This  accessibility 
is  indispensable  to  the  conduct  of  the  business,  and  without  it  the  gov- 
ernment would  not  contract  for  such  service,  nor  could  it  be  rendered 
by  plaintiffs. 

Before  defendant  be^an  its  work,  the  tube  lines  were  in  perfect  or- 
der in  every  respect.  Defendant,  claiming  to  act  under  a  contract  with 
the  city  of  New  York  dated  May  9,  1918,  it  is  alleged,  is  now  engaged 
in  the  construction  of  a  solid  masonry  structure  by  means  of  which  the 
grades  and  elevations  of  Fourth  avenue,  between  Thirty-Second  and 
Thirty-Fourth  streets,  and  the  pavement  and  surface  car  tracks  there- 
on, are  to  be  changed  and  raised,  and  said  structure,  as  planned,  de- 
vised, and  now  in  course  of  construction  by  defendant,  will  occupy  the 
subsurface  space  or  location  now  occupied  by  plaintiffs'  mail  tubes. 
The  work  of  said  construction  is  set  forth  to  have  been  begun  and  to 
be  in  parts  completed  up  to  the  level  of  the  underside  of  plaintiffs*  mail 
tubes;  and  defendant  threatens  and  intends  to  cover  or  bury  and  wall 
in  the  plaintiffs'  said  mail  tubes  within  said  solid  masonry  structure, 
preventing  access  to  said  tubes  by  excavation,  and  permanently  placing 
them  beyond  the  reach  of  remedy  and  repair  in  case  of  breakage  or 
stoppage  of  mail  carriers  within  said  tubes. 

The  westerly  exterior  line  of  said  walled  masonry  structure,  as 
planned  and  now  under  and  in  course  of  construction  by  defendant. 


Digitized  by 


Google 


Sup.  Ct)      NEW  TOBK  PNBUMATIO  8,  OO.  V.  F.  T.  OOX  OONT.  CO.  165 

comes  so  close  to  the  street  surface  car  tracks  and  the  subsurf ate  struc* 
tures  and  channels  thereof  now  in  said  Fourth  avenue,  as  to  leave  no 
room  for  relocation  of  said  mail  tube  lines  or  the  construction  of  sub- 
stituted tube  lines  at  the  points  in  question ;  but  the  city  of  New  York 
is  willing  to  modify  its  plans  for  such  masonry  wall  and  structure,  so 
as  to  leave  a  space  between  the  westerly  line  thereof  and  said  car  tracks 
and  their  subsurface  structures,  sufficient  for  the  relocating  and  rebuild- 
ing of  a  substitute  line  or  section  of  plaintiffs'  said  mail  tubes,  parallel 
to  and  of  equal  extent  with  the  portion  thereof  thus  proposed  by  the 
defendant  to  be  built  into  its  said  masonry  structure  or  wall.  The  com- 
plaint then  sets  forth  : 

"Eleventh.  On  Information  and  belief,  that  the  sole  right  or  authority  of  the 
defendant  to  carry  on  its  operations  hereinbefore  described  In  snid  Fourth  ave- 
nue is  the  contract  mentioned  in  the  preceding  paragraph  eighth  of  this  com- 
plaint; but  that  in  and  by  said  contract  the  defendant  is  reiiuired  to  move, 
alter,  readjust,  or  rebuild  said  pneumatic  mnil  tubes,  so  as  to  leave  the  siime 
in  as  useful,  safe,  durable,  and  good  condition  as  existed  before  the  defend- 
ant's operations  were  begun,  and  to  do  all  such  incidental  work  as  may  be 
necessary  for  the  reconstruction  and  restoration  of  plalntilfs'  said  tube  lines 
which  may  have  been,  directly  or  indirectly,  affected,  disturbed,  or  injured  by 
the  defendnnt  In  the  progress  of  Its  work. 

"Twelfth.  That  the  plulntiffs  have  notified  the  defendant  of  the  facts  here- 
inabove set  forth,  and  have  requested  the  defendant  to  preserve  their  said  mail 
tube  Unes,  or  to  replace  them  with  relocated  lines  In  or  equal  to  their  original 
good  condition,  as  aforesaid,  said  work  to  be  done  under  the  supervision  and 
co-operation  of  the  plaintiffs,  and  have  offered  to  co-operate  with  defendant, 
furnishing  all  necessary  materials  and  assistance  to  the  defendnnt  for  such 
work,  upon  Just,  reasonable,  and  fair  terms  and  conditions,  and  with  such  re- 
quirements only  as  will  prevent  loss  or  damage  to  the  plaintiffs  and  interrup- 
tion or  Interference  with,  or  danger  or  damage  to,  the  United  State  post  office 
mail  service,  as  carried  on  in  said  tubes." 

It  is  then  alleged  that  defendant  has  failed  and  refused  to  perform 
its  duty  with  respect  to  the  tubes,  and  threatens  and  intends  to  continue 
such  refusal,  and  to  bury  said  mail  tubes  in  its  said  masonry  structure, 
leaving  said  mail  tubes  in  an  impaired,  injured,  and  dangerous  condi- 
tion, in  disregard  of  plaintiffs'  requests,  warnings,  and  offers ;  and  that 
the  unlawful  and  injurious  acts  proposed  and  threatened  to  be  done  by 
defendant  will  cause  continuing  and  serious  injury,  loss  and  damage  to 
the  plaintiffs  and  to  the  United  States  government,  which  is  the  sole 
customer,  occupant,  and  user  of  said  mail  tubes,  and  to  the  property 
and  business  of  countless  persons,  citizens,  and  residents  of  this  country 
and  state,  by  stoppage  of  mails  and  destruction  thereof,  unless  the 
same  be  restrained  and  prevented  by  order  of  the  court,  for  all  of 
which  wrongs,  complained  of,  plaintiffs  have  no  adequate  remedy  at 
law. 

[  1  ]  I  am  of  opinion  that  the  complaint  sets  forth  a  good  cause  of 
action.  Under  its  allegations  the  provisions  of  the  contract  referring 
to  the  restoration  of  plaintiffs'  system  to  its  original  condition  were 
for  the  protection  of  plaintiffs,  and  they  are  entitled  to  sue  thereunder. 
The  necessary  facts  are  sufficiently  pleaded  to  warrant  the  interposi- 
tion of  a  court  of  equity.  The  learned  court  at  Special  Term  seems 
to  have  based  its  decision  on  the  opinion  of  another  justice  denying  a 
motion  for  a  temporary  injunction.    But  that  denial  was  in  part  based 
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on  purely  discretionary  grounds,  and  in  part  on  an  analysis  of  olher 
provisions  of  the  contract  with  the  city,  set  up  in  defaadant's  answer, 
neither  of  which  considerations  has  any  application  to  the  determina- 
tion of  the  question  whether  the  complaint  sets  forth  a  good  cause  of 
action.  We  have  reached  the  conclusion  that  it  does,  and  that  there- 
fore the  judgment  appealed  from,  in  so  far  as  it  holds  the  complaint 
herein  to  be  insufficient,  must  be  reversed. 

[2, 3]  Furthermore,  the  demurrer  to  the  two  separate  defenses 
should  be  sustained.  Neither  is  sufficient  in  law.  The  first  defense 
sets  forth  the  proceedings  had  on  the  apjriication  for  a  temporary  in- 
junction, and  the  opinion  of  the  justice  in  denying  the  same,  and  then 
alleges  that  plaintiffs'  claims  and  causey  of  action  are  and  have  been 
adjudicated,  and  are  res  adjudicata.  There  is  no  merit  in  this  defense, 
for  no  judgment  had  been  rendered  in  the  action  when  it  was  inter- 
posed, and  the  exercise  of  judicial  discretion  in  refusing  temporary  re- 
lief could  constitute  no  bar  to  the  action.  The  second  defense  sought 
to  be  pleaded  is  merely  argumentative,  and  states  various  conclusions, 
but  no  facts  sufficient  to  constitute  a  defense. 

The  judgment  appealed  from  will  therefore  be  reversed,  with  costs, 
the  complaint  held  to  be  sufficient  in  law,  and  plaintiffs'  demurrer  to 
the  separate  defenses  will  be  sustained,  with  costs,  with  leave  to  de- 
fendant to  plead  over,  upon  payment  of  said  costs.    Order  filed.    All 
.concur. 


(186  App.  Dlv.  400) 

SBADEB  V.  ZITO  et  uz. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    January  15,  1919.) 

1.  Boundaries  ^=>37(3) — Sufficienoy  of  Evidence. 

In  action  involving  location  of  disputed  strip  of  land,  and  location  of 
boundary  fence,  evidence  held  to  justify  trial  Judge  In  adopting  conclusion 
of  plaintiffs  engineer  as  to  division  line  between  contending  parties, 
marked  by  a  fence,  which  had  been  moved  by  defendants. 

2.  BouNDABns  ^S8»d7(3) — ^Desckiption  of  Land — ^SOFFionEiroY  of  Evidence. 

In  action  involving  location  of  disputed  Strip  of  land  and  location  of 
boundary  fence,  evidence  held  to  Justify  trial  court's  finding  that  convey- 
ances in  plaintlfP*s  chain  of  title  had  described  the  land  to  which  she 
was  adjudged  entitled. 

Lambert  and  Hubbs,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  Sadie  E.  Seader  against  Andonino  Zito  and  Rosalia  Zito, 
his  wife.  From  a  judgment  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  l^AMBERT,  DE  AN- 
GEUS,  and  HUBBS,  JJ. 

William  J.  Maloney,  of  Rochester,  for  appellants. 
George  A.  Carnahan  and  Camahan,  Adams,  Jameson  &  Pierce,  all 
of  Rochester,  for  respondent. 
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DE  ANGELIS,  J.  The  judgment  under  review  detennines  that  the 
plaintiff  has  tide  to  a  small  piece  of  land  in  the  city  of  Rochester,  that 
a  part  of  a  brick  building  erected  by  the  defendants  encroaches  upon 
such  land^  and  directs  the  r^noval  of  such  encroachment. 

The  land  in  dispute  is  described  in  the  complaint  as  forming  an 
isosceles  triangle,  whose  legs  are  40  feet  in  length,  and  whose  base  is 
8  inches  in  width,  fronting  on  the  southerly  side  of  Baden  street 
(formerly  McDonald  avenue),  in  the  city  of  Rochester.  The  base  of 
this  triangle  is  a  definite  distance  from  a  certain  angle  on  tlie  southerly 
side  of  Baden  street,  the  exact  location  of  which  angle  both  sides  agree 
to.  The  complaint  alleges,  in  substance,  that  the  jrfaintiff  is  the 
owner  in  fee  simple  of  this  triangular  piece  of  land,  and  that  she  and 
her  predecessors  in  title  were  in  continuous  peaceable  and  un4|^puted 
possession  of  such  piece  of  land  for.  more  than  30  years  immediately 
preceding  the  year  1913,  or  thereabouts;  that  during  all  that  timt 
there  had  been  maintained  continuously  in  the  same  place,  by  the  plain- 
tiff's predecessors  in  title,  a  fence  on  the  westerly  boundary  of  such 
triangular  piece  of  land;  that  in  the  year  1913  the  defendants,  or 
their  predecessors  in  title,  caused  this  fence  to  be  removed,  construct- 
ed a  fence  on  the  easterly  boundary  of  such  triangular  piece  of  land, 
took  possession  of  such  land,  and  have  ever  since  remained  in  posses- 
sion thereof ;  that  in  the  year  1913  the  defendants  caused  to  be  ct)n- 
structed  on  such  piece  of  land  part  of  a  brick  building,  which  has  re- 
mained thereon  ever  since ;  that  before  the  construction  of  such  build- 
ing began,  and  during  the  course  of  its  construction,  the  plaintiff  and 
her  predecessors  in  title  protested  against  such  construction,  and  warn- 
ed the  defendants  that  the  same  would  be  and  was  an  encroachment 
upon  such  triangular  piece  of  land;  and  that  before  the  commence- 
ment of  this  action  the  plaintiff  demanded  of  the  defendants  the  re- 
moval of  such  building  from  such  land. 

In  the  year  1850  tlvjre  was  filed  in  the  Monroe  county  clerk's  of- 
fice a  map  (Liber  2  of  Maps,  page  49)  showing  the  plotting  and  lay- 
ing out  into  lots  and  a  street  of  a  tract  of  land  in  the  city  of  Rochester, 
bounded  on  the  east  by  Parker  street,  now  Joseph  avenue,  and  on  the 
west  hy  Clinton  Street,  now  Clinton  Avenue,  North.  This  tract  of 
land  was  owned  by  one  Henry  McDonald,  who  is  the  source  of  title 
to  the  lands  of  the  pbintiff  and  defendants,  including  that  in  dispute. 
The  street  so  laid  out  runs  easterly  and  westerly  through  the  middle 
of  the  tract,  and  was  originally  designated  McDonald  avenue.  Its 
name  has  now  been  changed  to  that  of  Baden  street. 

Lot  7  of  this  tract,  bounded  on  the  east  by  lot  9,  lot  9,  bounded  on 
the  east  by  lot  II,  and  lot  11^,  all  fronting  on  the  southerly  side  ol 
Baden  street,  are  particularly  involved  in  this  controversy.  The  tri- 
angular piece  of  land  in  dispute  is  on  the  west  side  of  lot  9 

Lot  7  is  designated  on  the  map  as  40  feet  wide  in  front  and  24  feet 
wide  in  rear.  Neither  side  of  it  is  at  right  angles  to  Baden  street. 
Lot  9  is  designated  on  the  map  as  35  feet  wide  in  .front  and  27^  feet 
wide  in  rear.  Its  west  line,  which  is,  of  course,  the  east  line  of  lot  7, 
is  not  at  right  angles  to  Baden  street,  but  its  east  line  is  at  right  angles 
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to  Baden  street  Lot  11  is  35  feet  wide  in  front  and  rear,  and  both 
its  east  and  west  lines  are  at  right  angles  to  Baden  street. 

The  proof 'of  the  plaintiff,  and  it  is  quite  convincing,  is  that  lot  7 
is  scant  35  feet  in  width  in  front.  The  defendants  concededly  own  lot 
7  and  a  strip  8  feet  in  width  off  the  west  side  of  lot  9.  The  plaintiff 
concededly  owns  the  remainder  of  lot  9  and  the  westerly  part  of  lot 
11.  The  proof  is  convincing  to  me  that  the  plaintiff  owns  a  strip  of 
land  off  the  west  side  of  lot  11  4V2  feet  wide  in  front  and  dy^  feet  wide 
in  the  rear,  and  all  of  lot  9,  except  such  strip,  8  feet  in  width,  off  the 
west  side  thereof — in  other  words,  a  piece  of  land  31^^  feet  wide  in 
front  and  26  feet  wide  in  rear. 

The  chain  of  title  of  the  plaintiff  and  defendants,  in  its  chronologi- 
cal order,  is  as  follows  (the  italics  are  mine) : 

Henrv  McDonald  and  Wife  to  Ernst  Peters.  Warranty  Deed  Dated  October 
24,  1851. 
CJonveys  all  that  tract  or  parcel  of  land,  sltunte  in  the  city  of  Rochestw, 
county  of  Monroe,  and  state  of  New  York,  liounded  on  the  north  by  McDonald 
avenue,  on  the  west  by  land  owned  by  Henry  McDonald,  and  on  the  sonth. 
by  Mrs.  Bowes,  and  on  the  east  by  land  belnnfflng  to  Mr.  Spies.  Bald  lot  is 
thirty-five  feet  front  on  McDonald  avenue,  and  ticentjf-four  feet  icide  in  the 
rear,  and  extending  back  to  Mrs.  Bowes*  land. 

The  description  in  this  conveyance  does  not  in  terms  refer  to  lot  7, 
but  it  contains  an  exact  description  of  the  width  of  lot  7  in  the  rear, 
describes  the  front  of  the  lot  ^s  35  feet  in  width,  and  refers  to  an  east- 
em  boundary  that  in  later  conveyances  is  recognized  as  the  east  line 
of  lot  7,  being  the  west  line  of  lot  9.  The  record  does  not  disclose  any 
title  in  "Mr.  Spies."  The  name  appears  in  the  later  convevances.  va- 
riously, as  "Spices,"  "Mr.  vSpirs."  "Mr.  Spice."  "Spies,"  "Spies,"  but 
most  often  as  "Spies."  Whoever  Spies  may  have  been,  he  probably 
held  a  contract  for  the  purchase  of  the  land  east  of  that  conveyed, 
which  never  matured  in  title  to  him.  There  is  no  doubt  that  the  prop- 
erty on  the  east  of  that  conveyed  is  lot  9. 

Ernest  Peters  and  Wife  to  John  Marzluff  and  Elizabeth  Marzluff.    Warranty 
Deed  Dated  February  16,  1852. 
Conveys  the  same  as  the  last  conveyance,  except  that  the  rear  of  the  lot  la 
described  as  twenty-five  feet  in  width  and  the  premises  conveyed  are  recited 
to  be  the  same  as  those  in  the  last  conveyance. 

John  Marzlnff  to  Leo  Schlitzer.      Warranty  Deed  Dated  November  6,  1854. 

Conveys  by  the  same  description  as  the  last  conveyance,  except  that  It 
omits  any  reference  to  either  of  the  last  two  conveyances,  and  odds  the  fol- 
lowing: **The  said  premises  being  known  as  lot  number  seven  (7)  on  a  map  of 
the  McDonald  tract  filed  in  the  clerk's  office  of  Monroe  county,  to  which  said 
map  reference  Is  hereby  had  for  a  more  particular  description;  the  part 
hereby  intended  to  be  conveyed  being  the  undivided  one-half  of  the  said  lot 
and  no  more." 

Leo  SchUtzer  and  Wife  to  Elizabeth  Marzluff.     Warranty  Deed  Dated  Ko- 
vember  28,  1854. 
Conveys  by  the  same  description  as  the  last  conveyance. 

Henry  McDonald  and  Wife  to  Martha  Hart    Deed  Dated  September  12,  1855. 

Conveys  all  that  tract  or  parcel  of  laud  sHuute  in  the  city  of  Rochester, 

county  of  Monroe,  and  state  of  New  York,  and  known  and  distinguished  as 

lots  numbers  nine  (9)  and  eleven  (11)  on  the  McDonald  allotment  on  the 
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Gorham  tract,  and  auireyed  by  Daniel  McHenry,  as  by  reference  to  a  map  of 
the  same  on  file  in  the  ottlce  of  the  clerk  of  the  county  of  Monroe  wil)  iiioro 
fully  appear.  Said  lot  nnmber  9  Is  35  feet  wide  In  front  and  '27 Vt*  feet  wide 
in  the  rear,  and  said  lot  number  eleven  Is  35  feet  wide  in  front  lind  rear. 
Both  of  said  lots  are  114  feet  in  depth  and  are  bounded  in  front  by  McDonald 
avenue  and  in  the  rear  by  Mrs.  Bowes'  land. 

Martha  Hart  to  Ernest  Kuhn,    Deed  Dated  September  8, 1850. 
Conveys  by  same  description  as  that  lu$t  above. 

Ernest  Kuhn  and  Wife  to  John  Bahde.    Deed  Dated  March  11,  1857. 
Conveys  by  same  description  as  that  last  above. 

Elizabeth  Marzluff  and  John  MarzluiT  to  Ferdinand  End.     Warranty  Deed 
Dated  September  13,  1850. 
Conveys  by  same  description  as  that  in  Marzluff  to  Schlltzer,  above. 

Leo  Schlitzer  and  Wife  to  Ferdinand  End.  Quitclaim  Deed  Dated  September 
14.  1850. 
Conveys  all  that  trnct  or  parcel  of  land  sitnnte  •  •  ♦  bounded  on  the 
north  on  McDonald  avenue,  on  the  west  by  land  owned  by  Henry  McDnnnld, 
aod  ou  the  south  by  Mrs.  Bowes*  land,  and  on  the  east  by  land  owned  by  Mrs. 
Spice,  nnd  in  the  6th  ward  of  the  city  of  Rochester.  Said  lot  is  35  feet  front 
on  McDonald  avenue  and  twenty-flve  feet  wide  in  the  rear,  and  extending;  l)Ack 
to  Mrs.  B<nves'  land.  The  said  premises  being  known  as  lot  number  sewn  (No. 
7)  on  a  map  of  the  McDonald  tract  filed  In  the  clerk*s  otiice  of  the  county  of 
Monroe. 

John  Bnhde  and  Wife  to  John  W.  Goenner.  .Deed  Doted  April  11, 1SG4. 
Conveys  by  same  description  as  that  of  McDonald  to  Hart,  above» 

John  W.  Guenner  to  Ferdinand  End.    Deed  Dnted  May  18,  1804. 

Conveys  all  that  tract  or  porcel  of  land  sitnnte  in  the  city  of  Rochester, 
county  of  Monroe,  and  state  of  New  York,  belnj?  8  feet  taken  off  from  the 
west  side  of  lot  number  nine  (0>  in  the  McDonald  allotment  on  the  (lorhnm 
tract,  sun-eyed  by  Dnniel  McHonry,  according  to  a  map  of  snid  allotment  on 
file  in  the  clerk's  office  of  said  county  of  Monroe.  The  land  hereby  Intended 
to  be  conveyed  being  the  premises  next  adjoining  the  premises  note  oivncd 
and  occupied  hy  the  party  of  the  second  purt,  and  being  el;rht  (8)  feet  wide 
front  and  rear  and  one  hundred  fourteen  (114)  feet  deep.  The  party  of  the 
first  part  hereby  reserves  the  privilege  for  himself  and  asaijais  to  use  the  well 
now  on  the  premises  above  conveyed  in  common  with  the  party  of  the  seccmd 
part  for  and  during  the  period  of  five  months  from  the  date  hereof  nnd  no 
longer.  The  party  of  the  first  part  and  assigns  to  have  at  nil  reasonable 
times  during  the  aforesaid  period  of  five  months  free  access  through  the  front 
gate  of  the  premises  now  owned  and  occupied  by  the  party  of  the  second  purt> 
and  not  otherwise^ 

It  IS  to  be  observed  that  this  8- foot  strip^  of  land  is  taketi  from  the 
west  side  of  lot  No.  9  and  extends  the  whole  depth  of  the  lot,  so  that 
the  easterly  boundary  thereof  is  not  at  right  angles  to  Baden  street. 
This  strip  of  land  adjoins  the  premises  owned  and  occupied  by  the 
party  of  the  second  part ;  that  is,  the  premises  known  as  lot  7.  It  ap- 
pears that  there  was  a  well  on  this  strip  of  land,  and  that  probably  the 
easterly  line  of  the  strip  was  marked  by  a  fence  immediately  con- 
structed* after  the  above  conveyance,  because  there  was  reserved  to 
the  grantor  the  privilege  of  using  the  front  gate  of  lot  7,  which  would 
not  have  been  necessary  if  a  fence  had  not  separated  the  premises. 

Ferdinand  End  and  %Vlfe  to  William  Graebe.    Quitclaim  Deed,  Dated  July 
14,  1S64. 
Conveys  all  that  tract  or  parcel  of  land  situate  in  the  city  of  Rochester, 
bomided  north  by  McDonald  avenue,  on  the  west  by  land  now  or  formerly 
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owned  by  Henry  McDonald,  on  the  sontli  by  Mrs*  Bowei^  land,  and  on  the  east 
by  land  now  or  formerly  owned  by  one  Spies,  and  being  in  the  Sixth  (6th)  Ward 
of  said  dty,  and  knovni  as  lot  number  seven  (^o.  7)  on  a  map  of  the  McDonald 
tract,  which  map  is  on  file  in  the  clerk's  office  of  said  county  of  Monroe.  Ref- 
erence being  had  to  said  map  for  a  more  particular  description. 

Also  all  that  other  tract  or  parcel  of  land  being  eight  <8)  feet  taken  off  from 
the  west  of  lot  number  nine  (No.  9)  in  the  McDonald  allotment  on  the  Gorhani 
tract,  surveyed  by  Daniel  McHenry,  according  to  a  map  of  said  allotment  on 
file  In  the  clerk's  office  of  said  county  of  Monroe.  Reference  being  had  for  a 
more  particular  description  of  the  last  above  mentioned  tract  or  paioel  of 
land  hereby  conveyed  by  a  certain  deed  executed  by  John  W.  Ouenner  to  the 
said  Ferdinand  E)nd,  which  deed  bears  date  the  18th  day  of  May,  1864^  and 
was  recorded  on  the  same  day  at  eleven  o'clock  in  Liber  185  of  Deeds,  at 
page  359. 

William  Graebe  to  Caroline  End.    Quitclaim  Deed  Dated  July  14,  1864. 
Conveys  by  the  same  description  as  last  above. 

Caroline  End  and  Ferdinand  End,  Her  Husband,  to  Jacob  Nonnold.    Warranty 
Deed  Dated  August  2, 1864. 
Conveys  by  the  same  description  as  last  above. 

Elizabeth  Marzluff  and  John  Marzhiff,  Her  Husband,  to  Jacob  Nunnold.   Quit- 
claim Deed  Dated  August  3, 1864. 
Conveys  to  correct  error  In  above  deed  from  Elizabeth  MarzlufF  and  John 
Marzluff  to  Ferdinand  End,  where  only  an  undivided  half  appears  to  have  been 
conveyed,  where  the  whole  should  have  been  conveyed. 

John  W.  Guenner  to  John  Meyering  and  Wife.  Deed  Dated  February  14,  1867. 
Conveys  all  that  tract  or  parcel  of  land  situate  In  the  city  of  Rochester, 
county  of  Monroe,  and  state  of  New  York,  known  and  distinguished  as  fol- 
lows: Being  thirty  and  a  half  (30^)  taken  from  the  east  side  of  the  following 
described  premises,  viz:  Lots  numbers  nine  (9)  and  eleven  (11)  in  the  McDonald 
allotment  on  the  Gorham  tract,  surveyed  by  Daniel  McHenry,  reference  b^ng 
had  to  a  map  of  the  same  on  file  in  the  office  of  the  clerk  of  the  county  ot 
Monroe.  The  premises  hereby  agreed  to  be  conveyed  are  thirty  and  a  half 
(30^)  feet  front  on  McDonald  avenue  and  twenty-eight  and  a  half  (28%) 
feet  in  rear,  and  one  hundred  fourteen  (114)  feet  deep,  and  are  next  adjoining 
on  the  east  the  premises  on  which  the  dwelling  house  now  owned  by  John 
W.  Guenner  (Is  located). 

William  Kuenner  (John  W.  Guemer)  to  Peter  Frombens.  Deed  Dated  April 
9,  1867. 
Conveys  all  that  tract  or  parcel  of  land  situate  in  the  dty  of  Rodiester, 
county  of  Monroe,  and  State  of  New  York,  and  known  and  distinguiBhed  <m 
lot  number  nine  (9)  on  the  MoDonald  allotment  on  the  Omrham  tract,  survey- 
ed by  Daniel  McHenry,  as  by  reference  to  a  map  of  the  same  on  file  in  Monroe 
county  clerk's  office  will  more  fully  appear.  Baid  lot  No.  nine  (9)  is  thirty  (SO) 
feet  tcide  in  front  and  28  feet  and  4  inches  in  rear.  Said  lot  No,  nine  (9)  is 
one  hundred  fourteen  (114)  feet  in  depth  and  bounded  in  front  by  McDonald 
avenue  and  in  rear  on  the  south  by  Mrs.  Bouls'  lane. 

This  conveyance  seems  to  have  been  attended  with  no  small  degree 
of  error.  The  grantor,  John  W.  Guenner,  seems  to  have  changed  his 
name  to  William  Kuenner.  I  say  this,  because  there  seems  to  be  no  dis- 
pute of  the  identity  of  the  grantor.  The  deed  conveys  lot  No.  9  of  the 
McDonald  allotment  on  the  Gorham  tract,  and  in  the  deed  th6re  is  no 
reference  to  lot  number  11.  The  fact  is  that  the  grantor  owned  a 
part  of  lot  11  and  only  a  part  of  lot  9.  He  acquired  by  his  deed  from 
Bahde,  as  already  appears,  a  lot  70  feet  wide  in  front  on  McDonald 
avenue  and  62%  feet  wide  in  the  rear ;  that  is,  lot  9,  35  feet  wide  in 
front  and  27^/^  feet  wide  in  the  rear,  and  lot  11,  35  feet  wide  in  front 
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and  rear.  OflF  the  west  side  of  lot  9  he  sold  a  strip  of  land  8  feet 
wide,  leaving  the  remainder  of  lot  9  27  feet  wide  in  front  and  19% 
feet  wide  in  the  rear.  Then  he  sold  all  of  lot  11,  except  a  strip  4M> 
feet  wide  in  front  and  6%  feet  wide  in  the  rear.  That  left  him  a  lot 
31%  feet  wide  in  front  and  26  feet  wide  in  the  rear.  Yet  by  his  deed 
he  conveyed  a  lot  30  feet  wide  in  front,  although  he  owned.  1%  feet 
more,  and  28%  feet  wide  in  the  rear,  fdthough  he  owned  only  26  feet 
in  width.  The  defendants  argue  that  that  portion  of  the  frontage  of 
his  lot  which  he  failed  to  convey  should  be  added  to  the  premises  of 
the  defendants.  Might  it  not  just  as  well  be  argued  tKat  he  gave  the 
land  to  his  neighbor  on  the  east  ?  Could  it  not  be  more  forcefully  ar- 
gued that  he  gave  it  to  his  neighbor  on  the  east,  because  he  only  de- 
scribes land  in  lot  9?  The  fact,  which  both  sides  seem  to  concede, 
that  there  is  a  surplus  of  about  16  feet  between  Toseph  street  and 
Clinton  Avenue  North  is  no  reason  why  this  land  should  be  added  to 
that  of  the  defendants. 

Jacob  Nunnold  and  Wife  to  Daniel  Wenner  and  Oathecine  Wenner,  His  Wife. 
Warranty  Deed  Dated  July  29,  1872. 
Ck>nTey8  by  the  same  description  as  that  from  Caroline  Bnd  and  husband  to 
Jacob  Nunnold. 

Will  of  Daniel  Wenner.    Admitted  to  Probate  September  21,  1882. 
Testator  derises  his  real  estate  to  Ms  wtfe^  Gatberlne  Wenner. 

Oatherine  Wenner,  Widow,  and  Survivor  of  Daniel  Wenner,  to  Frederick  Stuck 
and  Anna  Maria  Stuck,  His  Wife.    Warranty  Deed  Dated  August  29, 1889. 
Conveys  by  same  descriptloii  as  from  End  and  another  to  Ntinoold. 

Frederld^  Studc  and  Wife  to  Catherine  Wenner.     Warranty  Deed  Dated 
Jane  20, 1890. 
Conveys  by  the  same  description  as  in  last  above*  and  recites  consideration 
as  satisfaction  of  mortgage  from  Stuck  and  wife  to  Catherine  Wenner. 

Last  Win  and  Testament  of  Catherine  Wenner.    Admitted  to  Probate  April 
29.1908. 
Devises  property  to  her  cbildren,  Henry  Wenner,  Catherine  Walker,  and  Mag- 
dalena  Wenner. 

Hairy  J.  Wenner  and  Wife  and  Catherine  Welker  to  Anthony  Buonomo  and 
Johanna  Buonomo^  His  Wife.    Warranty  Deed  Dated  April  18,  1903. 
Conveys  same  as  from  Stuck  to  Catherine  Wenner,  except  that  there  is  a 
statement  of  the  diange  in  name  of  McDonald  avenue  to  Baden  street. 

Magdalena  S<^uster,  Formerly  Magdalena  Wenner,  to  Anthony  Buonomo  and 
Johanna  Buonomo,  His  Wife.    Warranty  Deed  Dated  April  18,  1903. 
Conveys  same  as  last  above. 

Peter  Fromherz  to  Abran  B3.  Levin.    Deed  Dated  September  20,  1904. 

Conveys  all  that  tract  or  parcel  of  land  situate  in  the  dty  of  Rochester, 
county  of  Mcmroe,  and  state  of  New  Tork,  known  and  distinguished  as  part  of 
lots  No.  nine  (9)  and  eleven  (11)  on  tlie  McDonald  allotment  of  the  Gorham 
tract,  surveyed  by  Daniel  McHenry,  as  by  reference  to  a  map  of  the  same  on 
file  in  Monroe  coimty  clerk's  office  will  more  fully  appear,  being  bounded  on 
the  west  by  premises  conveyed  by  John  W.  Guenner  to  Ferdinand  End  by  deed 
dated  May  18»  1864,  and  recorded  in  Monroe  county  clerk's  office  in  Liber  185 
of  Deeds»  at  page  859,  and  on  the  east  by  premises  c<Hiveyed  by  John  W.  Guen- 
ner to  John  Meyering  and  Catherine  Meyering  by  deed  dated  February  14, 
1867,  and  recorded  in  Monroe  county  clerk's  office  in  Liber  207  of  Deeds,  at 
page  398. 

The  premises  hei^y  conveyed  are  situate  on  th^  south  side  of  Baden  street 
(formeriy  McDonald  avenne)  and  are  about  thirty  (SOJ  feet  wi^  i»  /roiU^  more 
176N.XA— U 
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or  lesB,  <md  about  iuHmty-eiplit  feet  four  inches  (28  ft.  4  ^^J  ^^^^  ^  rear, 
more  or  less,  and  about  one  bundred  fourteen  (114)  feet  deep,  more  or  less, 
being  tbe  same  premises  conveyed  to  tbe  party  of  tbe  first  part  by  William 
Kuenner  (or  Jobn  W.  Guenner)  by  deed  dated  April  9,  1867,  and  recorded  in 
Monroe  county  clerk's  office  in  Liber  211  of  Deeds,  at  page  125. 

Anthony  Buonomo  and  Johanna  Buonomo,  His  Wife,  to  Andonlno  Zito  and 
Rosalia  Zito,  His  wife.    Warranty  Deed  Dated  April  14,  1910. 
Conveys  by  same  description  as  from  Magdalena  Sdiuster  to  parties  of  the 
first  part 

Abraham  E.  Levin  to  Rebecca  Levin.    Deed  Dated  June  17, 1913. 
Conveys  by  same  description  as  In  Fromherz  to  Levin. 

Rebecca  Levin  to  Sadie  B.  Seader.    Deed  Dated  August  11,  1915. 
Conveys  by  same  description  as  in  Levin  to  Levin. 

Mr.  Lozier,  the  surveyor,  called  by  the  plaintiff,  after  making  the 
proper  offset  from  the  established  monument  in  the  angle  of  Baden 
street,  ran  a  line  along  the  southerly  line  of  Baden  street  easterly 
1621^  feet,  to  a  point  which  he  determined  to  be  the  east  line  of  lot 
11.  In  doing  this  he  determined  the  frontage  of  lot  7  to  be  35  feet, 
and  not  40  feet,  as  shown  by  the  figures  on  the  McDonald  map.  Oth- 
erwise, his  measurements  agreed  with  the  figures  on  the  map.  He 
justifies  his  correction  as  to  the  frontage  of  lot  7  on  several  different 
grounds.  The  McDonald  map  shows  on  its  face  no  scale.  Lozier 
made  various  tests  and  determined  the  scale  to  be  60  feet  to  the  inch. 
Using  that  scale,  he  made  the  frontage  of  lot  7  scant  35  feet.  He 
found  at  the  point  which  he  determined  to  be  the  east  line  of  lot  11  an 
old  fence.  From  that  point  he  measured  westerly,  along  the  front  of 
lot  11,  30%  feet,  the  distance  given  in  the  deed  from  Guenner  to 
Meyering,  dated  February  14,  ,1867,  and  that  brought  him  to  a  point  3 
inches  east  of  an  old  fence.  He  then  measured  31%  feet  west,  and 
that  brought  him  to  a  point  .8  of  a  foot,  or  9.6  inches,  west  of  a 
fence  running  back  to  the  comer  of  the  brick  building  in  question. 
As  already  indicated,  after  the  conveyance  to  Meyering,  there  remain- 
ed in  Guenner  a  lot  whose  fronts^ge  was  31%  feet.  This  fence  is  the 
one  in  dispute.  The  point  Lozier  reached  in  his  measurement,  9.6 
inches  west  of  the  fence,  being  the  former  line  of  the  fence,  marked 
the  westerly  line  of  the  plaintiff's  land  and  the  easterly  line  of  the  de- 
fendant's land.  Proceeding  west,  he  measured  43  feet  from  the  point 
9.6  inches  west  of  the  fence  in  dispute,  and  reached  a  point  9  inches 
east  of  an  old  fence.  This  substantially  verified  his  assumption  that 
the  deeds  were  right  which  conveyed  lot  7  as  having  a  frontage  of  35 
feet,  instead  of  40  feet.  The  variation  was  only  9  inches,  and  that  in 
favor  of  the  defendants.  The  fact  that  in  some  way  the  defendants 
acquired  a  strip  of  land  9  inches  in  width  more  than  they  were  entitled 
to,  along  their  western  boundary,  gave  them  no  right,  certainly,  to 
take  land  from  their  neighbor  on  the  east  Lozier  then  proceeded 
from  the  point  on  the  street  line  30%  feet  from  the  point  which  he 
located  as  the  east  line  of  lot  No.  11,  southerly,  to  the  rear  of  the  lot, 
where  he  found  an  old  post,  substantially  on  the  south  line  of  lot 
11,  and  where  there  were  some  parts  of  a  fence  running  east  and  west, 
although  there  was  no  fence  attached  to  this  post.  He  then  measured 
westerly  26  feet  from  the  old  post,  which  brought  him  .9  of  a  foot  to 
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the  east  of  the  fence  extending  from  the  building  on  the  lot  line ;  that 
is,  from  the  southeast  corner  of  the  building.  He  thereby  reached  the 
conclusion  that  the  fence  in  dispute  was  .8  of  a  foot  on  the  plaintiffs 
land  at  the  front,  and  .9  of  a  foot  on  the  defendants'  land  in  the  rear. 
This  shows  that  the  brick  building  is  over  on  the  plaintiff's  land  .57 
of  a  foot  at  the  front,  and  runs  back  about  21  feet,  where  it  crosses 
the  line  of  the  lot.  It  is  to  be  observed  that  all  these  fences  in  their 
present  location,  except  the  fence  in  dispute,  are  old  fences,  probably 
having  existed  for  more  than  30  years. 

We  now  return  to  the  land  in  dispute,  and  particularly  the  line 
fence  between  the  properties  of  the  plaintiff  and  defendants.  I  think 
it  can  fairly*  be  said  that  that  fence,  before  it  was  arbitrarily  removed 
by  the  defendants  into  its  present  location,  marked  both  the  actual 
and  practical  location  of  the  line  between  these  properties.  Upon 
the  undisputed  evidence,  that  fence,  until  it  was  changed  by  the  di- 
rection of  the  defendants  in  1913,  had  existed  in  its  old  location  for 
more  than  30  years.  Although  the  defendants'  engineer  testifies  that, 
when  the  fence  was  in  its  old  location,  the  boards  were  on  the  east 
side  of  the  fence,  the  great  preponderance  of  evidence  is  that  they 
were  on  the  west  side  of  the  fence.  It  is  to  be  observed  that  the  de- 
fendants' engineer  made  a  survey  of  the  locus  in  quo  in  1892,  when 
he  seems  to  have  located  the  line  between  the  parties  as  that  along 
which  the  defendants  placed  the  present  fence.  Over  the  objection 
and  exception  of  the  plaintiff,  this  surveyor  was  permitted  to  testify 
to  a  custom  in  the  city  of  Rochester  for  placing  the  posts  of  a  division. 
fence  upon  the  property  of  one  of  the  parties  and  the  hoards  over 
the  line  on  the  property  of  the  otfier.  If  that  rule  were  adopted  in  this 
case,  it  seems  to  me  that  the  plaintiff  was  entitled  to  recover  all  the 
land  she  claimed  and  to  have  the  defendants'  building  removed  there- 
from. The  trial  court  adopted  the  rule  that  the  center  of  Ae  posts  of 
the  fence  should  be  regarded  as  the  proper  line,  and  so  reached  a  con-< 
elusion  more  favorable  to  the  defendants  than  they  were  entitled  ta 

[1]  In  order  to  reach  the  conclusion  arrived  at  by  him,  the  defend- 
ants' engineer  assumed  that  lot  7  was  40  feet  wide  in  front,  as  indi- 
cated by  the  figures  on  the  McDonald  map)  and  then,  to  make  his  sur* 
vey  reach  the  result  desired,  he  had  to  take  4  feet  away  from  the 
frontage  of  the  lot.  It  is  to  be  noted  that  the  defendants'  engineer 
does  not  dispute  the  correctness  of  the  scale  of  the  McDonald  map, 
as  determined  by  the  |daintiff's  engineer,  as  applied  to  the  lots  im- 
mediately involved.  Certainly  the  trial  judge  was  justified  in  adopt- 
ing the  conclusion  reached  by  the  engineer  of  the  plaintiff  as  to  the 
division  line  between  these  contending  parties. 

[2]  As  I  view  the  evidence  in  the  case,  there  is  no  room  for  the 
claim  that  the  plaintiff  is  not  entitled  to  the  relief  given  her  by  the 
trial  court,  because  of  the  assertion  that,  although  she  might  have  suc- 
ceeded if  the  conveyances  in  her  chain  of  title  had  described  the  land 
to  which  she  has  been  adjudged  entitled  by  the  judgment  under  re- 
view, snch  conveyances  did  not  describe  it.  I  think  they  did  describe 
it;  at  least,  that  the  trial  court  was  justified  by  the  evidence  in  find- 
ing that  they  did. 
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It  follows,  from  the  foregoing,  that  the  judgment  appealed  from 
must  be  affirmed,  with  costs.  AH  concur,  except  LAMBERT  and 
HUBBS,  JJ.,  who  dissent,  in  opinion  by  LAMBERT,  J.,  and  vote 
for  reversal. 

LAMBERT,  J.  (dissenting).  The  dispute  is  over  a  boundary  line 
betwewi  lands  of  the  plaintiff  and  defendants,  consisting  of  a  small 
piece  of  land  in  the  form  of  an  isosceles  triangle,  with  a  base  of  eight- 
tenths  of  a  foot  on  the  southerly  side  of  Baden  street  (formerly  Mc- 
Donald avenue)  in  the  city  of  Rochester,  and  the  sides  of  which  ex-, 
tend  southerly  for  a  distance  of  about  40  feet. 

The  complaint,  in  its  allegations  of  ownership,  presents  but  two  is- 
sues. The  first  is  the  allegation  of  ownership  to  the  specific  lands 
described  by  metes  and  bounds;  second,  the  allegation  of  adverse 
possession  of  the  same  land.  These  allegations  are  put  in  issue  by 
the  answer,  by  appropriate  denials,  and  covered  by  allegations  of 
ownership  in  the  defendants. 

The  decision  has  gone  for  the  plaintiff.  The  judgment  rendered  is 
predicated  upon  findings  of  fact  justifying  practical  location.  Practi- 
cal location  rests  in  an  agreement,  express  or  implied,  and  recognized 
for  a  period  of  20  years,  unless  estoppel  arises  by  reason  of  changed 
relations  induced  thereby.  Coming  v.  Troy  I.  &  N.  F.,  44  N.  Y.  577; 
Bell  V.  Hayes,  60  App.  Div.  382,  69  N.  Y.  Supp.  898;  Katz  v.  Kaiser, 
154  N.  Y.  294,  48  N.  E.  532. 

The  allegations,  first,  of  the  complaint,  tender  the  issue  of  owner- 
ship in  fee  simple  of  the  premises  described  by  metes  and  bounds. 
When  the  lands  thus  described  are  located  on  the  ground  by  reference 
to  the  metes  and  bounds,  then  we  have  the  premises  claimed  by  the 
plaintiff.  The  second  count  of  the  complaint  tenders  the  issue  of  ad- 
verse possession  of  the  identical  premises  described  in  the  first  cause 
•of  action.  The  remaining  counts  purport  to  allege  the  wrongful  acts 
of  the  defendant  and  their  predecessors  in  title  in  depriving  the  plain- 
tiff and  her  predecessors  in  title  of  the  possession  and  use  of  the  lands 
thus  described.  The  doctrine  of  adverse  possession  is  divergent  in 
principle  from  that  of  practical  location.  Practical  location  is  founded 
upon  mutual  acquiescence.  Adverse  possession,  oh  the  other  hand,  is 
based  upon  the  assertion  of  a  claim  of  title,  hostile  to  all  others. 

I  am  unable  to  discover  any  allegations  of  thii^  complaint,  setting 
forth  an  agreement  of  the  respective  owners  of  the  disputed  lands, 
either  express  or  by  implication,  that  a  line  between  these  adjoining 
lots  had  been  made  or  acquiesced  in  for  the  period  of  20  years,  or  any 
other  specified  time,  and  for  that  reason  I  think  this  judgment  ought 
not  to  stand.  It  was  not  tried  upon  the  theory  of  practical  location. 
The  trial  court,  however,  at  the  close  of  the  evidence,  applied  that  doc- 
trine and  rendered  the  judgment  from  which  this  appeal  is  taken.  I 
do  not  think  it  ought  to  stand. 

The  remaining  question  is  whether  the:  judgment  can  be  upheld  upon 
the  issues  tendered  by  the  pleadings.  Treating  first  of  the  theory  of 
adverse  possession,  we  find  that  the  plaintiff  acquired  her  title  in  1915. 
Twenty  years'  possession  is  a  prerequisite.    In  realization  of  this,  she 
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seeks  to  tack  her  possession  to  the  possession  of  her  predecessors  in 
title,  and  in  that  way  establish  a  continuous  possession  in  the  same 
chain  of  title  for  the  requisite  20  years.  Under  the  circumstances  of 
this  case,  that  she  cannot  do.  There  is  no  privity  between  the  success 
sive  owners,  either  by  way  of  deed  or  dissent.  Smith  v.  Reich,  80 
Hun,  287,  30  N.  Y.  Supp.  167;  Brainin  v.  Railrpad,  136  App.  Div. 
393,  120  N.  Y.  Supp.  1093;  Staples  v.  Schnackenberg,  148  App.  Div. 
161,  132  N.  Y.  Supp.  1092. 

In  the  case  at  bar,  there  is  no  suggestion  of  any  privity  by  dissent, 
and  hence  the  doctrine  of  adverse  possession  is  unavailable  to  the 
plaintiflF.  This  sends  us  to  the  final  question,  whether  the  disputed 
lands  are  within  the  plaintiff's  deed.  If  the  premises  are  not  within 
the  deed  lines,  then  plaintiff  has  neither  proven  record  title  in  herself, 
nor  can  she  make  available  adverse  possession. 

The  common  source  of  title  to  the  lands  of  both  parties  \§  McDon- 
ald, who,  in  1850,  plotted  a  tract  including  these  lands,  known  as  the 
Gorham  tract,  and  filed  a  map  thereof,  in  the  clerk's  office  of  Monroe 
county.  lyOts  9  and  11  upon  the  MacDonald  map  were  first  conveyed 
1^  MacDonald  to  Hart  in  1855,  and  that  deed  makes  explicit  reference 
lo  the  map,  in  such  a  way  as  to  read  the  map  into  the  conveyance.  In 
1856  Hart  conveyed  the  same  lots  to  Bahde,  with  like  reference  to  the 
map.  In  1864  Bahde  conveyed  both  the  lots  by  like  conveyance  to 
Guenner.  In  1864  Guenner  conveyed  to  End  the  westerly  8  feet  of 
lot  9.  In  1867  Guenner  conveyed  to  Mayering  the  easterly  30%  feet 
of  lot  No.  11.  The  conveyance  to  End  of  8  feet  off  the  westerly  side 
of  lot  No.  9,  and  the  conveyance  to  Mayering  of  the  easterly  30^^  feet 
of  lot  No.  11,  left  the  total  frontage,  according  to  the  map,  of  lots  9 
and  11  as  follows: 

Frontage  of  lot  9  as  shown  on  map 85     feet 

Frontage  of  lot  11  as  shown  on  map 35      feet 

70      feet 

Conveyed  to  End 8      feet 

Ckmveyed  to  Mayering 30%  feet 

.     88%  feet 

Fi^ntage  as  shown  on  map , 70      feet 

Frontage  as  conveyed  to  End  and  Mayering 38%  feet 

Balance  unconveyed 31%  feet 

This  remaining  portion  of  lots  9  and  11  was  conveyed  by  Gruenner 
to  Fromberg,  by  mesne  conveyances  to  the  plaintiff.  That  deed  does 
not  describe  frontage  of  31%  feet,  but  gives  the  frontage  as  being  about 
30  feet. 

As  described  in  the  complaint,  the  lands  to  which  the  plaintiff  now 
makes  claim,  and  which  are  in  dispute,  are  tied  by  their  description  to 
the  angle  m  the  southerly  line  of  Baden  street.  That  point  is  also  a 
tie  point  upon  the  map,  evidencing  the  survey  of  MacDonald's  allot- 
ment in  the  Guenner  tract. 

According  to  the  map,  the  northwest  corner  of  the  plaintiff's  land 
should  be  given  a  distance  from  that  angle  as  follows:    Distance  on 
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lot  2,  57%  feet;  distance  on  lot  7,  40  feet;  distance  on  lot  9,  8  feet- 
total,  105%  feet. 

The  distance  to  that  corner,  as  set  forth  in  the  complaint,  is  only 
100%  feet.  Thus,  apparently,  the  plaintiff  seeks  to  establish  a  loca- 
tion of  her  northwest  comer  some  5  feet  further  west  than  is  called 
for  by  the  map.  The  engineer,  Lozier,  of  the  plaintiff,  and  the  de- 
fendant's engineer,  adopted  the  same  starting  point,  the  angle  in  Baden 
street.  Lozier  then  measured  the  57%  feet  called  for  by  tfie  map  upon 
lot  2,  35  feet  for  lot  7,  35  feet  for  lot  9,  and  35  feet  for  lot  11,  thus 
establishing  what  he  claims  to  be  the  northeast  comer  of  lot  11.  From 
this  point,  thus  located,  he  then  measured  hack  west,  the  respective 
widths  of  lot  9  and  11,  and  making  allowance  for  the  8  feet  sold  from 
the  westerly  side  of  lot  9,  and  thus  fixed  plaintiffs  northwest  comer. 

Obviously,  the  trouble  with  such  measurements  is  that  there  is  a 
shortage  of  land  in  these  particular  lots.  By  thus  establishing  the 
northeast  comer,  and  laying  off  the  lots  to  the  west,  plaintiff  puts  all 
the  shortage  upon  the  defendants.  The  map  is  not  laid  out  that  way. 
The  complaint  does  not  describe  the  land  with  any  such  location  in  the 
mind  of  the  pleader.  The  map  and  the  complaint  tie  to  the  angle  in 
Baden  street,  the  location  of  which  is  not  uncertain,  either  on  the 
map  or  on  the  ground.    Such  location  presents  no  dispute  in  this  record. 

It  must  be  conceded  that  the  defendant's  title  is  not  without  ques- 
tion, but  that  is  not  important  here.  In  this  kind  of  an  action,  as  in 
straight  ejectment,  the  plaintiff  cannot  recover  upon  any  weakness  in 
the  defendant's  title.  The  strength  of  her  own  title  is  all  that  can 
avail  her.  Roberts  v.  Baumgarten,  110  N.  Y.  380,  18  N.  E.  96;  Au- 
buchon  V.  Railroad,  137  App.  Div.  834,  122  N.  Y.  Supp.  561. 

As  I  understand  the  record,  the  plaintiff  has  not  shown  the  lands 
described  in  the  complaint,  or  any  part  thereof,  as  being  in  the  posses- 
sion of  the  defendants,  to  be  within  her  deed  Hne.  She  has  thus  failed 
to  show  any  record  title  in  herself.  For  the  like  reason,  she  cannot 
resort  to  the  doctrine  of  adverse  possession,  since,  as  to  such  lands, 
there  is  no  privity  as  between  her  and  her  predecessors  in  title.  The 
plaintiff's  title  is  within  lots  9  and  11,  as  indicated  on  the  McDonald 
map,  and  lots  9  and  11  do  not  cover  or  contain  the  disputed  land. 

Admitting  I  am  wrong  in  the  conclusions  reached,  I  still  feel  that 
this  judgment  should  not  stand.  Our  courts  have,  in  similar  cases, 
applied  an  equitable  doctrine  in  relief  of  harsh  results,  by  refusing 
mandatory  injunction  in  these  cases  and  granting  relief,  in  lieu  there- 
of, of  money  damages.  Thid  rule  of  equity  is  well  stated  by  Mr.  Jus- 
tice Clarke  in  Goldbachcr  v.  Eggers,  38  Misc.  Rep.  36,  76  N.  Y.  Supp. 
881.  The  doctrine  of  that  case  should  be  here,  applied.  Here  the  in- 
jury to  the  defendant,  resulting  from  the  removal  of  a  portion  of  his 
building,  would  be  great,  and  the  corresponding  benefit  to  the  plain- 
tiff small. 

I  think  the  judgment  should  be  reversed,  and  a  new  trial  granted. 
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CROWN  BLBCTKIO  ILLUMINATING  00..  Inc.,  y.  OHIARIBLLO. 

(Supreme  Court,  Appellate  Term,  First  Department.    Mardi  IS,  1919.) 

1.  Sales  ^=>214--Good8  to  be  Manufactubed — Passcnq  of  Titix. 

On  sale  of  goods  to  be  manufactured,  title  does  not  pass  until  deUyery 
and  ace^tance. 

2.  Saijbs  ^s»345-— SaU:  of  Goods  to  bb  Madb  UF'^Bxfusal  vo  AooBFl^— Bight 

OF  Selusb — Statxttbs. 

Under  Personal  Property  Law,  i  144,  subd.  3,  an(}  section  145,  where 
goods  to  be  made  up  on  delivery  were  refused  by  buyer,  but  no  notice  they 
would  be  beld  as  bailee  for  buyer  was  glyen  by  seller,  In  absence  of  any- 
thing to  show  goods  oould  not  haye  beto  resold  at  reasonable  price,  seller 
could  not  recoyer  for  installation,  no  installation  having  been  made,  and 
also  recoyer  for  foU  value  of  good8»  wUUe  retaining  them. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  the  Crown  Electric  Illuminating  Company,  Incorporated, 
against  Frank  Chiaridlo.  From  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  Februanr  term,  1919,  before  I^HMAN,  WEEKS,  and. 
FINCH,  JJ. 

Louis  O.  Bergh,  of  New  York  City,  for  appellant. 

Edward  I.  Herbst,  of  New  York  City,  for  respondent  v 

FINCH,  J.  One  Palakoff,  a  salesman  for  the  plainti£F,  testified  in 
this  action  diat  he  went  to  defendant's  place  of  business  and  took  an 
order  for  10  electric  lamps,  that  he  took  measurements  and  turned  in 
the  order  and  directions  for  preparing  the  lamps  for  installation  to 
the  plaintiff,  and  that  defendant  said  he  wsbited  the  lamps  installed  as 
soon  as  some  repairs  then  being  done  by  defendant  in  his  store  were 
completed.  About  two  weeks  later  he  called  on  defendant  in  his 
store,  and  was  told  to  come  again  in  a  week.  In  a  wedc  he  returned 
with  the  lamps  and  an  electrician  to  aid  in  the  installation  and  defend- 
ant refused  to  take  the  lamps,  saying  ''he  could  get  them  cheaper.'* 
He  took  the  lamps  and  fixtures  bade  to  plaintiff,  and  they  were  in 
plaintiff's  place  of  business  at  the  time  of  the  trial. 

When  the  order  for  the  lamps  was  given,  the  defendant  signed 
two  instruments  in  writing.  One  stated,  in  substance,  that  the  sub- 
scriber promised  and  agreed  to  pay  the  sum  of  $145  for  10  electric 
lamps  and  fixtures,  at  $14.50  each  lamp,  'Ho  be  installed  for  me  at  my 
premises — ^the  sum  of  $15  as  first  payment  and  the  balance  $2.50  week- 
ly until  the  sum  of  $145  was  fully  paid."  It  also  provided  that,  if  the 
subscriber  failed  to  pay  any  installment,  the  company  shall  have  the 
right  to  deem  the  fixtures  sold,  and  have  the  right  to  demand  pay  for 
the  entire  amount  agreed  upon. 

The  second  writing  was  a  bill  for  the  goods  charged  to  the  defend- 
ant at  the  price  of  $10  for  each  lamp,  amounting  to  $100,  and  crediting 
him  with  six  old  fixtures  at  the  sum  of  $10,  leaving  a  balance  due  the 
plaintiff  of  $90.    One  of  these  statements  set  forth  the  price  in  the 
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event  of  cash  being  paid,  and  the  other  of  payments  by  small  weekly 
installments.  The  old  fixtures  were  never  obtained  by  the  plaintiff. 
Upon  the  trial  the  defendant  appeared  without  an  attorney,  and  tes- 
tified that  the  plaintiff's  salesman  agreed  to  bring  the  goods  within 
three  weeks  after  the  order  was  given,  and  that,  as  he  did  not  appear 
within  that  time,  defendant  purchased  them  in  another  place.  Upon 
this  testimony  the  court  below  gave  the  plaintiff  a  judgment  for  the 
sum  of  $145,  and  the  defendant  appeals. 

[1,  2]  It  does  not  directly  appear  that  these  lamps  were  to  be  manu- 
factured, but  it  does  appear  that  when  the  order  was  given  the  sales- 
man took  some  measurements,  and  that  special  chains  had  to  be  made 
for  them,  and  that  the  agreement  was  that  they  should  be  installed  by 
the  plaintiff,  so  that  the  rule  that,  as  to  goods  which  have  to  be  manu- 
factured, title  does  not  pass  until  delivery  and  acceptance,  applies  here. 
Subdivision  3  of  section  144  of  the  Personal  Property  Law  (Consol. 
Laws,  c.  41)  is  a  substitute  for  the  common  law  of  this  state  (Mosler 
Safe  Co.  V.  Brenner,  100  Misc.  Rep.  107,  165  N.  Y.  Supp.  336),  and 
reads  as  follows: 

"Although  the  property  tn  the  goods  has  not  passed,  if  they  cannot  readily  be 
resold  for  a  reasonable  price,  and  if  the  provisions  of  section  145  are  not  ap- 
plicable, the  seller  may  offer  to  deliver  the  goods  to  the  buyer,  and  if  the 
buyer  refuses  to  receive  them  may  notify  the  buyer  that  the  goods  are  there- 
after held  by  the  seUer  as  bailee  for  the  buyer." 

In  this  case  the  goods  were  refused  by  the  buyer,  but  it  does  not 
appear  that  any  notice  that  the  goods  would  be  held  by  the  seller  was 
actually  given,  and,  even  if  one  could  be  implied  from  the  acts  of  the 
parties,  nevertheless  there  is  nothing  to  show  that  the  goods  could  not 
be  resold  at  a  reasonable  price,  and  the  case  does  not  come  within 
the  provisions  of  section  145  of  the  Personal  Property  Law.  The 
judgment  as  rendered,  therefore,  allows  the  plaintiff  to  recover  for 
the  amount  charged  for  installation  where  none  was  made,  and  also 
allows  the  plaintiff  to  have  the  fixtures  and  at  the  same  time  recover 
their  full  value.  In  so  doing  the  result  is  that  the  plaintiff  profits 
largely  at  the  expense  of  the  defendant.  This  result  is  wisely  prevent- 
ed by  the  provisions  of  the  Sales  of  Goods  Act  (Consol.  Laws,  c.  41,  §§ 
82-158),  which  were  enacted  to  meet  just  such  a  situation  as  is  here 
presented. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 
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(187  App.  Div.  35) 

MESSERSMITH  v.  AMERICAN  FIDELITY  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    March  5,  1919.) 

L  IKBUBANCE  ^s»139— iNDEinriTT  Insxtbancb — ^Leoautt  of  Object. 

Policy  agreeing  to  indemnify  insured  against  damages  resulting  becanae 
of  violation  of  a  criminal  statute  is  illegal  and  void. 

2.  OoNTRAcrs  ^=»138(1) — Illxoal  Transaction. 

An  obligation  will  be  enforced,  though  directly  connected  with  an  ille- 
gal transaction,  if  it  is  supported  by  an  Independent  consideration,  so  that 
plaintiff  does  not  require  the  aid  of  the  illegal  transaction  to  make  out 
his  case. 

3.  Inbubance  ^a»484 — ^iNDEiormr  Insurance — ^YioeAtion  cor  Statuix. 

Indemnity  policy,  agreeing  to  indemnify  insured  against  loss  by  reason 
of  operation  of  automobile,  where  founded  upon  a  good  and  valid  con- 
sideration, is  enforceable  on  recovery  of  Judgment  against  insured  be- 
cause of  accident,  though  accident  occurred  while  an  infant  was  operating 
the  automobile  in  violation  of  law. 

4.  SAX48  ^ss»48 — JJA^OAL  TrANSAOTXON — RlQRT  TO  PURCHASE  MONET. 

One  who  sells  goods,  knowing  that  they  are  to  be  used  for  an  ill^al 
purpose  of  a  highly  heinous  character,  cannot  recover  the  purchase  price. 

5.  Saues  ^=»48 — ^Illegal  Transaction — ^Recovery  op  Purchase  Price. 

Seller  of  goods  bought  for  an  illegal  purpose  cannot  recover  purchase 
price,  where  he  participates  in  the  illegal  act. 
d.  Insurance  ^s»d4a(3)— Ixxboal  TRANSAcmoN— PLXABtNo. 

Under  a  life  or  acdd^it  policy,  which  by  its  terms  provides  that  the 
company  shall  not  be  liable  for  accident,  injuries,  or  death  while  Insured 
is  engaged  in  an  unlawful  or  illegal  act.  If  such  act  is  a  statutory  of- 
fense, the  answer  setting  up  such  defense  must  set  out  all  the  statutory  ele- 
ments thereof,  and  must  allege  a  causative  connection  between  the  offense 
and  the  injuij  sustained. 
7.  Highways  ^s>184(2) — Auvohobiub  Accident — ^AoMiasiBiLiTY  of  Evidence. 

In  an  action  for  damages  caused  by  an  automobile,  it  is  not  competent 
to  show  that  the  automobile  is  not  registered  as  required  by  the  High- 
way Law,  although  tlie  operation  of  the  automobile  without  having  It 
registered  makes  the  owner  guilty  of  a  mlsd^neanor. 
&  Insurance  ^ss>4S4— Inde&cnity  Insurance — Operation  of  Automobile — 
Failure  to  Register  Autohobiub, 

Insured's  failure  to  register  automobile  as  required  by  law  will  not 
preclude  him  from  recovering  on  an  indemnity  policy  providing  that  in- 
surer will  indemnify  him  from  loss  sustained  in  operation  of  the  automo- 
bil& 

Kmse,  P.  .J.,  and  Fioote,  J.»  dissenting. 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Edgar  C.  Messersmith  against  tfie  American  Kdelity  Com- 
pany. From  an  order  of  the  Special  Term  (101  Misc.  Rep.  598,  167 
N.  Y.  Sapp.  579),  den)dng  plaintiflE's  motion  for  judgment  on  the  plead- 
ings, plaintiff  appeals.    Reversed,  and  motion  granted. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE  AN- 
GELIS,  and  HUBBS,  JJ. 

Franklin  R.  Brown,  of  Buffalo,  for  appellant. 

Charles  Newton,  of  Buffalo,  for  respondent 

HUBBS,  J. .  The  opinion  of  Justice  FOOTE  herein  fully  sets  forth 
the  facts  in  this  case.    It  does  not  seem  to  nie  that  the  cases  cited  as 

^ssFor  otbCT  cfttes  see  8am«  topic  ft  KBHT^NUMBER  in  all  Key-Nnxubered  Dlgeeta  A  I&deree 
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authority  for  sustaining  the  order  made  by  the  Special  Tenn  have  that 
eflfect. 

The  case  of  McMuUen  v.  HoflFman,  174  U.  S.  639,  19  Sup.  Ct.  839. 
43  L.  Ed.  1117,  was  an  action  between  partners  for  an  accounting  of 
the  profits  accruing  from  an  illegal  contract.  The  parties  entered  into 
a  fraudulent  and  illegal  agreement  to  put  in  fictitious  bids  for  a  con- 
tract for  public  improvements.    The  court  said : 

"In  the  case  befcMre  us  the  cause  of  action  grows  directly  out  of  the  illegal 
contract,  and  if  the  court  distributes  the  profits  it  enforces  the  contract,  which 
is  illegal." 

The  same  principle  is  involved  in  the  case  of  Levy  v.  Kansas  City, 
168  Fed.  524,  93  C.  C.  A.  523,  22  L.  R.  A.  (N.  S.)  862. 

In  Riggs  v.  Palmer  et  al.,  115  N.  Y.  506,  22  N.  E.  188,  5  L.  R.  A. 
340,  12  Am.  St.  Rep.  819,  it  was  held  that  one  who  murdered  his  an- 
cestor in  order  to  come  into  possession  of  his  property  should  not  be 
permitted  to  take  the  property.  In  that  case  there  was  fraud  and  the 
commission  of  a  heinous  crime  for  the  purpose  of  personal  gain. 

[1]  I  do  not  question  the  principle  announced  in  those  cases.  Nei- 
ther do  I  question  the  proposition  that,  if  the  insurance  policy  in  ques- 
tion undertook  by  its  express  terms  to  indemnify  the  plaintiflE  against 
damages  resultmg  to  him  because  of  his  violation  of  a  criminal  stat* 
ute,  he  could  not  recover.  In  such  a  case  the  contract  on  its  face  would 
be  illegal  and  void,  and  to  prove  his  cause  of  action  the  plaintiff  would 
have  to  prove  his  contract,  and  that,  being  void  and  illegal  on  its  face, 
could  not  be  enforced. 

[2]  It  seems  to  me,  however,  that  there  is  a  great  difference  be- 
tween such  a  case  and  the  case  at  bar.  Here  the  contract  on  its  face 
is  perfectly  legal.  It  does  not  purport  to  indemnify  the  plaintiff  against 
damages  growing  out  of  the  performance  of  an  illegal  act  The  insur- 
ance policy,  as  drawn,  had  been  approved  by  the  state,  and  was  issued 
for  a  valid  consideration.  The  plaintiff  in  this  case,  to  make  out  his 
cause  of  action,  was  not  required  to  prove  any  unlawful  act.  In  fact, 
all  of  the  material  allegations  of  the  complaint  are  admitted,  and  the 
defendant  seeks  to  escape  the  liability  which  the  policy  places  upon  it 
by  an  independent,  affirmative  defense  to  the  effect  that  at  the  time 
of  the  accident  the  automobile  was  being  driven  by  a  boy  under  18 
years  of  age  in  violation  of  law.  . 

*'An  obligation  wiU  be  enforced,  though  indirectly  ccmnected  with  an  illegal 
transaction,  if  it  is  supported  by  an  Independent  consideration,  so  that  the 
plaintiff  does  not  require  the  aid  of  the  illegal  transaction  to  make  out  his 
case."  Armstrong  r.  American  Exchange  National  Bank,  188  U.  S.  405,  at 
page  468,  10  Sup.  Ct.  450  at  page  461  (33  L.  Bd.  747). 

It  seems  to  me  that  there  is  art  attempt  in  this  case  to  connect  dis- 
tinct and  independent  transactions,  and  to  inject  into  the  insurance  con- 
tract, which  was  fair  and  legal  in  itself,  the  illegal  feature  of  the  other 
independent  transaction.  ^ 

[3]  The  independent  legal  contract  of  insurance,  founded  upon  a 
good  and  valid  consideration,  was  not  made  void  by  an  incidental  vio- 
lation of  the  Highway  Law.  The  violation  of  the  statute  was  an  en- 
tirely distinct  and  disconnected  act    The  issuing  of  the  policy  and  the 
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violation  of  the  Highway  Law  were  in  no  way  connected.  The  issu- 
ing of  the  policy  did  not  lead  to  the  violation  of  the  Highway  Law  in 
any  way,  it  was  not  intended  to  aid  or  encourage  such  violation  of  the 
law,  and  it  is  not  alleged  in  the  answer  to  have  had  any  such  effect. 
The  risks  insured  against  are  not  the  consequences  of  illegal  acts,  but 
of  accidents. 

In  the  case  of  Niagara  Ins.  Co.  v.  De  Graff,  12  Mich.  124,  an  action 
was  brought  to  recover  on  a  fire  insurance  policy  which  covered  in- 
toxicating liquors.  The  insurance  company  defended  on  the  ground 
that  the  sale  of  such  liquors  was  illegal.    The  court  said : 

"It  was  claimed  on  behalf  of  the  plaintiffs  In  error  that,  If  these  liquors 
can  be  allowed  to  be  included  In  a  policy,  the  policy  wlU  be  to  all  Intents  and 
purposes  Insuring  an  Ulegal  traffic;  and  several  cases  were  dted  Involving 
marine  policies  on  unlawfol  voyages,  and  lottery  Insurances,  which  have  been 
held  void  on  that  ground.  These  cases  are  not  at  all  parallel,  because  they 
rest  upon  the  fact  that  In  each  instance  it  Is  made  a  necessary  condition  of 
the  policy  that  the  Illegal  act  shall  be  dene.  *  *  *  If  this  policy  were  In 
express  terms  a  policy  insuring  the  party  seUlng  llQUors  against  loss'  by  fine 
or  forfeiture,  It  would  be  quite  analogous.  But  this  insurance  attaches  only 
to  property,  and  the  risks  Insured  against  are  not  the  consequences  of  Illegal 
acts,  but  of  accident.  •  •  •  By  Insuring  his  property  the  insurance  com- 
pany have  no  concern  with  the  use  he  may  make  of  it  and.  as  It  is  susceptible 
of  lawful  uses,  no  one  can  be  held  to  contract  conoemUig  it  in  an  Ulegal  man- 
ner, unless  the  contract  Its^f  Is  for  a  directly  illegal  puriwse.  OoUateral  con- 
tracts, in  which  no  illegal  design  enters,  are  not  affected  by  an  Illegal  trans- 
action with  which  they  may  be  remotely  connected." 

See,  also.  Mechanics'  Insurance  Co.  v.  Hoover  Distilling  Co.,  182 
Fed.  590,  105  C.  C.  A,  128,  31  L.  R.  A.  (N.  S.)  873. 

In  England  it  has  been  held  that  mere  knowledge  on  the  part  of  the 
vendor  of  property  that  it  was  to  be  used  for  any  iUegal  purpose  con- 
stitutes a  defense  in  an  action  for  the  purchase  price.  The  English 
rule  has  been  followed  by  the  courts  of  some  of  our  states,  But  the 
great  majority  of  our  states  have  held  that  mere  knowledge  on  the 
part  of  a  vendor  of  property  that  the  vendee  intends  to  make  an  il- 
legal use  of  the  property  is  no  defense  to  an  action  for  the  price.  Law- 
son  on  Contracts  (2d  Ed.)  §  338;  9  Cyc.  571 ;  Tracy  v.  Talmage,  14 
N.  Y.  162,  67  Am.  Dec.  132 ;  Tracy  v.  Talmage,  supra,  is  the  leading 
case  in  this  state  holding  the  above  proposition,  and  has  never  been 
questioned. 

[4,  5]  There  are  two  well-recognized  exceptions  to  the  above  rule: 
First,  where  the  contemplated  illegal  act  is  of  a  highly  heinous  char- 
acter, as  where  a  person  sells  poison,  knowing  that  the  purchaser  in- 
tends to  poison  a  person  with  it;  second,  where  the  vendor  himself 
does  something,  besides  making  the  sale,  in  aid  of  the  illegal  design — 
that  is,  where  he  participates  in  the  illegal  act. 

It  cannot  be  that  the  violation  of  the  provisions  of  the  Highway  Law 
in  question  constituted  a  heinous  crime,  or  that  the  contract  of  insur- 
ance was  in  aid  of  an  illegal  act.  There  is  no  compelling  public  policy 
which  requires  that  the  courts  should  refuise  their  aid  in  enforcing  the 
contract  as  written.  It  might  be  that,  if  the  contention  of  the  defend- 
ant should  be  sustained  in  this  court,  it  would  be  liable  on  the  same 
kind  of  policy  in  one  state  and  not  in  another.    The  statutes  in  the 
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different  states  might  fix  the  age  at  which  an  infant  could  lawfully 
operate  an  automobile  at  diflFerent  ages. 

In  the  case  at  bar  the  contract  is  valid  oh  its  face.  The  defendant 
insurance  company  has  received  the  premium,  and  the  policy  should 
be  enforced  as  written.  The  policy  is  not  connected  with  the  unlawful 
use  of  the  automobile,  and  did  not  aid  and  assist  the  assured  in  any 
illegal  purpose. 

In  19  Cyc.  722,  under  the  title  "Fire  Insurance,"  it  is  said: 
"If  the  direct  purpose  of  the  contract  Is  to  effect,  advance,  or  encourage  acta 
in  violation  of  law,  it  Is  settled  that  the  poUcy  is  void.  But  It.  Is  equalU"  weU 
settled  that  a  mere  illegal  use  made  of  the  premises,  there  being  no  provision 
of  the  policy  applicable,  and  no  design,  by  means  of  Insurance,  to  promote  an 
unlawful  enterprise,  does!  not  affect  the  right  of  the  insured  to  recover." 

See,  also,  Clement  on  Fire  Insurance,  vol.  2,  p.  610. 

[8]  Under  a  life  or  accident  insurance  policy,  which  by  its  terms 
provides  that  the  company  shall  not  be  liable  for  accidental  injuries  or 
death  while  the  insured  is  engaged  in  an  unlawful  or  illegal  act,  if  such 
act  is  a  statutory  offense,  the  answer  setting  up  such  defense  must  set 
out  all  the  statutory  elements  thereof,  and  it  must  allege  a  causative 
connection  between  the  offense  and  the  injury  sustained.  1  Corpus 
Juris,  493,  and  cases  cited. 

In  Bradley  v.  Mutual  Benefit  Insurance  Co.,  45  N.  Y.  422,  6  Am. 
Rep.  115,  where  the  defense  was  that  the  assured  came  to  his  death  in 
the  violation  of  the  law  of  the  state,  the  court  said : 

"It  cannot  be  the  true  meaning  of  the  proviso  that  the  policy  Is  to  be  avoid- 
ed by  the  mere  fact  that,  at  tlie  time  of  the  death,  the  assured  was  violating 
the  law,  if  the  death  occurred  from  some  cause  other  than  such  violation." 

For  all  that  appears  here,  the  accident  may  have  been  caused  by 
something  breaking  on  the  plaintiflf's  automobile  for  which  the  driver 
was  lit  no  way  at  fault.  There  is  no  allegation  in  the  answer  that  the 
violation  of  the  statute  led  to  the  injury,  or  was  the  proximate  cause 
thereof.  For  all  that  appears  here,  the  boy  driving  the  car  maj  have 
been  a  most  skillful  driver,  and  the  injury  may  have  been  entirely 
without  fault  on  his  part.  The  violation  of  the  statute  may  not  have 
had  anything  whatever  to  do  with  the  accident.  If  the  violation  of  the 
statute  can,  under  any  circumstances,  be  a  good  defense  to  the  policy 
in  question,  it  cannot  be  under  the  answer  as  drawn,  because  it  does 
not  allege  a  causative  connection  between  the  violation  of  the  statute 
and  the  accident. 

[7]  In  an  action  for  damages  caused  by  an  automobile,  it  is  not  com- 
petent to  show  that  the  automobile  was  not  registered  as  required  b> 
the  Highway  Law,  although  the  operation  of  the  automobile  without 
having  it  registered  makes  the  owner  guiltv  of  a  misdemeanor.  Hyde 
v..McCreery,  145  App.  Div.  729,  130  N.  Y.  Supp.  269. 

[8]  Upon  such  a  state  of  facts,  could  an  insurance  company,  under 
a  policy  like  the  one  in  this  case,  escape  liability  upon  the  ground  that 
the  insured  was  operating  his  automobile  in  violation  of  law  because 
he  had  not  had  it  registered  ?  It  would  seem  to  me  that  it  could  not, 
because  there  would  be  no  causative  connection  between  the  failure 
to  have  the  automobile  registered  and  the  happening  of  the  accident 
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So  in  the  case  at  bar.  there  is  no  connection  alleged  in  the  answer  ber 
tween  the  operation  of  the  car  by  the  boy  under  18  years  of  age  and 
the  happening  of  the  accident. 

I  advise  that  the  order  of  the  Special  Term  be  reversed,  and  the 
motion  for  judgment  on  the  pleadbgs  be  granted,  with  costs. 

LAMBERT  and  DE  ANGELIS;  JJ.,  concun 

FOOTE,  J.  (dissenting).  Plaintiff  s^peals  from  an  order  of  the 
Special  Term  denying  his  motion  for  judgment  upon  the  pleadings. 
The  action  is  upon  an  automobile  insurance  or  indemnity  policy  issued 
by  defendant  to  plaintiff,  whereby  defendant  '^agrees  to  indemnify  the 
insured  against  loss  or  expense  on  account  of  bodily  injuries,  including 
death  resulting  therefrom,  accidentally  suffered  by  any  person  or  per- 
sons by  reason  of  the  maintenance,  use,  loading,  or  unloading  of  any 
of  the  automobiles  described  in  the  application,'^  subject  to  certain  con- 
ditions stated.  There  is,  however,  no  condition  against  liability  in  case 
the  automobile  is  being  operated  in  violation  of  law  or  in  die  com- 
mission of  a  crime. 

While  this  policy  was  in  force  an  accident  occurred  while  plaintiff's 
son,  by  plaintiff's  direction,  was  operating  plaintiff's  automobile  de- 
scribed in  the  application,  whereby  the  automobile  was  negligently  and 
carelessly  run  against  a  woman  as  she  was  alighting  from  a  street  car, 
causing  injuries  for  which,  after  contested  trial,  she  recovered  judg- 
ment  against  plaintiff  for  $1,265.07,  which  plaintiff  was  compelled  to 
pay.    He  thereupon  brought  this  action  to  recover  the  amount  so  paid. 

By  its  answer  herein  defendant  admits  the  issuance  of  the  policy, 
the  occurrence  of  the  accident,  and  the  recovery  against,  plaintiff  on 
account  thereof,  and  alleges  as  a  sole  defense  that  at  the  time  said 
policy  was  issued  it  was  impliedly  agreed  between  the  parties  that  the 
same  was  issued  and  accepted  subject  to  the  implied  condition  that 
plaintiff  should  abide  by  the  laws  of  the  state  of  New  York  touching 
the  operation  of  said  automobile  and  would  not  knowingly  intrust  the 
operation  thereof  to  incompetent  persons ;  that  at  the  time  of  the  oc- 
curence of  the  accident,  the  automobile  was  being  operated  by  plain- 
tiff's son,  Howard  Messersmith,  an  infant  under  the  age  of  18  years, 
not  accompanied  by  a  duly  licensed  chauffeur  or  by  the  owner,  ''with 
the  knowledge  and  consent  and  at  the  direction  of  this  plaintiff  and 
pursuant  to  plaintiff's  instruction,  and  that  said  accident  was  directly 
caused  by  the  improper  and  negligent  conduct  of  the  said  infant  so 
unlawfully  operating  the  same,  and  that  at  said  time  this  plaintiff  had 
full  knowledge  of  the  fact  that  said  Howard  Messersmith  was  an  in- 
fant under  the  age  of  18  years."  The  answer  also  alleged  that  under 
the  laws  of  this  state  a  person  under  the  age  of  18  years  was  incom- 
petent to  operate  an  automobile.,  except  when  accompanied  by  a  duly 
licensed  chauffeur,  or  the  owner,  and  was  a  misdemeanor  punishable 
criminally  as  such. 

Plaintiff,  deeming  this  defense  insufficient  in  law,  moved  for  judg- 
ment upon  the  pleadings,  and  contends  here  that  such  motion  should 
have  been  granted.    In  this  contention  I  think  plaintiff  errs.    By  sub- 
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division  2  of  section  282  of  the  Highway  Law  (ConsoL  Laws,  c.  25) 
it  is  provided: 

"No  person  shall  operate  or  drive  a  motor  vehicle  who  is  under  eighteen 
years  of  age,  unless  snch  person  is  accompanied  by  a  duly  licensed  chauffeur 
or  the  owner  of  the  motor  vehicle  being  operated." 

By  section  290  the  violation  of  any  of  the  provisions  of  section  282 
is  made  a  misdemeanor  punishable  by  a  fine  not  exceeding  $50. 

I  take  it  that  a  policy  which,  in  express  terms,  should  undertake  to 
indemnify  a  person  against  loss  occasioned  by  the  operation  of  his  au- 
tomobile by  an  infant  in  violation  of  this  statute  would  be  void  on  its 
face.  Such  a  contract  made  in  contemplation  of  the  commission  of  a 
criminal  offense  would  be  against  public  policy  under  all  the  authori- 
ties. The  violation  of  this  statute  is  a  crime  according  to  the  defini- 
tion of  a  crime  in  section  2  of  the  Penal  Law  (Consol.  Laws,  c.  40), 
and  as  the  allegation  is  that  the  plaintiff  expressly  directed  his  son  to 
commit  this  crime,  plaintiff  became  a  principal  in  the  crime  by  the  ex- 
press terms  of  this  section  of  the  Penal  Law.  Plaintiff's  cause  of  ac- 
tion arises  out  of  his  intentional  violation  of  the  criminal  law.  He  has 
violated  a  statute  enacted  for  the  benefit  and  protection  of  the  public, 
and  I  think  we  are  bound  to  assume  from  the  allegations  of  the  answer 
that  but  for  this  violation  the  accident  would  not  have  occurred.  The 
allegation  is  that  "said  accident  was  directly  caused  by  the  improper 
and  negligent  conduct  of  the  said  infant  so  unlawfully  operating  the 
same." 

The  lawmakers  were  of  opinion  that  an  infant  under  the  age  of  18 
years  was  not  possessed  of  sufficient  caution,  judgment,  or  experience 
to  drive  such  a  machine  with  safety  to  the  public,  and  I  think  the  fair 
meaning  of  the  answer  is  that  the  accident  was  directly  caused  by  per- 
mitting the  machine  to  be  operated  by  this  infant  so  lacking  in  experi- 
ence, caution,  and  judgment,  and  that  there  was  a  causative  connec- 
tion between  the  violation  of  the  statute  and  the  injury  to  the  woman. 
By  this  motion  plaintiff  concedes  the  facts  to  be  as  alleged  in  this  an- 
swer, and  I  think  we  should  construe  the  answer  liberally,  according 
to  the  fair  intendment  of  the  pleader,  and  hold  that  defendant  intends 
to  allege  that  the  accident  was  due  to  the  violation  of  this  statute,  and 
that  but  for  such  violation  the  accident  would  not  have  occurred.  Nor 
do  I  understand  plaintiff's  counsel  to  contend  here  that  the  answer 
should  not  be  so  construed.  The  test  is:  Will  defendant  be  entitled 
to  prove  upon  the  trial  that  the  accident  was  caused  by  the  lack  of  judg- 
ment, caution,  and  experience  of  plaintiflP's  son,  due  to  his  youth,  or 
facts  from  which  the  jury  may  so  infor?  It  seems  to  me  that  the 
answer  is  sufficient  to  permit  defendant  to  go  to  the  jury  upon  that 
question,  on  proper  proof,  and  that  defendant  should  not  be  foreclosed 
of  that  right  by  any  narrow  construction  of  its  answer  which  clearly 
was  intended  to  raise  just  that  question.  The  charge  is  that  plaintiff 
violated  this  statute  knowingly  and  intentionally,  and  not  as  a  mere 
matter  of  negligence  on  his  part. 

I  think  the  contract  should  be  construed  as  not  intended  to  protect 
plaintiff  against  the  consequences  of  his  own  violation  of  the  crim- 
inal law,  that  if  it  was  so  intended  it  was  void,  and  that  the  courts 
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are  not  i>ptn  to  plaintiff  to  prosecute  a  cause  of  action  so  arising.  In 
Riggs  V.  Palmer,  IIS.N.  Y.  506,  22  N.  E.  188,  5  L.  R.  A,  340,  12  Am. 
St  Rep,  819,  this  principle  was  applied  in  denying  to  a  beneficiary  un- 
der a  will  a  right  to  the  property  wherQ  he  himself  had  killed  the  tes- 
tator for  the  purpose  of  coming  into  his  inheritance.  In  the  course  of 
the  opinion  of  Judge  Earl  he  says: 

"Besides,  all  laws  as  well  as  all  contracts  may  be  controlled  In  their  opera- 
tion and  effect  by  general  fundamental  maxims  of  the  common  law.  No  one 
ibaU  be  permitted  to  profit  by  bis  own  fraud,  or  to  take  advantage  of  bis  own 
wrong,  or  to  found  any  claim  upon  bis  own  iniquity,  or  to  aoqAire  property  by 
his  own  crime.  These  maxims  are  dictated  by  public  policy,  have  their  foun- 
dation in  unireEsal  law  admiaistered  in  aU  civiliaed  amntrles,  aad  hare  no- 
where been  superseded  by  statutes." 

In  Levy  v.  Kansas  Qty,  168  Fed.  524,  93  C.  C.  A.  523,  22  L.  R.  A. 
(N.  S.)  862,  a  case  in  the  Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit, it  was  said  in  the  ofMnion  of  Sanborn,  J. : 

"It  is  a  general  rule  of  public  policy  and  of  law  that  no  action  may  be 
maintained  which  arises  out  of  the  moral  turpitude  of  the  plaintiff,  or  out  of 
his  violation  of  a  general  law  enacted  tp  ^ectuate  the  public  polioy  of  a  state 
or  nation." 

Also,  that — 

'*The  maintenance  of  actions  to  recover  moneys  or  property  lost,  or  dam- 
ages sustained,  tiirongh  transactions  or  contracts  wherein  the  plaintiffs  were 
guilty  of  moral  turpitude,  or  of  the  violation  of  a  general  law  passed  to  ef- 
fectuate  a  public  policy,  is  prohibited  by  this  rule^  as  well  as  the  maintenance 
of  actions  upon  contracts  of  that  nature." 

In  that  case  there  was  a  general  law  of  the  state  of  Kansas  prohib- 
iting pool  selling  and  bookmaking  under  a  penalty  of  imprisonment 
and  fine.  The  city  council  of  Kansas  City  enacted  an  ordinance  to 
the  effect  that  any  person  might  carry  on  the  business  of  bookmaking 
and  pool  selling  in  that  city  for  an  annual  license  fee  of  $5,000.  The 
plaintiff  paid  Ae  city  $5,000  and  received  a  Ucense  which  two  days 
later  the  city  canceled.  Thereupon  plaintiff  brought  an  action  to  re- 
cover the  $5,000,  but  he  was  denied  the  right  to  prosecute  the  action, 
because  he  was  held  to  have  been  guilty  of  a  violation  of  the  general 
law  of  the  state. 

In  McMuUen  v.  Hoffman,  174  U.  S.  639,  19  Sup.  Ct.  839,  43  L. 
Ed.  1117,  it  was  held  that  the  courts  would  not  lend  their  aid  in  any 
way  towards  carrying  out  the  terms  of  an  illegal  contract,  or  enforce 
any  alleged  rights  directly  springing  from  such  contract  In  the  course 
of  the  opinion  by  Judge  Peckhsun  it  is  said : 

"There  are  several  old  and  very  familiar  maxims  of  the  common  law  whidti 
formulate  the  result  of  that  law  in  regard  to  illegal  contracts.  Ttiey  aro 
dted  in  all  law  books  upon  the  subject  and  are  known  to  all  of  us.  They 
mean  substantially  the  same  thing,  and  are  founded  upon  the  same  principles 
and  reasoning.  They  are:  'Bx  dole  malo  non  oritur  actio;*  *Bz  pacto  illiclto 
non  oritur  actio ;'  'Bx  turpi  causa  non  oritur  actio.'  •  •  ♦  The  authorities 
from  the  earliest  time  to  the  present  unanimously  held  that  no  court  wUl  lend 
Its  assistance  in  any  way  towards  carrying  out  the  terms  of  an  illegal  con- 
U»cL" 
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A  late  expression  as  to  the  policy  which  should  control  the  courts 
upon  the  general  question  is  found  in  the  opinion  of  Judge  Werner  in 
Hart  V.  City  Theatres  Co.,  215  N.  Y.  322,  109  N.  E.  497,  as  follows: 

"The  courts  will  not  be  astute  to  sustain  contracts  when  the  effect  will  be 
to  weaken  the  efficacy  of  laws  and  regulations  designed  for  the  protection  of 
human  life.  Where  a  contract  on  its  face,  whether  so  intended  by  the  par^ 
ties  or  not,  offends  against  statutes  intended  to  promote  public  safety,  the 
courts  will  not  enforce  it." 

These  principles,  I  think,  stand  in  the  way  of  the  plaintiff  maintain- 
ing this  action. 

I  think  the  order  appealed  from  should  be  affirmed,  with  costs. 

KRUSE,  P.  J.,  concurs. 


NEWMAN  V.  UNITED  DISTILLERS  CO.,  Inc. 
(Supreme  Court,  Special  Term,  Monroe  County.    March  13,  1919.) 

(8yUahu8  hy  the  Court.) 

1.  Sales  ^=»174 — ^Delivkey — ^Breach  of  Contract. 

Where  a  vendor  is  in  possession  of  goods  sold  when  notes  given  In  part 
payment  mature  or  credit  expires,  he  cannot  be  compelled  to  deliver  until 
the  goods  are  paid  for  or  the  amount  due  is  tendered,  and  he  cannot  be 
sued  for  breach  of  contract  for  refusal  to  deliver  the  goods. 

2.  Sales  ^»>411 — Refusal  to  Delxveb'— Complaint— DEBmaBSB. 

A  demurrer  will  be  sustained  to  a  complaint  In  an  action  for  damages 
for  refusal  to  deliver  goods  purchased,  where  promissory  notes  were  given 
in  part  payment,  and  the  goods  are  still  in  the  possession  of  the  vendor, 
which  complaint  does  not  allege  that  the  notes  have  not  matured,  or, 
having  matured,  that  they  have  been  paid,  or  that  the  price  has  been  paid 
or  tendered. 

Action  by  Herman  Newman  against  the  United  Distillers  Company, 
Incorporated.  Demurrer  to  complaint  sustained,  with  leave  to  plain- 
tiff to  amend  on  terms. 

Louis  Sachs,  of  New  York  City,  for  the  demurrer. 
George  Sanderson,  of  Rochester,  oj^osed. 

RODENBECK,  J.  [1]  The  demurrer  must  be  sustained.  The 
plaintiff  alleges  that  the  defendant  sold  him  10  barrels  of  whisky  upon 
part  payment  in  cash  and  the  balance  in  promissory  notes;  that  the 
whisky  was  never  delivered  and  that  delivery  was  refused  by  the  de- 
fendaht,  although  the  plaintiflF  was  ready  and  willing  to  accept  the 
whisky.  There  is  no  allegation'  that  the  notes  had  not  matured,  or, 
having  matured,  had  been  paid,  or  that  the  goods  had  been  paid  for, 
or  a  tender  made  of  the  amount  due.  The  sale  was  made  under  a 
conditional  payment  by  the  delivery  of  certain  promissory  notes.  If 
the  condition  has  not  been  observed  the  seller  is  to  be  deemed  an  un- 
paid seller  (Sales  of  Goods  Law  [Personal  Property  Law  (Consol. 
Laws,  c.  41,  art.  5)]  §  133),  and  would  have  a  lien  on  the  goods  in 
his  possession,  and  the  right  to  retain  them  for  the  price  while  they 
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are  in  his  possession  (Id.  §  134).  Even  if  there  was  a  credit  implied 
in  the  giving  of  the  promissory  notes,  the  seller  would  have  the  right 
to  retain  possession  if  he  was  in  possession  at  the  time  that  the  term 
of  credit  expired  (Id.  §  135).  If  goods  are  sold  upon  credit  with  no 
agreement  as  to  delivery,  the  vendee  is  entitled  to  an  immediate  de- 
livery, and  this  is  true  if  the  property  is  paid  for  in  promissory  notes, 
but  even  in  these  cases  possession  may  be  retained  if  the  vendee  is  in- 
solvent, or  the  credit  expires,  or  the  notes  are  not  paid. 

[2]  Under  these  provisions  of  law  it  is  necessary  for  the  plaintiff  to 
allege  that  the  notes  have  not  matured,  or  that  the  conditional  pay- 
ment under  which  the  goods  were  purchased  has  been  complied  widi, 
and  the  notes  paid,  or  that  the  balance  due  on  the  sale  had  been  paid, 
or  the  amount  has  been  tendered.  Where  the  complaint  shows  that 
the  vendor  is  in  possession  of  the  goods  it  is  incumbent  on  the  vendee 
to  show  that  the  vendor  has  lost  his  lien,  and  in  this  instance  that  can 
only  be  shown  by  alleging  that  the  notes  have  not  matured,  or,  hav- 
ing matured,  that  they  have  been  paid,  or  that  the  goods  themselves 
have  been  paid  for,  or  that  a  tender  of  the  amount  due  has  been  made. 
Where  a  vendor  is  in  possession  of  goods  sold  when  notes  given  in 
pa3mient  mature  or  credit  expires,  he  cannot  be  compelled  to  deliver 
until  the  goods  are  paid  for,  or  the  amount  due  is  tendered,  and  he 
cannot  be  sued  for  breach  of  contract  for  refusal  to  deliver  the  goods. 

The  demurrer  is  therefore  sustained,  with  leave  to  the  plaintiff  to 
amend  upon  the  payment  of  $10  costs,  within  10  days  after  the  serv- 
ice of  a  copy  of  an  order  in  accordance  herewith. 

So  ordered. 


HAKVBT  v.  HABVET. 
(Supreme  Court,  Special  Tferm,  Monree  County.     Mardi  17,  1919.) 

(8wUabu9  by  the  Court,) 

DiYOBCB  ^=»93(3>— Separation — Cbueltt — Complaiwt. 

A  complaint  In  an  action  for  separation  from  bed  and  board,  which 
shows  that  the  defendant  was  guilty  of  cruel  and  Inhuman  treatment, 
need  not  allege  that  the  acts  were  committed  without  fault  of  the  plaintiff. 

Action  for  separation  by  Irene  Harvey  against  Tames  Harvey.  De- 
murrer to  complaint  overruled,  with  leave  to  defendant  to  withdraw  the 
demurrer  and  to  answer. 

John  F.  Kinney,  of  Rochester,  for  the  demurrer. 
O'Brien  &  Powell,  of  Rochester  (R.  R.  B.  Powell,  of  Rochester,  of 
counsel),  opposed. 

RODENBECK,  J.  The  Code  of  Civil  Procedure  provides  what  a 
complaint  in  an  action  for  separation  from  bed  and  board  shall  contain 
(section  1764).  There  is  no  requirement  that  the  plaintiff  shall  allege 
that  the  misconduct  was  not  due  to  any  fault  of  the  plaintiff.  This  is 
an  affirmative  defense,  like  the  defense,  in  an  action  for  divorce,  of 
consent,  connivance,  privity,  procurement,  condonation,  or  forgiveness, 
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and  need  not  be  alleged  in  the  complaint.  Evan9  v.  Evans,  27  Misc 
Rep.  10,  57  N.  ¥•  Supp.  274.  These  allegations  in  the  case  of  an  action 
for  divorce  are  usually  allied  because  of  convenience  in  taking  judg- 
ment by  default.  In  case  of  default,  if  the  complaint  is  verified,  no 
proof  of  these  matters  need  be  offered ;  but  if  the  <:omplaint  is.  not 
verified,  or,  if  verified,  if  these  allegations  are  not  contained  in  the  com- 
plaint, the  defendant  must  furnish  an  affidavit  with  reference  to  them. 
The  complaint  in  this  action  alleges  that  the  defendant  struck  the  plain- 
tiff in  ^e  face  with  his  fist  on  two  occasions.  This  is  itself  crud  and 
inhuman  treatment.  It  would  be  unreasonable  to  say  that  the  plaintiff 
must  allege  that  she  did  not  provoke  the  assault.  The  complaint  states 
a  cause  of  action,  and  the  demurrer  is  overruled,  with  leave  to  defend- 
ant to  withdraw  the  demurrer,  upon  payment  of  $10  costs,  and  answer 
within  20  days 
So  ordered. 


(187  App.  Dlv.  131) 

NEW  YOBK  GENT.  &  H.  R.  B.  GO.  v.  COTTLE  et  aL 

(Supreme  Court,  Appellate  Division,  Fourth  Department    March  22^  1819.) 

1.  Eminent  Domain  ^=»262(4) — ^Appeai^— Keview — Questions  of  Fact. 

On  appeal  In  condemnation  proceeding  from  an  order  denying  a  motion 
to  confirm  the  report  of  a  referee,  the  Appellate  Division,  where  there  \a 
no  conflict  in  testimony  of  witnesses,  and  important  facts  do  not  depend  on 
veracity  of  witnesses)  may  reject  or  adopt  findings  of  referee  or  Special 
Term,  and  make  such  findings  as  evidence  warrants. 

2.  ESminent  Domain  <S=»320— Oonfibmation  of  Repobt^-Efiibct  on  Title. 

Where  landowner,  in  condemnation  proceeding  under  Laws  1860,  c.  140, 
H  14-21,  section  18  thereof  being  amended  by  Laws  1876,  c.  198,  accepted 
a  r^ort  made  by  commissioners  and  it  was  confirmed  on  his  motion,  he 
thereby  elected  to  stand  upon  his  lien,  and,  as  between  him  and  petitioner, 
the  relation  became  that  of  vendor  and  vendee;  the  latter  having  the 
eanitable  title,  and  former  holding  legal  title  simjOy  in  trust  to  protect  his 
lien. 

3.  EXECUTOBS  AND  Adminibtbatobs  ^ss>39 — ^Land  Oontbaots. 

At  time  of  execution  of  valid  contract  for  sale  of  lafid,  vendor  Is  to  be 
treated  as  owner  of  purchase  money  and  purchaser  as  equitable  owner  of 
land,  and  vendor's  interest  becomes  personal  property,  which  passes  to  his 
executors. 

4.  Judicial  Sauss  ^==>17 — ^Bioht  of  Executob  to  Pubohase. 

Purchase  by  executors  of  land  sold  at  public  sale  was  not  fraudulent, 
where  it  was  subject  to  large  amount  of  taxes,  and  had  been  sold  at  tax 
sales,  and  did  not  seem  to  invite  purchasers;  executors  being  large 
creditors  of  the  estate,  which  was  probably  insolvent. 

5.  Appeal  and  Ebbob  ^so1073<1)— H  abmubss  BBbob— Jodombnt. 

In  proceeding  between  state  and  creditors  of  intestate,  involving  right  to 
proceeds  of  lot  93  feet  wide,  where  It  was  possible  that  the  court  below 
overlooked  the  question  of  escheat  of  a  1-foot  strip,  but  certain  that  credi- 
tors, on  account  of  insolvency  of  estate  of  deceased,  could  follow  money 
representing  value  of  such  strip  Into  treasury  of  state,  result  being  the 
.same,  and  the  amount  Involved  being  negligible^  the  Judgment  will  be  al- 
lowed to  stand. 

Appeal  from  Special  Terra,  Eric  County. 

Proceeding  by  the  New  York  Central  &  Hudson  River  Railroad 
Company  against  Edmund  P.  Cottle,  the  People  of  the  State  of  New 
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York,  and  others,  for  the  condemnation  of  a  certain  juece  of  land 
From  an  order  (102  Misc.  Rep.  30,  168  N.  Y.  Supp.  463),  denying  its 
motion  to  confirm  the  report  of  referee,  the  People  appeal.  Affirmed. 
Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE  AN- 
GELIS,  and  HUBBS,  JJ. 

Wilber  W.  Chambers,  Deputy  Atty.  Gen.,  and  Clarence  R.  Cummings 
(Merton  E.  Lewis,  Atty.  Gen.,  of  counsel),  for  the  People. 

Edmund  P.  Cottle,  of  Buffalo,  for  respondents  Cottle  and  others. 

Adelhert  Moot,  of  Buffalo  (Moot,  Sprague,  Brownell  &  Marcy,  of 
Buffalo,  of  counsel),  for  respondents  Munro. 

Harold  J.  Adams  and  Charles  F.  Blair,  both  of  Buffalo  (Persons  & 
Blair,  of  Buffalo,  of  counsel),  for  respondent  Hill. 

DE  ANGELIS,  T.  The  order  under  review  was  made  under  sec- 
tion 3378  of  the  Code  of  Civil  Procedure,  to  determine  conflicting  claims 
to  moneys  on  deposit  in  the  Marine  National  Bank  of  Buffalo,  N.  Y., 
repres^iting  an  award  of  damages  in  a  condemnation  proceeding.  The 
controversy  arose  over  the  claim  of  the  appellant,  the  people  of  the 
state  of  New  York,  that  one  John  J.  P.  Read,  at  the  time  of  his  death, 
owned  the  real  estate  acquired  by  the  petitioner  in  the  proceeding,  and 
that,  although  he  left  a  will,  he  died  intestate  as  to  such  real  estate, 
and  the  same  escheated  to  the  state,  on  the  one  hand,  and  the  claim,  on 
the  other  hand,  that  the  property  belonged  to  Edmund  P.  Cottle  and 
others;  the  respondents.  The  referee  to  whom  the  matters  in  dispute 
were  referred  made  a  report,  accompanied  by  an  opinion,  in  favor  of 
the  appellant.  Upon  the  hearing  at  Special  Term  upon  the  motion 
made  by  the  appellant  to  confirm  that  report,  the  court  made  the  or- 
der appealed  from,  deciding  that  the  respondents  Cottle  and  others 
were  entitled  to  the  moneys. 

Such  real  estate  was  a  piece  or  parcel  of  land  situate  in  the  city  of 
Buffalo,  93  feet  wide  in  front  on  the  northerly  side  of  Carroll  street, 
and  the  same  width  in  the  rear,  and  100  feet  deep. 

The  condemnation  proceeding,  in  which,  the  order  under  review  was 
granted,  was  begun  in  February,  1914.  The  defendants  interposed 
elaborate  answers  to  the  petition.  Pursuant  to  a  stipulation  entered 
into  on  May  15,  1914,  between  the  petitioner  plaintiff  and  the  defend- 
ants, an  order  was  made  by  the  Supreme  Court,  at  a  Special  Term  held 
in  the  city  of  Buffalo  on  the  26th  day  of  May,  1914,  permitting  the  peti- 
tioner to  proceed  to  judgment  as  if  no  answer  had  been  intwposed,  in  so 
far  as  it  affected  the  rights  of  the  petitioner  to  condemn  the  land,  upon 
certain  conditions,  and  among  them  that  the  amount  of  the  award 
should  be  deposited  in  the  Marine  National  Bank  of  Buffalo,  there  to 
remain  subject  to  the  order  of  the  court  determining  the  disposition 
thereof  pursuant  to  section  3378  of  the  Code  of  Civil  Procedure.  This 
order  appointed  commissioners.  The  cwnmissioners  mad©  their  report 
June  13,  1914,  in  which  they  determined  the  amount  of  the  compensa- 
tion to  be  made  for  the  land  to  be  $15,000.  That  report  was  confirmed 
by  an  order  of  the  Erie  Special  Term  made  July  27,  1914,  and  the 
amount  of  the  award  was  deposited  in  the  Marine  National  Bank,  and, 
as  already  appears,  that  amount  is  the  subject  of  this  litigation. 
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On  or  about  the  13th  day  of  April,  1883,  John  J.  P.  Read  was  the 
owner  in  fee  and  in  possession  of  this  land,  and  on  that  day  the  New 
York,  West  Shore  &  Buffalo  Railway  Company  presented  to  the  Su- 
preme Court,  at  a  Special  Term  in  the  city  of  Buffalo,  its  petition  under 
the  general  Railroad  Law  of  1850  (Laws  1850,  c.  140),  as  amended  by 
chapter  198  of  the  Laws  of  1876,  in  a  proceeding  instituted  to  acquire 
title  to  all  of  the  land  above  described,  except  a  strip  one  foot  in  width 
on  the  northerly  end  thereof,  with  proof  of  service  of  the  same  upon 
Read  and  others,  whereupon  such  proceeding  was  adjourned  from  time 
to  time  until  the  1st  day  of  September,  1883. 

On  the  31st  day  of  May,  1883,  and  while  such  proceeding  was  pend- 
ing, John  J.  P.  Read  made  a  contract  in  writing  and  under  seal  with 
the  railway  company  for  the  sale  by  him  to  the  company  of  the  real 
estate  described  in  the  petition  for  the  sum  of  $13,500,  payable  within 
one  month  from  the  date  of  the  contract.  The  contract  provided  that, 
upon  payment  of  the  purchase  price,  Read  was  to  convey  the  property 
by  a  full-covenant  deed  to  the  company.  In  this  contract  Read  cove- 
nanted to  save  the  company  harmless  from  certain  judgments  against 
him  which  were  in  litigation,  and  to  pay  all  taxes  which  were  liens  on 
the  property  on  the  31st  day  of  May,  1883,  and  to  convey  the  property 
free  and  clear  from  all  incumbrances,  but  the  company  was  to  pay  the 
city  tax  of  1883. 

On  the  31st  day  of  May,  1883,  there  were  outstanding  and  unpaid 
taxes  and  local  assessments  levied  and  assessed  against  this  property 
during  a  period  of  many  years  and  to  a  large  extent,  and  there  also 
were  outstanding  tax  sales  of  the  property. 

In  July,  1883,  the  railway  company  tendered  the  purchase  price  to 
Read,  and  demanded  the  conveyance  that  he  had  undertaken  to  deliver, 
and  called  upon  him  to  pay  the  taxes  which  he  had  undertaken  to  pay 
in  his  contract.  Read  failed  to  pay  the  taxes.  Later  in  the  month  of 
July,  1883,  the  railway  company  tendered  to  Read  a  deed  to  be  execut- 
ed by  him  to  it,  and  Read  refused  to  execute  the  deed  solely  upon  the 
ground  that  it  failed  to  contain  a  provision  for  the  payment  by  the 
railway  company  of  the  city  tax  for  the  year  1883.  Thereafter,  and 
on  the  30th  day  of  July,  1883,  Read  tendered  to  the  railway  company 
a  deed  of  conveyance  of  the  land  in  question,  containing  the  covenants 
referred  to  in  the  contract,  and  demanded  payment  of  the  purchase 
price.  The  railway  company  refused  to  accept  the  deed,  on  the  ground 
that  the  taxes  which  were  liens  on  the  property  on  the  31st  day  of 
May,  1883,  had  not  been  paid.  The  railway  company,  on  the  3d  day 
of  September,  1883,  applied  to  the  court  for  the  appointment  of  com- 
missioners in  the  condemnation  proceeding  already  referred  to,  and 
which  had  been  held  by  adjournment  to  that  day.  Read  appeared  in 
the  proceeding  and  interposed  a  verified  answer,  in  which  he  set  forth 
the  making  of  the  contract  for  the  sale  of  the  land  referred  to,  and 
that  he  had  done  everything  in  his  power  to  carry  out  the  contract 
on  his  part,  and  charged  that  the  railway  company  had  declined  and 
refused  to  carry  out  the  contract  on  its  part.  The  issues  raised  by 
the  answer  were  thereafter  tried  at  Special  Term  and  decided  in  fa- 
vor of  the  railway  company,  and  thereupon  the  court  made  an  order 
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^)poiiiting  coaunissioners  to  ascertain  and  appraise  the  compensation 
to  be  made  to  the  owners  or  persons  interested  in  the  property  sought 
to  be  acquired. 

The  commissioners,  after  viewing  the  premises  and  taking  the  proofs, 
on  the  26th  day  of  December,  1883,  made  and  signed  a  report  in 
which  they  found  that  the  compensation  which  ought  to  be  made  by 
the  railway  company  to  the  owners  or  persons  interested  in  the  property 
was  $14,500.  Before  the  commissioners  it  was  stipulated  by  the  re- 
spective parties  that  the  sum  of  $617.45  out  of  the  award  to  be  made 
for  the  property  should  be  deposited  to  protect  the  contested  claim  of 
the  county  of  Erie  for  taxes,  and  that  the  sum  of  $1,325.57  out  of  such 
award  should  be  deposited  to  protect  the  contested  claim  of  the  city 
of  Buffalo  for  taxes,  and  in  pursuance  of  the  stipulation  the  commis- 
sioners reported  that  such  sums,  respectively,  should  be  deposited  as 
stated  in  tfie  stipulation,  and  that  the  balance  of  the  amount  awarded 
by  them,  to  wit,  the  sum  of  $12,556.98,  be  paid  to  Mr.  Read  as  the 
owner  of  the  property.  Thereafter,  and  on  the  16th  day  of  February, 
1884,  Read  made  a  motion  at  a  Special  Term  of  the  Supreme  Court 
to  confirm  the  report  of  the  commissioners,  which  motion  was  oppos- 
ed by  the  railway  company,  but  it  was  granted,  an4  an  order  was 
made  confirming  the  report  and  directing  the  deposit  of  the  amounts 
specified  in  the  report  and  the  payment  of  the  balance  to  Read  as 
therein  directed.  The  order  was  entered  on  the  21st  day  of  February, 
1884,  and  recorded  in  the  office  of  the  clerk  of  Erie  county. 

On  or  about  the  9th  day  of  June,  '1884,  in  an  action  to  foreclose  a 
general  mortgage  on  the  property  of  the  railway  company,  Theodore 
Houston  and  Horace  Russell  were  appointed  receivers  of  the  property 
of  the  railway  company.  Thereafter,  and  on  the  30th  day  of  Septem- 
ber, 1884,  the  receivers  deposited  in  the  Erie  County  Savings  Bank,  in 
the  city  of  Buffalo,  the  amounts  required  to  be  deposited  by  the  order 
of  confirmation  to  protect  the  city  and  county  against  claims  for  taxes, 
with  interest  thereon. .  The  balance  of  the  award  directed  to  be  paid 
to  Read  was  never  paid. 

In  the  month  of  July,  1885,  Rpad  began  an  action  in  the  Supreme 
Court  against  the  railway  company  and  the  receivers,  in  which  the 
complaint  set  forth  the  condemnation  proceeding  above  referred  to 
and  the  failure  of  the  railway  company  to  pay  him  the  amount  award- 
ed to  him  therein.  There  was  also  in  the  complaint  an  allegation  that 
the  railway  company  was  insolvent  and  the  appointment  of  receivers 
was  set  forth.  The  complaint  further  contained  the  following  allega- 
tion and  prayer  for  relief : 

*'Ttiat  tills  plaintiff  lias  the  possession  of  said  land  and  a  lien  upon  the 
same  for  money  due  and  unpaid  as  aforesaid,  and  the  said  corporation,  ai- 
though  often  requested  since- said  money  became  due,  has  hitherto  neglected 
and  refused  to  pay  the  same  or  any  part  thereof. 

"Wherefore  the  plaintlfl  demands  a  judgment  of  this  court  whereby  the 
said  defendants,  and  all  persons  claiming  through  or  under  them  subsequent 
to  the  commencement  of  this  action,  shall  be  barred  and  foreclosed  of  and 
from  all  rig^t,  title.  Interest,  claim,  and  demand  whatsoever  In  and  to  said 
land  and  premises,  and  every  part  and  parcel  thereof,  and  for  such  further  or 
other  relief  as  the  court  shall  deem  proFper  in  the  premises,"  etc. 
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The  defendants  interposed  an  answer  to  the  complaint,  in  whidi 
some  of  the  allegations  of  the  complaint  were  denied,  and  there  were 
set  forth  the  contract  made  by  Read  for  the  sale  of  the  property  to  the 
railway  company  already  referred  to,  Read's  faflure  to  perform  the 
contract  on  his  part,  and  a  counterclaim  for  alleged  damages  sus- 
tained by  the  railway  company,  owing  to  the  failure  of  Read  to  per- 
form the  contract  of  sale  on  his  part ;  such  damages  being  the  expenses 
attending  the  continuation  of  tiie  condemnation  proceedings  and  the 
difference  between  the  contract  price  and  the  award.  In  the  prayer 
for  relief,  the  defendants  demanded  judgment  that  the  complaint  be 
dismissed,  or  that  the  defendants'  damages  be  deducted  from  the 
plaintiff's  claim,  and  upon  payment  of  Ae  balance  the  defendants  be 
permitted  to  redeem  the  land  and  the  plaintiff  ordered  to  convey  the 
same  to  the  defendants,  or  that  the  land  be  ordered  sold  to  satisfy  any 
liens  the  plaintiff  might  have  thereon,  that  the  amount  of  such  liens 
be  adjusted  by  deducting  from  the  plaintiff's  claim  the  amount  of  dam- 
ages sustained  by  the  defendants  because  of  the  plaintiff's  breach 
of  his  contract  to  sell  to  the  defendant  railway  company  such  land, 
and  that  the  defendants  have  such  other  or  further  relief  in  the  prem- 
ises as  to  the  court  shall  seem  just  and  proper. 

The  action  was  tried  at  the  Erie  Equity  Term  on  the  9th  day  of  De- 
cember, 1885.  Decision  was  made  therein  and  judgment  thereon  en- 
tered on  the  26th  day  of  March,  1886.  The  decision  and  judgment 
recognized  the  validity  of  the  contract  of  sale  already  referred  to,  and 
adjudged  that  the  plaintiff  was  bound  to  perform  the  covenants  of  the 
contract,  and  that  the  plaintiff  by  his  acts  waived  the  limitation  of  time 
for  the  fulfillment  of  the  contract  on  the  part  of  the  railway  com- 
pany. Such  decision  and  judgment  allowed  the  counterclaim,  de- 
termined the  amount  of  the  plaintiff's  lien,  permitted  the  defendants 
to  redeem  the  property  by  paying  that  amount  within  a  certain  time, 
and,  in  the  event  of  their  failure  so  to  redeem,  ordered  the  sale  of  the 
property  to  satisfy  the  plaintiff's  Hen.  The  plaintiff  filed  exceptions 
to  the  decision,  and  appealed  from  the  judgment  to  the  General  Term 
of  the  Supreme  Court  on  the  26th  day  of  March,  1886. 

On  the  24th  day  of  December,  1891,  Read  executed  and  delivered 
to  one  Samuel  Wasson  a  bond  for  the  payment  of  $3,000  within  five 
years  from  the  date  thereof,  or  sooner,  with  interest,  and  a  mortgage 
to  secure  the  same  covering,  with  other  premises,  the  land  in  question. 
This  mortgage  was  recorded  in  the  Erie  county  clerk's  office  on  the 
29th  day  of  December,  1891. 

Read  died  on  the  1st  day  of  February,  1896,  leaving  a  last  will 
and  testament  and  a  codicil  thereto,  but  intestate  as  to  his  real  estate. 
The  will  was  dated  March  9,  1894,  and  what  purports  to  be  a  copy  of 
the  same  appears  in  the  record.  The  codicil  was  executed  January  3, 
1896,  and  a  copy  of  the  same  appears  in  the  record. 

Dr.  Clayton  L.  Hill  and  Rowena,  his  wife,  both  being  mentioned  as 
legatees,  and  the  former  as  a  devisee  in  -the  original  wiS,  and  Dr.  Hill 
being  one  of  the  executors,  contested  the  codicil  in  the  Surrogate's 
Court    As  the  result  of  the  contest  tioth  the  will  and  codicil  were 
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admitted  to  probate,  and  letters  testamentary  thereon  were  issued  to 
Octavius  O.  Cottle  and  Dr.  Clayt(m  L.  Hill  as  the  executors  thereof  on 
the  4th  day  of  June,  1896. 

On  the  14th  day  of  July,  1896,  at  the  Erie  Special  Term  of  the  Su- 
preme Court,  an  order  was  made  reviving  the  action  btougbt  by  Read 
against  the  New  York,  West  Shore  &  Buffalo  Railway  Ccmipany,  and 
continuing  the  same  against  such  railway  company  and  Horace  Russell 
as  sole  survivirig  receiver  of  the  property  of  the  railway  company,  and 
substituting  Octavius  O.  Cottle  and  Cla3rton  L.  Hill  as  such  executors 
as  plaintiffs  and  appellants  in  the  place  and  stead  of  John  J.  P.  Read 
in  such  action,  and  thereupon  the  appeal  therein  was  prosecuted  and 
heard  in  tiie  Appellate  Division,  and  thereafter  the  judgment  was  af- 
firmed, and  the  judgment  of  affirmance  was  entered  on  the  29th  day 
of  April,  1898.  The  railway  company  and  its  receiver  having  declin- 
ed to  redeem  the  property  pursuant  to  the  judgment  hereinbefore  men- 
tioned, an  order  was  made  at  the  Erie  Special  Term  of  the  Supreme 
Court  on  the  10th  day  of  November,  1898,  appointing  one  William  G. 
Kilhoffer  referee,  in  the  place  of  Livingston  I^ansing,  named  in  the 
original  judgment,  to  sell  the  property  pursuant  to  the  judgment.  Af- 
ter due  notice,  such  referee,  on  the  16th  day  of  November,  1898,  sold 
the  property  at  public  auction  pursuant  to  the  judgment  to  Octavius 
O.  Cottle  and  Cla)rton  L.  Hill  for  the  sum  of  $1,000,  subject  to  the  va- 
rious taxes,  tax  liens,  arid  other  incumbrances  thereon,  and  thereafter, 
and  on  the  27A  day  of  December,  1898,  such  referee  executed  and 
delivered  to  Octavius  O.  Cottle  and  Clayton  L.  Hill,  as  individuals, 
a  conveyance  of  such  property  pursuant  to  such  judgment.  This  deed 
was  recorded  on  the  24th  day  of  May,  1900. 

After  the  probate  of  the  will  and  codicil,  Clayton  L.  Hill  and 
Rowena,  his  wife,  brought  an  action  against  Octavius  O.  Cottle,  as 
executor  of  such  will  and  codicil,  to  set  aside  the  codicil.  While  this 
action  was  pending,  Octavius  O.  Cottle  and  Clayton  L.  Hill,  for  the 
purpose  of  settling  their  differences,  entered  into  several  agreements  in 
writing.  One  of  these  agreements,  dated  June  18,  1898,  recited  the 
death  of  Read  and  that  he  was  indebted  to  each  of  the  parties ;  that  a 
considerable  portion  of  Read's  estate  consisted  of  real  estate,  much  of 
which  had  been  sold  for  taxes,  and  against  which  there  were  tax  liens 
of  questionable  validity ;  that  owing  to  the  amount  of  such  claims,  and 
the  complicated  condition  of  the  iassets  of  the  estate  and  other  in- 
debtedness, it  was  probable  that  the  proceeds  of  the  estate  would 
be  insufficient  to  satisfy  all  creditors,  and. that  various  suits  and  pro- 
ceedings relating  to  the  claims  of  the  parties  were  pending.  By  this 
agreement  it  was  provided  and  agreed,  for  the  purpose  of  compromis- 
ing and  settling  as  between  the  parties  the  amounts  justly  due  to 
each  from  such  estate,  that  the  indebtedness  of  the  estate  to  each  of 
the  parties  should  be  fixed  at  the  sum  of  $50,000.  It  was  further 
agreed  that  Cottle  should  have  certain  moneys  deposited  in  the 
Erie  County  Savings  Bank  in  addition.  This  agreement  provid- 
ed for  the  adjustment  of  certain  indebtedness  to  others.  By  another 
agreement,  dated  June  18,  1898,  each  assigned  to  the  other  an  undivid- 
ed half  of  all  claims,  devises,  legacies,  bequests,  and  demands  in  his 
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favor  against  the  estate  of  Read.  In  this  agreement  the  parties  re- 
cited that  it  was  their  intention  that  each  should  have  a  one-half  in- 
terest and  right  in  the  estate  of  Read,  except  as  to  the  speci6c  claims 
otherwise  provided  in  a  certain  agreement  of  even  date.  There  was 
an  agreement  of  June  30,  1898,  which  was  executed  by  the  parties  as 
individuals  and  also  as  executors  of  Read's  will. 

On  the  26th  day  of  June,  1900,  the  Surrogate's  Court  of  Erie  Coun- 
ty, in  a  proceeding  for  that  purpose,  allowed  a  claim  presented  by 
Clayton  L.  Hill  against  the  Read  estate  for  the  sum  of  $54,299,  and  in 
the  decree  it  was  recited  that  the  same  was  made  without  prejudice 
to  the  right  of  the  state  of  New  York,  or  of  any  other  person  interested 
in  Read's  estate,  to  be  heard  on  the  final  accounting. 

On  the  26th  day  of  November,  1902,  Hill  executed  and  delivered  a 
bond  in  the  sum  of  $1,800  and  a  mortgage  covering  an  undivided  one- 
half  interest  in  the  premise  in  question,  with  other  lands,  to  Josiah 
G.  Munro,  as  collateral  security  for  the  payment  of  $1,800,  upon  which 
there  remained  unpaid  on  the  26th  day  of  December,  1916,  tfie  sum  of 
$2,664. 

On  the  25th  day  of  December,  1916,  Clayton  L.  Hill  died  intestate, 
leaving  three  children  as  his  only  heirs  at  law  and  next  of  kin,  to  wit, 
Florence  R.  Hill,  Robert  C.  Hill,  and  Evelyn  Hill. 

On  the  28th  day  of  December,  1905,  Octavius  O.  Cottle,  as  sole  sur- 
viving executor  of  the  last  will  and  testament  of  John  J.  P.  Read,  exe- 
cuted and  delivered  a  deed  of  the  premises  here  in  controversy  to  his 
daughter,  Marion  W.  Cottle,  for  the  expressed  consideration  of  $1. 

Octavius  O.  Cottle  died  on  the  25th  day  of  January,  1912,  leaving  a 
last  will  and  testament,  which  was  duly  admitted  to  probate,  wherein 
he  devised  and  bequeathed  his  entire  estate  to  Edmund  P.  Cottle,  and 
Marion  W.  Cottle,  and  Jennie  W.  Cottle,  and  appointed  them  executors. 
They  qualified  as  such  executors,  and  are  adults  and  parties  to  this  ac- 
tion. 

The  evidence  fairly  establishes  the  fact  that  both  Octavius  O.  Cottle 
and  Clajrton  L.  Hill  were  large  creditors  of  John  J.  P.  Read  at  the  time 
of  his  death.  Read  lived  with  Hill  and  his  family  for  many  years. 
Hill  had  concededly  devoted  a  large  part  of  his  time  in  the  service  of 
Read.  Cottle  had  been  for  years  Read's  counsel,  and  had  performed 
services  for  Read  in  many  litigations.  Read's  will  recognized  his  in- 
debtedness to  Cottle.  Read's  will  indirectly  recognized  his  obligation 
to  Hill.  It  is  to  be  observed  that  that  will  stood  down  to  the  3d  day 
of  January,  1896,  when  he  made  the  codicil  withdrawing  his  bequests 
and  devises  to  Hill  and  his  wife.  Read  died  February  1,  1896,  less 
than  a  month  after  the  change  made  by  the  codicil.  There  is  nothing 
to  show  what  brought  about  this  change,  but  I  think  we  may  consider 
all  the  circumstances  as  bearing  upon  the  attitude  of  both  Cottle  and 
Hill  in  their  treatment  of  Read's  estate,  in  view  of  its  peculiar  condition 
and  their  rather  unusual  relation  to  it. 

[1]  1.  The  appellant  urges  that  the  learned  justice  at  the  Special 
Term  was  without  authority  to  disapprove  the  facts  found  by  the  ref- 
eree in  his  report.  Section  3378  of  the  Code  of  Civil  Procedure,  under 
which  the  order  of  reference  was  granted,  is  as  follows : 
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*1f  there  are  ^tdverae  and  coofllctiBg  claimants  to  the  money,  or  any  part  of 
it,  to  be  paid  as  compensation  for  the  property  taken,  the  court  may  direct  the 
money  to  be  paid  into  the  court  by  the  plaintiff,  and  may  determine  who  Is 
entitled  to  the  same,  and  direct  to  whom  the  same  shall  be  paid,  and  may,  in 
its  discretion,  order  a  reference  to  asoertaln  the  facta  on  whidi  such  tietermina- 
tlon  and  direction  are  to  be  made." 

The  order  of  reference,  after  naming  the  referee,  indicated  the  duty 
he  was  to  perform  as  follows : 

'To  hear  the  proofs  submitted  by  the  parties  hereto  in  regard  to  the  right, 
title  and  claims  of  the  various  defendants  to  the  award  or  fund  now  on  deposit 
with  the  Marine  National  Bank  of  Buffalo,  and  the  liens  upon  claims  and 
set-offs  against  said  fund,  and  that  he  make  a  report  with  aU  convenient  speed 
to  this  court  of  the  evidence  taken  by  him  and  of  the  facts  deemed  by  him  to 
be  established  thereby,  and  his  opinion  thereon." 

It  will  be  observed  that  the  order  of  reference  does  not  follow  the 
language  of  the  statute.  It  may  be  that  the  justice  at  Special  Term, 
in  making  the  order,  intended  to  limit  the  power  of  the  referee.  It 
may  be  that  he  had  no  such  intention.  It  is  atgued  by  the  appellant 
that  the  power  of  the  referee  was  plenary  as  to  the  facts,  and  that 
the  Special  Term,  upon  the  motion  to  confirm  the  referee's  report, 
had  no  right  to  disapprove  the  findings  upon  the  facts  and  make  its 
own  findings.  We  need  not  pass  upon  this  question,  because  we  are 
clothed  with  authority  to  disapprove  the  findings  of  fact  made  by  the 
referee,  in  any  event,  and  we  may  adopt  or  reject  his  findings,  or  those 
of  the  Special  Term,  if  the  evidence  requires  such  action  on  our  part. 
What  the  propriety  of  the  exercise  of  such  authority  by  us  might  be 
in  a  case  where  there  was  a  sharp  conflict  in  the  testimony  of  witnesses 
called  at  the  trial,  and  where  important  facts  were  to  depend  upon  the 
veracity  of  witnesses,  there  is  no  conflict  of  that  nature  in  this  case, 
so  that  we  are  free  to  make  such  findings  upon  the  evidence  as  the  same 
in  our  judgment  warrants. 

[2]  2.  The  counsel  for  the  appellant  argues,  and  he  has  in  his 
support  the  backing  of  the  report  of  the  learned  referee,  that  the 
land  condemned  was  real  estate  of  which  John  J.  P.  Read  died  seized 
in  fee;  that  as  to  the  same  Read  died  intestate,  although  he  left  a 
will  which  was  duly  probated ;  that  he  left  sufficient  personal  property 
to  pay  his  debts  and  legacies;  that  he  left  no  widow  or  heir  at  law; 
and  that  this  land  escheated  to  the  state  of  New  York. 

We  shall  first  consider  the  status  of  that  portion  of  such  land  as  was 
the  subject  of  the  condemnation  proceeding  taken  .by  the  New  York, 
West  Shore  &  Buffalo  Railway  Company  in  the  year  1883,  to  wit,  all 
of  the  land  condemned  in  the  proceeding  in  which  the  order  under 
review  was  made,  except  a  strip  one  foot  in  width  from  the  north- 
erly or  rear  end  thereof. 

It  already  appears  that  the  proceeding  taken  by  the  West  Shore  was 
taken  pursuant  to  the  General  Railroad  Law  (chapter  140  of  the 
Laws  of  1830,  sections  14-21);  section  18  thereof  having  been  amend- 
ed b;y  chapter  198  of  the  Laws  of  1876.  The  report  made  by  the  com- 
missioners was  confirmed  upon  the  motion  of  Read,  and  the  order  of 
confirmation  was  entered  and  a  copy  of  the  same  recorded.  This  ac- 
tion on  the  part  of  Read  resulted  under  the  provisions  of  section  18 
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of  the  General  Railroad  Law,  as  amended  in  1876,  in  making  the 
amount  of  the  award  a  debt  against  the  railway  company  ^and  a  lien 
on  the  land,  that  might  be  enforced  and  collected  by  action  at  law  or 
in  equity  in  the  Supreme  Court,  with  costs.  While  the  contention  made 
by  the  appellant  that  the  title  to  the  land  did  not  pass  to  the  railway 
company  by  virtue  of  the  confirmation  of  the  report  of  the  commis- 
sioners, under  the  terms  of  section  18  of  the  General  Railway  Act  as 
amended  (Lent  v.  N.  Y.  &  M.  R.  Co.,  130  N.  Y.  504,  29  N.  E.  988), 
is  correct,  we  think  that,  in  view  of  the  fact  that  Read  accepted  the 
report  and  the  same  was  confirmed  upon  his  motion,  he  elected  to 
stand  upon  his  lien,  and  as  between  him  and  the  railway  company,  his 
relation  became  that  of  vendor,  and  the  relation  of  the  railway  company 
that  of  vendee. 

In  Matter  of  Rhinebeck  &  Connecticut  R.  R,  Co.,  67  N.  Y,  242, 
247,  a  condemnation  proceeding  under  the  General  Railroad  Law  of 
1850,  the  Court  of  Appeals,  speaking  through  Judge  Andrews,  held 
that,  where  the  report,  of  commissioners  wa3  confirmed  upon  the  mo- 
tion of  the  railroad  company,  as  between  the  landowner  and  the 
company,  the  relation  of  vendor  and  vendee  was  established.  There 
the  landowner  had  obtained  an  order  directing  the  railroad  company 
to  pay  the  award.  See,  also,  Matter  of  Palisades  Interstate  Park,  216 
N.  Y.  104,  110,  111,  110  N.  E.  260.  In  this  case  it  would  seem  that 
the  landowner,  by  moving  to  confirm  the  report  of  the  commissioners, 
elected  to  assume  the  relation  of  vendor.  While  he  held  the  legal  title, 
he  held  it  simply  in  trust  to  protect  his  lien. 

But  there  is  another  aspect  of  this  case  which  seems  to  me  conclusive- 
ly to  show  that  the  relation  of  vendor  and  vendee  existed  between 
Read  and  the  railway  company.  In  the  action  brought  against  the 
West  Shore  and  its  receivers  to  foreclose  his  lien  for  the  amount  of 
the  award  in  the  West  Shore  condemnation  proceeding,  referred 
to  in  the  foregoing,  the  defendant  set  forth  in  their  answer  the  con- 
tract made  by  Read  with  the  railway  company  for  the  sale  of  the  land 
involved  in  that  proceeding  for  the  sum  of  $13,500,  the  breach  there- 
of by  Read,  and  a  counterclaim  due  to  that  breach,  made  up  of  the 
expenses  of  the  continuation  of  the  condemnation  proceeding  after 
the  contract  plus  the  difference  between  the  amount  of  the  contract 
price  and  the  amount  of  the  award.  In  the  decision  and  judgment 
of  the  court,  the  binding  force  of  the  contract  was  adjudicated,  and 
the  damages  growing  out  of  Read's  breach  of  the  contract  determined 
and  deducted  from  the  amount  of  the  award,  so  that  the  relation  of 
Read  as  vendor  and  the  railway  company  as  vendee  was  clearly  estab- 
lished by  that  adjudication, 

[3]  It  is  well  settled  that  the  owner  of  the  real  estate  from  the 
time  of  the  execution  of  a  vaUd  contract  for  its  sale  is  to  be  treated  as 
the  owner  of  the  purchase  money,  and  the  purchaser  of  the  land  is  to 
be  treated  as  the  equitable  owner  thereof.  The  purchase  money  be- 
comes personal  property. 

One  of  the  conclusions  of  law  in  the  decision  in  Read  against  the 
West  Shore  and  its  receivers  was  to  the  effect  that  Read  had  waived 
the  limitation  of  the  time  for  the  fulfillment  of  the  contract  by  the 
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railway  company,  which  is  specified  in  the  contract  itself.  The  effect 
of  that  adjudication  was  that  Read  should  specifically  perform  his 
contract. 

We  conclude  that  at  the  time  of  the  death  of  Read  his  interest  in 
the  land  condemned  in  the  West  Shore  proceeding  was  personal  prop- 
erty, and  that  it  therefore  passed  to  his  executors. 

3.  We  do  not  think  that  the  executors  of  Read's  will  were  guilty  of 
bad  faith  in  prosecuting  the  appeal  taken  by  him  from  the  judgment  in 
the  action  brought  by  him  to  foreclose  his  lien  for  the  award  in  the 
West  Shore  condemnation  proceeding.  The  appeal  had  been  taken 
by  Read,  and  although  it  had  been  permitted  to  slumber  for  a  long  pe- 
riod after  it  was  taken,  we  do  not  discover  any  basis  for  the  claim  that 
it  was  prosecuted  after  his  death  in  bad  faith. 

[4]  4.  The  purchase  of  this  land  at  public  sale  in  the  foreclosure 
action  by  Cottle  and  Hill  individually  was  not  fraudulent.  The  prop- 
erty was  subject  to  a  large  amount  of  taxes,  and  had  been  sold  at  tax 
sales,  and  did  not  seem  to  invite  purchasers.  Cottle  and  Hill  were 
large  creditors  of  the  Read  estate,  and,  in  view  of  the  probable  insol- 
vency of  that  estate,  Cottle  and  Hill  had  a  right  to  protect  themselves. 

[5]  5.  The  appellant  argued  that  it  had  at  least  established  the 
esdieat  of  die  strip  of  land  one  foot  in  width  on  the  north  or  rear  end 
of  the  lot  which  has  been  condemned  in  the  proceeding  in  which  the 
order  under  review  was  granted.  The  claim  is  made  that  the  justice 
at  Special  Term  overlooked  this  strip  of  land.  This  may  possibly 
be  true,  but  it  is  more  probable  that  he  regarded  it  as  negligible.  If 
we  were  to  adopt  the  rule  that  a  small  part  of  the  land  is  worth  such 
proportion  of  the  value  of  the  whole  lot  as  such  part  would  bear  to 
the  whole  lot,  then  this  strip  of  land  would  be  worth  one-hundredth 
part  of  the  whole  award  of  $15,000,  or  $150.  But  we  would  not  be 
justified  in  adopting  any  such  rule.  This  strip  of  land  is  of  doubtful 
commercial  value,  probably  of  so  little  value  as  to  be  negligible.  How- 
ever, whatever  its  value  may  be,  it  is  represented  by  the  money  on 
deposit  in  the  bank.  As  it  is  reasonable  to  believe  that  the  indebtedness 
of  the  Read  estate  to  the  Cottle  and  Hill  estates  amounts  to  more  than 
the  value  of  tiie  property  of  the  Read  estate,  and  as  the  next  of  kin 
of  Cottle  and  Hill  woulcl  be  entitled  to  follow  the  money  representing 
the  value  of  this  strip  of  land  into  the  hands  of  the  heirs  at  law  of 
Read,  or  into  the  treasury  of  the  state,  the  result  reached  by  the 
Special  Term  should  not  be  interfered  with.  It  is  a  short  cut  to  a 
just  result. 

It  follows  from  the  foregoing  that  new  findings  must  be  made  to 
conform  to  this  opinion,  the  findings  of  the  referee  at  variance  there- 
with disapproved,  and  the  order  appealed  from  affirmed,  with  costs. 
All  concur. 
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a86  App.  Div.  872) 

In  re  I4E30POLD. 

(Supreme  Court,  Appellate  Dlyislon,  First  Department    March  21,  1919.) 

1.  Attoknet  and  Client  ^s»185 — Genebal  I/Ten — Absionabiutt. 

An  attorney's  general  lien  is  unassignable. 

2.  AirORNEY   AND    CUENT   ^S3»181 — CHABOINO   IrlEN. 

An  attorney's  charging  lien  is  confined  to  the  services  and  disburse- 
ments in  the  particular  proceeding. 

3.  ATTOaNEY  AND  GOENT  ^=»187 — ^ASSIQNICENT  OF  CaXJSB  OP  ACTION. 

Attorney's  charging  lien  is  unaffected  by  assignment  of  cause  of  action. 

4.  Attorney  and  Client  «=>185 — ^Lien — Right  of  Assignee. 

Where  member  of  firm  of  attorneys,  four  years  after  he  had  made  agree- 
ment with  assignee  of  cause  of  action  to  continue  litigation  for  one-third 
of  amount  recovered,  bought  claim  of  firm  for. services  rendered  by  firm 
in  action  prior  to  its  assignment,  held,  he  could  not  enforce  assigned  li«i 
for  services,  but  was  entitled  to  reimburse  himself  for  disbursements  of 
firm. 

5.  AlTOBNET  AND  CUENT  «=>123(1)— AOSESMBNTB— ABIC'B  LiENOTH  RULB. 

The  "arm's  length  rule"  does  not  apply  to  agreements  between  attorney 
and  client 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  Charles  Leopold  for  an  order 
directing  John  C.  Wait,  an  attorney,  to  pay  over  certain  moneys  collect- 
ed by  him  in  the  action  of  Bartholomew  Dunn,  as  executor,  etc., 
against  the  city  of  New  York.  From  an  order  granting  the  petition. 
Wait  appeals.    Order  modified,  and,  as  modified,  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

John  C.  Wait,  of  New  York  City,  for  appellant. 
Abraham  Wieler,  of  New  York  City,  for  respondent 

SHEARN,  J.  Prior  to  December  29,  1911,  the  firm  of  Wait  &  Fos- 
ter, of  which  the  appellant  attorney  was  then  a  member,  was  prosecut- 
ing an  action  brought  by  Bart  Dunn,  as  executor  of  Thomas  J.  Dunn, 
deceased,  against  the  city,  and  had  rendered  services  and  incurred 
disbursements  therein.  The  cause  of  action  was  sold  to  the  petitioner, 
Charles  Leopold,  who  through  his  attorney,  Abraham  Wieler,  employed 
John  C.  Wait  individually  on  December  29,  1911,  as  his  attorney  to  con- 
tinue for  his  benefit  the  said  action ;  the  firm  of  Wait  &  Foster  hav- 
ing dissolved,  and  Wait  being  the  receiver  of  its  assets.  The  agree- 
ment of  retainer  was  prepared  hy  Leopold's  attorney,  Wieler,  and 
provided  that  Wait,  employed  to  continue  said  suit — 

"shall  have  and  retain  for  his  services  33%  per  cent  of  any  recovery  had  in 
said  suit  by  judgment  or  settlement,  together  with  costs  and  disbursements, 
which  sum  shall  be  In  full  for  all  services  to  be  rendered  by  said  John  C.  Walt 
in  said  suit,  and  Charles  Leopold  shall  not  be  liable  for  or  be  caUed  upon  to 
pay  any  sum  whatever  for  attorney  or  counsel  fees  in  said  suit,  nor,  in  the 
event  that  there  Is  no  recovery,  shaU  he  be  liable  for  or  be  called  upon  to  paj* 
any  fees  or  charges  for  attorney  or  counsel  services." 

In  December,  1915,  Wait  acquired  from  himself,  as  receiver  of  "VVait 
&  Foster,  all  the  assets  of  the  firm,  including  its  lien  on  the  cause  of  ac- 

^s»For  other  cases  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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tion  for  services  and  disbursements  in  the  action  prior  to  1911.  On 
May  7,  1917,  judgment  was  entered  in  favor  of  the  plaintiff  for  the 
sum  of  $7,500,  which  sum  was  paid  to  Wait  as  attorney  on  June  2, 1917. 
Prior  to  the  payment,  and  on  May  14,  1917,  an  order  was  made  re- 
quiring Dunn,  as  executor,  Leopold,  the  assignee,  and  the  city  of 
New  York  and  the  comptroller,  to  show  cause  why  an  order  should 
not  be  entered  determining  the  lien  of  Wait  "as  attorney  for  the 
plaintiflE"  and  for  the  payment  of  the  amount  of  such  lien.  The  order 
was  made  upon  a  petition  which  not  only  recited  the  retainer  agree- 
ment between  Wait  and  Leopold,  and  the  rendition  of  services  pursuant 
thereto,  but  also  set  forth,  the  assignment  to  Wait  of  the  aforesaid 
claim  of  Wait  &  Foster  for  services  and  disbursements  in  this  actiob, 
and,  in  addition^  for  services  rendered  and  disbursements  incurred 
in  other  matters  on  the  retainer  of  the  estate  of  Thomas  J.  Dunn, 
deceased.  The  Special  Term  confined  its  decision  to  a  construction 
of  the  retainer  agreement  between  Wait  and  Leopold,  which  it  held 
embraced  all  services  rendered  by  Wait  in  the  action  from  its  incep- 
tion.   Accordingly  the  Special  Term  denied  the  motion,  saying: 

"Sinee  Leopold  has  at  no  time  disputed  the  right  of  the  petitioner  to  deduct 
$2,500,  being  one-third  of  the  recoTery  and  reasonable  disbuFsements,  there  Is 
no  necessity  to  declare  any  lieaa.  in  the  oase.*' 

The  order  entered  thereon  was  affirmed  by  this  court.  184-  App.  Div. 
894,  170  N.  Y.  Supp.  1077.  While  the  appeal  was  pending,  Wait 
made  a  part  payment  to  Leopold,  and  it  is  claimed  that  he  agreed  to 
pay  the  balance  upon  the  event  of  the  order  being  affirmed;  but  this 
Wait  denies.  Thereafter  this  summary  proceeding  was  brought  by 
Leopold,  for  an  order  requiring  Wait  to  pay  over  the  balance  of  the 
two-thirds  of  the  recovery,  with  interest,  less  Wait's  disbursements. 
Among  other  objections,  Wait  insisted  that  the  firm  of  Wait  &  Fos- 
ter had  a  lien  for  services  rendered  prior  to  the  purchase  of  the 
cause  of  action  by  Leopold,  and  that  he,  as  assignee,  being  an  attor- 
ney, and  havinpr  also  been  a  member  of  the  firm  of  Wait  &  Foster,  was 
entitled  to  a  hen  upon  the  fund  for  the  services  rendered  and  dis- 
bursements incurred  by  Wait  &  Foster,  and,  further,  that  his  lien  as 
assignee  of  Wait  &  Foster  had  not  been  adjudicated  in  the  prior  pro- 
ceeding. 

[1,  2]  It  is  quite  true  that  the  court  did  not  in  the  prior  proceed- 
ing adjudicate  the  question  of  Wait's  lien  as  assignee  of  Wait  & 
Foster.  It  was  not  necessary,  for  the  prior  motion  was  to  fix  the  lien 
of  Wait  "as  attorney  for  the  plaintiflF/'  Further,  Wait's  lien  as  as- 
signee included,  not  only  the  charging  lien  of  Wait  &  Foster  in  the 
action  of  Dunn  v.  City  of  New  York,  but,  as  asserted,  was  sought 
to  be  made  to  include  a  general  or  retaining  lien  of  Wait  &  Foster 
for  other  services  rendered  the  estate  of  Thomas  J.  Dunn,  deceased, 
whereas  a  general  lien  is  unassignable,  and  a  charging  lien  is  confined 
to  the  services  and  disbursements  in  the  particular  action  or  proceed- 
ing. Sullivan  v.  Mayor,  etc.,  of  City  of  New  York,  68  Hun,  544,  22  N. 
Y.  Supp.  1041;  Williams  v.  Ingersoll,  89  N.  Y.  509;  Leask  v.  Hoag- 
land,  64  Misc.  Rep.  156,  162,  163,  118  N.  Y.  Supp.  1035. 
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[8]  If  the  firm  of  Wait  &  Foster  had  a  charging  lien  for  services 
rendered  and  disbursements  incurred  prior  to  the  purchase  of  the 
cause  of  action  by  Leopold,  there  can  be  no  question  but  that  it  would 
remain  unaffected  by  the  assignment  of  the  cause  of  action  to  Leopold, 
and,  before  a  summary  order  should  be  made  requiring  Wait  to  pay 
over,  the  Special  Term  should  determine  the  amount  of  the  lien,  when 
the  fund  is  in  the  hands  of  the  assignee,  who  is  an  attorney,  and  who 
was  a  member  of  the  firm  which  made  the  assignment  to  him.  In 
fixing  Wait's  lien,  however,  the  learned  Special  Term  confined  itself  to 
the  agreement  between  Wait  and  Leopold,  as  already  construed,  and 
paid  no  attention  to  the  lien  of  Wait  as  assignee  of  Wait  &  Foster. 
This  seemed  the  obvious  course  to  pursue,  in  view  of  the  averments 
in  the  petition  upon  the  original  proceeding,  the  previous  opinion  of 
the  Special  Term,  and  the  affirmance  of  the  order  by  this  Court  with- 
out opinion. 

[4]  We  are  of  the  opinion,  however,  that,  as  a  matter  of  strict  right. 
Wait*  was  entitled  to  have  the  charging  lien  of  Wait  St  Foster,  which 
was  assigned  to  him,  determined,  and,  if  upheld,  that  the  amount 
thereof  should  be  deducted  before  he  is  ordered  to  pay  over  the  bal- 
ance remaining  in  his  hands.  But  (1)  as  it  does  not  appear  that  the 
services  of  Wait  &  Foster  were  rendered  by  any  one  other  than  Wait ; 
(2)  as  no  one  except  Wait  is  interested ;  (3)  as  Wait  bought  the  claim 
four  years  after  he  had  made  an  agreement  with  Leopold  to  continue 
the  litigation  for  one-third  of  the  recovery,  which  agreement,  as 
already  construed,  fairly  implied  that  such  compensation  would  cov- 
er all  services  in  the  action  to  which  Wait  would  be  entitled  to  charge — 
we  are  of  the  opinion  that  it  would  be  subversive  of  fair  dealing  be- 
tween attorney  and  client  to  permit  this  assigned  lien  for  services  to 
be  enforced,  for,  when  Wait  bought  the  claim  from  himself  as  receiv- 
er, he  had  dready  bound  himself  under  his  contract  with  Leopold  to 
accept  one-third  of  the  recovery  in  full. 

[5]  It  may  be  true  that,  when  Wait  made  his  contract  with  Leopold 
he  intended  to  buy  up  this  claim,  and  intended  that  the  one-third 
should  only  cover  future  services ;  but,  if  he  had  any  such  secret  in- 
tention, he  should  have  made  it  clear  in  the  agreement,  even  though 
the  agreement  was  prepared  by  another  attorney,  who  represented  the 
client  The  "arm's  length"  rule  does  not  aK>ly  to  agreements  between 
lawyer  and  client. 

In  the  course  of  these  proceedings  Wait  has  been  criticized  for 
failing  to  disclose  to  Leopold  that  he  did  not  intend  that  the  agree- 
ment of  retainer  should  include  all  services  rendered  and  to  be  ren- 
dered in  the  action.  Wait  contends  that  this  is  unmerited,  because  he 
at  no  time  came  into  personal  contact  with  Leopold,  but  dealt  witfi 
Leopold's  attorney,  who  prepared  the  retainer  contract,  and  he  fur- 
ther contends  that  the  attorney  knew  that  Wait  &  Foster  had  preferred 
a  claim  against  the  estate  of  Thomas  J.  Dunn  for  services  rendered 
and  disbursements  incurred  in  the  action  of  Dunn  v.  City  of  New  Yoric 
prior  to  Leopold's  acquiring  the  cause  of  action.  We  think  that  these 
circumstances  relieve  Wait  from  a  charge  of  deceiving  his  client 

So  far  as  concerns  the  disbursements  of  Wait  &  Foster,  and  of 
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Wait  as  receiver,  amotmting  to  $62.64,  Wait  should  be  permitted  to 
reimburse  himself  out  of  the  fund  in  his  hands. 

The  order  should  be  modified,  by  deducting  from  the  sum  required 
to  be  paid  over  $62.64  and  interest  thereon,  and,  as  modified^  af- 
firmed, without  costs*    Settle  order  on  notice.    All  concur. 


(187  App.  Div.  118) 

FABBIO  FIKB  HOSE  OO.  ▼.  TOWN  Or  WHITBSTOWN. 

(Supreme  Court,  Appellate  Diyislon,  Fourtli  Department.    Mardi  S,  1919.) 

L  TowTfB  ^s»7^— Action  Against — Sitppubs  Fmu^iSHSO   FntB  Diotiuct— 
Burden  oy  Pboof. 

Fire  hose  company,  suing  town  for  fire  hose  furnished  fire  district,  has 
burden  of  proving  town's  liability  therefor. 

1  Towns  ^=>00— Pike  Distbiot— Colij:ction  of  Taxis& 

In  view  of  Tax  Law,  |  59,  coUector  of  taxes  assessed  to  defray  in- 
debtedness for  supplies  furnished  Are  district,  created  prior  to  enactment 
of  County  Law  of  1892,  under  Town  Law,  had  no  authority  to  pay  money 
to  town  supervisor,  and  latter  had  no  authority  to  receive  sama 

3.  Towns  ^=>37— Powkb  of  Boabd — Fzbb  Distbict. 

Board  of  supervisors  of  town,  in  creating  fire  district,  has  no  authori- 
ty to  pass  law  providing  for  payment  of  money  by  collector  of  taxes  assess- 
ed for  fire  district  supplies  to  town  supen'isor ;  the  board  having  no  dele- 
gated power  to  pass  such  a  law. 

1  BsroppEL  e=902(3)— Towns  4t=?>10— Misappbopsiation  of  Fbb  Distbict's 
Funds — Liabiutt  of  Town. 

Town,  by  authorizing  supervisor  to  pay  fire  districts  tadebtedneas  out 
of  funds  belonging  to  the  district  in  the  supervisor's  hands,  did  aot  make 
itself  liable,  by  estoppel  or  otherwise,  to  fire  district's  creditor  upon  super- 
visor's misappropriation  of  money. 

6.  Towns  ^=»66 — Misappbopbiation  of  Funds — ^Mandahus. 

Where  town  supervisor  misappropriates  money  raised  by  taxation  for 
purpose  of  paying  fire  district's  debt,  upon  whi<di  the  town  is  Uable,  credi- 
tor cannot  sue  town  to  recover  on  claim ;  its  remedy  b^ng  mandamus  to 
compel  proper  authorities  to  again  raise  money  to  pay  claim  by  taxation. 
6L  Towns  ^=»37 — Fibe  District  Supplies — ^Liabiutt  of  Town. 

Town's  liability  for  supplies  furnished  fire  district  cannot  be  based  upon 
amendments  to  Town  Law,  f  313,  enacted  subsequent  to  time  indebtedness 
was  incurred. 

7.  Towns  ^s»87 — Suptlies  Fubnxsbxo  Fibe  Distbict — ^LdLASiurr  of  Town — 

Town  Law. 

In  action  against  town  for  supplies  furnished  fire  district  in  1908,  town 
is  not  liable,  under  Town  Law  then  in  effect  (section  171,  as  amended  in 
1900^  now  Town  Law,  |  318),  where  thexe  was  no  eridence  of  a  highway 
district  or  a  water  supply  district 

Appeal  from  Special  Term,  Oneida  County. 

Action  by  the  Fabric  Fire  Hose  Company  against  the  Town  of 
Whitestown.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE  AN- 
GEUS,  and  HUBBS,  JJ. 

Adrian  S.  Malsan,  of  Utica,  for  appellant. 

Arthur  J.  Foley,  of  Utica  (Lewis,  Foley  &  Foley,  of  Utica,  of  coun- 
sel), for  respondent. 

^=>For  otli«r  ttutm  im  mn«  topte  S  KBY-NUMBBR  in  aU  Kcy-Numb^rod  DlgetU  A  Indexes 
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DE  ANGELIS,  J.  The  action  was  brought  for  the  price  of  fire 
hose,  nozzles,  etc.,  sold  and  delivered  by  the  plaintiff  to  the  defendant, 
as  alleged  in  the  complaint^  upon  a  proposal  and  acceptance,  copies  of 
which,  attached  thereto,  are  as  follows  : 

••New  York,  November  12,  1908. 
**To  the  Town  of  Whitestown,  N.  T.: 

"The  Fabric  Fire  Hose  Company  hereby  agrees  to  furnish  liOOO  feet,  more 
or  less,  Keystone  brand  wax  and  gnm  treated  fire  hose,  at  $1.00  per  ft, 
*  *  *  with  automatic  couplings  attached,  thread  of  couplings  to  fit  those 
now  in  use  in  your  department  [Certain  guaranties  in  no  way  involved  in 
this  case  omitted.]  Hose  to  be  delivered  f.  o.  b.  cars  Whltesboro,  N.  Y.  2 
Hart  shut-off  nozzles,  at  $15.00  each.   3  Underwriter  play  pipes. 

"Fabric  Fire  Hose  Co., 

**By  O.  H.  Gardner,  Agent 
"Town  of  Whitestown,  N.  Y. 

"Your  proposal  is  hereby  accepted  for  1,000  feet  of  Keystone  hose  and 
supplies  as  listed  above. 
"For  the  Town  of  Whitestown,  N.  Y. : 

"B.  L.  Wrench. 
"Supervisor  Town  of  Whitestown,  N.  Y." 

The  complaint  further  shows  that  the  plaintiff  furnished  such  hose 
and  supplies  to  the  defendant  as  provided  in  the  contract,  and  per- 
formed its  contract,  and  that  the  defendant  accepted  and  used  such 
hose  and  supplies. 

The  complaint  further  shows  that  on  the  2d  day  of  August,  1909, 
a  bill  for  such  property  was  audited  by  the  town  board  of  the  defend- 
ant at  and  for  the  sum  of  $1,030,  and  that  the  town  board  at  the  same 
time  passed  a  resolution  directing  the  supervisor  of  the  defendant  to 
pay  to  the  plaintiff  upon  the  presentation  of  a  town  order  therefor 
such  sum  of- $1,030;  that  thereafter,  and  on  the  12th  day  of  August, 
1909,  the  plaintiff  presented  a  town  order  for  the  payment  of  such 
bill  to  the  supervisor  of  the  defendant  for  payment;  that  he  refus- 
ed to  pay  the  same,  and  has  failed  and  neglected  to  pay  the  same ;  and 
that  neither  such  sum  of  money  nor  any  part  thereof  has  been  paid, 
and  that  there  is  now  due  and  owing  to  the  plaintiff  by  the  defend- 
ant the  sum  of  $1,030,  with  interest  thereon  from  August  12,  1909. 

The  answer  contains  in  substance  a  general  denial  of  the  complaint, 
and  sets  forth  as  a  defense  that  on  the  18th  day  of  November,  1908, 
the  plaintiff  presented  to  the  town  board  of  the  defendant  a  statement 
or  bill  for  hose  and  fire  department  supplies  alleged  to  have  been  fur- 
nished to  fire  district  No.  1 ;  that  thereafter,  and  on  or  about  August 
2,  1909,  the  statement  or  bill  was  audited  by  the  town  board  at  and  for 
the  sum  of  $1,030,  and  a  resolution  was  passed  by  the  board  direct- 
ing that  an  order  be  drawn  upon  the  funds  in  the  hands  of  the  super- 
visor belonging  to  fire  district  No.  1  for  the  sum  of  $1,030,  and  that  the 
supervisor  pay  that  sum  to  the  plaintiff  out  of  the  funds  in  his  hands 
belonging  to  fire  district  No.  1.  The  answer  further  alleges  that  fire 
district  No.  1  is  a  separate  and  distinct  district,  and  that  the  defendant 
is  not  liable  for  the  obligations  of  that  district. 

Before  the  taking  of  any  evidence  the  counsel  for  the  defendant 
made  a  motion  for  a  dismissal  of  the  complaint,  upon  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action^  suggest- 
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ing  that  the  ooly  relief  available  to  the  plaintiff  upon  the  statement  of 
the  facts  in  the  complaint  was  an  application  by  mandamus  to  compel 
the  levying  of  a  tax  to  raise  the"  money  to  pay  the  bill.  The  motion 
was  denied,  and  an  exception  taken  by  the  defendant.  The  evidence 
established  the  proposal  and  acceptance,  copies  of  which  were  at- 
tached to  the  complaint. 

From  the  proceedings  of  the  town  board  of  the  5th  day  of  Novem- 
ber, 1908,  there  was  introduced  in  evidence  the  following  minute : 

"Tbe  residents  of  fire  district  No.  1  presented  a  petition,  signed  by  a  ma- 
jority of  the  taxpayers,  requesting  the  board  to'purcliase  1,000  feet  of  new 
hose  for  their  use.  On  motion  of  Mr.  Bielby,  the  supervisor  was  appointed  a 
committee  to  get  prices  and  report" 

There  was  evidence  that  the  unincorporated  village  of  New  York 
Mills  constituted  fire  district  No.  1  and  that  such  fire  district  had  exist- 
ed longer  ago  than  the  year  1905.  The  counsel  for  the  defendant 
admitted  that  it  was  a  separate  district  legally  created,  and  it  appear- 
ed that  there  are  two  separate  fire  districts  outside  of  the  two  incor- 
porated villages  of  the  town,  to  wit,  districts  Nos,  1  and  2.  It  appear- 
ed that  the  hose  and  other  articles  were  delivered  to  and  came  into 
the  possession  of  fire  company  No.  1. 

There  was  introduced  in  evidence  from  the  proceedings  of  the 
board  of  supervisors  of  Oneida  county,  of  December  21,  19CS,  the  fol- 
lowing : 

**Mr.  Wrench  presented  the  following  petition^  which  on  his  motion  was  re- 
ceived and  placed  on  file: 
"•To  the  Honorable  the  Board  of  Supervlsorg  of  Oneida  County: 

"  'We,  the  nndersigned,  a  majority  of  the  town  board  of  th^  tx>wn  of  Whites- 
town,  do  hereby  determine  and  request,  pursuant  to  statute  in  such  cases  pro- 
vided, that  the  amount  necessary  to  be  raised  for  water  and  hose  for  fire  dis- 
trict No.  1  in  said  town  Is  the  sum  of  Sl,940,  and  that  the  amount  necessary 
to  be  raised  for  water  for  fire  district  No.  2  in  said  town  is  the  sum  of  $966. 

"*We  therefore  petition  your  honorable  body  that  the  amounts  be  levied 
upon  the  taxable  property  In  fire  districts  Nos.  1  and  2,  respectively,  and  that 
the  collector  of  said  town  be  directed  to  collect  the  same  and  pay  the  amount 
collected  to  the  supervisor  of  said  town  as  provided  by  law.  Dated  at  the  town 
of  Whitestown  this  19th  day  of  December,  1908.  [Signed]  B.  L.  Wrench,  Su- 
pervisor. George  E,  Thomas,  Town  Clerk.  I.  P.  Bielby,  William  M.  Foster, 
Edward  L.  Evans,  William  M.  Ashley,  Justices.' 

"Mr.  Wrench  offered  the  following  resolution  and  moved  its  adoption: 

"  'Besolution  No.  71. 

^  'Resolved,  that  In  complianee  with  the  petition  presented  to  this  board, 
signed  by  the  town  board  of  the  town  of  Whitestown,  the  sum  of  $1,940,  to  be 
used  for  water  and  hose  for  fire  purposes  In  fire  district  No.  1  of  said  town, 
be  and  the  same  is  hereby  levied  and  extended  against  the  taxable  property  in 
said  fire  district  No.  1,  and  that  the  sum  of  $985,  to  be  used  to  pay  for  water 
for  fire  purposes  in  fire  district  No.  2  of  said  town,  be  and  the  same  is  hereby 
levied  and  extended  against  the  taxable  property  in  said  fire  district  No.  2» 
and  that  the  collector  in  said  town  bedlrected  to  pay  the  amount  collected  from 
such  taxes  to  the  supervisor  of  said  town  of  Whitestown,  and  the  sums  in 
both  instances  as  levied  and  extended  are  hereby  confirmed  by  this  bCMurd.' 

"The  resolution  was  adopted." 

The  taxes  were  levied  and  collected,  and  turned  over  to  the  super- 
visor of  the  defendant,  who  appropriated  the  same  to  his  own  use.    It 
175N.Y.S.--13 
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does  not  appear  that  any  proposition  to  bay  the  hose  and  supplies  was 
submitted  to  the  voters  of  fire  district  No.  1. 

There  was  also  introduced  in  evidence  an  order  of  which  the  fol- 
lowing IS  a  copy : 

"No.  179.  Offlce  of  Town  Clerk,  Whitestown,  N.  Y.,  August  2,  1909. 

"Supervisor  of  the  Town  of  Whitestown : 

"Pay  to  Fabric  Pire  Hose  Company  one  thousand  thirty  doUars  and  charge 
same  to  Fire  Dis.  No.  1  fund  of  aaid  town. 

"$1,030.00.  Geo.  E.  Thomas,  Town  Clei^k." 

There  was  indorsed  on  the  foregoing  the  following : 

"Pay  to  the  order  of  First  National  Bank,  Utica,  N.  Y. 

"Fabric  Fire  Hose  Co., 

"A.  Dobke,  Secretary.'! 

There  was  also  read  in  evidence  from  page  235  of  the  minutes  of  the 
town  board  the  following: 

"Resolved,  that  B.  L.  Wrench,  supervisor  of  Whitestown,  be  and  hereby  is 
ordered  and  directed  to  pay  forthwith  on  presentation  the  town  order  for 
$1,030.00,  payable  to  the  Fabric  Fire  Hose  Co.,  water  district  No.  1,  town  of 
Whitestown." 

The  date  of  this  resolution  does  not  appear. 

At  the  close  of  the  evidence  the  plaintiff  was  permitted  to  amend  its 
complaint  by  adding  the  following : 

"That  the  funds  paid  for  said  material  were  duly  levied,  assessed,  collected, 
rnd  paid  over  to  said  supervisor,  and  he  has  misappropriated  the  same." 

The  defendant  renewed  its  motion  for  a  nonsuit  at  the  close  of  the 
evidence,  which  motion  was  denied,  and  an  exception  was  taken  by  the 
defendant  to  such  ruling.  The  court  made  findings  to  which  the  de- 
fendant has  excepted. 

[  1  ]  The  burden  was  upon  the  plaintiff  to  show  the  defendant's  lia- 
bility for  the  hose  and  supplies.  Fire  district  No.  1  of  the  town  of 
Whitestown  may  have  been  created  by  a  special  act  of  the  Legislature, 
or  pursuant  to  the  power  conferred  by  the  Legislature  upon  boards 
of  supervisors  to  legislate  under  some  of  the  statutory  provisions  from 
which  the  present  County  Law  (chapter  16  of  the  Laws  of  1909,  con- 
stituting chapter  1 1  of  the  Consolidated  Laws),  in  effect  February  17, 
1909,  was  taken.  The  present  County  Law  was  derived  from  the  for- 
mer County  Law  (chapter  686  of  the  Laws  of  1892).  By  chapter  482 
of  the  Laws  of  1875  the  Legislature  conferred  upon  boards  of  super- 
visors additional  powers  of  local  legislation  and  administration.  This 
act  was  amended  by  chapter  512  of  the  Laws  of  1880,  under  which 
several  subdivisions  were  added  to  section  1  of  the  original  act,  and 
among  them  subdivision  34,  which  appears  to  have  been  the  first  gen- 
eral provision  of  law  empowering  boards  of  supervisors  to  create  fire 
districts  in  unincorporated  villages  in  towns.  This  subdivision  was 
amended  by  chapter  439  of  the  Laws  of  1885,  chapter  264  of  the  Laws 
of  1889,  and  chapter  180  of  the  Laws  of  1890. 

Until  the  enactment  of  the  General  County  Law  by  chapter  686  of 
the  Laws  of  1892,  the  power  to  create  such  a  district  was  confined  to 
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the  territory  of  an  unincorporated  villafe.  The  acts  of  1875, 1880,  and 
1885,  above  referred  to,  were  repealed  by  the  General  County  Law 
of  1892,  but  not  the  acts  of  1889  and  1890.  However,  section  37  of 
the  act  of  1892  might  be  regarded  as  repealing  the  acts  of  1889  and 
1890  by  implication,  because  the  legislation  was  in  pari  materia.  This 
section  extended  the  power  of  boards  of  supervisors  to  legislate  to 
create  fire  districts  in  any  parts  of  towns  outside  of  incorporated  vil- 
lages. Section  37  of  the  law  of  1892  was  amended  by  chapter  937 
of  the  Laws  of  1895,  and  then  appeared  for  the  first  time  the  provision 
enabling  a  board  of  supervisors  to  create  a  fire  district  where  the  en- 
tire town  would  become  liable  for  moneys  raised  by  tax  in  such  fire 
district  after  the  same  were  received  by  the  supervisor  and  until  they 
were  turned  over  by  him  to  the  treasurer  of  the  fire  district.  Section 
37  was  also  amended  by  chapters  902  of  the  Laws  of  1896,  329  of  the 
Laws  of  1897,  142  of  the  Laws  of  1902,  196  of  the  Laws  of  1903,  and 
249  of  the  Laws  of  1906.  Section  38  of  the  present  County  Law  takes 
the  place  of  section  37  of  the  former  law. 

If  fire  district  No.  1  of  the  town  of  Whitestown  was  created  by 
the  board  of  supervisors  of  Oneida  county  in  the  exercise  of  the  power 
conferred  upon  such  board  by  the  Legislature,  it  was  probably  created 
prior  to  May  18,  1892,  when  the  County  Law  of  1892  went  into  effect, 
because  in  a  district  so  created  a  vote  by  the  electors  to  authorize  ait- 
appropriation  was  not  necessary,  but  a  majority  of  the  taxpayers  de- 
termined the  question  of  an  appropriation.  It  may  not  be  amiss  to 
mention  the  fact  that  in  the  town  board  at  the  time  of  the  purchase 
of  the  hiose  and  supplies  was  one  Isaac  P.  Bielby,  a  lawyer  of  years  of 
experience,  quite  familiar  with  matters  of  that  kind. 

[2]  Upon  the  theory  that  the  district  was  formed  prior  to  May 
18,  1892,  by  the  legislative  act  of  the  board  of  supervisors,  and  with- 
in the  doctrine  laid  down  by  the  court  at  Special  Term  in  Town  of 
Whitestown  v.  Title  Guaranty  &  Surety  Co.,  72  Misc.  Rep.  498,  131 
N.  Y.  Supp.  390,  affirmed  148  App.  Div.  900,  132  N.  Y.  Supp.  1149, 
without  opinion,  and  209  N.  Y.  512,  102  N.  E.  1115,  without  opinion, 
where  the  Special  Term  was  led  to  believe  that  the  district  was  created 
under  the  Town  Law  hereinafter  referred  to,  the  collector  had  no  au- 
thority to  pay  the  moneys,  which  were  collected  under  the  assessment 
to  defray  the  expense  of  the  hose  and  supplies,  to  the  supervisor  of 
the  town,  and  the  latter  had  no  authority  to  receive  the  same,  but  the 
same  were  payable  to  the  county  treasurer.  R.  S.  pt.  1,  c.  13,  tit.  2, 
§  37,  subds.  4  and  5 ;  chapter  908  of  the  Laws  of  1896  (the  former  Tax 
Law)  §  56,  suhds.  3  and  4,  as  amended  by  chapters  158  and  550  of  the 
Laws  of  1901  and  chapter  308  of  the  Laws  of  1908 ;  section  59  of  the 
present  Tax  Law  (Consol.  Laws,  c.  60). 

[3]  Upon  the  theory  that  ther^  existed  in  the  enactment  of  the  board 
of  supervisors  a  provision  for  the  payment  of  the  moneys  by  the  col- 
lector in  the  first  instance  to  the  supervisor  of  the  town,  it  is  possible 
that  the  moneys  might  be  regarded  in  a  general  sense  as  town  moneys, 
and  therefore  payable  to  the  supervisor.  In  that  case,  the  provision 
above  referred  to,  enabling  the  board  to  pass  a  law  to  make  the  town 
liable  for  such  moneys  after  they  got  into  the  hands  of  the  supervisor. 
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would  have  no  application,  because,  as  shown  above,  it  was  not  within 
the  delegated  power  of  the  board  to  pass  such  a  law. 

[4]  This  brings  us  to  a  consideration  of  the  nature  of  fire  district 
No.  1,  under  whatever  law  it  was  created.  Its  territorial  boundaries 
were  confined  to  a  part  of  the  town  of  Whitestown.  Its  boundaries 
were  not  the  boundaries  of  any  municipality.  There  is  no  su^cstion 
that  it  is  a  municipality.  It  is  neither  a  corporation  nor  a  quasi  corpo- 
ration. It  is  not  a  legal  entity  against  which  an  action  for  the  claim 
could  be  maintained.  It  is  true  that  the  town  agencies  acted  in  the 
premises,  but  they  acted  for  the  benefit  of  the  taxpayers  of  the  dis- 
trict only.  Their  acts  ought  not  to,  and  would  not,  bind  the  town. 
There  is  no  good  reason  why  the  town  should  be  held  liable  for  any 
dereliction  of  these  officers  in  the  discharge  of  their  functions  exercis- 
ed in  behalf  of  the  district.  People  ex  rd.  Farley  v.  Winkler,  203  N. 
Y.  445,  96  N.  E.  928. 

{B]  It  is  possible  that  the  district  may  be  still  liable  for  the  claim, 
and  its  liability  may  be  fixed,  as  far  as  it  could  be  fixed,  and,  as  its 
agent,  the  supervisor  of  the  town,  misappropriated  the  moneys  raised 
by  tax  to  meet  the  claim,  the  district  might  be  taxed  again  to  defray 
its  obligation.  No  action  could  be  maintained  to  recover  the  amount 
of  the  claim,  but  the  failure  of  the  proper  authorities  to  proceed  to 
raise  by  tax  from  the  district  again  the  moneys  to  pay  the  claim 
could  be  remedied  by  mandamus. 

So  that  the  plaintiff  would  seem  to  be  in  this  position  in  regard  to 
its  claim :  If  the  moneys  collected  frcwn  the  district  should  have  been 
paid  by  the  collector  to  the  county  treasurer,  the  plaintiff  had  its  ac- 
tion against  the  collector.  If,  on  the  other  hand,  there  should  have  been 
an  application  to  compel  the  raising  of  the  moneys  again  to  satisfy 
the  claim  by  mandamus,  the  plaintiff  might  have  resorted  to  that  pro- 
ceeding. 

We  must  bear  in  mind  that  neither  the  form  in  which  the  alleged 
contract  was  entered  into  nor  the  acts  of  the  town  board  in  the  prem- 
ises created  a  liability  against  the  town  by  estoppel  or  otherwise. 

[8,7]  In  the  case  of  Town  of  Whitestown  v.  Title  Guaranty  *& 
Surety  Co.,  supra,  where  the  town  sought  to  hold  bondsmen  of  the 
supervisor,  among  other  things,  for  the  amount  of  this  identical 
claim,  and  failed,  the  court  was  led  to  believe,  as  already  stated,  from 
certain  evidence,  that  the  plaintiff's  claim  g^rew  out  of  the  provisions 
of  the  Town  Law.  I  am  unable  to  reach  that  conclusion  upon  the 
evidence  adduced  in  this  case.  Section  313  of  the  Town  Law  (Consol. 
Laws,  c.  62),  under  which  it  was  supposed  that  the  plaintiff's  claim 
arose,  did  not  go  into  effect  until  February  17,  1909.  It  was  taken 
from  section  171  of  chapter  569  of  the  Laws  of  1890,  the  Town  Law 
of  that  year,  as  amended  by  chapter  254  of  the  Laws  of  1891,  chapter 
201  of  the  Laws  of  1894,  and  chapter  373  of  the  Laws  of  1906.  The 
amendments  of  section  313  of  the  present  Town  Law  do  not  affect 
this  case,  as  they  were  made  after  the  facts  arose  upon  which  this 
litigation  must  be  determined.  In  1908,  when  such  facts  arose,  section 
313  of  the  present  Town  Law  had  not  even  been  enacted;  but  its 
predecessor,  to  wit,  section  171  of  the  Town  Law  of  1890,  as  araend- 
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ed  by  chapter  373  of  the  Laws  of  1906,  appears  to  permit  the  applica- 
tion of  the  legislation  to  a  "highway  district*'  or  "water  supply  district." 
There  is  no  evidence  of  the  existence  of  a  highway  district  or  a  water 
supply  district  in  this  .case,  so  that  upon  the  evidence  here  no  provi- 
sion of  the  Town  Law  seems  applicable. 

However,  since,  as  already  stated,  the  evidence  fails  to  show  under 
what  provision  of  law  fire  district  No,  1  of  the  town  of  Whitestown 
was  created,  we  cannot  permit  the  recovery  herein  to  stand. 

It  follows,  from  the  foregoing,  that  the  judgment  appealed  from 
must  be  reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant 
to  abide  the  event.    All  concur. 


aS6  App.  Div.  830) 

PBOPIiB  V.  TEXPEB. 

(Supreme  Court,  Appellate  Division,  IV>urth  Department    March  13, 1919.) 

L  Obiminai<  Law  ^s9552(1)— OiBotriisrAimAi.  Evidbivob — SunxcixHCT. 

In  a  prosecution  for  murder.  It  is  not  necestsaiy  to  prove  that  there  was 
a  quarrel,  the  precise  way  in  which  the  crime  was  committed,  nor  the  cir- 
camstancee  leading  up  to  it,  and  defendant's  guilt  need  not  be  estab- 
lished by  direct  evidence,  if  circumstances  are  established  by  direct  evi^ 
dence,  such  as  to  mafce  a  chain  of  facts,  all  consistent  with,  and  pointing 
only  to,  his  guilt,  and  inconsist^t  with  his  innocence. 

2.  Homicide  ^=3>234(7) — Bvidi3NCi>— SuFinciKNaT. 

In  a  murder  trial,  circumstantial  evidence  against  defendant  held  suf- 
ficient to  take  the  case  to  the  Jury,  and  to  Justify  a  finding  of  guilt 

8.  GamiNAi.  Law  ^=>720(1) — Misconduct  of  Pbosecutinq  Attobnet. 

The  conduct  of  the  district  attorney,  who  was  admonished  not  to  com- 
ment upon  the  statements  of  witnesses  and  to  refrain  from  making  im- 
proper remarks,  but  who  did  not  heed  the  admonitions  of  the  court,  was 
improper. 

4.  Cbiminal  Law  ^=s>713 — ^Misconduct  of  Distbict  ArroBNirr. 

In  a  murder  trial,  where  an  officer  testifying  for  the  prosecution  admit- 
ted his  refusal  to  tell  defendant's  C6unsel  what  he  knew  about  the  case, 
because  the  district  attorney  had  instructed  him  not  to  talk,  and  defoli- 
ant's counsel  asked  permission  to  read  such  officer's  statement,  made  to 
the  district  attorney,  and  the  district  attorn^  said  he  would,  if  counsel 
would  let  him  see  the  memorandum  defendant  had  given  counsel,  and  de- 
fendant had  not  then  become  a  witness,  such  statement  of  the  district  at- 
torney in  the  Jury's  presencfe  was  improper. 

Sk  CBmiNAn  Law  «=»717 — Oonduot  of  Distbict  Attobnet — ^Rsadino  ntoM  a 
Book  on  Evidence. 

In  a  murder  trial,  where  it  was  entirely  proper  for  the  district  attorney 
to  argue  on  conscious  innocence  and  fear  of  revelations  of  truth  in  the 
identical  language  of  a  text-book  on  evidence,  it  was  not  proper  for  him 
to  read  therefrom  to  give  additional  weight  to  his  argument 

«.  Cbiminai.  Law  ^=»322,  019(1) — ^New  Tuiai*— Misconduct  of  Distbict  At- 
tobnet— Faibness. 

A  district  attorney  is  a  quasi  judicial  officer,  and  is  presumed  by  the  law 
to  act  impartially,  and  where  he  fails  to  so  act,  repeatedly  comments  upon 
evidence  during  the  trial,  and  insinuates  as  to  defendant's  being  guilty 
and  attempting  to  hide  it,  regardless  of  the  admonitions  of  the  oourt,  thus 
rendering  the  triad  unfair,  a  new  trial  should  be  granted. 

Foote,  J.,  dissenting. 
^=>Fbr  other  cases  see  same  topic  &  K£2T-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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Appeal  from  Trial  Term,  Erie  County. 

John  E.  Teiper  was  convicted  of  murder  in  the  second  degree,  and 
from  the  judgment  of  conviction,  and  from  an  order  denying  his  mo- 
tion for  a  new  trial,  he  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  DE  AN^ 
GEUS,  and  HUBBS,  JJ, 

Edward  R.  O'Malley,  of  Buffalo  (Simon  Fleischmann,  of  Buffalo, 
and  Bayard  J.  Stedman,  of  Batavia,  of  counsel),  for  appellant. 
Guy  B.  Moore,  Dist.  Atty.,  of  Buffalo,  for  the  People. 

KRUSE,  P.  J.  About  11  o'clock  on  a  Sunday  night  in  January, 
three  years  ago,  the  defendant,  a  young  man  of  good  repute,  left  his 
home  with  his  mother,  brother,  and  sister  in  his  mother's  automobile, 
and  shortly  thereafter  the  mother  and  brother  were  found  dead,  and 
the  sister  unconscious  and  so  seriously  injured  that  she  has  lost  all 
memory  of  any  of  the  circumstances  in  connection  with  the  tragedy. 
All  three  had  been  assaulted ;  their  skulls  fractured  and  to  some  ex- 
tent crushed,  and  the  mother  and  sister  had  been  shot.  The  defend- 
ant says  he  also  was  attacked.  The  jury  has  found  that  he  himself 
killed  his  mother,  and  has  convicted  him  of  murder  in  the  second 
degree. 

The  tragedy  occurred  on  the  highway  leading  from  Orchard  Park 
to  the  city  of  Buffalo,  within  about  a  mile  and  a  half  of  the  cit>'  line  i 

and  six  miles  from  Orchard  Park,  at  a  point  where  earlier  in  the  day 
the  defendant  had  left  his  automobile.    The  mother,  brother,  and  sis-  ' 

ter  had  visited  at  defendant's  home  during  the  evening,  and  were  on  I 

their  way  to  their  own  home  in  the  city  when  assaulted.    The  defend-  | 

ant  attempts  to  account  for  his  automobile  being  left  there  on  the  road 
in  this  way:  He  says  he  started  to  go  to  the  city  for  ice  cream;  that  ' 

his  car  stalled,  owing  to  a  defective  magneto  brush,  and  he  left  it  and  I 

walked  toward  the  city,  and  met  his  mother,  brother,  and  sister  com-  | 

ing  in  his  mother's  car  on  their  way  to  his  home  to  spend  the  evening  i 

with  him ;  that  he  rode  home  with  them,  leaving  his  car  on  the  road, 
intending  to  return  after  their  visit  and  remedy  the  defect  in  it  and  I 

take  it  home.    He  says  that  on  the  return  trip,  after  reaching  the  point  j 

where  his  car  stood,  he  alighted  and  took  off  his  overcoat.     It  was  a  i 

dark,  rainy  night ;   he  tried  to  use  his  trouble  light  to  aid  him  in  re-  ' 

pairing  his  car,  but  could  not  make  it  work.    The  brother  suggested  I 

that  the  trouble  light  could  be  attached  to  the  tail  light  of  the  mother's 
car,  which  stood  just  ahead  of  his  own.  While  engaged  in  the  dark- 
ness at  work  on  his  car,  he  heard  his  brother  groan  and  call,  "Oh, 
Ed !"  that  at  about  the  same  time  he  himself  was  attacked.  He  grap- 
pled with  his  assailant  for  a  short  time,  and  then  lost  consciousness, 
and  became  dazed  and  bewildered.  While  defendant  was  a  strong 
man,  he  testified  that  the  man  who  attacked  him  handled  him  like  a 
doll.  He  gives  no  account  of  the  attack  upon  his  mother,  brother, 
and  sister,  and  says  he  did  not  hear  the  shooting,  although  it  undoubt- 
edly occurred.  In  the  tool  chest  of  the  defendant's  car  were  two  tire 
irons  and  a  hammer,  and  he  kept  a  revolver  in  a  small  box  located  be- 
tween the  two  individual  front  seats  of  his  car.    It  is  reasonably  cer- 
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tain  that  the  wounds  upon  the  victinis  were  inflicted  with  some  blunt 
instrument  or  instruments  like  these  tire  irons  and  hammer,  and  that 
the  shooting  was  done  with  his  revolver. 

As  has  been  stated,  the  defendant  left  his  home  about  11  o'clock, 
with  his  mother,  brother,  and  sister.  The  assault  occurred  about  11 :20. 
At  about  11 :45  the  defendant  was  discovered  in  the  highway  by  four 
men  who  were  on  their  way  to  the  city.  He  was  then  about  75  or 
100  feet  from  his  automobile  toward  Orchard  Park.  As  they  came 
toward  him,  he  threw  up  his  hand  and  called  for  help,  and  he  says 
he  also  asked  for  a  doctor.  As  to  that  he  is  corroborated  by  others. 
The  driver  of  the  approaching  automobile  stopped,  backed  up  his  car 
into  a  driveway  leading  to  the  residence  of  William  Deppeler,  which 
is  about  265  feet  from  where  the  assault  occurred,  and,  after  a  mo- 
ment's conversation  with  Mrs.  Deppeler,  turned  back,  without  going 
to  the  scene  of  the  tragedy  or  giving  any  assistance.  Just  before  these 
four  persons  saw  the  defendant,  the  attention  of  Mrs.  Deppeler  and 
others  present  in  her  home  had  b.een  attracted  by  the  shooting.  She 
says  that  she  heard  a  man  groan  awful,  as  she  described  it,  and  she 
also  heard  shots.  She  is  unable  to  tell  how  many,  but  the  testimony 
of  otliers  present,  in  connection  with  her  own,  indicates  that  there  was 
first  one  shot  and  then  three  or  four  in  quick  succession.  She  says 
that  she  heard  a  woman's  voice  say,  "Oh,  Fred  I  oh,  Fred!  don't  do 
that!"  that  she  heard  an  awful  screaming,  and  then  she  ran  to  the 
phone  and  called  the  operator.  Her  testimony  is  corroborated  by  sev- 
eral other  persons,  friends  and  members  of  her  family  who  were  pres- 
ent, one  of  whom  says  he  heard  cries  of  "Help!  help!  we  are  being 
murdered!"  and  he  thinks  it  was  a  man's  voice.  In  this  connection  it 
should  be  noted  that  Fred  was  the  brother  and  not  the  defendant. 

Officer  Baker  reached  Jhe  scene  of  the  tragedy  about  half  past  12. 
The  defendant  was  then  not  far  from  the  place  where  the  four  men 
had  seen  him.  As  the  officer  approached,  the  defendant  came  toward 
him.  The  officer  threw  a  flashlight  upon  him,  told  him  he  was  an  of- 
ficer, and  threatened  to  shoot  him  if  he  did  not  stop,  and  defendant 
fell  upon  the  pavement.  The  officer  inquired  about  his  trouble;  the 
defendant  replied  that  they  had  all  been  held  up;  the  officer  said, 
"Where?"  The  defendant  said,  "Just  below  here."  The  officer  start- 
ed to  go  down  there,  and  the  defendant  said,  if  he  went  down  there, 
he  would  get  killed.  The  officer  went  on  to  where  the  two  cars  were 
standing  and  found  the  brother  and  sister  lying  upon  the  pavement 
near  the  left  front  wheel  of  the  defendant's  car,  and  the  mother  in 
her  car,  sitting  in  an  upright  position  on  the  rear  seat.  The  mother 
and  brother  were  dead,  and  the  sister  unconscious.  Both  cars  were 
facing  toward  Buffalo,  on  the  right  side  of  the  road,  about  20  or  30 
feet  apart ;  the  mother's  car  being  ahead  of  the  other.  One  lamp  on 
her  car  was  lighted. 

When  the  officer  came  back  to  where  the  defendant  was,  he  in- 
quired whether  Grace,  the  sister,  was  hurt,  and  the  officer  told  him 
what  he  had  found.  The  defendant  was  then  lying  on  the  pavement, 
The  officer  went  to  telephone  to  Dr.  Flemming,  after  which  he  re- 
turned with  William  Young.     The  defendant  was  still  in  about  the 
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same  place  on  the  pavement.  When  they  were  within  10  or  12  feet 
of  him,  the  defendant  jumped  up  and  said,  "I  can  lick  anybody/'  The 
officer  told  him,  if  he  didn't  stop,  he  would  go  down  and  out.  The 
officer  and  Young  proceeded  on  to  where  the  automobiles  were  stand- 
ing. The  defendant's  pocketbook  was  found  on  the  shoulder  of  the 
road.  He  testified  that  he  had  $13  in  it,  which  was  gone.  It  also  ap- 
peared that  the  jewelry  upon  the  sister,  Fred,  and  the  mother,  and 
some  money  in  Fred's  pocket,  had  not  been  taken.  The  defendant 
identified  the  pocketbook,  and  said  that  his  watch  was  gone  and  that 
his  arm  was  cut.  Other  articles  were  found  later.  It  also  appears  that 
there  was  a  rent  in  the  left  sleeves  of  his  coat  and  shirt,  and  that  his 
collar  was  torn  and  soiled,  and  that  there  were  finger  prints  upon  it. 

Dr.  Flemming  arrived  upon  the  scene  about  half  past  1  o'clock. 
He  examined  the  bodies,  and  discovered  that  the  skulls  were  crushed, 
as  has  been  stated.  The  mother  had  been  shot  through  the  head ;  the 
bullet  entered  just  below  the  left  eye  and  came  out  below  the  left  ear. 
A  bullet  was  found  imbedded  in  the  seat,  back  of  where  the  mother 
was  seated,  and  there  were  also  three  or  four  bullet  holes  in  the  auto- 
mobile top.  The  sister  also  had  a  bullet  wound  in  her  left  cheek. 
There  was  little  or  no  blood  in  the  track  of  the  wound  in  the  mother's 
head,  indicating  that  she  was  dead  when  shot,  and  it  is  argued  that 
she  was  not  in  the  automobile  when  assaulted,  but  that  she  was  struck 
down  outside  of  the  car,  and  then  her  body  was  put  back  in  the  auto- 
mobile and  the  bullet  fired  into  her  head.  Dr.  Flemming  talked  with 
defendant  about  the  tragedy.  Defendant  told  him  of  the  attack  upon 
himself  and  his  brother;  of  his  struggle  and  loss  of  consciousness. 
Dr.  Flemming  says  he  noticed  a  swelling  about  the  size  of  a  half  dol- 
lar on  defendant's  forehead,  and  that  he  talked  and  acted  dazed  and 
bewildered,  and  he  gave  him  two  grains  of  cafifein-citrate  and  told 
him  he  better  come  to  the  hospital.  He  said  he  would,  but  did  not, 
and  later  he  went  home  with  his  wife  and  friends  in  an  automobile. 

If  the  story  of  the  defendant  is  to  be  believed,  he  was  dazed  and 
bewildered,  and  did  not  have  the  full  use  of  his  faculties.  It  is  urged 
that  such  condition  accounts  for  his  not  being  able  to  tell  more  of 
what  occurred,  and  of  his  lack  of  attention  and  apparent  unconcern 
about  the  fate  of  his  mother,  brother,  and  sister.  It  is  also  contended 
by  the  people  that  his  incoherent  talk  and  strange  conduct  was  feigned 
and  a  mere  subterfuge. 

About  4  o'clock  in  the  morning,  after  the  defendant  had  reached  his 
home,  the  sheriflF,  jailer,  and  Dr.  Boyle  went  to  his  home  and  inter- 
viewed him.  He  related  his  story  of  the  tragedy  so  far  as  he  claimed 
to  be  able  to  do,  told  of  his  struggle,  called  attention  to  the  swelling 
on  his  forehead,  complained  of  soreness  in  the  throat  and  other  parts 
of  the  body,  and  called  attention  to  the  rent  in  the  sleeves  of  his  coat 
and  shirt.  Later  in  the  day  other  physicians  examined  his  injuries, 
some  of  whom,  at  least,  testified  that  his  injuries  were  not  so  serious 
as  to  account  for  his  claimed  loss  of  consciousness. 

On  the  same  day  the  district  attorney,  with  his  assistant  and  ste- 
nographer, went  to  the  defendant's  home  and  took  his  statement.  Be- 
fore doing  so  the  defendant  was  informed  that  any  statement  he  made 


Digitized  by 


Google 


Sup.  Ct.)  FBOPLB   V.  TEIPBB  •  201 

might  be  used  against  him ;  but  he  volunteered  to  tell  what  he  knew 
about  the  tragedy.  No  question  is  or  can  be  made  that  the  statement 
was  not  voluntary,  or  that  any  unfair  advantage  was  taken  of  the  de- 
fendant in  obtaining  it.  The  statement  was  not  written  out  until  the 
district  attorney  returned  to  his  ofiBce.  The  next  morning  the  defend- 
ant signed  it  in  Buffalo.  In  the  meantime  the  revolver  which  did  the 
shooting  had  been  found  in  a  plowed  fieid  about  250  feet  northeasterly 
from  the  scene  of  the  tragedy;  it  and  one  of  the  tire  irons  and  a 
hammer  lay  close  together  upon  the  ground,  but  were  not  covered. 
The  other  tire  iron  was  found  later  in  the  field  about  75  feet  from  the 
scene;  when  found,  it  stood  in  a  slanting  position,  one  end  sticking 
in  the  ground.  Defendant's  watch  was  also  found  in  the  same  field, 
but  several  feet  farther  away,  near  a  stone.  It  was  battered,  and  the 
hands  indicated  that  it  had  stopped  at  26  minutes  past  12  o'clock. 

It  should  be  stated  in  this  connection  that  other  articles  were  found, 
at  or  near  the  scene  of  the  tragedy,  which  it  is  claimed  do  not  impli- 
cate the  defendant,  but  tend  to  show  that  others  committed  the  crime: 
Another  hammer  was  found  in  another  field  on  the  southwesterly  side 
of  the  highway,  but  it  is  claimed  that  the  place  where  it  lay  indicated 
it  had  been  there  for  some  time.  One  or  two  hats,  not  bek>nging  to 
the  defendant  or  his  brother,  it  is  claimed,  were  found  upon  the  high- 
way where  the  assault  was  committed.  It  is  conceded  that  one  of  the 
hats  taken  by  the  sheriff  or  district  attorney  is  missing.  The  district 
attorney  claims  it  has  been  tost.  There  was  also  found,  on  the  side 
of  the  highway  where  the  automobile  stood,  a  red  bandana  handker- 
chief. 

The  revolver  which  did  the  shooting  was  a  3&-caliber  revolver. 
The  defendant  also  had  a  32-caliber  automatic  revolver  at  his  home. 
The  defendant  told  the  district  attorney  that  he  never  had  a  38-caliber 
revolver;  that  he  only  had  a  32  automatic.  After  signing  the  state- 
ment, the  defendant  became  aware  that  the  district  attorney  had  learn- 
ed of  the  3&<:aliber  revolver,  and  that  the  defendant  had  purchased 
it  a  week  or  so  before  the  assault.  Thereupon  the  defendant  admit- 
ted that  he  had  been  untruthful,  stating  that  he  thought  it  might  in- 
criminate him  if  he  told  about  the  revolver.  He  also  said  that  he  car- 
ried it  in  the  little  box  between  the  seats  of  his  automobile,  and  that 
it  was  probably  there  on  the  night  of  the  accident,  as  he  called  it; 
that  he  thought  the  chambers  were  all  loaded;  that  he  had  not  seen 
the  revolver  from  the  time  he  purchased  it  until  it  was  shown  him 
that  day,  February  1,  1916,  by  Mr.  Dudley  (who  was  then  district  at- 
torney), at  policfc  headquarters.  He  wrote  out  this  statement,  stating 
that  it  was  made  of  his  own  free  will  and  accord,  voluntarily,  and 
without  any  threats  or  promises  of  any  name  or  nature,  and  signed  it. 

Upon  his  examination  on  the  trial  he  says  he  denied  the  ownership 
of  the  revolver  because  of  the  horrible  thought  of  being  accused  of 
the  crime ;  that  he  thought  of  his  wife,  and  his  family,  and  his  friends, 
and  did  not  wish  to  admit  any  circumstance  that  would  point  suspicion 
his  way.  He  also  told  the  district  attorney,  when  be  was  being  ques^ 
tioned  at  his  home,  that  the  other  revolver  was  at  tfie  office,  when  in 
fact  it  was  in  a  bureau  drawer  at  his  home.    But  very  soon  after  he 
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made  that  statement  to  the  district  attorney  he  corrected  his  statement, 
and,  as  Dr.  Meyer  says,  admitted  that  he  had  been  untruthful,  and 
told  him  where  the  revolver  was,  and  the  doctor  took  it  from  the  bu- 
reau drawer.  He  also  admitted  that  his  statement  respecting  his  finan- 
cial condition  was  incorrect.  It  is  urged  that  these  untruthful  state- 
ments are  strong  circumstances  tending  to  implicate  him,  and  undoubt- 
edly they  may  properly  be  so  construed. 

It  is  contended  on  behalf  of  the  defendant  that  these  circumstances 
were  given  undue  weight  by  the  jury ;  that  the  evidence  is  entirely  insuf- 
ficient to  establish  any  motive  for  committiiw;  so  atrocious  a  crime.  It 
is  urged  that,  while  he  was  owing  some  debts  and  one  or  two  small 
judgments  had  been  recovered  against  him,  the  amount  of  his  indebt- 
edness was  trifling  as  compared  with  his  financial  worth ;  that  his  in- 
terest in  his  father's  estate  amounted  to  $40,000;  that,  while  it  was 
not  payable  until  the  death  of  his  mother,  she  having  the  life  use  of 
the  estate,  it  was  nevertheless  a  substantial,  existing  interest,  and  en- 
tirely adequate  to  obtain  credit  upon  and  relieve  whatever  financial 
stress  he  was  under. 

Up  to  the  time  defendant  was  suspected  of  this  cripie,  he  stood  high 
in  the  community  where  he  lived,  and  he  was  a  m^n  of  good  reputa- 
tion. He  came  from  a  good  family ;  his  father  seems  to  have  been  a 
sturdy  character,  and  his  mother  was  principal  of  a  grammar  school 
before  she  was  married.  He  was  a  strong  man,  in  good  health,  and 
had  enjoyed  a  college  education.  The  relations  between  the  defend- 
ant, his  mother,  brother,  and  sister  were  such  as  to  indicate  a  warm 
friendship  and  high  regard  for  each  other. 

The  undisputed  evidence  shows  that,  up  to  the  time  his  mother, 
brother,  and  sister  left  his  home  on  this  fateful  night,  not  an  unpleas- 
ant incident  had  occurred  during  the  entire  evening  of  the  visit.  Mr. 
and  Mrs.  Thorn,  friends  of  the  defendant,  were  present  upon  this  oc- 
casion. The  brothers  and  Mr.  Thorn  played  pool  after  dinner,  and 
just  before  leaving  for  home  the  mother  gave  to  the  defendant  a  check 
for  $100  as  a  birthday  present. 

It  was  the  theory  of  the  prosecution  upon  the  trial,  and  is  urged 
here,  that  the  defendant  deliberately  planned  the  murder  of  his  moth- 
er ;  that  he  took  his  automobile  to  the  place  where  it  was  found  with 
the  intention  of  returning  with  his  mother,  brother,  and  sister  after 
their  visit  to  his  home  and  commit  murder  in  order  to  obtain  the  $40,- 
000  from  his  father's  estate,  of  which  his  mother  had  the  life  use. 
The  jury  evidently  did  not  believe  that  such  a  man  would  deliberately 
plan  to  kill  his  own  mother,  and  then,  to  cover  up  that  crime,  kill  both 
his  brother  and  sister,  and  even  if  he  was  inclined  to  commit  such  a 
crime,  that  he  would  plan  to  commit  it  upon  a  much-traveled  highway 
within  300  feet  of  a  dwelling  just  outside  the  limits  of  a  populous  city. 
It  is  not  strange  that  the  jury  should  reject  such  a  theory,  as  they 
evidently  did. 

It  is  not  unlikely  that  the  jury  thought  there  was  a  quarrel  be- 
tween the  brothers,  in  which  the  mother  and  sister  became  involved 
in  some  way.  This  was  suggested  by  the  district  attorney  in  his  sum- 
ming up,  and  alluded  to  by  the  trial  judge  in  his  charge;    but  it 
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ift  contended  otx  fx^f  of  the  defcxxbnt  that  there  Is  no  evidence 
to  supf)ort  such  a  finding.  There  certainly  is  no  direct  evidence  to 
that  effect,  and,  if  it  may  be  inferred  from  the  circumstances,  Ave  are 
left  entirely  in  the  dark  in  regard  to  the  nature  and  circumstances  of 
the  quarrel 

Mrs.  Deppeler's  testimony  would  seem  to  indicate  that  Fred,  and 
not  Ed,  was  about  to  attack  some  one.  Who  struck  the  first  blow? 
Who  was  on  the  defense?  How  did  the  mother  and  sister  become  in- 
volved, and  what  part  did  they  take?  Did  either  take  sides  in  the  con- 
troversy, or  were  they  attempting  to  separate  the  boys,^  if  a  fight  was 
in  progress?  And,  finally,  who  struck  the  blow  that  kilted  the  mother; 
was  it  intentional  or  an  accident?  No  answer  to  these  questions  c»ne 
from  the  voluminous  record  which  lies  befo|re  us. 

[1]  But  it  is  not  necessary  to  show  that  there  was  a  ({Uarre],  or  to 
establish  the  precise  way  m  which  this  crime  libs  committed,  nor  the 
circumstances  which  led  up  to  it.  His  guik  need  not  be  established 
by  direct  evidence.  If  circumstances  are  established  by  direct  evi- 
dence, and  are  such  as  to  make  a  chain  of  facts  all  consistent  with, 
and  pointing  only  to,  his  guilt,  and  inconsistent  with  his  innocence^  he 
may  be  convicted.    People  v.  Rarezicr,  206  N.  Y.  249,  99  N.  E.  557. 

[2]  There  are  other  circumstances  which  have  more  or  less  bearing 
upon  the  guilt  or  innocence  of  the  defendant,  but  it  is  enough  to  say 
that  in  our  opinion  the  evidence  is  such  as  to  take  the  case  to  the  jury 
and  justify  a  finding  of  the  defendant's  guilt.  If  it  were  not  for  er- 
rors committed  upon  the  trial,  which  we  believe  necessitate  a  reversal, 
we  would  feel  bound  by  the  verdict  of  the  jury. 

[8]  Many  exceptions  were  taken  by  defendant  during  the  course 
of  titxe  trial.  Some  are  without  merit  A  few  require  some  attention. 
While  we  reject  the  conclusion  that  the  verdict  is  not  without  evi- 
dence to  support  it,  we  think  the  circumstances  were  such  as  to  en- 
title the  defendant  "to  a  scrupulously  fair  trial,"  as  was  said  by  the 
Court  of  Appeals  in  People  v.  Esposito,  224  N.  Y.  372,  121  N.  E.  344. 
In  the  opinion  of  that  case  Chief  Judge  Hiscock  says  : 

''Under  the  clreumstancea  disclosed  by  the  foregoing  brief  summary,  it  is 
manifest  that  the  defendant  was  entitled  to  a  scrupulously  fair  trial.  It  was 
the  duty  of  the  court  and  of  the  district  attorney  to  see  to  it  that  his  fate, 
which  hung  In  the  balance  for  so  long,  was  not  prejudiced  or  settled  by  any 
forbidden  or  untoward  methods.  It  was  Immaterial  that  one  might  think 
that  the  defendant  was  guilty  of  the  highest  crime  of  which  he  could  be  con- 
victed, and  that  there  was  no  danger  that  sucfh  a  conviction  would  residt  in 
meting  out  to  him  greater  punishment  than  he  deserved.  Such  thoughts  as 
these,  if  they  existed,  had  no  place  in  the  presence  of  that  fundamental  princi- 
ple of  our  Jurisprudence  that  a  man  shall  not  be  punished  for  an  act,  how- 
ever abhorrent  and  criminal  it  may  seem  to  be,  until  he  has  been  justly  and 
fairly  convicted." 

The  learned  judge  who  presided  at  this  trial  endeavored  to  give  the 
defendaiit  such  a  trial,  but  we  think  that  the  conduct  of  the  district 
attorney  was  such  as  to  thwart  that  purpose.  He  was  admonished 
time  and  time  again  not  to  comment  upon  statements  of  witnesses, 
and  to  refrain  from  making  improper  remarks;  but  he  did  not  heed 
the  admonitions  of  the  court.  The  fact  that  he  may  fiave  believed,  and 
even  had  good  ground  for  his  belief,  that  the  defendant  was  guilty, 
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did  not  justify  him  in  constaiitly  and  improperly  injecting  his  belief 
into  the  case,  and  in  making  improper  remarks  during  the  progress  of 
the  trial,  so  as  to  prejudice  the  jury  against  the  defendant,  and  im- 
properly influence  their  verdict.    . 

[4,  5]  While  the  defendant's  father-in-law  was  being  cross-examin- 
ed, the  district  attorney  inquired  how  the  defendant  got  from  the  bath- 
Tpom  to  the  defendant's  bedroom.  The  witness  replied  that  he 
thought  he  walked,  whereupon  the  district  attorney  said,  "Of  course, 
4on't  be  funny  when  your  son-in-law  is  on  trial  for  murder."  The 
witness  replied  that  he  did  not  know  how  he  could  get  there  any  other 
way,  whereupon  the  district  attorney  said:  "This  is  a  serious  matter. 
They  might  have  taken  an  airship."  The  witness  replied,  "Possibly," 
whereupon  the  district  attorney  stated,  "That  you  have  been  using  up 
to  this  time?"  Here  the  court  intervened,  stating  that  he  would  not 
tolerate  such  .comments;  that  there  was  no  excuse  for  them;  that 
he  would  have  his  say  with  the  jury  when  the  time  came.  .After 
further  colloquy  between  the  judge  and  the  district  attorney,  the  dis- 
trict attorney  was  finally  directed  to  observe  the  admonitions  of  the 
court. 

Again,  when  tiie  witness  Abbott  was  being  cross-examined,  he  was 
asked  whether  he  had  ever  heard  of  anybcSy  having  an  accident  to 
an  automobile  and  fbcing  it  and  taking  it  home.  The  witness  answered, 
"Yes,"  whereupon  the  district  attorney  said:  "Sure.  That  is  all. 
By  the  way,  there  wasn't  anybody  killed  out  there  at  that  time,  was 
there?"  The  witness  replied  in  the  negative,  whereupon  the  court, 
of  its  own  motion,  said :  "Leave  that  out,  Mr.  District  Attorney.  I 
do  noit  think  that  is  proper  comment  to  make  in  a  case  of  this  kind." 
Defendant's  counsel  asked  the  court  to  instruct  the  jury  to  disregard 
it.  The  court  said :  "Disregard  it  and  let  it  not  be  repeated.  It  is 
not  proper." 

A  witness,  who  had  testified  about  seeing  a  colored  man  on  the 
Sunday  of  the  tragedy,  was  asked,  upon  redirect  examination,  whether 
on  the  next  day  there  was  not  published  in  a  newspaper  a  statement  that 
a  colored  man  was  seen  in  that  vicinity,  whereupon  the  district  attor- 
ney said:  "  Counsel  knows  that  is  not  proper.  He  tried  this  case 
pretty  well  in  the  newspapers,  but  he  cannot  try  it  in  the.  newspapers 
in  this  courtroom,  not  while  I  am  here."  The  record  in  this  case  is 
entirely  barren  of  any  facts  to  justify  such  an  assertion. 

At  another  time  the  admissibility  of  certain  evidence  offered  by  the 
defendant  was  being  discussed.  The  court  said,  "It  comes  to  pretty 
near  being  hearsay,"  whereupon  the  district  attorney  remarked,  "That 
is  all  it  is,  and  that  is  all  we  have  had  right  along — ^hearsay ;  gossip." 
The  court  again  admonished  the  district  attorney,  and,  upon  request 
of  defendant's  counsel,  the  jury  were  told  to  disregard  the  remarks. 

Grace  Teiper,  the  sister  of  defendant,  was  being  examined  as  to  the 
receipts  and  disbursements  of  her  mother.  The  district  attorney  ob- 
jected on  the  ground  that  it  was  hearsay,  stating  that  the  woman  was 
dead,  and  the  testimony  could  not  be  contradicted  anyway,  and  that 
the  witness  was  mentally  incompetent.  Whereupon  defendant's  coun- 
sel said :    "Now  I  want  to  take  exception,  if  your  honor  please,  to  the 
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constant,  persistent  remarks  made  by  the  district  attorney  as  to  the 
incompetency  and  mental  condition  describing  this  witness'  mind  here 
before  the  jury" — and  asked  that  the  jury  be  instructed  to  disregard 
the  statement.  The  court  instructed  the  jury  to  disregard  what  ei- 
ther counsel  had  said,  and  stand  on  the  testimony.  The  district  attor- 
ney then  said :  "If  that  is  so,  your  honor,  then  I  a^  the  court  to  in- 
struct the  jury  to  disregard  Dr.  Putnam's  testimony  as  to  her  mental 
condition."  The  court  said:  "No;  I  have  ruled."  The  district  at- 
torney then  said:  "He  testified  to  it;  I  did  not."  The  record  fails 
to  show  any  such  testimony  upon  the  part  of  Dr.  Putnam.  What  he 
testified  to  was,  not  that  she  was  mentcdly  incompetent,  but  to  her 
loss  of  memory  of  the  occurrences  at  the  time  of  the  tragedy,  resulting 
from  blows  upon  her  head. 

Upon  cross-examination  of  defendant,  he  was  asked  whether  he 
had  played  foot  ball  and  taken  part  in  theatrical  performances,  and 
whether  he  was  not  something  of  an  actor,  and  the  witness  replied, 
"Ttic  people  didn't  seem  to  think  so  that  I  performed  before/'  Where- 
upon the  district  attorney  said,  "That  may  be  the  result  before  we  finish 
here."  The  record  is  full  of  incidents  of  this  kind,  but  enough  has 
been  said  to  show  their  nature.  There  are,  however,  one  or  two  which 
deserve  attention. 

Baker,  the  officer,  and  an  important  witness  for  the  prosecution,  had 
admitted  upon  cross-examination  that  he  refused  to  tell  defendant's 
counsel  what  he  knew  about  the  case,  because,  as  he  stated,  the  dis- 
trict attorney  had  told  him  not  to  talk  about  it.  It  appeared  that 
he  had  made  a  written  statement  to  the  district  attorney,  and  counsel 
asked  the  district  attorney  whether  he  would  let  him  read  it,  to  which 
the  district  attorney  replied  that  he  would,-  if  counsel  would  let  him  see 
the  memorandum  that  the  defendant  had  given  him.  Up  to  this  time 
the  defendant  had  not  become  a  witness  in  his  own  behalf.  This 
statement  of  the  district  attorney  is  complained  of,  because,  as  it  is 
claimed',  it  implied  that  the  defendant  had  made  such  a  statement, 
and,  if  produced,  it  would  disclose  matters  prejudicial  to  the  defend- 
ant. There  was  no  evidence  of  any  such  statement,  and,  if  there  had 
been,  it  was  improper  to  call  upon  the  defendant  for  its  production 
in  the  presence  of  the  jury.  People  v.  Gibson,  218  N.  Y.  7CL  112  N. 
E.  730,  Ann.  Cas.  1918B,  509;  People  v.  Minkowitz,  220  N.  Y.  399, 
155  N.  E.  987. 

In  the  course  of  the  examination  of  the  father-in-law  of  the  defend- 
ant, he  was  proceeding  to  narrate,  without  objection,  a  conversation 
he  had  with  the  mother  of  the  defendant  about  purchasing  a  brick 
plant.  This  district  attorney  inquired  of  the  court  as  to  whether  it 
was  competent,  to  which  the  C9urt  replied  that  he  supposed  it  was  not, 
if  the  district  attorney  objected  to  it,  whereupon  the  district  attorney 
said  he  would  not  object.  After  proceeding  further,  the  district  at- 
torney again  interrupted,,  saying  that,  if  this  was  competent,  he  could 
also  prove  what  the  mother  had  said  to  people  when  the  defendant  was 
not  there.  After  a  prolonged  colloquy,  the  incident  was  closed  with 
the  statement  by  the  district  attorney  that  he  objected,  since  defend- 
ant's counsel  would  not  make  that  agreement    This  and  the  preceding 
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incident  referred  to  is  claimed  to  be  highly  prejadicial  to  the  defendant, 
especially  in  view  of  the  district  attorney's  comment  in  summing  up, 
in  which  he  accused  defendant's  counsel  of  trying  to  hide  facts  and 
keep  things  out  of  the  case. 

One  other  incident  occurred  in  the  summing  up  which  deserves  some 
consideration.  The  district  attorney,  after  commenting  upon  the  un- 
truthful statements  of  defendant,  read  from  a  book,  saying  that  a 
great  writer  on  the  law  of  evidence  had  said: 

"Conscious  innocence  has  nothing  to  fear  from  the  fullest  revelation  of  the 
truth.  The  intentional  fabrication  of  false,  inconsistent,  or  contradictory  ex- 
planations of  su^icious  drcumstances,  or  the  employment  of  evasioa,  equivoca- 
tion, or  falsehood  to  divert  a  careful  invefitlgation  into  the  commission  of  the 
crime  or  the  connection  of  the  accused  with  it,  is  always  relevant  and  proper, 
for  It  may  with  reason  be  presumed  that  an  evil  intention  permitted  the  effort 
to  hi^^e  the  truth.'' 

Defendant's  cotmsel  took  exception  to  this,  saying: 

"I  take  exception  to  the  reading  of  that  passage  as  improper,  the  opinion  of 
some  text-writer  on  that  subject,  and  I  ask  that  the  Jury  be  instructed  to  dis- 
regard the  opinion  of  some  text-writer  as  to  the  workings  of  people's  minds." 

The  district  attorney  replied  that  it  was  entitled  to  as  much  weight 
as  some  utterances  that  a  judge  made  at  a  picnic  at  Olcott  Beach  that 
counsel  had  quoted  the  day  before.  The  court  directed  the  district 
attorney  to  proceed,  and  the  defendant's  counsel  took  an  exception. 
While  it  is  true  that  defendant's  counsel,  in  his  summing  up,  referred 
to  a  statement  made  by  Judge  Childs  at  a  picnic,  it  would  not  justify 
the  district  attorney  in  reacSng  from  a  law  book,  if  it  was  improp- 
er for  him  to  do  so. 

I  have  no  doubt  it  would  have  been  entirely  proper  for  him  to  argue 
along  the  same  line  as  the  text-writer  and  in  the  same  identical  lan- 
guage, but  he  should  not  have  been  permitted  to  give  additional  weight 
and  sanction  to  the  argument  by  reading  from  a  law  book.  Of  course, 
if  the  proposition  read  was  correct  as  a  rule  of  law,  and  could  have 
been  properly  charged  by  the  judge  in  this  case  as  a  rule  of  law,  no 
harm  could  result;  but  I  think  it  cannot  be  said  as  a  matter  of  law 
that  conscious  innocence  has  nothing  to  fear  from  the  fullest  revela- 
tions of  the  truth  in  every  case.  Whether  that  was  done  in  this  case 
was  a  question  for  the  jury,  and  it  could  not  be  charged  as  a  rule  of 
law.  The  reading  of  law  by  counsel  has  been  frowned  upon.  Lesser 
V.  Perkins,  39  Hun,  341,  cited  with  approval  in  Ryan  v.  Porter,  57  Hun, 
253,  10  N.  Y.  Supp.  774;  Griebel  v.  Rochester  Printing  Co.,  24  App. 
Div.  288,  291,  48  N.  Y.  Supp.  505.  Undoubtedly  it  is  largely  in  the 
discretion  of  the  trial  judge  to  permit  that  to  be  done  by  way  of 
argument;  but  the  practice  is  not  to  be  commended,  and  in  a  case 
where  it  may  be  harmful,  as  I  think  it  was  here,  it  should  not  be  per- 
mitted. 

[6]  Attention  has  frequently  been  called  by  the  Court  of  Appeals  to 
the  status  and  conduct  or  prosecuting  officers,  and  it  may  not  be  amiss 
to  quote  from  one  of  the  opinions  of  that  court : 

The  district  attorney  is  a  "quasi  Judicial  officer,  representing  the  people  of 
the  state,,  and  presumed  to  act  impartially  in  the  interest  only  of  justice.    If 
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ke  lays  aside  the  impartUUty  tbat  aboold  ctiaraeteiize  bte  offldal  action  to 
become  a  heated  partisan,  and  by  vituperation  of  the  prisoner  and. appeals  to 
prejudice  seeks  to  procure  a  conrlctlon  at  all  hazards,  he  ceases  to  properly 
represoit  the  public  Interest,  which  demands  no  victim,  and  asks  no  convic- 
tion through  the  aid  of  passkm,  sympathy  or  resentment/'  People  v.  Fielding, 
158  N.  T.  647,  63  N.  B.  498,  46  L.  B.  A.  641,  70  Am.  St.  Rep.  40o. 

Many  cases  might  be  cited  where  a  new  trial  has  been  ordered  for 
the  failure  of  the  prosecuting:  attorney  to  keep  within  the  spirit  of  the 
rule  just  stated.  Some  of  the  more  recent  cases  are  People  v.  Manea- 
naro,  218  N.  Y.  9,  112  N.  E.  436;  People  v.  Myer,  164  App.  Div.  296, 
150  N.  Y.  Supp.  317. 

If  prosecuting  officers  persist  in  violating  this  rule,  and  the  de- 
fendant is  prejudiced  thereby,  a  conviction  will  not  be  permitted  to 
stand.  The  district  attorney  may  have  intended  to  be  fair ;  he  so  stat- 
ed repeatedly  upon  the  trial,  but  his  zeal  seems  to  have  overcome  his 
good  intentions.  Even  if  prompted  by  the  best  of  motives,  if  such 
conduct  was  harmful  to  the  defendant,  as  I  think  it  was,  it  cannot  be 
overlooked.  The  defendant  was  entitled  to  a  fair  trial,  and  that  I 
think  he  has  not  had,  notwithstanding  the  great  patience  and  care  ex- 
ercised by  the  presiding  judge  to  that  end, 

I  think  the  judgment  should  be  reversed,  and  a  new  trial  ordered, 
because  of  errors  committed  upon  the  trial,  and  upon  the  specific 
grounds  before  stated.  The  said  reversal  is  solely  for  errors  of  law, 
and  not  for  errors  or  questions  of  fact  or  as  a  matter  of  discretion ; 
this  court  having  reviewed  all  questions  of  fact  and  found  no  error 
therein.  All  concur,  except  FOOTE,  J.,  who  dissents  in  a  memoran- 
dum, and  DE  ANGELIS,  J.,  not  voting. 

FOOTE,  J.  I  dissent,  and  vote  for  affirmance.  The  question  of 
defendant's  guilt  was  clearly  a  question  for  the  jury,  as  the  opinion 
concedes,  and  as  appears  from  many  circumstances  pointing  to  his 
guilt,  in  addition  to  those  stated.  I  think  the  defendant  had  a  fair 
trial,  and  that  the  conduct  of  the  district  attorney,  which  alone  is  criti- 
cized, was  not  so  prejudicial  as  to  justify  a  reversaL 
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BBONX  PARKWAY  CJOMMISRTON  v.  C01^fM0N  COtTNCIL  OF  CITY  OF 

YONKERS  et  al. 

In  re  BRONX  VALI/EY  SANITARY  SEWER. 

(Sapreme  Court,  Special  Term,  Westchester  County.    March  8,  1919.) 

1.  HaNBAVUS    ^3»S(&)— -FEAUDULXNT    AB8E8^Bn:nTS--COXPELLIN0     CAI7CKLUL" 

HON. 

Under  Yonkers  Supplemental  Charter  a.nws  lOOR,  c.  452)  art.  5,  f  19.  the 
Bronx  parkway  commission,  created  by  r,aws  1907,  c.  594,  may  maintain 
mandamus  to  compel  the  common  council  and  board  of  estimate  and  ap- 
portionment of  Yonkers  having  control  of  assessment  roll  to  cancel  void 
assessment  upon  property  of  commission  for  the  Bronx  Valley  sanitary 
sewer  constructed  and  maintained  pursuant  to  I^iws  1905,  c.  646,  supple- 
mented by  Laws  1917,  c  646,  amended  by  Ijrwh  1918,  c.  82,  relator  not 
being:  confined  to  remedy  provided  by  Second  Class  Cities  Law,  f  165. 
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2.  MtTNIOIPAIi    Ck>8POBATION8     <g>^ '  10      CHAKOTO— BEP«Al>-B3B-BRA0iattlfT     Of 

Statutb. 

The  re-enactment  of  the  Second  Class  Cities  Law  in  the  ConaoUdated 
Laws  of  1909  did  not  effect  a  repeal  of  the  prorisioos  of  the  Yonkers  Char- 
ter, in  view  of  chapter  596,  Laws  1909,  as  to  GonBoUdated  Laws  not 
repealing  special  laws  in  force. 

3.  Municipal  Cobpobations  ^=3»426 — Stbeet  Assessments — ^Land  Subject-^ 

Public  Way. 

Lands  acquired  for  a  public  highway  by  the  Bronx  parkway  commission 
created  by  Laws  1907,  c  694  (binended  by  Laws  1913,  c.  757),  is  not  sub- 
ject to  assessment  under  the  Bronx  Valley  Sewer  Act  (Laws  1905,  c.  646, 
supplemented  by  Laws  1917,  c.  646,  amoided  by  Laws  1918,  c  82). 

4.  Municipal    Cobpobations    ^s»426— Assessments — ^Pbopebtt     Subjec^^* 

Lands  Held  fob  Pxtblio  Use. 

lands  held  for  the  public  use  of  all  people  should  not  be  held  taxable 
for  local  improTements,  except  where  an  express  intention  of  the  Legisla- 
ture so  to  do  clearly  and  unmistakably  appears. 
6.  Statutes  ^=>95(1) — ^Pbivate  ob  Local  Laws — ^Exemftinq  Pbopebty  fbom 
Taxation. 

The  Bronx  parkway  commission  created  by  Laws  1907,  c  594,  is  not 
within  the  inhibition  of  Const,  art  3,  {  18,  which  provides  that  the  Legis- 
lature shall  not  pass  a  private  or  local  bill  granting  to  any  person,  firm, 
or  corporation  an  exemption  from  taxation. 
6.  Municipal  Cobpobations  <©=s»426 — Assessment — Statute-— Repeal* 

Bronx  Valley  Parkway  Law  (Laws  1907,  c.  594)  {  10,  as  amended  by 
Laws  1913,  c  757,  providing  that  real  estate  shall  be  taken  in  the  name 
of  the  parkway  commission,  "and  shall  be  exempt  from  taxes  and  assess- 
ments," was  not  impliedly  repealed  by  Bronx  Valley  Sewer  Act  (Laws 
1917,  c.  646). 

Application  by  the  Bronx  Parkway  Commission  for  mandamus  di- 
recting the  Common  Council  and  Board. of  Estimate  and  Apportion- 
ment of  the  City  of  Yonkers  to  cancel  an  assessment  upon  its  prop- 
erty for  the  Bronx  Valley  Sanitary  Sewer.    Writ  issued. 

Theodosius  F.  Stevens,  of  New  York  City,  for  petitioner. 

William  A.  Walsh,  Corp.  Counsel,  of  Yonkers,  for  respondents 
Common  Council  and  Board  of  Estimate  of  City  of  Yonkers. 

William  A.  Davidson,  Co.  Atty.,  of  Port  Chester,  for  respondent 
Westchester  County. 

YOUNG,  J.  The  relator  -seeks  a  writ  of  mandamus  directing  the 
cancellation  of  an  assessment  upon  its  property  for  the  Bronx  Valley 
sanitary  sewer. 

The  relator  was  created  by  chapter  594,  I^aws  of  1907,  entitled  "An 
act  to  provide  for  preserving  the  waters  of  the  Bronx  river  from  pol- 
lution; creating  a  reservation  of  the  lands  on  either  side  of  the  river; 
authorizing  the  taking  of  lands  for  that  purpose  and  providing  for  the 
payment  thereof,  and  appointing  a  commission  to  carry  out  the  pur- 
poses of  the  act"  in  relation  to  purchase  and  condemnation  of  lands 
and  payment  therefor  under  the  authority  of  said  act  The  act  pro- 
vides that  certain  land  therein  described,  extending  along  the  banks 
of  the  Bronx  river,  shall  be  set  aside  and  reserved,  and  shall  consti- 
tute, when  acquired  and  iinproved,  a  public  parkway  for  public  use  (sec- 
tion. 1).    It  further  provides  for  the  appointment  by  the  Governor  of  a 
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commission  of  diree  dtizens  of  the  state^  one  a  resident  of  the  borough 
of  Manhattan,  one  of  the  borough  of  the  Bronx,  and  one  of  the  county 
of  Westchester,  to  be  known  as  the  Bronx  parkway  commission  (sec- 
tion 2).  The  commissioners  and  their  successors  are  created  a  body 
politic,  and  are  given  broad  general  powers  for  the  regulation  and 
government  of  the  parkway  (section  5).  They  are  also  given  power  to 
take  in  fee  or  otherwise,  by  purchase,  covenant,  or  eminent  domain, 
the  lands  described  and  any  rights,  interests,  or  easements  therein 
(section  7),  and  the  construction  and  maintenance  of  the  park  is  de- 
clared to  be  for  a  public  purpose.  The  original  act  provided  that  the 
title  to  all  real  estate  required  should  be  taken  in  the  name  of  the  com- 
mission in  fee  (section  10).  This  section  was  amended  by  chapter  757 
of  the  Laws  of  1913,  by  adding  thereto  the  words,  "and  shall  be  ex- 
empt from  taxes  and  assessments." 

The  act  also  contains  provisions  whereby  one-fourth  of  the  amount 
paid  for  acquiring  the  lands  and  the  expenses  of  the  commission,  etc., 
shall  he  paid  by  the  county  of  Westchester  and  three-fourths  by  the 
dty  of  New  York,  the  amounts  raised  by  the  county  of  Westchester 
for  this  purpose  to  be  paid  over  to  the  comptroller  of  the  city  of  New 
York  and  to  be  applied  in  accordance  with  the  provisions  of  the  act. 

By  chapter  646  of  the  Laws  of  1905  the  construction  of  a  sanitary 
trunk  sewer  and  sanitary  outlet  sewer  in  the  county  of  Westchester  was 
authorized  and  a  commission  created  for  that  purpose  with  power  to 
acquire  the  necessary  lands  and  ccmstruct  the  sewer.  The  moneys  nec- 
essary for  such  construction  were  directed  to  be  raised  by  the  issue  of 
bonds. 

For  the  purpose  of  raising  money  to  meet  such  bonds  and  interest 
and  for  maintenance  of  a  sewer  the  original  act  relating  to  this  sewer 
provided  for  the  levy  upon  the  real  estate  in  each  municipality  within 
the  area  described  and  set  forth  in  the  maps  filed  under  the  act,  the 
proportion  in  which  the  assessed  valuation  of  such  real  estate  bore  to 
the  assessed  valuation  of  the  entire  property  shown  on  the  maps,  and 
the  local  authorities  of  each  municipality  should  assess  such  amount 
pro  rata  on  the  real  estate  within  the  area  benefited ;  such  assessment 
to  be  subject  to  a  hearing  and  grievance  day  as  other  assessments  in 
such  municipality,  and  said  taxes  so  levied  to  be  collected  in  the  same 
manner,  etc.  (section  14).  The  act  also  gave  to  the  board  of  super- 
visors of  Westchester  county  power  annually  to  assess  the  proportion- 
ate cost  of  the  maintenance  of  the  sewers  in  the  same  manner  (sec- 
tion 19). 

Bv  chapter  646  of  the  Laws  of  1917  (amended  by  chapter  82  of 
1918)  the  original  act  was  supplemented,  and  a  district  or  area  of  as- 
sessment was  created,  and  it  was  provided  that  "all  lots  or  parcels  of 
land  within  such  district  or  area  are  declared  to  be  benefited  by  the 
construction  and  maintenance"  of  the  sewers  in  question,  and  "except 
as  hereinafter  provided,  shall  be  subject  to  the  taxes  and  assessments 
imposed  by  this  act" 

The  lands  in  the  city  of  Mt.  Vernon  are  excepted  from  this  provision 
and  a  different  method  provided  for  that  city.     It  is  then  provided 
"that  no  lots  or  parcels  of  land  in  such  Bronx  Valley  sanitary  sewer 
175N.Y.S.— 14 
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district  shall  be  exempt  from  the  taxes  and  assessments  imposed  by 
this  act  except  such  as  may  biJong  to  the  United  States  or  are  used  as 
a  cemetery"  (section  1).  The  act  further  provides  for  the  use  of  the 
annual  assessment  rolls  for  the  purpose  of  this  "Bronx  Valley  sani- 
tary sewer  district  tax,"  and  provides  that  the  local  assessors  shall 
make  such  rolls  in  such  forms  as  (a)  shall  show  and  identify  the  lots 
or  parcels  in  such  city  or  town  within  the  sewer  district,  and  among 
such  lots  shall  be  included  "all  lots  or  parcels  of  land  exempt  or  par- 
tially exempt  from  taxation  by  the  provisions  of  any  general,  local  or 
special  law,  with  the  exception  of  lots  or  parcels  of  land  belonging  to 
the  United  States  or  used  for  cemetery  purposes,  and  all  such  exemp- 
tions so  shown  or  identified  shall  be  assessed  for  the  tax  provided  for 
in  this  act  in  the  manner  provided  by  law  for  lots  or  parcels  of  land 
which  are  not  exempt  from  taxation";  and  (b)  show  separately  as  a 
distinct  item  the  aggregate  assessed  value  of  all  such  lots  or  parcels. 
In  such  aggregate  assessed  value  "shall  be  included  the  assessed  values 
of  lots  or  parcels  of  land  otherwise  exempt  from  taxation,  but  which 
are  to  be  assessed  for  the  tax  provided  for  in  this  act  as  herein  pro- 
vided" (section  2). 

Section  3  provides  for  a  hearing  in  the  manner  provided  Ijy  law. 
Section  7  provides  for  an  apportionment  of  "the  aggregate  tax"  among 
the  several  towns  and  cities,  and  section  1 1  provides  for  the  extension 
of  the  amount  of  such  tax  so  apportioned  in  the  separate  column  pro- 
vided against  the  lots  or  parcels  appearing  on  the  assessment  roll  to  be 
within  the  sewer  district,  and  for  the  issue  of  a  warrant  to  the  col- 
lector and  for  the  lien  of  said  tax.  Section  12  provides  that  tiiis  sewer 
district  tax  shall  be  part  of  the  annual  tax. 

Section  13  repeals  "all  acts  or  parts  of  acts  in  conflict'^  with  the  act 
in  question.  The  Bronx  Valley  sewer  has  been  constructed  and  is 
being  maintained  pursuant  to  the  provisions  of  the  act  authorizing  it 
and  the  amendments  and  supplements  thereto,  and  under  the  provi- 
sions of  the  supplementary  act  of  1917  the  authorities  of  the  city  of 
Yonkers  have  levied  the  assessment  complained  of  and  have  included 
in  such  assessment  certain  lands  acquired  by  the  relator  in  the  city  of 
Yonkers  for  the  Bronx  parkway. 

[1]  The  relator  contends  that  this  assessment  is  void  and  should  be 
canceled,  because  under  the  amendments  of  the  Bronx  Parkway  Law 
of  1913  it  is  exempt  from  all  taxes  and  assessments.  The  respondents, 
on  the  other  hand,  contend  that  the  act  of  1917  supplementing  the 
Bronx  Sewer  Law  has  eflfected  a  repeal  of  the  amendment  of  1913  to 
the  Bronx  Parkway  Act  so  far  as  the  assessment  for  the  sewer  is  con- 
cerned. They  also  question  the  right  of  the  relator  to  maintain  man- 
damus for  the  relief  it  seeks. 

To  maintain  this  proceeding  relator  relies  upon  the  cases  of  Monte- 
fiore  Home  v.  Prendergast,  159  App.  Div.  644,  144  N.  Y.  Supp.  953, 
affirmed  211  N.  Y.  549,  105  N.  E.  1090,  and  Brooklyn  Children's  Aid 
Society  v.  Prendergast,  166  App.  Div.  852,  151  N,  Y.  Supp.  720,  af- 
firmed 215  N.  Y.  705,  109  N.  E.  1066. 

In  the  Montefiore  Case  the  statute  tinder  which  the  relator  claimed 
exemption  specifically  directed  the  oifficiajs  having  charge  of  taxes,  as- 
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sessments,  etc.,  to  cancel  the  same,  and  a  clear  legal  duty  existed,  which 
it  was  held  might  be  enforced  by  mandamus. 

In  the  Brooklyn  Children's  Aid  Society  Case  the  relator  relied  upon 
the  provisions  of  section  958  of  the  New  York  City  Charter  (Laws 
1901,  c.  466),  which  gave  the  comptroller,  with  the  advice  and  consent 
of  the  corporation  counsel,  power  to  cancel  void  assessments  for  local 
improvements,  and  it  was  held  that  mandamus  would  lie  to  compel  the 
officials  named  to  cancel  a  void  assessment  for  local  improvements. 

In  the  case  at  bar  the  relator  relies  upon  a  somewhat  similar  provi- 
sion in  the  Yonkers  Supplemental  Charter  (Laws  1908,  c.  452,  art.  5, 
§  19),  which  pnmdes  in  substance  that  the  common  council,  with  the 
consent  of  the  board  of  estimate  and  apportionment,  may  cancel  any 
assessment  for  local  improvements  believed  by  it  to  have  been  errone- 
ously assessed. 

Respondents  contend,  however,  that  the  relator  is  confined  to  the 
remedy  provided  by  section  165  of  the  Second  Class  Cities  Law  (Con- 
sol.  Laws,  c.  53),  which  is  applicable  to  the  city  of  Yonkers.  That 
section  provides  in  substance  that  no  action  or  proceeding  shall  be 
maintained  to  cancel  any  assessment  or  tax  for  local  improvement,  ex- 
cept in  the  manner  provided  thereby.  It  then  provides  in  substance, 
among  other  things,  that  if,  in  the  proceedings  relative  to  an  assess- 
ment or  tax,  entire  absence  of  jurisdiction  on  the  part  of  the  officers 
to  levy  or  assess  the  same  is  alleged,  any  party  aggrieved  may  apply  to 
the  Supreme  Court  for  an  order  vacating  sudx  assessment,  and  that 
such  application  shall  be  made  within  20  days  after  the  confirmation  of 
the  assessment.  It  will  be  seen,  therefore,  that  this  statute  coyers  void 
assessments,  as  well  as  those  unjust  and  inequitable  by  reason  of  fraud 
or  substantial  error.  In  this  respect  it  differs  from  the  somewhat  sim- 
ilar remedy  provided  by  the  New  York  City  Charter,  held  in  the 
Brooklyn  Children's  Aid  Society  Case,  supra,  not  to  apply  to  void  as- 
sessments. 

Although  the  Bronx  Valley  Sewer  Law  makes  no  specific  provision 
for  a  review  of  the  assessments,  nor  any  general  reference  to  local 
charters  or  general  laws  upon  that  subject,  it  does  make  th^n  a  part  of 
the  annual  tax,  and  provides  that  the  lien  thereof  may  be  sold  or  fore- 
closed as  general  ci^  taxes  (section  12),  and  the  original  act,  to  which 
the  law  of  1917  is  supplementary,  provides  in  substance  that  its  pro- 
visions shall  not  prevent  resort  to  any  statute  relating  to  the  levy  and 
collection  of  taxes,  and  "to  all  other  proceedings  which  may  be  proper 
for  the  purposes  of  this  act"  (chapter  646,  §  12,  Laws  1905).  I  think, 
therefore,  it  was  intended  to  subject  them  to  all  the  provisions  of  the 
local  charters  and  general  laws  applicable  to  the  respective  localities 
made  for  the  review,  correction,  and  cancellation  of  assessments. 

But  it  does  not  follow  that  relator  has  lost  any  remedy  by  reason  of 
its  failure  to  pursue  the  one  provided  by  section  165  of  the  Second 
Class  Cities  Law.  It  is  inconceivable  that  the  Legislature  intended  by 
section  19  of  article  5  of  the  Yonkers  Charter  to  clothe  the  respondents 
with  an  authority  to  cancel  erroneous  assessments,  which  they  could 
never  properly  exercise  if  the  remedy  provided  by  the  Second  Class 
Cities  Law  were  explusive.   In  my  opinion,  the  charter  provisions  were 
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intended  to  supplement  those  of  the  Second  Class  Cities  Law,  and  to 
provide  an  additional  means  of  relief  to  one  aggrieved  by  an  erroneous 
assessment, 

[2]  The  Second  Class  Cities  Law  was  originally  enacted  in  1906; 
the  Yonkers  Supplemental  Charter  in  1908.  The  re-enactment  of  the 
Second  Class  Cities  Law  in  the  Consolidated  Laws  of  1909  did  not 
effect  a  repeal  of  the  provisions  of  the  Yonkers  Charter,  because  chap- 
ter 596  of  19Q9,  which  prescribes  rules  for  the  construction  of  tJbie 
Consolidated  Laws,  provides  that  "all  special  laws  in  force  at  the  time 
of  the  enactment  of  such  Consolidated  Laws  shall  be  of  the  same  force 
and  effect  as  they  were  before  the  ^actment  of  such  Consolidated 
Laws."    See  Montefiore  Home  v.  Prendwgast,  supra. 

These  two  statutory  enactments  are  therefore  coexisting  provisions 
of  law,  each  entitled  to  full  force  and  effect,  and  the  provisions  of  the 
Yonkers  Charter  referred  to  furnish  a  basis  for  mandamus  to  compel 
the  cancellation  of  this  assesssment,  if  void. 

Respondents  claims  however,  that  the  power  granted  to  the  common 
council  and  the  board  of  estimate  is  discretionary,  and  depends  upon 
their  belief  of  the  erroneous  character  of  the  assessment.  I  think  not 
The  grant  of  power  creates  as  well  a  duty  to  exercise  such  power,  and 
such  duty  does  not  depend  upon  the  belief  of  the  authorities  named. 
If  the  assessment  is  void  in  law,  they  are  deemed  to  so  believe,  and  the 
exercise  of  the  duty  of  cancellation  may  be  compelled. 

I  am  also  of  the  opinion  that  the  writ  may  issue,  even  though  re- 
lator originally  had  another  remedy,  either  by  certiorari  or  under  sec- 
tion 165  of  the  Second  Class  Cities  Law.  The  granting  or  vrithholding 
of  the  writ  under  such  circtunstances  is  within  the  sound  discretion  of 
the  court,  and  it  has  been  held  that,  while  a  peremptoi^  writ  of  man- 
damus will  not  ordinarily  be  granted  where  the  relator  has  an  adequate 
remedy  at  law,  the  rule  is  not  exclusive,  and  the  writ  will  he  issued  if 
the  relator's  right  to  the  relief  is  clear.  People  ex  rel.  Treat  v.  Coler, 
56  App.  Div.  459,  68  N.  Y.  Supp.  767,  affirmed  166  N.  Y.  144,  59  N. 
E.  776. 

I  also  think  that  this  proceeding  involves  something  more  than  the 
assertion  of  a  mere  private  right.  The  relator  is  a  public  body,  created 
for  a  public  purpose,  and  the  legal  duty  sought  to  be  enforced  is  in  my 
opinion  a  public  duty,  and  no  previous  demand  was  therefore  neces- 
sary.   People  V.  Cruger,  12  App.  Div.  536,  42  N.  Y.  Supp.  398. 

I  think,  also,  that  the  respondents  are  the  proper  parties  to  whom 
the  writ  should  be  directed,  if  the  assessment  is  held  invalid.  The  as- 
sessment roll  is  not  now  under  the  control  of  the  assessors,  but,  as  I 
have  pointed  out  above,  is  in  the  control  of  the  respondents. 

[3]  The  remaining  question  as  to  whether  the  property  of  the  re* 
lator  is  subject  to  the  assessment  in  question  is  one  of  considerable 
difficulty.  The  authorities  relating  to  this  subject  are  not  entirely  har- 
monious. 

In  Matter  of  Turfler^  44  Barb.  46,  it  was  held  that  for  the  purpose 
of  a  street  paving  assessment  the  corporation  of  the  city  of  New  York 
was  the  owner  of  the  public  squares,  and  is  to  be  assessed  in  the  same 
manner  as  individual  owners  are  assessed  for  their  property. 
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In  Matter  of  Church  Street,  49  Barb.  45S,  it  was  held  that  the  city 
parks  and  markets  have  the  same  value  as  property  as  other  land,  and 
should  bear  a  pro  rata  assessment  for  public  improvements. 

In  People  ex  rel.  Connelly  V.  Reis,  109  App.  Div.  749,  96  N.  Y. 
Supp.  597,  it  was  held  that  it  was  error  to  omit  from  a  sewer  assess- 
ment property  in  the  assessment  district  belonging  to  the  city  liable  to 
assessment  The  property  omitted  consisted  of  a  number  of  parcels 
fronting  upon  the  unprovement.  It  does  not  appear  that  they  were 
public  parks  or  squares  or  devoted  to  a  public  purpose. 

In  Hassan  v.  Rochester,  67  N.  Y.  528,  it  was  held  that  the  omission 
of  certain  lots  bekwiging  to  the  state  within  the  assessment  area  in- 
validated the  assessment.  In  that  case,  also,  it  did  not  appear  that 
these  lots  were  devoted  to  a  public  use,  and  the  precise  question  de- 
cided was  based  upon  the  provisions  of  the  Rochester  Charter  to  the 
effect  that  all  sums  to  be  raised  by  the  common  council  shall  be  assessed 
upon  all  real  and  personal  estate  in  said  city,  but  that  no  property 
which  shall  be  exempt  from  taxation  by  the  general  laws  pf  the  state 
shall  be  liable  to  be  assessed  for  the  ordinary  city  or  county  taxes,  "but 
may  be  assessed  and  taxed  for  local  improvements ;  but  public  squares 
and  parks  of  said  city  shall  not  be  liable  to  be  assessed  for  any  pur- 
pose," and  it  was  held  that  this  provision  included  the  lands  of  the 
state.    The  court  also  said : 

"It  will  be  seen  that  tbe  section  of  the  charter  cited  Is  broad  and  oompre- 
h^isive  in  its  terms,  and  there  is  no  gr6und  for  claiming  that  this  provision 
was  intended  to  apply  only  to  property  of  churches,  schools,  or  other  institu- 
tioDB,  which  this  statute  exempts  from  ordinary  taxes.** 

In  Elwood  V.  City  of  Rochester,  43  Hun,  102,  it  was  held,  on  the 
other  hand,  that  lands  belonging  to  the  state,  occupied  by  the  Erie 
Canal,  lying  within  the  territory  designated  by  the  common  council, 
w^'e  not  liable  to  assessment  for  local  improvements,  distinguishing 
the  Hassan  Case,  supra.  This  case  was  affirmed  by  the  Court  of  Ap- 
peals (122  N.  Y.  229, 25  N.  E.  238),  but  without  passing  upon  that  ques- 
tion. 

In  Schenectady  v.  Trustees,  144  N.  Y.  241,  39  N.  E.  67,  26  L.  R.  A. 
614,  it  was  held  that  the  land  lying  in  an  open  public  street  was  not 
a  city  lot,  and  that  the  owner  of  the  fee  of  the  street  was  not  prop- 
erly termed  the  owner  of  a  lot,  and  was  not  liable  to  assessment  for 
a  public  improvement. 

In  Smith  v.  Buffalo,  159  N.  Y.  427,  54  N.  E.  62,  it  was  held  that 
public  streets  in  the  city  of  Buffalo  were  not  assessable  for  a  local  im- 
provement   The  court  said : 

**The  general  cnstoQi  in  this  state  is  not  to  assess  public  streets,  even  for 
local  Improvementd,  and  if  the  Legislature  had  intended  to  depart  from  the 
established  usage,  we  think  it  would  have  expressed  Its  Intention  in  specific 
IflB^ruage."  dty  of  Sc^ienectady  v.  Trustees  of  Union  College,  144  N.  Y.  241, 
39  N.  E.  67,  20  Ij.  R.  A.  614 ;  People  er  rel.  Davidson  v.  GUon,  128  N.  Y.  147, 
27  N.  E.  282 ;  People  ex  rel.  Mayor  v.  Board  of  Assessors,  111  N.  Y.  505,  19  N. 
E.  90,  2  Ij.  R.  a.  148;  Mansfield  v.  aty  of  Lockport,  24  Misc.  Bep.  25,  36,  52 
N.  T.  Supp.  571. 

In  People  ex  rel.  Mayor  v.  Assessors,  111  N,  Y.  505,  19  N.  E.  90,  2 
Lw  R.  A.  148,  it  was  held  that  the  property  of  a  municipality,  acquired 
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and  held  for  governmental  and  puMic  uses  and  used  for  public  pur- 
poses, is  not  a  taxable  subject,  within  the  purview  6f  the  tax  laws,  un- 
less specially  included.  The  case  last  cited  related  to  a  general  city 
tax,  and  not  to  an  assessment  for  a  local  improvement.  It  would  seem, 
therefore,  that  the  court  in  Smith  v.  Buffalo,  supra,  intended  to  treat 
the  two  classes  of  assessments  in  the  same  manner,  notwithstanding 
the  distinction  pointed  out  in  Hassan  v..Rochester,  supra,  where  it  was 
said  in  substance  that,  although  property  might  be  exempt  from  gen- 
eral taxation,  it  might  still  be  subject  to  assessment  for  local  improve- 
ments. 

In  Mansfield  v.  Lockport,  24  Misc.  Rep.  25,  36,  52  N.  Y.  Supp.  571, 
it  was  held  that  lands  acquired  and  held  by  the  state  as  part  of  the 
Erie  Canal  were  properly  omitted  from  an  assessment  for  public  im- 
provements, distinguishing  the  Hassan  Case,  supra. 

In  People  ex  rel.  Davidson  v.  Gilon,  126  N.  Y.  147,  27  N.  E.  282, 
it  was  held  that  the  fact  that  rails,  ties,  and  tracks  of  a  street  surface 
railroad  are  property,  and  subject  to  taxation  generally,  afforded  no 
sufficient  reason  for  taxing  them  for  street  improvements,  when  the 
law  has  not  made  them  specially  assessable  for  such  purposes. 

In  Matter  of  City  of  New  York  (East  136th  Street),  127  App.  Div. 
672,  111  N.  Y.  Supp.  916,  it  was  held  that  the  unoccupied  part  of  a 
strip  of  land  100  feet  wide,  acquired  by  a  railroad  for  a  roadbed  pur- 
suant to  its  charter,  30  feet  of  which  is  occupied  by  tracks,  should  not 
be  substantially  assessed  for  a  street  improvement,  since  its  value  for 
the  purpose  to  which  it  is  devoted  is  not  enhanced  by  the  improvement. 
The  reason  given  by  the  court  for  this  ruling  is  that  "real  property  ac- 
quired by  a  railroad  for  the  purpose  of  its  incorporation  is  deemed  to 
be  acquired  for  public  use"  (127  App.  EHv.  675,  111  N.  Y.  Supp.  918), 
and  "The  principle  which  underlies  an  assessment  for  an  improvement 
is  that  the  property  assessed  is  *  *  *  directly  benefited  and  en- 
hanced in  value  by  the  improvements,  so  that  the  assessment  will  rep- 
resent the  difference  between  the  value  of  the  property  before  and  after 
the  assessment"  (127  App.  Div.  676,  111  N.  Y.  Supp.  918). 

In  Matter  of  Commissioner  of  Public  Parks,  47  Hun,  302,  304,  it 
was  held  that  the  omission  to  assess  for  benefits  the  road  bed  of  the 
New  York  &  Harlem  Railroad  within  the  area  of  an  assessment  for 
public  improvement  was  proper ;  that  such  land  could  only  be  used  for 
railway  purposes,  and  as  such  no  benefit  whatever  was  derived  from 
the  improvement. 

In  N.  Y.,  N.  H.  &  H.  R.  Co.  v.  Port  Chester,  149  App.  Div.  893, 
134  N.  Y.  Supp.  883  (Second  Department),  affirmed  210  N.  Y.  600,  104 
N.  E.  1135.  it  was  held  that  a  railway  company  whose  right  of  way 
crosses  a  street  of  a  village  by  means  of  a  bridge  and  abutments  is  not 
liable  for  assessment  for  the  improvement  of  the  village  streets,  as  no 
special  benefits  inure  to  its  right  of  way  from  sudi  improvements.  The 
court  said : 

"We  do  not  think  it  was  intended  by  the  I^eglslature  that  such  right  of  way 
should  be  taxed  for  these  street  improvements.  The  reeq^ondent's  right  of 
way  is  exclusively  devoted  to  a  public  use.  *  *  *  It  is  dililcult  to  see  how 
such  property  can  be  benefited  by  the. improvement  of  a  village  street  passing 
under  it    The  only  benefit  that  the  learned  corporation  counsel  specifically 
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daims  wiU  imire  to  the  railroad  company  from  tliese  Improvementfl  is  an  in- 
crease in  its  business  following  the  increase  in  business  and  population  re- 
sulting to  the  village  from  the  improvement  of  its  streets.  This  alleged  bene- 
fit is  too  coojecturalt  fanciful,  and  remote  for  consid^ation;  and  it  seeins  high- 
ly improbable  that  the  Legislature  intended  to  tax  the  right  of  way  on  any 
such  assumption.  The  corporation  counseFs  reasoning,  if  valid,  would  logl- 
eaily  permit  the  taxation  of  any  railroad  right  of  way  running  through  uny 
village  or  city  for  general  street  improvements  therein,  howsoever  far  from 
its  right  of  way.  Moreover,  such  a  rule  confuses  the  appellant's  business 
growth  with  the  value  of  its  real  estate." 

In  that  case  it  was  claimed  that  the  special  act  pursuant  to  which  the 
tax  in  question  was  assessed  repealed  by  implication  the  general  stat- 
ute which  provided  that  a  highway  passing  under  any  railroad  should  be 
maintained  and  kept  in  repair  by  the  municipality,  but  the  court  said, 
that  notwithstanding  the  language  of  the  special  act  that  "no  abutting 
or  adjoining  property  shall  be  exempt  from  assessment  under  this  act," 
it  seemed  highly  improbable  that  the  Legislature  intended  to  include 
the  railroad  right  of  way  over  the  streets  contrary  to  the  general  policy 
established  by  the  Railroad  Law ;  that  it  was  much  more  probable  that 
this  clause  was  devised  to  include  churches  and  charitable  institutions* 
which  although  benefited  by  the  proposed  improvements  would  not 
otherwise  have  be«i  taxed.  "In  the  absence  of  a  clearly  and  unmis- 
takably expressed  legislative  intention,  the  act  in  question  should  not 
receive  a  construction  necessitating  the  imposition  of  a  tax  upon  the 
respondent's  right  of  way  contrary  to  the  general  policy  of  the  state 
and  for  improvements  of  no  direct  benefit  to  the  property  taxed,  and 
the  constitutionality  of  which  is  at  least  open  to  question."  149  App. 
Div.  896,  134  N.  Y.  Supp.  885. 

In  People  ex  rel.  N.  Y.,  W.  &  B.  IL  Co.  v.  Waldorf,  168  App.  Div. 
473,  153  N.  Y.  Supp.  1072  (Second  Department),  it  was  held  that  rail- 
road property  occupied  and  used  for  the  purpose  of  a  station  should 
not  be  assessed  for  a  street  widening  improvement.  The  case  last  cited 
was  affirmed  as  to  the  assessment  against  the  railroad  company  by  the 
Court  of  Appeals.    217  N.  Y.  96,  99,  100,  111  N.  E.  467,  112  N.  E.  49. 

In  N.  Y.,  W.  &  B.  R.  Co.  v.  New  Rochelle,  170  App  Div.  915,  154 
N.  Y.  Supp.  1135,  the  Appellate  Division  of  this  Department,  in  af- 
firming a  judgment  setting  aside  an  assessment  against  the  railroad 
property,  said : 

"For  a  long  coarse  of  years,  whenever  the  courts  In  this  state  have  reviewed 
assessments  for  local  Ixsprovements,  made  by  bodies  other  than  the  Legislature, 
they  have  determined  that  because  there  Is  no  benefit  the  rlgbt  of  way  of  a 
railroad  corporation  is  not  assessable.  The  Legislature  may  doubtless  change 
this  policy,  and  its  action  foreclose  Judicial  review,  l)ecanse  tbere  would 
be  enough  reason  to  support  an  argument  In  favor  of  the  assessment  The 
intention  to  .subject  that  class  of  property  to  such  assessment  must,  however, 
be  clearly  and  unmistakably  expressed,  and  may  not  be  gathered  from  a  pro- 
vision In  the  <dty  charter  which  simply  imposes  the  eost  upon  abutting  property 
and  directs  an  assessment  thereon  in  proportion  to  Its  frmitage^' — citing  People 
ex  reL  N.  Y,,  W*  &  B.  B.  Co.  ▼.  Waldorf,  supra. 

In  Matter  of  City  of  New  York  (Blondell  Avenue),  180  App.  Div. 
430,  167  N.  Y.  Supp.  789  it  was  held  that  on  the  opening  and  extend* 
ing  of  a  streiet  lan4^  Qwned  by  a  railroad  corppration^  and  used  and 
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held  as  ah  approach  to  its  station,  cannot  be  assessed  for  a  benefit  while 
used  for  such  railroad  purposes;  the  court  saying: 

''This  property  is  used  exclusively  for  the  Westchester  station  upon  the 
Harlem  division  of  the  New  York,  New  Haven  &  Hartford  Railroad  Ck>m- 
pany.  It  is  adjoining  and  necessary  to  the  use  of  its  roadbed  In  the  exer- 
cise of  its  franchise.  It  is  weU  settled  that  the  roadbed  of  a  railroad  com- 
pany cannot  be  assessed  for  local  improvements.  *  *  *  There  has  heen  a 
lack  of  harmony  in  the  courts  of  several  of  the  States  upon  the  question  of  the 
liability  of  property  used  as  a  railroad  station  to  such  assessment.  The 
question  would  seem  to  be  settled  in  this  state"— citing  Matter  of  Oity  of  New 
York  (East  laoth  Street),  and  People  ez  reL  N.  Y.,  W.  &  B.  B.  Oo.  v.  Waldorf, 
supra. 

In  Matter  of  City  of  New  York  (Seneca  Avenue),  98  Misc.  Rep.  712, 
163  N.  Y.  Supp.  503,  it  was  held  that  the  same  rule  applied  to  the  ac- 
quisition of  land  for  street  openings  as  applied  to  the  assessment  for 
benefits;  i.  e.,  property  acquired  for  a  public  purpose  cannot  be  con- 
demned for  another  purpose  (except  by  express  authority),  nor  can  it 
be  assessed  for  an  improvement  made — citing  Matter  of  City  of  New 
York  (East  136th  Street),  N.  Y,  W.  &  B.  R.  Co.  v.  Port  Chester,  and 
People  ex  rel.  N.  Y.,  W.  &  B.  R.  Co.  v.  Waldorf,  supra. 

In  Rochester  v.  Town  of  Rush,  80  N.  Y.  302,  a  system  of  waterworks 
constructed  by  the  city  of  Rochester  in  the  town  of  Rush  was  held  to 
be  property  held  for  public  purposes,  and  that,  in  the  absence  of  an  ex- 
press legislative  declaration  authorizing  it,  it  was  not  subject  to  tax- 
ation. 

In  Matter  of  Hamilton,  148  N.  Y.  310,  42  N.  E.  717,  it  was  held  that 
the  clause  of  the  Collateral  Inheritance  Tax  Law  (Laws  1887,  c.  713), 
exempting  from  taxation  bequests  to  societies,  corporations,  and  insti- 
tutions now  exempt  by  law  from  taxation,  was  not  intended  to  apply 
to  bequests  to  municipal  corporations,  because  property  belonging  to  a 
municipal  corporation  "is  never  supposed  to  be  included  in  the  terms 
of  any  law  providing  for  the  Imposition  of  taxes,  however  general  it 
may  be,  not  because  it  is  exempt,  in  the  sense  in  which  the  term  is  gen- 
erally understood,  but  for  the  reason  that  in  the  nature  of  things  it 
never  was  and  never  can  be  taxable,"  and  therefore,  "when  the  Legis- 
lature excepted  from  the  operation  of  the  law  *  *  *  'the  societies, 
corporations  and  institutions  now  exempt  by  law  from  taxation,'  it  could 
not  have  referred  to  the  state  itself  or  to  any  of  its  political  divisions." 
148  N.  Y.  314,  42  N.  E.  718. 

Both  of  the  last  two  cited  cases  were  decided  before  the  enactment 
of  the  general  Tax  Law  in  1896  (chapter  908),  and  subsequent  to  such 
enactment  the  Court  of  Appeals  in  People  ex  rel.  Amsterdam  v.  Hess, 
157  N.  Y.  42,  51  N.  E.  410,  held  that  property  held  by  a  municipal  cor- 
poration for  public  use  located  beyond  the  boundaries  of  the  munici- 
pality was  subject  to  general  taxation  under  the  General  Tax  Law  of 
1896.  The  court  said,  among  other  things,,  that  prior  to  that  statute 
property  of  a  municipal  corporation  was  not  liable  to  taxation,  not 
through  exemption,  but  upon  common-law  principles,  but  that  section 
3  of  the  Tax  Law,  which  provided,  "All  real  property  within  this  state 
and  all  personal  property  situated  or  owned  within  this  state  is  taxable 
unless  exempt  from  taxation  by  law/'  was  more  compiiehensive  in  its 
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terms  than  the  old  statute  (1  Rev.  St.  p.  387,  §  1),  which  read,  "All 
lands  and  all  personal  estate  within  this  state  whether  owned  by  indi- 
viduals or  by  corporations  shall  be  liable  to  taxation,  subject  to  the 
exemptions  hereinafter  specified;"  that  the  law  of  1896  clearly  em- 
braced property  owned  by  municipal  as  well  as  other  corporations,  and 
subjected  it  to  taxation,  unless  exempt  by  law ;  and  that  the  exemption, 
contained  in  section  4  of  the  law,  of  "property  of  a  municipal  corpora- 
tion of  the  state  held  for  a  public  use,  except  the  portion  of  such  prop- 
erty not  within  the  corporation,"  limits  exemptiqn  of  property  held  by 
a  municipal  corporation  for  public  use  to  so  much  of  it  as  lay  within 
its  boundaries. 

A  careful  analysis  of  the  cases  above  cited  seems  to  establish  the 
principle  that  property  devoted  to  public  use  is  not  taxable,  even  for 
local  improvements,  unless  expressly  so  directed  by  legislative  enact- 
ment. The  question  then  arises:  Does  the  Bronx  Valley  Sewer  Act 
so  provide?  The  answer  to  this  question  would  not  be  difficult,  if  based 
upon  the  principles  relative  to  the  construction  of  statutes  of  this  char- 
acter contained  in  the  earlier  cases.  Thus  it  would  seem  from  the  rul- 
ings in  the  Hassan  and  Hess  Cases,  supra,  that  the  words  "all  property" 
would  include  property  of  a  municipal  corporation  or  property  held 
for  public  use.  It  would  seem,  therefore,  that  the  language  contained 
in  section  1  of  the  Bronx  Valley  Sewer  Act,  creating  an  area  of  assess- 
ment, "that  all  lots  or  parcels  of  land  within  such  district  of  area  are 
declared  to  be  benefited  *  *  *  and  except  as  hereinafter  provided, 
shall  be  subject  to  the  tax  or  assessment  imposed  by  this  act,"  is  equally 
broad  and  sufficiently  comprehensive  to  include  the  lands  of  the  Bronx 
parkway  held  for  public  use,  as  they  are  not  within  the  exceptions 
noted. 

But  the  problem  is  not  so  simple  of  solution,  because  some  of  the 
later  cases  seem  to  have  modified  this  doctrine,  and  to  indicate  an 
extremely  strict  construction  of  statutes  of  this  character,  holding  that 
it  is  the  legislative  policy  never  to  include  within  the  purview  of  stat- 
utes providing  for  assessment  for  local  improvements  lands  devoted 
to  public  use,  except  by  express  provisions — ^not  merely  general  lan- 
guage, however  b^oad  and  comprehensive,  but  by  words  specifically 
designating  property  of  that  character.  This  I  understand  to  be  the 
present  legislative  policy  as  the  courts  have  now  defined  it. 

For  example,  it  was  held  by  the  Appellate  Division  of  this  depart- 
ment that  the  Legislature  did  not  intend,  by  a  provision  in  such  a  stat- 
ute that  "no  abutting  or  adjoining  property  shall  be  exempt  from  as- 
sessment" under  the  act  in  question,  to  include  lands  of  a  railroad  cor- 
poration held  for  public  use,  and  this  decision  was  affirmed  by  the 
Court  of  Appeals.    N.  Y.,  N.  H.  &  H.  R.  R.  Co.  v.  Port  Chester,  supra. 

The  language  of  the  statute  under  consideration  in  the  Port  Chester 
Case  would  seem,  although  negative  in  form,  to  be  equally  as  strong  as 
the  statutes  under  consideration  in  the  Hassan  and  Hess  Cases,  affirm- 
atively comprehending  "all  property"  within  the  scope  of  the  law.  In 
other  words,  to  say  that  no  property  shall  be  exempt  seems  to  me  to 
be  equivalent  to  saying  that  all  property  ghall  be  taxed.  Indeed,  the 
Bronx  Valley  Sewer  Law  also  provides  "that  no  lots  or  parcels  in  such 
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Bronx  Valley  sewer  district  shall  be  exempt  from  the  taxes  and  assess- 
ments imposed  by  this  act,"  except  those  of  the  United  States  and 
cemeteries. 

It  should  be  noted,  however,  that  in  none  of  the  cases  to  which  I  have 
above  referred  was  any  property  devoted  to  public  use  held  to  come 
within  the  general  language  of  a  tax  law,  with  two  exceptions,  where 
in  the  Trufler  and  Church  Street  Cases,  supra,  it  was  held  that  public 
squares,  parks,  and  markets  belonging  to  a  city  were  subject  to  assess- 
ment for  local  improvements. 

[4]  It  seems  to  me,  however,  that  the  weight  of  authority  is  against 
subjecting  the  lands  of  the  Bronx  parkway  to  assessment  under  the 
Bronx  Valley  Sewer  Act,  because,  although  the  ordinary  meaning  of  the 
broad  language  used  would  seem  to  include  such  lands,  such  inclusion 
would  be  contrary  to  the  legislative  policy  as  now  defined  by  the  courts. 
I  think  this  is  the  correct  principle  to  be  applied,  as  well  as  being  just 
and  proper,  for  I  am  convinced  that  lands  of  this  character,  held  for  the 
public  use  of  all  our  people,  should  not  be  held  taxable,  either  generally 
or  for  local  improvements,  except  where  an  express  intention  of  the 
Legislature  so  to  do  clearly  and  unmistakably  appears.  I  can  see  no 
reason  why  the  right  of  way  of  a  railroad  corporation  should  be  free 
from  assessment,  because  devoted  to  a  public  use,  and  public  parks  sub- 
jected thereto.  The  public  use  to  which  a  railroad  right  of  way  is 
devoted  is  a  limited  one,  and  is  for  private  profit  as  well.  On  the  other 
hand,  the  use  of  the  public  parkway  is  for  all  the  people,  restricted 
only  to  park  purposes,  and  entirely  without  private  profit. 

If  I  am  correct  in  this  view,  the  question  whether  the  exemption  from 
taxation  and  assessment  contained  in  section  10  of  the  Bronx  Valley 
Parkway  Law,  which  was  added  by  amendment  in  1913,  is  constitu- 
tional, valid,  and  unrepealed,  is  unimportant,  because  without  such 
exemption  the  lands  in  question  would  not  be  subject  to  this  assess- 
ment. 

[5]  But,  assuming  a  contrary  view,  I  am  still  of  the  opinion  that 
relator's  lands  are  not  subject  to  this  assessment.  The  exemption  in 
question  is,  I  think,  constitutional.  While  relator  is  not  a  municipal 
corporation,  the  Legislature  has  defined  it  to  be  a  body  politic,  and  it 
was  clearly  created  for  a  municipal  and  public  purpose.  Such  a  govern- 
mental body  is  not,  in  my  opinion,  within  the  inhibition  contained  in 
section  18  of  article  3  of  the  New  York  Constitution,  which  provides 
that  the  Legislature  shall  not  pass  a  private  or  local  bill  granting  to  any 
person,  firm,  or  corporation  an  exemption  from  taxation  on  real  or 
personal  property.  A  similar  constitutional  inhibition  contained  in  the 
same  section  against  the  passage  of  a  private  or  local  bill  granting  to 
any  corporation,  association,  or  individual  the  right  to  lay  down  rail- 
road tracks  has  been  held  not  to  include  municipal  or  other  govern- 
mental corporations.  See  Sun  Printing  &  Publishing  Co.  v.  Mayor,  152 
N.  Y.  272, 46  N.  E.  499,  37  L.  R.  A.  788. 

[6]  Nor  do  I  think  the  Bronx  Valley  Sewer  Act  of  1917  impliedly 
repeals  such  exemption.  I  can  see  no  distinction  in  principle  between 
the  case  at  bar  and  N.  Y.,  N.  H.  &  H.  R.  Co.  v.  Port  Chester,  supra. 
Our  Appellate  Division  held  in  the  latter  case  that  a  statute  providing 
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that  "no  abutting  or  adjoining  property  shall  be  exempt  from  assess- 
ment" under  an  act  relating  to  local  improvements  did  not  repeal  a 
statute  providing  that  a  highway  passing  under  any  railroad  should  be 
maintained  and  kept  in  repair  by  ^e  municipality. 

My  conclusion  therefore  is  that  relator's  property  is  not  subject  to 
assessment  under  the  Bronx  Valley  Sewer  Act,  that  the  assessment  at- 
tacked is  void,  and  that  relator  is  entitled  to  the  writ  sought. 

Application  granted,  but  without  costs. 


(187  App.  Div.  103) 

BULKLEY  ▼,  KAOLIN  PRODUCTS  CO.,  Ina 

(Supreme  Oonrt,  Ai^>eUata  Diyision,  First  Department    Mardi  21,  1919.) 

1.  Master  and  Servant  ^3»S(1) — ^Hiring  at  Wii^u 

Where  defendant  company  engaged  plaintiff  to  act  as  consulting  en- 
gineer for  It  at  a  retainer  of  (7,500  per  year,  the  contract  was  a  hiring  at 
wilL 

2L  APPEAI.  and  BbBOR  4|b>171(3) — ^THBOBT  or  OAXJSB^ADiaBSZON  in  PLBADZNa 

— Waiver. 

In  employe's  action  for  salary,  where  defendant  did  not  deny  allegation 
that  hiring  was  for  a  year,  but  pleading  was  not  called  to  attention  of 
trial  court,  and  case  was  tried  and  submitted  on  theory  question  of  char- 
acter of  hiring  was  open^  parties  waived  admission  that  hiring  was  for  a 
year. 

3.  Apfeai.  and  Error  ^=s»181-^Lagx:  ot  Objection  Below. 

An  objection  not  raised  on  trial,  which  could  have  been  obviated  by  ap- 
plication to  the  court,  is  not  reviewable  on  appeal. 

4.  Evidence  ^=3»501 — Plaintht's  Own  Evidence  Oonolttsive  on  Hm. 

Recovery  by  plaintiff  employ^,  suing  for  salary,  must  rest  on  his  proof, 
and  his  action  falls  where  he  himself  introduced  in  evidence  letters  be- 
tween parties  showing  that  employment  was  at  will,  and  not  for  a  year, 
as  he  claimed,  and  on  which  theory  he  bottomed  his  demand. 

5.  Master  and  Servant  ^=:>62 — Tkbmb  of  Ehplotment — Application  or  Ehc- 

PLort. 

Where  engineer,  in  accepting  retainer  fbr  year,  stated  he  assumed  "en- 
tire responsibility  for  the  design  and  construction  of  his  employer's  '*new 
works,"  the  process  being  a  new  one,  in  the  experimental  stage,  engineer 
did  not  intend  to  guarantee  sufficiency  of  plant,  but  merely  agreed  to  as- 
pume  full  diarge  of  construction,  and  to  use  best  endeavor. 

6.  Master  and  Servant  ^=3»73(7) — Right  to  Discharge  at  Will-— Nonexer- 

CISB — OfiUOATION  TO  PaT. 

Where  employer  at  will,  ^ough  having  right  to  discharge  employe  at 
any  time,  did  not  assume  to  exercise  it,  but  offered,  in  consideration  of 
employe's  resignation,  to  pay  him  two  months'  advance  salary,  obligation 
binding  on  employer  resulted  on  employG's  acceptance. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  J.  Norman  Bulklcy  against  the  Kaolin  Products  Company, 
Incorporated.  From  a  judgment  for  plaintiff,  and  from  an  order 
denying  its  motion  for  a  new  trial,  defendant  appeals.  Judgment  and 
order  reversed,  and  new  trial  ordered,  unless  plaintiff  stipulates  to  re- 
duce verdict. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  MERRELL,  JJ. 

<^=9For  otlMr  OMM  see  lame  topic  A  KST-NUMBER  in  all  Key-Numbered  Dlgeets  A  lodesee 
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Rdbinson,  Allen  &  Hoy,  of  New  York  City  (Nelson  I/.  Robinson,  of 
New  York  City,  of  counsel),  for  appellant. 
George  B.  Hayes,  of  New  Yqrk  City,  for  respondent 

SMITH,  T.  The  plaintiff  sued  to  recover  for  services  under  a  con- 
tract allegeci  to  have  been  made  for  his  employment  for  one  year  at 
the  rate  of  $7,500.  Several  payments  were  made,  leaving  the  amount 
claimed  to  be  due  thereon  $5,937.50,  for  which  he  has  recovered  judg- 
ment. The  answer  admits  by  not  denying  the  employment  for  the 
year,  hut  denies  performance  by  the  plaintiff  of  his  contract,  and  al- 
leges that  the  plaintiff  agreed  to  assume  entire  responsibility  for  the 
designing  and  construction  of  certain  new  works  of  the  defendant,  sit- 
uate at  Jones  Point,  in  the  county  of  Rockland,  N.  Y..  which  were  to 
be  built  by  the  defendant  for  the  purpose  of  extracting  potash  and 
manufacturing  brick,  and  further  alleges  that  his  work  was  so  unsatis- 
factory to  the  defendant  that  on  or  about  the  16th  day  of  February, 
1917,  the  plaintiff  tendered  his  resignation  as  consulting  engineer,  which 
resignation  was  then  and  there  accepted.  The  defendant  then  alleges 
a  counterclaim,  demanding  $10,000  for  expenses  incurred,  "which 
would  have  been  avoided  if  plaintiff  had  properly  performed  his  duties 
as  such  consulting  engineer."  The  reply  is  a  denial  of  the  allegations 
of  the  counterclaim. 

The  contract  between  the  parties  is  contained  in  two  letters,  one  writ- 
ten by  the  plaintiff  to  the  defendant  upon  October  13,  1916,  and  the 
other  written  by  the  defendant's  president  to  the  plaintiff  upon  October 
14,  1916.    These  letters  are  as  follows: 

••Oct  13»  1916. 

**Mr.  Richmond  Levering,  120  Broadway,  New  York  Olty — ^Deer  Mr.  Lever- 
ing :    I  beg  to  confirm  our  co&versatikm  of  to-day's  date  as  follows: 

*'I  am  to  act  as  consulting  engineer  to  the  Kaolin  Products  Ck>mpaQy,  as 
from  Oct.  13th,  and  to  assume  entire  responsibility  for  the  design  and  con- 
struction of  their  new  works,  devoting  so  much  time  to  this  work  as  may  be 
required.  In  consideration  of  being  retained  by  this  company,  I  agree  not 
to  engage  in  consulting  work  for  clients  in  similar  or  competitive  lines  of 
work,  and  further  not  to  accept  any  work  which  will  require  my  being  out  of 
touch  with  your  work  for  more  than  thirty  days  at  a  time. 

"I  am  yours  faithfully,  [Signed]    J.  Norman  Bulkley." 

••October  14»  191«. 
"Mr.  J.  Norman  Bulkley,  120  Broadway,  New  York — Dear  Mr.  Bulkley :     I 
have  received  your  letter  of  October  13th«  and  deslra  to  oonflim  your  em- 
ployment as  consulting  engineer  to  the  Kaolin  Products  Corporation,  at  a  re- 
tainer at  the  rate  of  $7,500  per  year. 

"It  is  understood  that  you  will  render  to  us,  each  month,  an  account  of 
your  expenses  in  connection  with  the  business,  and  the  proportionate  monthly 
amount  of  the  retainer. 

"I  remain  sincerely  yours,  [Signed]    Blchmond  Levering." 

The  plaintiff  entered  upon  the  performance  of  his  work  and  had  con- 
structed several  devices,  which  in  his  opinion  would  obviate  the  diffi- 
culties which  the  defendant  had  experienced;  but  these  devices  were 
found  to  be  inadequate  and  finally  the  plaintiff  devised  a  large  hori- 
zontal cylinder,  which  he  claimed  would  be  sufficient  to  solve  the  prob- 
lems. There  were  two  other  engineers,  however*,  who  were  insisting^ 
that  the  horizontal  cylinders  would,  in  any  event,  be  inadequate,  and 
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were  msisting  upon  Ae  placing  of  vertical  cylinders,  to  which  the 
plaintiff  would  not  assent.  Upon  this  controversy  between  the  en- 
gineers, the  defendant  wrote  the  plaintiff  upon  February  I5th,  complain- 
ing that  no  progress  had  been  made,  and  at  the  end  of  the  letter  stated : 

"I  therefore  should  Ifice  to  request  your  resignation,  and  ask  yon  to  suggest 
a  hasis  for  the  cancellation  of  your  agreement" 

Upon  February  16th  the  plaintiff  wrote  to  the  defendant  a  letter  in 
which  he  said: 

''I  regret  that  you  do  not  feel  satisfied  with  my  work,  and  under  the  dr- 
comatances  beg  to  tender  my  resignation,  and  would  suggest  that  as  a  basis  of 
cancellation  of  my  agreement  you  pay  my  salary  to  date  and  give  me  three 
months'  pay  in  lieu  of  notice.** 

Upon  February  20th,  the  defendant's  president  replied : 

"I  hare  receired  your  letter  of  February  16th,  and  I  would  suggest  that 
sixty  days'  pay  in  advance,  with  your  salary  to  the  end  of  this  month,  would 
approximate  what  you  have  suggested." 

Upon  February  21st  the  plaintiff  replied : 

"I  have  yours  of  February  20th,  and  will  accept  the  offer  contained  therein, 
provided  immediate  settlement  Is  made  and  the  matter  closed." 

No  moneys  were  paid,  and  thereafter  this  action  was  brought ;  the 
plaintiff  claiming  that  the  defendant  was  liable  for  the  full  year's  sal- 
ary, because  the  agreement  to  compromise  upon  60  days'  advance  pay- 
ment was  conditioned  upon  its  immediate  payment,  which  was  not  made. 

[1]  The  trial  court  submitted  to  the  jury  two  questions:  First,  he 
submitted  to  the  jury  the  construction  of  the  contract,  as  to  whether 
the  hiring  was  for  a  year  or  a  hiring  at  will ;  and,  secondly,  whether 
the  plaintiff  had  faithfully  performed  his  contract  to  the  best  of  his 
ability,  while  in  the  defendant's  service.  Upon  the  trial  the  defend- 
ant admitted  that  there  was  due  from  the  defendant  to  the  plaintiff  the 
sum  of  $2,534.66,  which  would  be  the  amount  of  salary  due  up  to  the 
time  of  the  plaintiff's  resignation,  together  with  60  days'  salary  there- 
after. In  Martin  v.  New  York  Life  Ins.  Co.,  148  N.  Y.  117.  42  N. 
E.  416,  the  plaintiff  was  employed  by  the  defendant  to  take  charge  of 
its  real  estate  department  at  a  salary  of  $5,000  a  year.  Subsequently 
his  salary  was  raised  to  $6,500,  and  finally  to  $10,000,  a  year,  payable 
monthly.  It  was  held  that  the  hiring  was  at  will,  and  that  the  contract 
could  be  .terminated  at  any  time  by  either  party.  In  that  case,  Judge 
Bartlett,  speaking  for  the  court,  adopted  the  language  used  by  Mr. 
Wood  in  section  136  of  his  work  on  Master  and  Servant,  as  follows : 

"The  rule  is  inflexible  that  a  general  or  indefinite  hiring  is  prima  fade  a 
hiring  at  will ;  and  if  the  servant  seeks  to  make  it  out  a  yearly  hiring,  the 
burden  is  upon  him  to  establish  it  by  proof.  A  hiring  at  so  much  a  day,  week, 
month,  or  year,  no  time  being  specified,  is  an  Indefinite  hiring,  and  no  presump- 
tion attaches  that  it  was  for  a  day  even,  but  only  at  the  rate  fixed  for  what* 
ever  time  the  party  may  serve.  •  •  •  A  contract  to  pay  one  $2,500  a  year 
for  services  is  not  a  contract  for  a  year,  but  a  contract  to  pay  at  the  rate  of 
12,500  a  year  for  services  actually  rendered,  and  Is  determinable  at  will  by 
either  party.  Thus  it  will  be  seen  that  the  fact  that  the  compensation  Is  meas- 
ured at  so  much  a  day,  month,  or  year  does  not  necessarily  make  such  hiring  a 
hiring  for  a  day,  month,  or  year,  but  that  In  aU  such  cases  the  contract  may 
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be  put  an  ^id  to  by  ^ther  party  at  any  time,  unless  the  time  is  fixed,  and  a 
recovery  had,  at  the  rate  fized  for  the  services  actually  rendered." 

[2']  This  case  and  this  citation  were  quoted  with  approval  in  Watson 
V.  Gugino,  204  N.  Y.  535,  98  N.  E.  18,  39  L.  R.  A.  (N.  S.)  1090,  Ann. 
Cas.  1913D,  215.  Within  these  authorities,  the  court  erroneously  sub- 
mitted to  the  jury  the  construction  of  this  contract.  As  a  question  of 
taw  the  contract  was  nothing  more  than  a  hiring  at  will.  It  is  con- 
tended, however,  that  the  defendant  is  estopped  by  its  pleading.  The 
complaint  alleged  the  hiring  for  a  year  and  this  the  defendant  did  not 
deny.  The  answer  to  this  contention  would  seem  to  be  that  the  parties 
waived  the  admission  by  the  pleading,  and  the  pleading  was  in  no  way 
called  to  the  attention  of  the  court,  and  the  case  was  tried  and  sub- 
mitted to  the  jury  upon  the  theory  that  the  question  was  an  open  one, 
not  in  any  way  concluded  by  the  pleadings.  In  Muldoon  y.  Blackwell, 
84  N.  Y.  646,  it  was  held  that  a  claim  that  the  answer  contains  a 
counterclaim,  which  was  not  replied  to  and  therefore  admitted,  can- 
not be  raised  for  the  first  time  on  appeal.  In  Gary  v.  White,  59  N.  Y. 
336,  it  was  held : 

"When  evidence  offered  is  objected  to  and  excluded  upon  a  specific  ground, 
the  party  objecting  must  be  confined  thereto,  and  cannot  rely  ui>on  another  de- 
fect upon  appeal,  unless  It  be  one  that  could  not,  in  any  manner,  have  been 
remedied  upon  the  trlaL" 

[3,  4]  This  states  the  general  principle  that  an  objection  cannot  be 
raised  upon  appeal,  if  not  raised  upon  the  trial,'where  that  objection, 
if  raised  upon  the  trial,  could  have  been  obviated  by  application  to  the 
court.  So  in  this  case  the  plaintiff,  having  tried  this  case  irrespective 
of  any  admissions  in  the  pleadings,  cannot  insist  upon  holding  a  judg- 
ment to  which  under  the  facts  proven  he  is  not  entitled.  When  the 
submission  of  this  question  of  the  construction  of  the  contract  was 
raised  by  special  exception  taken  to  the  charge  of  the  court,  it  was  not 
even  then  suggested  that  the  defendant  had  admitted  in  his  answer  a 
hiring  for  a  year.  Moreover,  the  plaintiff  himself  introduced  these  let- 
ters in  evidence,  thus  himself  showing  that  his  emplo)mient  was  at  will, 
and  not  for  a  year.    His  recovery  must  therefore  rest  upon  his  proof. 

[5]  It  is  not  at  all  clear  what  the  plaintiff  meant  in  his  letter,  which 
entered  into  the  contract,  wherein  he  stated  that  he  assumed  "entire 
responsibility  for  the  design  and  construction  of  their  new  works." 
This  was  at  the  beginning  of  the  war.  The  process  was  a  new  one,  in 
an  experimental  stage.  It  would,  I  think,  be  a  violent  construction  of 
this  contract  to  hold  that  the  plaintiff  intended  thereby  to  guarantee  the 
sufficiency  of  the  plant  which  was  to  be  erected  under  his  care.  Nor 
did  the  defendant  at  any  time  make  any  claim  to  the  plaintiff  that  such 
was  its  interpretation  of  this  contract.  At  the  time  the  complaint  was 
made  of  the  progress  of  the  work  under  the  plaintiff's  supervision,  no 
claim  whatever  was  made  of  a  liability  on  the  part  of  the  plaintiff  for 
damage  suffered  by  reason  of  any  guaranty  on  his  part  of  the  suffi- 
ciency of  his  plans.  I  think  a  fair  interpretation  of  this  contract  would 
hold  the  plaintiff  to  an  obligation  to  assume  full  charge  of  the  construc- 
tion of  the  work,  and  to  use  his  best  endearvor  to  accomplish  the  pur- 
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poses.  The  final  plan  devised  by  the  plaintiff  for  the  enlargement  of 
the  horizontal  cylinders  he  was  never  allowed  to  put  into  operation,  so 
that  it  has  not  been  demonstrated  whether  that  plan  would  have  se- 
cured the  results  which  they  were  seeking.  The  question  was  submit- 
ted to  the  jury  whether  the  plaintiflF  properly  performed  his  work,  and 
the  jury  has  found  upon  this  issue  in  favor  of  the  plaintiff.  There  is 
no  claim  in  the  defendant's  answer  that  the  plaintiff  was  incompetent, 
and  I  find  no  reason  for  disturbing  the  conclusion  of  the  jury  that 
the  defendant  was  not  justified  in  a  recovery  upon  its  counterclaim. 

[I]  While  the  defendant  had  the  right  under  the  contract  to  d's- 
charge  the  plaintiflf  at  any  time,  he  did  not  assume  to  exercise  that 
right,  but  offered  to  the  plaintiff,  in  consideration  of  his  resignation,  to 
pay  him  for  two  months  in  advance.  In  accord  with  that  offer,  the 
defendant's  counsel  admitted  upon  the  trial  that  there  was  owing;  to 
the  plaintiff  the  sum  of  $2,534.66,  subject  to  its  right  of  counterclaim. 
The  rights  of  the  parties  will,  I  think,  be  fully  preserved  by  reducing 
the  verdict  to  the  sum  of  $2,534.66,  and  affirming  the  judgment  as  en- 
tered upon  the  verdict  so  reduced. 

There  having  been  no  appropriate  motion  for  the  direction  of  a  ver- 
dict for  that  amount,  we  qannot  order  a  modification  of  the  judgment 
accordingly.  The  judgment  and  order  appealed  from  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the 
event,  unless  plaintiff  stipulates  to  reduce  the  verdict  to  the  sum  of 
$2,534.66,  in  which  event  the  judgment,  as  so  modified,  and  the  order 
appealed  from,  are  affirmed,  without  costs.  Settle  order  on  notice.  All 
concur. 


(187  App.  Dlv.  120) 

FBIGBNBAUM  v.  HIZ8NAT  et  al. 

(Supreme  Court,  AppeUate  DivisioQ,  First  Department    March  21,  1919.) 

1,  MOBTGAOSB  ^S»283(3) — CONVITAIfCK  BT  MOBTGAGOB — ^EXTENSION  0»  TiME — 

BrrECT. 

Where  the  mortgagora*  grantee,  who  does  not  assume  payment  of  the 
mortgage  debt,  agrees  to  an  extension  of  time  for  payment  of  same  with 
the  mortgagee,  without  the  knowledge  of  the  mortgagors,  such  extension 
releases  the  mortgagors  only  to  the  extent  of  the  value  of  the  property  at 
that  time.  If  worth  more  than  the  debt,  they  are  wholly  released;  If 
less,  then  they  are  liable  for  the  difference. 

2,  MOBTGAOES  ^=9283(1) — CONVETAMCB  BT  MOBTOAGOB— EXTENSION   OF  TiME — 

AfisuupTiON  OF  Debt. 

An  agreement  between  the  mortgagee  and  the  mortgagors'  grrantee,  who 
had  not  assumed  the  mortgage  debt,  to  extend  the  time  for  payment  of  the 
mortgage  without  the  knowledge  of  the  mortgagors,  is  not  an  assumption 
of  the  debt  as  between  the  grantee  and  the  mortgagors,  so  as  to  place  the 
mortgagors  in  the  position  of  sureties,  instead  of  original  obligors. 

3,  Mobtoaqes  ^=>460— Conveyance  bt  Mobtgagob — Fobeclosubb — ^Diminu- 

tion IN  Value — Bubden  of  Pboof. 

That  there  was  a  diminution  in  value  of  a  mortgage  security  after  an 
extension  of  time  for  payment  of  the  debt,  given  by  the  mortgngee  to 
the  mortgagors'  grantee,  is  an  affirmative  defense,  and  the  bunh^n  of 
pleading  and  proving  the  same  rest^  upon  the  defendant,  in  a  foreclosure 
action. 

^=»Foi  other  caaea  sm  aame  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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4.  Evidence  «=>67(l)-<^^^^Jfi--PBESUMpnoN8. 

Where,  in  a  foreclosure  action,  no  issue  was  presented  as  to  the  Talve 
of  the  property  at  the  tiihe  when  an  extension  of  payment  of  the  mortgage 
debt  was  given  by  the  nK>rtgagee  to  the  mortgagors'  grantee,  it  will  be 
assumed  that  it  did  not  depreciate  in  value  thereafter. 

5.  Evidence  ^=>113(1) — ^Valub. 

Acts  of  the  mortgagors*  grantee  in  giving  a  purchase-money  mortgage, 
and  later  In  assuming  a  prior  mortgage,  were  not  competent  evidence 
against  the  prior  mortgagee  as  to  the  value  of  the  land  at  the  time  ah  ex- 
tension of  such  prior  mortgage  was  given  to  such  grantee. 

6.  Mortgages  ^=s»208— Joindeb  bt  Wifb  in  Mobtoage — ^Liabiutt — ^Defi- 

ciency. 

Where  a  mortgagor's  wife  signed  a  bond  secured  by  a  mortgage  in  the 
presence  of  a  subscribing  witness,  but  did  not  acknowledge  same,  and  the 
mortgage  contained  an  agreement  obligating  both  husband  and  wife  to  pay 
the  debt,  she  is  liable  as  a  party  thereto,  although  her  name  was  not  re- 
cited in  the  bond,  and  the  mortgage  stated  that  the  bond  was  given  by 
her  husband. 

Appeal  from  Trial  Term,  Bronx  County. 

Action  by  Frederick  E.  Feigenbaum  against  Edward  Hizsnay  and 
another.  From  that  part  of  the  judgment  adjudging  defendants  not 
liable  for  deficiency  on  foreclosure,  and  dismissing  the  complaint  as 
to  them  (104  Misc.  Rep.  147,  171  N.  Y.  Supp.  1037),  plaintiff  ap- 
peals.   Reversed,  with  directions. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  MERRELL,  JJ. 

Randolph  M.  Newman,  of  New  York  City  (Alexander  Pfeiffer,  of 
New  York  City,  of  counsel),  for  appellant. 

Banton,  Ferguson  &  Moore,  of  New  York  City  (L.  C.  Ferguson,  of 
New  York  City,  of  counsel),  for  respondents. 

LAUGHLIN,  J.  This  is  an  action  to  foreclose  a  mortgage  on 
premises  in  the  borough  of  the  Bronx,  in  the  city  of  New  York,  exe- 
cuted and  delivered  by  the  respondents  to  the  plaintiff  on  the  5th  day 
of  August,  1913,  to  secure  a  bond  to  the  plaintiff  of  even  date  there- 
with, therein  recited  to  have  been  given  by  the  respondent,  Edward 
Hizsnay,  to  secure  the  payment  of  $4,200,  in  four  installments  of 
$150  each,  in  successive  periods  of  6  months,  and  $100  at  the  expira- 
tion of  the  next  successive  6  months,  and  the  balance  of  $3,500  on  the 
5th  day  of  August,  1916.  The  respondents  on  the  same  day  con- 
veyed the  premises,  subject  to  the  mortgage,  to  one  Parkes,  who  did 
not  assume  it,  but  executed  to  them  a  purchase-money  mortgage  on 
the  premises  for  $900.  The  interest  was  paid  by  Parkes  down  to  Jan- 
uary 1,  1917,  but  no  part  of  the  principal  was  paid.  In  the  month  of 
January,  1917,  after  the  mortgage  had  become  due,  the  plaintiff  and 
Parkes,  without  the  knowledge  or  consent  of  the  respondents,  nego- 
tiated and  executed  a  formal  agreement  ior  the  extension  of  the  pay- 
ment of  the  indebtedness  secured  by  the  mortgage,  by  the  terms  of 
which  Parkes,  who  was  not  theretofore  personally  liable  to  the  plain- 
tiff, agreed  to  pay  on  account  of  the  indebtedness  $10  the  1st  of  each 
month  until  the  1st  of  December,  1918,  when  he  agreed  to  pay  the 

^==9 For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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balance  of  $3,960.  After  paying  $50  under  the  extension  agreement, 
Parkes  defaulted.  He  conveyed  the  premises  on  the  24th  of  January, 
1918,  to  the  defendant  Wallace.  This  action  was  commenced  on 
March  16,  1918,  and  a  deficiency  judgment  was  demanded  against  the 
respondents. 

The  plaintiff  alleged  the  facts  with  respect  to  the  execution  of  the 
extension  agreement,  but  did  not  allege  that  it  was  made  without  the 
consent  or  knowledge  of  the  respondents.  The  respondents  alleged 
as  a  defense  the  execution  of  the  extension  agreement,  and  claimed 
that  they  were  thereby  wholly  discharged  from  liability;  but  it  was 
not  alleged,  either  by  the  plaintiff  or  respondents,  that  the  premises 
had  or  had  not  depreciated  in  value  since  the  making  of  the  extension 
agreement.  Thus  by  the  pleadings  no  issue  was  presented  with  re- 
spect to  whether  or  not  the  premises  were  adequate  security  for  the 
indebtedness  at  the  time  the  plaintiff,  by  a  valid  agreement,  extended 
the  time  of  payment  of  the  indebtedness,  or  to  what  extent  if  any, 
the  security  had  since  become  impaired  by  depreciation  or  otherwise, 
and  neither  party  offered  any  evidence  on  either  of  those  points  or 
asked  for  an  amendment  of  the  pleadings. 

The  plaintiff  made  the  necessary  formal  proof,  including  computa- 
tion of  the  amount  due,  and  rested.  The  respondents  introduced  the 
extension  agreement,  and  showed  that  they  did  not  consent  to  its  ex- 
ecution and  had  no  knowledge  of  it,  and  offered  to  show  that  the  re- 
spondent Aranka  Hizsnay,  who  was  the  wife  of  the  other  respond- 
ent, had  no  interest  in  the  proceeds  of  the  bond  and  mortgage. 

[1,  2]  The  respondents  evidently  rested,  on  the  trial,  on  the  theory 
of  their  answer,  that  the  mere  execution  of  a  valid  extension  agree* 
ment  wholly  released  them  from  liability,  and  they  so  contend  here; 
but  the  onljr  decisions  cited  that  are  in  point  on  the  facts,  and  tend  to 
sustain  their  contention,  are  Merrill  v.  Reiners  (14  Misc.  Rep.  583,  36 
N.  Y.  Supp.  634,  and  Meuser  v.  Kirschbaum,  84  Misc.  Rep.  259,  145 
N.  Y.  Supp.  677,  which  are  not  authority  in  this  court,  and  are  in 
conflict  with  the  decision  of  this  court  in  Matter  of  Piza,  5  App.  Div. 
181,  38  N.  Y.  Supp.  540.  The  only  effect  of  the  extension  was  to  release 
the  respondents  to  the  extent  of  the  value  of  the  property  at  that  time : 
and  if  it  was  worth  the  amount  of  the  indebtedness  owine,  or  more,  of 
course,  they  were  wholly  released,  but,  if  worth  less,  then  they  still 
remained  liable  for  the  difference  between  its  then  value  and  the 
amount  of  the  indebtedness.  Matter  of  Piza,  supra;  Wiener  v. 
Boehm,  126  App.  Div.  703.  Ill  N.  Y.  Supp.  126;  Cohen  v.  Hecht,  128 
App.  T>iv.  511.  112  N.  Y.  Supp.  809;  Neukirch  v.  McHugh,  165  App. 
Div.  406,  150  N.  Y.  Supp.  1032.  If  the  gfrantee  of  the  respondents  had 
assumed  the  mortgage,  he  would  thereby,  as  between  them  and  him, 
have  become  obligated  to  pay  it,  and  they  would  then  have  stood  in  the 
relation  of  surety. to  the  mortgagee  for  pa)mient  by  him.  Murray  v. 
Marshall,  94  N.  Y.  611 ;  Calvo  v.  Davies,  73  N.,Y.  211,  29  Am.  Rep. 
130;  Paine  v.  Jones,  76  N.  Y.  274;  Fish  v.  Hayward,  28  Hun,  456, 
affirmed  93  N.  Y.  646.  But  the  agreement  their  grantee  subsequently 
negotiated  with  the  mortgagee  did  not  constitute  an  assumption  of  the 
Indebtedness  as  between  him  and  tiie  respondents,  and  therefore  they 
175N.Y.S-— 15 
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remained  liable  to  the  mortgagee  as  original  obligors  on  the  bond,  un- 
less their  liabifity  was  discharged  or  reduced  by  the  extension,  de- 
pending upon  the  value  of  the  security  and  whether  it  subsequently 
depreciated.    Matter  of  Piza,  supra ;  Cohen  v.  Hecht,  supra. 

[3]  The  precise  point  as  to  whether,  in  such  case,  the  burden  of 
pleading  and  proving  the  facts,  with  respect  to  any  diminution  in  value 
of  the  security  after  the  extension,  rests  on  the  plaintiff  or  on  the 
obligor  claiming  to  be  discharged  in  whole  or  in  part  thereby,  does 
not  seem  to  have  been  squarely  presented  for  decision ;  but,  in  so  far 
as  it  has  been  considered,  the  authorities  tend  to  hold  that  it  is  an 
affirmative  defense  which  must  be  pleaded  and  proved.  Wiener  v, 
Boehm,  supra;  Neukirch  v.  McHugh,  supra;  Union  Bank  of  Brook- 
lyn V.  Rubenstein,  78  Misc.  Rep.  463,  138  N.  Y.  Supp.  644,  affirmed 
160  App.  Div.  919,  145  N.  Y.  Supp.  1,  and  216  N.  Y.  766.  Ill  N. 
E.  1101.  See,  also,  Redmond  v.  Hughes,  151  App.  Div.  99,  135  N.  Y. 
Supp.  843.  Counsel  for  respondents  appears  to  recc^tre'this,  for  he 
says  the  respondents  were  relieved  of  any  obligation  in  this  regard, 
owing  to  the  fact  that  plaintiff  alleged  the  extension  agreement;  but 
that  shed  no  light  on  the  vital  point  with  respect  to  the  value  of  the 
property,  and  therefore  did  not  shift  the  burden. 

[4,  5]  The  learned  trial  court  seized  upon  some  observations  in  the 
opinion  of  Judge  Earle  in  Murray  v.  Marshall,  supra,  to  the  effect 
that  a  payment  by  the  owner  of  the  equity  of  redemption  as  a  condition 
of  obtaining  an  extension,  where  he  was  not  liable  for  the  indebted- 
ness, is  evidence  that  he  then  deemed  the  property  worth  the  amount 
of  the  mortgage,  and  found,  on  the  extension  agreement  and  purchase- 
money  mortgage  executed  by  Parkes,  that  the  security  was  adequate 
at  the  time  of  the  extension.  In  this  we  think  there  were  two  er- 
rors. No  issue  was  presented  with  respect  to  the  value  of  the  prop- 
erty at  the  time  of  the  extension,  and  therefore  it  should  have  been 
assumed  that  it  did  not  depreciate  in  value  thereafter,  to  the  preju- 
dice of  the  respondents.  It  may  be  that  the  inference  is  warranted 
that  Parkes  would  not  have  given  the  purchase-money  mortgage,  o^ 
subsequently  have  assumed  this  mortgage,  unless  he  deemed  the  prem- 
ises worth,  at  least,  the  amount  thereof ;  hut  we  fail  to  see  any  logi- 
cal theory  on  which  his  act  or  his  unsworn  opinion  becomes  compe- 
tent evidence  against  the  mortgagee  with  respect  to  the  value  of  the 
land.    That  finding,  therefore,  must  be  reversed. 

[6]  The  respondent  Aranka  Hizsnay  signed  the  bond  in  the  pres- 
ence of  a  subscribing  witness ;  but  she  did  not  acknowledge  it,  and  the 
execution  thereof  by  her  was  proved  by  him.  It  is  contended  that  in 
no  event  should  she  be  held  for  any  deficiency,  for  her  name  is  not 
recited  in  the  bond  as  a  party  thereto,  and  it  is  recited  in  the  mort- 
gage that  the  bond  was  to  be  given  by  her  husband.  She  is,  T  think, 
presumptively  liable  on  the  bond.  See  Esselstyn  v.  McDonald,  98  App. 
Div.  197,  90  N.  Y.  Supp.  518:  Electric,  etc.,  Co.;  v.  Herman.  67  Misc. 
Rep.  394,  123  N.  Y.  Supp.  231..  But  the  mortgage  itself  contains  an 
agreement  obligating  both  respondents  to  pay  the  indebtedness. 

It  follows  that  the  findings  and  legal  conclusions  inconsistent  with 
these  views  should  be  reversed,  and  appropriate  fihdings  and  con- 
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elusions  in  accordance  therewitb  made^  and  the  jiiidgmeht,'  in  ^  far  as 
it  is  appealed  from,  should  be  reversed,  with  costs  to  appellant,  and. 
provisions   substituted   theref^  authorizing  a   d^ciency  judgment 
against  respondents.    Settle  order  on  notice.    All  concur. 


BQAD  MAOHINBBX  CO.,  Inc.,  t.  HABI^BIKGEB  et  aL 

(aty  Conn  of  Albany.    March  25,  191^0 

Sauu  ^=»58— Pbiwted  Nones  ow  Order  fob  Goods — Intkrest. 

A  printed  notice  as  to  Interest  charges,  set  forth  Immediately  above 
the  date,  at  the  top  of  an  order  for  machinery,  held  to  be  no  part  of  the 
contract,  in  absence  of  proof  that  such  clause  was  called  to  the  attention 
of  the  buyer;  no  provision  for  Interest  being  otherwise  inserted  in  the 
contract. 

Action  by  the  Read  Machinery  Company,  Incorporated,  against 
Augustus  B.  Harlfinger  and  another,  doing  business  as  the  Harlfinger 
Baking  Company.    Judgment  entered  for  the  defendants. 

John  H.  Webster,  of  Albany  (A.  Page  Smith,  of  Albany,  of  coun- 
sel), for  plaintiff. 

DuBois  &•  MdDermott,  of  Albany  (Thomas  P.  McDermott,  of  Al- 
bany; of  counsel),  for  defendants. 

HIRSCHKEIvD,  J.  This  action  is  brought  to  recover  the  sum  of 
$149.05  alleged  to  be  due  to  the  plaintiff  as  interest  upon  the  purchase 
price  of  certain  bakers'  machinery,  pursuant  to  the  terms  of  two  orders 
which  are  annexed  to  the  complaint;  one  bearing  date  October  22, 
1915,  and  the  other  dated  February  1,  1916,  the  latter  containing  a* 
provision  that  the  sale  is  to  be  considered  as  added  to  the  order  of 
October  22,  1915.  The  total  price  of  the  machinery  was  $1,875,  and 
the  terms  of  the  sale  provided  for.  the  giving  of  certain  notes,  one  for 
$500,  payable  in  10  months,  and  the  balance  of  the  purchase  price  in 
notes  of  $100,  payable  monthly  thereafter.  The  statement  of  account 
attached  to  the  complaint  shows  that  $500  was  paid  on  the  date  agreed, 
and  that  the  remainder  was  paid  in  $100  installments  as  provided  in  the 
agreement. 

The  answer  alleges,  and  it  was  established  at  the  trial,  that  no  notes 
were  given  by  the  defendants,  but  that  the  sums  to  be  secured  by  the 
notes  were  paid  at  the  times  the  notes  to  be  given  would  have  become 
due.  The  issues  submitted  for  determination  involve,  first,  the  ques- 
tion as  to  the  plaintiff's  right  to  recover  interest  under  the  contracts, 
and,  second,  whether  it  is  privileged  to  prosecute  the  action  in  the 
courts  of  this  state,  for  the  reason  that  it  had  failed  to  obtain  the  stat- 
utory license  permitting  it  to  carry  on  business  in  the  state  of  New 
York;,  the  defendants  asserting  that  plaintiff,  in  making  and  per- 
forming this  contract,  brought  itself  within  the  provisions  of  the  stat;-; 
ute. 

Whether  or  not  the  plaintiff  can  recover  interest  depends  entirely 
upon  the  effect  to  be  given  to  a  certain  printed  notice,  which  is  set  forth 
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at  the  top  of  the  order,  hnmediately  above  the  date,  which  reads  as 
follows : 

'•Notice. — ^If  cash  settlement  made  within  15  days  after  arrlTSl  of  machinery, 
2%  discount  to  be  allowed,  or  1%  if  paid  within  30  days  after  arrival.  Legal 
interest  to  be  charged  on  payments  extended  over  80  days." 

Under  the  notice  are  the  words,  in  pencil,  "Albany,  N.  Y.,**  and  the 
date,  and  below  this,  opposite  the  printed  words  "Machinery  Ordered," 
is  a  description  of  the  articles  to  be  furnished,  the  cost  price  thereof, 
and  the  method  of  payment,  stated  as  follows : 

"Payable  in  notes  of  five  hundred  dollars  (10)  ten  months  from  arrival  of 
machinery,  and  balance  in  notes  of  $100.00,  payable  monthly  thereafter.** 

It  will  be  observed  that  no  reference  is  made  to  interest  on  the  notes 
in  this  part  of  the  contract.  Certain  printed  clauses  then  follow,  which 
are  not  material  to  the  issue,  and  the  order  is  subscribed  by  the  de- 
fendants and  the  agent  for  the  plaintiff. 

An  inspection  of  the  order  discloses  a  complete,  unambiguous  con- 
tract, between  the  words  "Albany,  N.  Y.,"  and  the  signatures  of  the 
parties. 

On  the  trial  I  was  inclined  to  believe  that  the  printed  notice  in  ques- 
tion should  be  considered  a  part  of  the  contract,  but  I  have  reached  a 
different  conclusion,  after  reading  the  cases  submitted  by  the  defend- 
ants' counsel,  which  are  as  follows :  Sturtevant  Co.  v.  Fire  Proof  Film 
Co.,  216  N.  Y.  199,  203,  204,  110  N.  E.  440,  L.  R-  A.  1916D,  1069; 
Patch  v.  Smith,  105  App.  Div.  208,  209,  94  N.  Y.  Supp.  692;  Sturm 
v.  Boker,  ISO  U.  S.  312,  327,  14  Sup.  Ct.  99,  37  L.  Ed.  1093;  Cohen 
v.  Walworth,  95  Misc.  Rep.  479,  158  N.  Y.  Supp.  1081 ;  Denivelle 
Co.  v.  Leonard  Keil,  140  N.  Y.  Supp.  150;  Summers  v.  Hibbard  & 
Co.,  153  111.  102,  108-110,  38  N.  E.  899,  46  Am.  St.  Rep.  872;  Au- 
gusta Factory  v.  Mente  &  Co.,  132  Ga.  503,  508,  509, 64  S.  E.  553 ;  Menz 
Lumber  Co.  v.  McNeeley  Co.,  58  Wash.  223,  229,  108  Pac.  621,  28 
L.  R.  A.  (N.  S.)  1007. 

These  decisions  hold  that  printed  notices  on  the  top  and  bottom  of 
letters  or  orders,  which  twid  to  vary,  modify,  or  enlarge  the  written 
terms  of  the  main  contract,  are  ineffective,  unless  it  is  established  on 
the  trial  that  it  was  the  intention  of  the  parties  to  include  such  clause 
within  the  terms  of  the  contract.  No  proof  was  offered  in  the  instant 
case  to  show  that  the  attention  of  the  defendants  had  been  called  to 
the  interest  clause,  or  that  any  reference  was  made  thereto.  Conse- 
quently, under  the  law  of  this  and  other  states,  the  clause  must  be 
eliminated. 

For  the  reasons  aforesaid  it  is  not  necessary  for  the  court  to  de- 
termine whether  the  plaintiff  was  carrying  on  business  in  the  state  of 
New  York  without  having  obtained  the  statutory  license  permitting 
them  to  do  so.  Judgment  may  be  entered  dismissing  the  complaint, 
with  costs  to  be  taxed ;  extra  allowance  of  $10. 
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A:ND£BS0N  ▼.  STATB. 

(Court  of  Claims  of  New  York.    May,  19ia) 

1.  HlQHWATS  ^=»113(4) — CONBinVCnOK   OF   HIGHWAY  CONTBACT— ACTIOK   FOB 

Breach. 

Provision  In  contract  for  construction  of  macadam  highway,  executed 
under  Highway  Law,  that  all  contingencies  arising  during  work  should 
be  provided  for  to  satisfaction  of  state  commission  of  highways  and  as 
might  be  agreed  upon  in  original  or  supplemental  contract  executed  by 
commission,  and  that  each  of  two  courses  should  be  built  of  crushed  stoue, 
known  as  **run  of  the  crusher,**  could  not  defeat  contractor's  recovery  for 
damages  by  following  engineer's  direction  to  use  other  material  at  a 
greater  expense. 

2,  Highways  ^s>113(4) — ^Highway  0ouMi8Bioir--ExTRA»--BxcovBBY. 

Where  a  contractor  for  construction  of  a  macadam  highway  performed 
services  and  furnished  material  not  provided  for  by  contract,  plans,  or 
specifications,  without  protest  or  agreement  between  self  and  state,  he 
could  not  recover  therefore  on  theory  of  breach  of  original  contract,  as, 
by  compliance  with  any  orders  or  directlons»  he  waived  his  rights  in  that 
connection. 

Claim  by  James  Anderson  against  the  State  of  New  York  for  dam- 
ages  under  a  contract  for  the  improvement  of  the  highway  known  as 
the  "Boonville  Town  Line-McKeever  State  Highway,  Division  No.  3, 
Highway  No.  5248,"  in  the  counties  of  Oneida  and  Herkimer.  Claim 
allowed  in  part,  and  denied  in  part. 

Parsons  &  McClung,  of  Albany,  for  claimant 
H.  P.  Nevins,  Deputy  Atty.  Gen.,  for  the  State, 

CUNNINGHAM,  J.  On  June  13,  1912,  flie  claimant  and  the  state 
of  New  York  entered  into  a  contract  for  the  improvement  of  the  high- 
way, known  as  the  "Boonville  Town  Line-McKeever  State  Highway, 
Division  No.  3,  Highway  No.  5248,"  in  the  counties  of  Oneida  and 
Herkimer,  according  to  the  plans  and  specifications  made  a  part  of  the 
contract. 

The  highway  to  be  improved  was  about  18  miles  in  length,  and  the 
lump  sum  price  was  $254,193.73.  There  were  agreed  unit  prices,  also, 
for  the  various  items  of  work  and  material  involved,  as  is  usual  in 
such  cases. 

The  contract  was  made  under  the  provisions  of  chapter  30  of  the 
Laws  of  1909,  and  chapter  646  of  the  Laws  of  1911,  and  the  acts 
amendatory  thereof  and  supplemental  thereto.  Consol.  Laws,  c.  25. 
The  claimant  completed  the  contract  and  performed  all  the  work  to 
the  satisfaction  of  the  state,  and  was  paid  the  sum  of  $248,414.60. 

The  contract,  plans,  and  specifications  provided  for  the  construction 
of  a  two-course  macadam  highway,  each  course  to  be  built  of  crush- 
ed stone,  known  as  "run  of  the  crusher." 

The  claimant  began  work  in  July,  1912,  and  continued  until  about 
September  1,  1912,  when  he  began  the  laying  of  stone  pursuant  to  the 
contract.  Thereupon  he  was  halted  by  the  state  engineers  in  charge 
of  the  work,  and  was  ordered  and  directed  not  to  use  "run  of  the 
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crusher''  stone  merely,  but  to  grade  It  in  separate  bins,  or  pockets, 
according  to  size,  and  to  place  in  the  bottom  course  3-inch  stone,  to 
be  filled  with  dustless  screenings  and  rolled.  The  provision  of  the 
specifications  for  said  course  reads: 

*'A  layer  of  broken  stone  consisting  of  the  ran  of  the  crasher  from  dust 
approximately  3-inch  stone." 

He  also  was  ordered  to  construct  the  top  course  of  2-inch  stone  and 
1-incH  stone,  only.    The  specification  for  said  course  reads: 
'The  run  of  the  crasher  from  screenings  to  and  including  2-inch  stone." 

He  further  was  ordered  to  place  upon  the  top  of  the  two  courses  so 
constructed  a  coat  of  bituminous  asphalt,  upon  which  should  be  placed 
1-inch  stone,  and  upon  top  of  the  1-inch  stone  should  be  placed  a  sec- 
ond coat  of  asphalt,  upon  which  should  be  spread  a  wearing  course  of 
dustless  screenings.  All  these  directions  oi  the  engineer  were  given 
pursuant  to  instructions  received  by  the  latter  from  the  then  state  com- 
mission of  highways. 

The  claimant  called  the  attention  of  the  engineer  to  the  provisions 
of  the  specifications,  and  protested  against  these  directions  and 
against  complying  with  them.     The  engineer  replied,  in  substance: 

"This  is  the  way  we  have  got  to  have  it ;  this  is  the  way  it  must  be  done*' 

— and  refused  to  permit  the  work  to  be  done,  except  pursuant  to  these 
directions,  whereupon  the  claimant  complied,  and  completed  the  work 
as  directed. 

This  resulted  in  a  very  great  increase  in  expense  to  the  claimant. 
It  compelled  him  to  furnish  40,906  cubic  yards  additional  of  stone,  of 
the  value  of  $1.70  per  cubic  yard,  which  was  the  unit  price  fixed  by 
the  contract  for  crushed  stone. 

During  the  course  of  the  work,  the  claimant  performed  various 
other  services,  and  furnished  certain  other  materials,  incident  to  the 
construction  of  the  road,  not  provided  for,  or  contemplated,  by  the 
contract,  plans,  or  specifications.  It  does  not  appear  that  they  were 
performed  or  furnished  under  any  contention  by  the  state  that  the 
contract,  plans,  or  specifications  required  them,  or  that  the  claimant 
was  compelled  by  any  representative  of  the  state  to  perform  or  furnish 
them,  over  his  opposition  or  protest.  Rather,  the  inference  from  the 
testimony  is  that  these  items  in  the  nature  of  extra  or  additional  work 
were  performed  by  the  contractor  willingly,  and  by  arrangement,  or 
agreement  with  the  state.  Certainly  it  appears  from  the  evidence  that 
these  items  were  clearly  and  probably  outside  of  any  provisions  of  the 
contract,  plans,  or  specifications.  They  consisted  of  earth  and  rock 
excavation,  iron  and  steel,  sub-base  construction,  relaving  drain  pipe, 
and  pipe  railing,  and  they  aggregate  in  amount  $8,720.72. 

[1]  None  of  the  items  for  which  this  claim  is  made  is  comprised 
within  the  terms  of  the  original,  or  of  a  supplemental,  contract  execut- 
ed by  the  commission.  The  state  contests  the  claim  on  this  ground,  and 
in  substantiation  of  its  defense  calls  our  attention  to  chapter  30,  §  130, 
Laws  of  1909,  which  provides : 
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"State  and  <!otinty  blglhways  shall  he  oonstnicfed  or  Improved  by  eontificc. 
Upon  the  completion  and  final  adoption  or  approval,  as  provided  by  law,  of 
the  plans,  specifications  and  estimate  for  the  construction  or  Improvement  of 
a  state  or  county  highway,  contracts  therefor  shall  be  ezecated  as  provided 
herein.     •    ♦    ♦ 

^.  Contingencies. — ^All  contingencfea  arising  during  the  prosecution  of  the 
work  shall  be  provided  for  to  the  satisfaction  of  the  commission  and  as  may  be 
agreed  upon  in  the  original  or  by  a  supplemental  contract  executed  by  the 
commission." 

This  provision  will  not  defeat  recovery  by  the  claimant  for  the  loss 
bflicted  upon  him  by  the  directions  of  the  engineer,  in  relation  to  the 
crushed  stone,  and  the  claimant's  compliance  with  them.  The  state 
misapprehends  the  nature  of  the  claim  in  this  respect,  and  the  thfcory 
upon  which  it  is  predicated.  The  claimant  does  not  sue  for  compensa- 
tion for  extra  or  additional  work  or  materials.  If  he  did,  we  agree 
that  the  statute  would  bar  recovery,  in  the  absence  of  a  provision  in 
the  original,  or  in  a  supplemental,  contract,  executed  by  the  com- 
mission, pursuant  to  which  the  same  was  done,  or  furnished.  This  item 
of  the  claim  is  for  damages  for  breach  of  the  original  contract,  due  to 
the  action  of  the  state's  representatives  in  compelling  the  claimant  to 
grade  and  apply  the  stone  in  a  manner  not  within  the  obligation  of 
the  contract.    This  action  by  the  state  was  conceded  on  the  trial. 

In  the  case  of  Gearty  v.  Mayor,  171  N.  Y.  61,  63  N.  E.  804,  a  con- 
tractor was  ordered  by  the  city's  engineer  to  take  up  and  relay  pave- 
ment, alleged  to  have  been  improperly  constructed  under  the  specifica- 
tions. The  contrjictor  objected  vigorously,  but  complied  with  the 
order,  at  substantial  expense  to  himself.  The  complaint  alleged  these 
facts,  among  other  things,  and  further,  that  the  action  of  the  en- 
gineer was  unlawful  and  in  breach  of  the  contract.  The  complaint 
was  dismissed  at  the  close  of  the  claimant's  case*  The  Court  of  Ap- 
peals reversed  the  judgment  and  ordered  a  new  trial,  saying  in  its 
opinion : 

"It  is  very  clear  that  the  plaintiff  could  have  stopped  work  as  oidered  by  the 
engineefr  of  construction  imd  stood  upon  his  c<Hitention  that  the  work  had  been 
properly  done^  brought  his  action  to  recover  for  labor  and  materials  performed 
and  furnished  under  the  contract  and  claimed  his  pcospective  prohts.  Smith  v. 
Wetmore,  167  N.  Y.  234  [60  N.  E.  419J ;  Roehm  v.  Horst,  178  U.  S.  1  [20  SUp.  Ct. 
780.  44  L.  Ed.  953]. 

"The  important  question  Is  whether  a  second  remedy  is  open  to  the  contract 
tor,  such  as  is  invoked  In  this  case.  Tlie  plaintiff  did  not  choose  to  put  himself 
in  the  attitude  of  refusing  to  obey  the  directions  of  the  commissioners,  thereby 
assuming  the  position  of  a  defaulter  under  a  contract  with  the  city,  but  pre- 
ferred to  perform  it  as  best  he  could,  accepting  under  the  final  certificate  such 
amount  as  the  dty  admitted  to  be  due  him,  subject  to  reservation  of  his  rights 
under  oral  protests  and  the  written  release  under  seal,  to  which  reference  has 
already  been  made.    •    •    ♦ 

"It  is  insisted  on  behalf  of  the  dty  that  the  plaintiff,  by  obeying  the  orders 
of  the  engineer  of  construction,  requiring  him  to  take  up  and  relay  the  alleged 
improper  work,  without  making  any  claim  for  extra  compensation  at  the  time 
the  changes  were  ordered  or  made  or  without  making  a  new  contract,  has 
waived  any  claim,  if  he  was  entitled  to  any,  to  extra  compensation. 

"Tliis  proposition  assumes,  erroneously,  that  the  plaintiff  Is  seeking  to  re- 
cover extra  compensation  under  the  contract.  This  action  is  to  recover  dam- 
ages for  breach  of  the  contract.  It  is  true  that  the  plaintiff  made  no  claim  for 
extra  compensation  as  he  contemplated  the  best  performance  of  the  contract 
within  his  power  and  then  an  action  for  damages.    The  facts  already  stated 
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do  not  sastaln  the  cantentton  that  the  plaintUC  has  waived  the  ciahn  that  he 
now  makes. 

'*'As  we  have  seen,  by  oral  protests  and  by  the  written  release,  the  plaintiff 
carefully  reserved  his  rights." 

In  the  Gearty  Case,  the  question  involved  was  one  of  waiver,  but 
the  reasoning  and  the  conclusion  are  applicable  equally  here.  The 
court  held  that  the  action  was  for  breach  of  contract,  and  that  there 
was  no  waiver,  but  that  the  plaintiff  was  entitled  to  elect  his  remedy, 
and  had  done  so. 

It  is  clear  from  the  phraseology  of  the  claim,  and  the  attitude  and 
evidence  of  the  claimant  at  the  trial,  that  this  claim,  likewise,  is  for 
breach  of  the  original  contract,  and  is  identical  in  nature  with  that  in 
Gearty  v.  City  of  New  York.  If  it  is  for  breach  of  the  original 
contract,  then,  or  course,  no  supplemental  contract  is  necessary,  because 
the  original  contract,  executed  by  the  commission,  is  the  basis  of  the 
claim. 

The  Gearty  Case  is  the  leading  case  in  our  state  on  this  subject.  It 
grew  out  of  the  determination  of  the  courts  to  obviate  the  palpable 
injustice  of  requiring  a  contractor  to  decide,  at  his  peril,  every  close 
and  debatable  contention  over  the  construction  of  his  contract,  or  the 
plans  and  specifications  accompanpng  it.  Were  it  not  for  this  atti- 
tude of  the  courts,  the  contractor,  in  every  instance,  would  be  obliged  to 
submit  to  the  construction  of  the  contract  insisted  upon  by  the  cngi- 
neer,  to  his  loss,  and,  by  compliance,  waive  all  his  rights  in  that  con- 
nection, or,  otherwise,  refuse  compliance,  and  fac^  liability  as  a  de- 
faulter under  the  contract,  if  his  own  construction  of  its  requirements 
finally  proved  erroneous.  The  principle  enunciated  in  the  Gearty 
Case  has  been  modified  and  more  clearly  stated  and  applied  in  sub- 
sequent decisions,  particularly  in  the  case  of  Borough  Const.  Co.  v. 
City  of  New  York,  200  N.  Y.  149,  93  N.  E.  480,  140  Am.  St.  Rep. 
633,  in  which  the  court  delineated  the  rule,  as  we  may  regard  it  to  be 
established,  as  follows : 

"These  considerations  seem  to  suggest  the  general  rule  that  where  the  mu- 
nicipal representative,  without  collusion  and  against  the  contractor's  opposl- 
tion,  requires  the  latter  to  do  something  as  covered  by  his  contract,  and  the 
question  whether  the  thing  required  Is  embraced  within  the  contract  Is  fairly 
debatable  and  its  determination  surrounded  by  doubt,  the  contractor  may 
comply  with  the  demand  under  protest  and  subsequently  recover  damages 
even  if  it  turns  out  that  he  was  right  and  that  the  thing  was  not  covered  by 
his  contract,  and,  on  the  other  hand,  if  the  thing  required  is  clearly  beyond  the 
Umits  of  the  contract,  the  contractor  may  not  even  under  protest  do  it  and 
subsequently  recover  damages.  While  this  rule  is  only  a  general  one  and 
may  not  be  determinative  of  every  conceivable  case,  it  seems  to  furnish  a  test 
by  which  to  decide  phases  of  the  question  which  will  ordinarily  present  them- 
selves, and  it  may  both  be  lUustrated  by  and  applied  to  the  facts  established  in 
this  case." 

The  principle  which  we  have  in  mind  has  been  applied  in  many  other 
cases,  to  a  few  of  which  reference  may  be  made.  Ehvyer  v.  City  of 
New  York,  77  App.  Div.  224,  230,  79  N.  Y.  Supp.  17 ;  Beckwith  v. 
City  of  New  York,  148  App.  Div.  658,  133  N.  Y.  Supp.  202;  Ryan  v. 
City  of  New  York,  1^59  App.  Div.  105,  143  N.  Y.  Supp.  974. 

We  conclude  that*  the  items  of  the  claim,  in  reference  to  the  stone. 
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in  the  sum  of  $69,540.20,  fall  within  the  limitations  of  the  principle, 
as  defined  in  the  case  of  Borough  Const.  Co.  v.  City  of  New  York, 
supra.  The  orders  and  directions  as  to  the  stone  were  not  a  proper 
application  of  the  specifications,  and  were  not  imposed  on  the  claim- 
ant properly,  by  the  provisions  of  his  contract.  How  "run  of  the 
crusher"  stone  should  be  applied,  under  these  specifications,  and  under 
the  evidence  in  this  case,  was  fairly  debatable,  and  surrounded  by 
doubt,  although  we  find  the  claimant's  construction  of  the  contract  to 
have  been  correct  He  protested  vigorously  against  the  directions 
of  the  state,  and  complied  reluctantly.  The  state,  by  the  orders  of  its 
engineer,  at  the  behest  of  the  highway  commission,  broke  the  original 
contract  with  the  claimant,  and  this  action  is  for  damages  for  that 
breach.  He  did  not  waive  his  rights  in  the  premises,  by  compliance 
with  the  demands  made  upon  him,  and  is  entitled  to  recover  in  this 
court  his  damages,  which,  under  the  authorities  to  which  we  have  re- 
ferred, are  measured  by  the  value  of  the  additional  work  and  material. 
It  was  fixed  by  the  contract  at  $1.70  per  cubic  yard  of  stone.  He  is 
entitled  to  recover  therefor  tiie  sum  of  $69,540.20,  without  interest, 
the  amount  of  this  item,  in  quantity  and  value,  being  unliquidated  and 
undetermined,  until  the  trial. 

[2]  The  foregoing  discussion  demonstrates  that  the  various  other 
items  of  this  claim,  aggregating  the  sum  of  $8,720.72,  do  not  constitute 
any  basis  for  recovery.  If  we  consider  them  as  extra  work  or  mate- 
rials for  which  recovery  is  sought  as  such  then  it  is  barred  by  the  pro- 
vision of  the  Highway  Law  (Consol.  Laws,  c.  25)  to  which  we  have 
referred,  beoguse  none  of  these  items  was  provided  for,  or  agreed  up- 
on, in  the  ori^nal,  or  in  any  supplemental,  contract  executed  by  the 
commission.  If  the  claimant's  theory  as  to  these  it&ms  is  the  same 
as  to  the  stone  item,  for  which  we  have  decreed  recovery,  and  we  be- 
lieve it  to  be,  then  he  has  waived  his  rights,  in  this  connection,  by  com- 
pliance with  the  orders  and  directions,  if  any  were  given  to  him  in  that 
respect.  In  other  words,  these  items  do  not  come  within  the  principle 
defined  in  the  Borough  Constniction  Company  Case,  supra.  It  doe« 
not  appear  that  they  were  performed,  or  furnished,  over  the  claim- 
ant's opposition,  and  after  his  protest.  On  the  contrary,  it  does  not 
appear  that  they  were  not  performed  or  furnished,  willingly,  or  by 
agfreement  between  the  claimant  and  the  state.  Certainly,  it  is  not  evi- 
dent that  they  were  performed  or  furnished  under  any  debatable 
or  doubtful  provisions  of  the  contract,  concerning  which  the  parties 
diflFered.    For  these  items,  it  is  obvious  there  can  be  no  recovery. 

The  foregoing  discussion  relates  to  the  legal  principles  involved  in 
this  claim.  In  morals  and  common  honesty,  there  can  be  no  doubt 
whatever  of  the  absolute  right  of  the  claimant  to  recovery  for  every 
item  of  his  claim.  The  state  was  in  the  position,  at  the  trial,  of  ad- 
mitting this  and  of  a}x)logizing  for  the  "wrong"  which  it  was  seeking 
to  impose  on  the  claimant.  It  was  frankly  admitted  that  the  claimant 
had  performed  or  furnished  all  of  the  items,  for  which  he  claims,  pur- 
suant to  the  demands  of  the  state,  and  that  his  claim  was  reason- 
able and  honest  in  quantity  and  amount.  It  seems,  however,  that  be- 
tween the  time  when  the  demands  were  made  upon  and  complied  with 
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by  the  claimant,  and  the  time  for  payment  there  was  a  change  in  the 
personnel  of  the  highway  commission,  and  the  new  commissioner  refus- 
ed to  assume  responsibility  for  what  had  preceded  his  regime,  to  the  ex- 
tent of  executing  a  supplemental  agreement,  for  any  of  the  items  of  this 
claim,  or  to  take  any  of  the  necessary  steps  to  compensate  the  claimant 
for  the  work  and  materials,  of  which  the  state  unquestionably  has  had 
the  benefit.  The  claimant  was  told  that  he  would  "have  to  go  to  the 
Court  of  Claims."  Scant  comfort  in  that  admonition,  if  the  conten- 
tion advanced  by  the  state  on  the  arrival  of  the  claimant  in  this  forum 
were  to  prevail.  Here  he  was  met  at  the  threshold  by  the  state's  rep- 
resentative, vigorously  contesting  his  claim,  on  the  statutory  ground 
to  which  we  have  referred.  Fortunately,  the  law  permits  recovery  by 
the  claimant  for  the  major  portion  of  this  just  claim,  and  somewhere 
in  the  mechanism  of  the  state  there  ought  to  be  power  and  function 
to  compensate  him  for  the  other  items,  for  which  we  find  it  imoossible, 
because  of  this  statutory  provision,  of  which  the  state  unblushingly 
takes  advantage. 

Judgment  accordingly. 

ACKER^ON,  P.  J.,  concurs. 


(104  Misc.  Rep.  201) 

JOHNSON  v.  STATE- 

(Court  of  Claims  of  New  York.      July,  191S.) 

1.  PuBLio  Lands  ^=s>163 — Saijs  of  State  Laniw— AuononEEB'a  Stateuxri^- 

Taxes  and  Assessments — Evidence. 

On  a  claim  jfor  reimbursement  of  the  amount  paid  for  taxes  and  assessh 
ments  upon  state  lands  purchased  at  public  auction,  held  that  claimant 
failed  to  establish  by  a  preponderance  of  the  evidence  that  auctioneer 
stated  that  lands  were  to  be  sold  free  and  dear  from  any  iDcuinbrances. 

2.  Evidence  <S=>440(8) — ^Pabol — Stateiients  or  Auotioneier— Mebgeb  in  Con- 

TRACT  OF  Sale. 

Even  if  auctioneer,  selling  state  lands  at  a  public  sale,  was  authorized  to 
and  did  state  to  a  purchaser  that  lands  were  to  be  sold  free  and  clear, 
when  In  fact  certain  taxes  and  assessments  were  then  liens  upon  the 
lands,  such  statements  were  merged  in  the  written  contract  of  sale,  In 
which  such  liens  were  still  left  on  the  lands. 

S.  Evidence  ^=>307(2) — Pabol  Evidence— Wbitten  Contbaot. 

Where  parties  have  entered  into  a  contract  or  agreement,  which  has 
been  reduced  to  writing,  it  is  the  general  rule  that,  in  the  absence  of  fraud 
or  mistake,  and  if  the  writing  is  complete  on  its  face  and  unambiguous; 
parol  evidence  is  inadmissible  to  contradict,  vary,  alter,  add  to,  or  de- 
tract from  the  terms  of  the  writing. 

4,  Evidence  ®=»450(1) — ^ParOl  Evidence — ^Ambiouttt. 

An  ambiguity,  in  order  to  authorize  parol  evidence,  must  relate  to  a 
subject  treated  of  in  the  paper,  and  must  arise  out  of  words  used  in 
treating  that  subject. 

5b  Public  Lands  «=»163 — Sale  of  Land  bt  Staits — ^Iuplied  Covenant. 

Where  the  state  sells  "all  the  title  of  the  state  of  New  York"  in  certain 
unappropriated  state  lands,  there  is  no  Implied  condition  and  covenant 
to  convey  all  the  title  of  the  state  free  and  clear  from  all  liens  and  incum- 
brahces.  subject  only  to  defects  in  the  title. 

^=»For  other  cases  see  same  t6pU  St  KBY-KVMBBR  in  all  Key-Nombered  Digests  *  IkideseB 


Digitized  by 


Google 


Ct.  Claims)  JomnBon  v.  statb  .  r  235 

e.  DixDcr  «s»l21— *'Au  tbb  Tmfls"^"Ai4>  «His  Ric»st«  Tmjfe,  and  UlTBiwe]!.'' 

A  conveyance  of  "all  the  title'*  of  the  vendor  conveys  only  the,  title  of 

the  vendor ;  hut  a  conveyance  of  Vail  the  right,  title,  and  interest"  of  the 

vendor  conveys  all  his  title,  and  also  aU  his  right  and  interest  in  the  land, 

whatever  they  may  he. 

Claim  by  George  F.  Johnson  againgt  the  State  of  New  York  for  re- 
imbursement of  the  amount  paid  for  taxes  and  assessments  upon  state 
lands  purchased  at  a  pnUic  sale.    Claim  dismissed* 

Judginent  affirmed  •—  App.  Div. ,  175  N.  Y.  Snpp.  784. 

Ferriss  &  Storck,  of  New  York  City,  for  claimant 

George  I^.  Meade,  Deputy  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  On  June  25,  1905,  and  for  some  time  prior  to 
that  date,  the  state  of  New  York  was  seized  of  certain  unappropriated 
state  lands  in  the  borough  of  the  Bronx,  city  and  county  of  New 
York.  On  that  date,  the  commissioners  of  the  land  oiBce  adopted  a 
resolution  providing: 

"The  state  engineer  and  surveyor  is  hereby  authorized  to  sell  the  above- 
described  land  at  not  less  than  the  foregoing  price.    •    •    • 

"Further  resolved,  that  the  state  engineer  and  surveyor  be  and  hereby  is 
directed  to  sell  said  lands  at  a  sale  to  be  held  in  the  dty  of  New  York:  upon 
some  day  in  September,  1905,  in  parcels  containing  one  or  more  lots ;  and  he 
is  authorized  to  receive  a  cash  deposit  of  10  per  cent,  at  the  time  of  the  sale  of 
each  parcel  or  lot,  and  to  give  a  receipt  therefor;  the  remainder  of 
the  purchase  price  to  be  paid  within  eo  days ;  the  purchaser  to  receive  a  quit- 
claim patent  upon  the  produetLon  of  the  treasurer's  receipt  in  fun  of  payment 
and  the  certificate  of  sale  of  the  state  engineer  and  surveyor  of  said  lands."     ^ 

[1]  Pursuant  to  this  resolution,  the  state  engineer  and  surveyor, 
by  James  L.  Wells,  Esq.,  an  auctioneer,  now  state  treasurer,  con- 
ducted the  sale  at  public  auction  at  the  New  York  Real  Estate  Sales- 
room, in  the  city  of  New  York.  Mr.  Wells  publicly  read  the  notice 
of  sale,  and  the  terms  of  the  sale.  The  claimant  was  the  highest  bid- 
der at  the  sale.  His  hid  was  $4,675,  and  he  paid  down  $467.50.  The 
claimant  and  the  state  engineer  and  surveyor  executed  the  contract 
attached  to  the  terms  of  the  sale.  By  the  provisions  of  the  contract, 
the  terms  of  sale  were  made  part  of  it.  The  notice  of  sale  subscribed 
by  the  state  engineer  and  surveyor  stated  that,  pursuant  to  the  afore- 
said resolutions,  and  by  virtue  of  the.  power  vested  in  him  by  law,  he 
would  "offer  for  sale  *  *  *  all .  the  title  of  the  state  of_  New 
York  iji  the  premises  described,"  etc.  The  terms  of  sale  provided 
that  '*the  premises  described  in  the  annexed  advertisement  of  sale" 
would  be  sold  under  the  direction  of  the  state  engineer  and  surveyor, 
upon  the  terms  therein  stated,  and  among  the  terms  it  was  provided : 

**The  purchaser  thereof  wUl  receive  a  quitclaim  patent  conveying  all  the 
title  of  the  state  of  New  Yorls:  in  the  premises  purchased  by  him." 

On  September  26,  1905,  at  the  time  of  the  sale,  the  premises  were 
subject  to  taxes  for  the  year  1900,  and  various  assessments  for  local 
improvements,  for  the  years  1901  to  1903.  Title  was  closed  by  the 
daimant  with  the  state  engineer  and  surveyor  on  November  27,  1905, 
at  which  time  these  taxes  and  assessments  were  still  Hens  on  the  prem- 

^ssPor  other  cams  see  tame  topic  A  KBT- NUMBER  In  aU  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


^8S6  175  NEW  YORK  8UPPLBMBNT  .  (Ct  Claims 

ises.  The  claimant  notified  the  state  engineer  and  surveyor  of  these 
liens  at  that  time,  and  demanded  that  that  officer  convey  the  premises 
to  him  free  and  clear  from  them,  which  the  latter  refused  to  do. 
Thereupon,  the  claimant  paid  the  balance  of  the  purchase  price,  in 
the  sum  of  $4,207.50,  under  protest,  and  received  from  the  state  a 
quitclaim  patent  to  the  parcel  of  land  which  we  have  mentioned.  Sub- 
sequently, and  on  February  27,  1909,  the  claimant  paid  the  said  taxes 
and  assessments,  which  then  aggregated,  with  interest,  the  sum  of 
$2,398.  This  claim  was  filed  to  recover  the  amount  so  paid  with  in- 
terest The  claimant  had  complete  knowledge  of  the  existence  of  these 
outstanding  unpaid  taxes  and  assessments  at  the  time  of  the  sale. 

This  claimant,  his  attorneys,  and  one  other  witness  testified  in  sub- 
stance that  at  the  sale  several  inquiries  were  made  of  Mr.  Wells  if 
the  premises  were  being  sold  free  and  clear,  and  that  he  replied,  "Yes, 
free  and  clear,  and  for  cash."  This  was  denied  emphatically  by  Mr. 
Wells,  who  testified  that  he  read  publicly  the  terms  of  sale,  and  stated 
that  the  property  was  being  sold  in  accordance  with  the  description, 
and  the  terms  of  the  sale  as  read,  and  nothing  outside  of  that.  Albert 
M.  Jeroe,  the  clerk  of  Mr.  Wells,  who  was  also  clerk  at  the  sale,  tes- 
tified, with  equal  positiveness,  to  the  same  effect.  Merritt  PeckJham, 
Jr.,  land  clerk  in  tiie  state  engineer's  office,  who  was  present,  did  not 
testify  positively  that  Mr.  Wells  did  not  make  the  statement  alleged 
by  the  claimant,  but  that  his  best  recollection  was  that  he  did  not. 
We  conclude  that  the  claimant  has  failed  to  establish  by  a  prepon- 
derance of  the  evidence  that  Mr.  Wells  stated  that  the  premises  were 
to  be  sold  free  and  clear  of  liens  or  incumbrances.  In  reaching  this 
conclusion,  it  is  unnecessary  to  find  that  any  witness  has  testified  with 
intentional  inaccuracy.  The  sale  took  place  in  1905.  The  lapse  of 
time  inevitably  must  have  affected  the  recollection  of  the  witnesses, 
particularly  as  their  interests  were  involved.  Furthermore,  at  the  time 
of  the  sale,  other  auctions,  with  all  the  confusion  and  distraction  in- 
cident to  them,  were  being  held  in  the  same  room,  and  within  a  few 
feet  of  the  rostrum  of  Mr.  Wells.  These  easily  may  have  led  to  a 
misunderstanding  of  alleged  statements  made  in  connection  with  this 
sale. 

Two  circumstances  are  most  important  in  this  connection.  In  the 
first  place,  Mr.  Wells,  at  the  time  of  the  trial,  had  been  for  27  years 
president  of  the  Auctioneers'  Association  of  the  City  of  New  York, 
and  an  auctioneer  of  wide  and  varied  experience  in  conducting  both 
judicial  and  voluntary  sales.  It  is  almost  inconceivable  that  he  could 
unwittingly  have  interposed  representations  or  conditions  of  his  own ; 
and,  if  he  did  not  do  it  through  ignorance  or  inadvertence,  what  mo- 
tive or  purpose  could  be  possibly  have?  Secondly,  the  claimant  was 
accompanied  by  his  attorney,  who  had  with  him  a  complete  statement 
of  the  unpaid  taxes  and  assessments.  This  attorney  signed  the  sale 
contract  His  specialty  is  real  estate  law,  in  which  he  had  had  many 
years'  experience.  If  the  alleged  representations  were  made  by  Mr. 
Wells,  why  were  they  not  incorporated,  at  the  instance  of  the  claim- 
ant, or  his  attorney,  m  the  sale  contract,  which  contains  no  reference 
to  them?    What  possible  reason  could  there  be  for  the  omission  on. 
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the  part  of  the  daimant  to  insist  on  the  inclusion  of  sdch'  covenants 
in  the  contract?  If  the  anctioneer  had  legal  authority  to  add  to  the 
conditions  of  the  sale,  as  alleged;  he  had  authority  to  include  ^those 
added  agreements  and  conditions  in  the  contract' of  ssde. 

It  is  eodremely  doobtfulthat  the  auctioneer  had  any  legal  authority 
to  make  oral  representations  oulside  of  the  notice  of  ssde  and  terms 
of  sale.  No  statutory  authority  is  conferred  upon  him.  The  statute 
provides  that  the  terms  of  sale  shall  be  fixed  by  the  commissioners  of 
the  bnd  office  and  by  the  state  engineer,  which  was  done  by  means  of 
the  notice  and  terms  read.  It  seems  to  us  tfiat  he  had  no  authority  to 
add  oral  conditions. 

[2-4]  But  quite  aside  from  the  foregoing  considerations,  and  as- 
suming that  tfic  alleged  statements  were  made  by  the  auctioneer,  and 
that  there  was  authority  in  him  io  make  them,  they  were  merged  in 
the  written  contract  of  sale,  and  parol  evidence  is  inadmissible  to  vary, 
alter  or  change  die  written  contract.  Our  courts  have  laid  down  this 
rule  : 

''Where  parties  have  entered  iBto  a  contract  or  ag;reement  which  has  been 
reduced  to  a  writing,  it  ia  a  general  rule  that  in  the  absence  of  fraud  or  mis- 
take if  the  writing  is  complete  on  its  face  and  unambiguous,  parol  evidence  is 
not  admissible  to  contradict,  vary,  alter,  add  to  or  detract  from  the  terms  of  the 
instrumenf  Ency.  Ev.  322;  Uihleln  v.  Matthews,  172  N.  T.  154,  04  N.  B.  792, 
and  cases  dted. 

The  claimant  Is  obliged  to  admit  this  well-established  limitation,  but 
argues  that  tho  sale  contract  is  ambiguous,  because  the  provision  in 
it,  and  in  the  notice  of  sale  and  terms  of  sale,  which  form  part  of  it, 
providing  for  the  sale  of  "all  the  title  of  the  state  of  New  York,"  is 
inconsistent  with,  and  in  derogation  of,  the  statute  regulating  the  sale, 
and  the  resolution  of  the  commissioners  of  the  land  office  to  which 
reference  has  be«n  made.  We  will  discuss  later  that  alleged  incon- 
sistency and  coiitradiction,  but  at  this  point  it  is  sufficient  to  point  out 
that,  assuming  it  to  exist,  it  does  not  constitute  an  ambiguity  permit- 
ting parol  evidence  in  explanation.  As  is  held  in  a  case  cited  by  the 
claimant: 

•*An  ambiguity,  in  order  to  authorize  parol  evidence,  must  relate  fo  a  sub- 
ject treated  of  in  the  paper  and  must  arise  out  of  words  used  in  treating  that 
subject"  Trustees  of  Southampton  v.  Jessup,  173  N.  T.  84,  89,  90,  65  N.  E.  949, 
951. 

There  is  nothing  ambiguous  about  the  phrase  "all  the  title  of  the 
state  of  New  York."  The  claimant,  in  his  brief,  himself  contends 
that  it  has  a  very  exact  and  definite  meaning.  Parol  evidence,  to  alter 
or  change  it,  is  of  no  avail. 

[6]  But  the  claimant  contends  further,  with  much  force  and  some 
l^ausibility,  that  there  was  an  implied  condition  and  covenant  in  the 
terms  and  agreement  of  sale,  that  the  premises  were  to  be  conveyed 
to  the  claimant  free  and  clear  of  incumbrances.  Two  cases  are  called 
to  our  attention  in  substantiation  of  this  contention.  All  italics  be- 
low are  ours. 

Burwell  v.  Jackson«  9  N.  Y.  535,  decided  in  1854,  has  been  said  to 
show  "such  perfection  of  learning  and  reasoning  as  to  make  it  a  land- 
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mark  iii  the  law."  In  that  casie,'  the  vendot-s  agreed  that  they  would 
"execute  or  cause  to  be  made  and  executed  unto  the  said  party  of  the 
second  part  *  *  *  a  good  and  sufficient  deed  of  conveyance  of 
a  certain  lot  of  land/'  etc.  The  title  of  die  vendors  was  extinguished 
before  the  time  for  conveyance,  hy  sale  under  mortgage,  ^ich  latter 
was  on  the  record  at  the  time  of  the  making  of  the  contract  The 
court  held : 

"That  a  pnrcbaser  is  nefver  bound  to  accept  a  defective  title,  unless  he  ex- 
pressly stipulates  to  take  such  title  knowing  its  defects/'  and  *'t^ere  la  In  ^very 
executory  contract  fOr  the  sale  of  lands,  whatever  may  be  the  language  In 
which  the  agreement  is  couched,  an  Implied  undertaking  to  make  a  good  title, 
unless  such  an  obligation  is  expressly  excluded  by  the  terms  of  the  agreement." 

It  was  held,  also,  that  this  implied  warranty  ceases  upon  the  con- 
summation of  the  contract  of  sale  by  tfie  execution  of  the  deed,  be- 
cause then  the  law  throws  upon  the  purchaser  the  responsibility  of 
caring  for  his  own  protection  by  suitable  express  covenants  in  the 
deed. 

In  Wallach  v.  Riverside  Bank,  206  N.  Y,  434,  100  N.  E.  50,  the 
defendant  agreed  to  convey  to  the  claimant  ''all  the  premises  known 
as  Nos.  165  and  167  East  108th  street  in  the  city  of  New  York,*'  and 
upon  payment,  etc.,  "to  deliver  to  the  plaintiff  a  quitclaim  deed  of 
said  premises/*  On  the  day  for  closing  title,  defendant  tendered  plain- 
tiff a  quitclaim  deed,  describing  the  premises,  and  demanded  a  per- 
formance from  the  plaintiff.  The  plaintiff  refused,  because  the  wife 
of  an  essential  grantor  m  the  defendant's  chain  of  title  did  not  join 
in  the  deed.  The  plaintiff  sued  to  recover  the  sum  paid  down  and 
certain  expenses  incurred  by  him.  The  court  sustained  a  recovery 
,by  the  plaintiff,  and  held : 

**Th^  covenant  teas  to  convey  a  certain  parcel  of  land,  not  to  convey  all  the 
right,  title,  and  interest  of  the  defendant  in  that  land.  A  contract  to  sell  land 
Implies  ownership  and  power  to  give  good  title  on  the  law  day.  The  plain- 
tiff did  not  agree  to  accept  a  defective  title.  He  agreed  to  buy  aU  the  premises 
described  by  clear  and  unmistakable  boundaries,  and  by. Implication  of  law  this 
means  in  an  executory  contract  a  good  title  to  the  whole  thereof,  free  and 
clear  from  Incumbrances.  ♦  ♦  ♦  When  a  vendor  agrees  to  sell  a  piece  of 
land  the  law  imputes  to  him  a  covenant  that  he  will  convey  a  marketable  title 
unless  the  vendee  stipulates  to  accept  something  less.  «  «  *  Even  if  the 
conveyance  is  to  be  made  without  warranties,  still  the  land  Itself  is  to  be  con- 
veyed, and  as  the  grantor  can  convey  only  that  which  he  has,  unless  he  has 
title  to  the  land  he  cannot  convey  the  land." 

The  court  held,  further,  that  the  agreement  to  accept  a  quitclaim 
deed  as  a  means  of  transfer  was  not  a  waiver  of  the  defect,  as  a  Quit- 
claim deed  is  as  effective  as  any  to  convey  all  the  title  the  grantor  has. 

On  these  two  decisions,  the  claimant  has  built  an  elaborate  and  in- 
genious argument  to  sustain  the  theory  that  the  sale  of  "all  the  title 
of  the  state  of  New  York"  should  be  construed  to  mean  "all  the  title 
of  the  state  of  New  York  in  the  premises,  free  and  clear  from  all  liens 
and  incumbrances,'*  Briefly,  his  position  is  that  a  sale  of  "all  the  title" 
of  the  vendor  is  a  covenant  of  dual  obligation,  to  wit,  to  convey — 

(a)  All  the  title  of  the  vendor.. 

(b)  The  premises  themselves,  subject  only  to  defects  in  the  title.. 
And,  it  is  argued,  liens  and  incumbrances,  such  as  these  taxes  and  as- 
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sessments  are,  do  not  affect  the  title,  but  go  to  diminish  the  value  of 
the  land. 

We  recognize  the  soundness,  as  well  as  the  authority,  of  the  two  cases 
which  have  been  cited  by  the  claimant.  Had  tihe  state  agreed  to  con- 
vey "all  the  premises"  described,  as  in  the  case  of  WalUch  v.  River-r 
side  Bank,  or  to  give  "a  good  and  sufficient  deed  of  conveyance  of 
a  certain  lot  of  land,"  describing  it,  as  in  the  case  of  Burwell  v.  Jack*- 
son,  we  would  have  no  difl5culty  in  rendering  an  award  to  the  claim- 
ant.   As  was  said  in  the  former  case: 

'The  land  Itself  Is  to  be  conveyed,  and  fls  the  grantor  can  convey  only  that 
which  he  has,  unless  he  has  title  to  the  land  he  cannot  convey  the  land.  If 
his  title  is  subj^t  to  a  right  which  may  tak«  away  part  of  the  land,  he  cannot 
in  the  full  It^gal  sense  convey  the  laud,,  for  there  is  an  outstanding  interest 
which  his  deed  does  not  touch." 

A  contract  to  convey  "all  the  premises,"  or  "all  the  land,*'  implies  the 
covenant  to  convey  in  such  manner  that  all  the  attributes  necessary  to 
complete  ownership,  perfect,  free,  clear,  and  unincumbered,  of  the 
thing  conveyed,  shall  follow,  and  embraces-  the  broadest  obligation. 
But  the  state  contracted  to  do  something  different  from  the  foregoing. 
It  did  not  agree  to  convey  the  "premises"  or  the  "land"  at  all.  It 
covenanted  to  convey  to  the  claimant  merely  "all  the  title"  it  held  in 
the  tract  described.  It  has  fulfilled  that  obligation  completely.  It 
has  conveyed  to  the  claimant  "all  the  title  of  the  state  of  New  York" 
in  those  premises.  In  this  instance,  the  agreement  of  the  state  was 
not  the  broad,  all-embracing  obligation  of  the  precedents  cited,  but 
was  the  extremely  narrow  and  restricted  obligation  indicated  by  the 
language  of  the  contract.  There  is  no  authority  f.or  the  claimant's  con- 
tention that  the  state's  agreement  obligated  it'  in'  the  dual  marniet  we 
have  mentioned.  His  analysis,  unsupported  by  authority,  seems  mere- 
ly arbitrary, 

[8]  The  claimant  concedes  that,  had  the  language  of  the  contract 
been  "all  the  right,  title,  and  interest  of  the  state  of  New  York," 
there  could  be  no  recovery  here.  He  contends  that  this  phrase  is  much 
narrower  and  more  restricted  than  the  phrase  "all  the  title,"  alone, 
and  that  a  covenant  to  convey  in  the  latter  phraseology  imposes  a  wider 
and  larger  obligation  upon  the  vendor  than  the  former,  and  implies 
a  covenant  of  freedom  from  incumbrances.  In  other  words,  his  argu- 
ment amounts  to  this:  That  a  grant  of  "all  the  title"  of  a  vendor 
conveys  more  than  one  in  the  words  "all  the  rig^ht,  title,  and  interest 
of  the  vendor.  Exactly  the  contrary  is  true.  The  former  conveys  but 
the  fifle  of  the  vendor  only.  The  latter  conveys  all  his  title,  and  also 
all  his  right  and  interest  in  the  land,  whatever  they  may  be.  They  may 
be  entirely  different  in  nature  from  title  to  the  land.  If  it  be  conceded 
that  a  covenant  to  convey  all  the  right,  title,  and  interest  of  the  ven- 
dor in  certain  premises  does  not  imply  a  covenant  that  the  same  shall 
be  free  from  liens  and  incumbrances,  surely  a  covenant  to  convey  mere- 
ly all  the  title  of  the  vendor  in  the  premises  will  not  do  so. 

In  view  of  the  foregoing  conclusions  at  which  we  have  arrived,  it 
is  unnecessary  to  discuss  whether  the  alleged  implied  covenant  of  free- 
dom from  liens,  etc.,  survived  delivery  of  the  deed.    There  is,  too. 
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some  contentions  that  the  state  engineer  bad  no  authority  to  incorporate 
the  words  "all  the  title"  in  the  notice  and  terms  of  sale,  and  that  the 
statute  and  the  resolution  of  the  commissioners  required  the  sale  of 
the  premises  without  such  limitation.  We  do  not  agree  widi  that  view 
of  the  law  or  the  functions  of  the  state  engineer.  In  any  event,  it 
would  avail  claimant  nothing  here.  If  the  state  engineer  violated  his 
statutory  duty,  or  if  the  sale  was  illegally  conducted,  certain  remedies 
may  perhaps  have  been  open  to  the  claimant,  or  to  a  taxpayer,  but  sure- 
ly the  claimant  cannot  complete  the  sale  which  he  contends  was  illegal- 
ly and  improperly  conducted,  because  it  purported  to  convey  merely 
"all  the  title"  of  the  state,  retain  the  property,  and  demand  the  right 
to  the  thing  he  alleges  should  have  been  advertised,  sold,  and  contracted 
to  be  conveyed,  but  which  was,  in  fact  neither  advertised,  sold,  nor  con- 
tracted to  be  conveyed. 

All  the  objections  made  at  the  trial  to  the  admission  of  testimony, 
rulings  on  which  were  reserved,  are  overruled,  and  the  motion  made 
by  the  state,  at  the  conclusion  of  the  trial,  for  the  dismissal  of  the 
claim,  is  hereby  granted,  with  exceptions  to  the  party  adversely  af- 
fected respectively,  as  to  each. 

For  the  reasons  we  have  set  forth,  the  claim  is  dismissed. 

Although  the  court  is  constrained  to  differ  from  the  conclusion  urg- 
ed by  the  claimant's  counsel,  we  feel  bound  to  acknowledge  the  sedu- 
lous care  and  marked  erudition  which  characterize  the  briefs  submitted 
by  them.  They  are  such  as  only  lawyers  of  marked  scholarship  in  the 
law  of  real  estate  could  formulate. 

Claim  dismissed. 

ACKERSON,  P.  J.,  concurs. 
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KINNBY  T.  NEW  YOBK  GENT.  &  H.  IL  B.  00. 

(Supreme  Oonrt,  Special  Tenn,  fiMe  Ootmty.    April  3,  1919.) 

Oecn  4=»164(3>— ExTBAOBOiNABT  DiFFicui/riS8  or  TszAXr— Extra.  Aixowanoe 
TO  Plaiktiit. 

Where  an  action  against  a  railroad  company  for  negligence  required  six 
trials*  lasting  from  9  to  11  days  eacb,  and  several  appeals,  and  InTOlved 
fact  questions  relating  to  railroad  practice,  construction,  and  operation, 
questions  of  law  relating  to  rights  and  duties  of  master  and  servant,  com- 
mon-law and  statutory,  state  and  federal,  being  tried  when  such  laws 
were  in  a  period  of  development  and  change,  the  case  was  difl9cult  and 
extraordinary,  requiring  an  extra  allowance  for  plaintifF,  under  Code 
Civ.  Proc  i  325a. 

Action  by  John  W.  Kinney  against  tho  New  York  Central  &  Hud- 
son River  Kailroad  Company.  Judgment  for  plaintiff,  and  after  final 
affirmance  the  plaintiff  moved  for  granting  of  additional  allowance,  of 
costs,  under  Code  Civ.  Proc.  §  3253.    Motion  granted. 

See,  also,  166  N.  Y.  Supp.  868. 

Hamilton  Ward,  of  Buffalo,  for  plaintiff. 
Maurice  C,  Spratt,  of  Buffalo,  for  defendant 

BISSELL,  J.  The  plaintiff  has  moved  for  an  extra  allowance  of 
costs  under  section  3253  of  the  Code  of  Civil  Procedure,  on  the 
ground  that  this  case  was  difficult  and  extraordinary. 

The  action  was  brought  to  recover  damages  for  negligence,  and 
while  the  granting  of  additional  allowances  has  not  been  customary  in 
such  actions,  the  Court  of  Appeals,  in  Standard  Trust  Co.  v.  New 
York  Central  R.  R.  Co.  et  al.,  178  N.  Y.  407,  70  N.  E.  925,  Judge 
Haight  writing  the  opinion,  says : 

"A  negligence  case  may  arise  which  may  be  so  difficult  and  extraordinary 
as  to  bring  it  within  the  provisions  of  the  statute,  but  ordinarUy  they  are  nei- 
ther difficult  nor  extraordinary." 

It  would  seem  that,  if  a  negligence  case  can  be  difficult  and  extraor- 
dinary, the  above-entitled  action  may  be  so  characterized.  It  has  been 
tried  six  times,  the  trials  lasting  from  9  to  11  days  each.  Five  ap- 
peals have  been  taken  to  the  Appellate  Division,  and  one  appeal  to  the 
Court  of  Appeals.  On  the  first  trial  February,  11,  1910,  a  verdict  was 
rendered  for  $20,000,  which  was  afterwards  set  aside  and  a  new  trial 
granted.  On  January  23,  1911^  there  was  a  retrial  of  the  case  be- 
fore Mr.  Justice  Lambert,  and  a  verdict  rendered  for  $23,000,  and 
after  a  denial  ol  a  motion  for  a  new  trial  an  appeal  was  taken  to  the 
Appellate  Division,  which  reversed  the  judgment  and  order  of  the 
Trial  Term.  148  A|xp.  Div.  900,  132  N.  Y.  Supp.  1134.  On  October 
15,  1912,  the  case  was  again  tried  before  Mr.  Justice  Pooley,  and  a 
verdict  rendered  for  $12,000,  and  after  the  denial  of  the  motion  for  a 
new  trial  the  Appellate  Division,  on  appeal,  affirmed  the  judgment  and 
order  (157  App.  Div.  942,  142  N.  Y.  Supp.  1126),  and  on  June  17, 
1913,  the  defendant  took  an  appeal  to  the  Court  of  Appeals,  which  re- 
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versed  the  Appellate  Division,  and  granted  a  new  trial  (217  N.  Y.  325, 
111  k  E.  1048). 

Thereafter,  on  motion  of  the  plaintiff,  an  order  v(98  Misc.  Rep.  11, 
162  N.  Y.  Supp.  42)  was  granted  amending  the  plaintiff's  complaint,  so 
as  to  permit  the  plaintiff  to  allege  that  the  plaintiff  and  defendant  v\fere 
engaged  in  interstate  commerce  at  the  time  the  accident  occurr^,  and 
from  this  order  the  defendant  appealed  to  the  Appellate  Division,  which 
affirmed  the  order  of  the  Special  Term  (164  N.  Y.  Supp.  1098).  On 
March  12,  1917,  the  fourth  trial  of  the  case  resulted  in  a  disagreement 
of  the  jury,  and  on  May  10,  1917,  the  «ase  was  tried. for  the  fifth  time, 
and  a  verdict  of  no  cause  of  action  rendered.  From  the  judgment  en- 
tered on  this  verdict,  and  from  an  order  (166  N.  Y.  Supp.  868)  deny- 
ing the  plaintiff's  motion  for  a  new  trial  an  appeal  was  taken  to  the 
Appellate  Division,  which  reversed  the  trial  court  and  granted  plaintiff 
a  new  trial  (171  N.  Y.  Supp.  1090).  The  sixth  trial  was  had  on  Jan- 
uary 27,  1919,  resulting  in  a  verdict  for  plaintiff  for  $32,000. 

Among  the  various  problems  involved  in  the  action  were  problems 
of  railroad  construction,  the  operation  of  interlocking  automatic  sig- 
nals, boiler  and  engine  construction,  what  constituted  proper  repairs, 
and  the  practice  and  method  of  giving  signals,  and  in  order  to  make 
the  necessary  proof  upon  the  various  questions  involved  the  plaintiff 
was  obliged  to  a  large  extent  to  obtain  the  facts  from  defendant's 
employes.  Many  difficult  and  troublesome  questions  of  law  were  in- 
volved. On  the  first  trial,  before  Mr.  Justice  Emery,  the  question  of 
vice  principal  under  the  Barnes  Act  was  involved,  and  after  a  trial  was 
had,  and  a  verdict  rendered  in  plaintiff's  favor,  Justice  Emery,  under 
the  rule  laid  down  in  Hallock  v.  N.  Y.,  O.  &  W.  R.  Co.,  197  N.  Y.  450, 
90  N.  E.  1124,  52  L.  R.  A.  (N.  S.)  ,1142,  granted  a  new  trial.  The 
granting  of  the  plaintiff's  motion  for  an  amendment  to  the  complaint 
to  enable  the  plaintiff  to  set  up  the  fact  that  he  was  engaged  in  inter- 
state commerce  at  the  time  of  the  accident  involved  the  examination 
of  the  questions  of  law  under  the  federal  Employers'  Liability  Act 
(Act  April  22,  1908,  c.  149,  35  Stat.  65  [U.  .S.  Corap.  St.  §§  8657- 
8665]),  and  afterwards  the  case  was  tried  under  both  the  federal  Em* 
ployers'  Liability  Act  and  the  state  Employers'  Liability  Act  (Labor 
Law  fConsol.  Laws,  c.  31}  §§  200-204).  During  the  progress  of  the 
case  the  law  imder  both  of  these  acts  has  been  developed. 

The  prosecution  of  this  case,  involving  questions  of  fact  relating  to 
railroad  practice,  construction,  and  operation,  and  questions  of  law 
relating  to  the  rights  and  duties  of  master  and  servant,  common-law 
and  statutory,  state  and  federal,  and  being  tried,  at  a  time  when  the 
law.  both  state  and  federal,  was  in  a  period  of  development  and  change, 
surely  rendered  this  case  difficult  and  extraordinary,  and  I  therefore 
grant  the  plaintiff  an  extra  allowance  of  5  per  cent,  oti  die  verdict  of 
$32,000. 
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LYdNGT  ▼.  UNION  PAOl  WO  TEA  00. 
(Siproxne  Court,  Special  T^mi  Monroe  Oonnty.    Mkrdi  11, 1919.) 

(8iftfafni€  6y  the  Court.) 

Tlkadtsq  ^s9318<2)— Bux  or  pAimcnukBa — ^AtfibmatiVs  Defense. 

A  bUl  of  particulars  may  be  ordered,  under  Code  Civ.  Proc.  i  531,  of  an 
affinnatfve  defense  to  an  employment  coiutract,  setting  up  a  JustUiable 

Action  by  James  Lyons  against  the  Union  Pacific  Tea  Company. 
On  motion  by  plaintiff  for  a  biU  of  particulars.    Granted 

Edwin  C.  Smith,  of  Rochester,  for  the  motion. 
Bassett,  Thompson  &  Gilpatric,  of  New  Yoric  City  (George  BumSi 
of  Rochester,  of  counsel),  opposed. 

RODENBECK,  J,  Plaintiff  is  entitled  to  the  particulars  demandr 
ed  of  the  affirmative  defense  of  the  defendant,  except  that  he  is  not 
entitled  to  a  copy  of  the  ag^reement  of  employment,  if  it  was  in  writ- 
ing, or  a  statement  of  the  books  in  which  entries  of  payments  under 
the  contract  were  made,  and  by  whom  made.  The  plaintiff  on  this 
motion  is  not  entitled  to  particulars  of  the  evidence  by  which  the 
defendant  expects  to  establish  jts  defense,  or  to  any  relief  which  may 
properly  be  obtained  by  discovery,  or  by  an  examination  before  trial 
Code  Civ.  Proc.  §§  803,  870,  87^1.  The  plaintiff  was  not  required  to 
allege  that  he  was  discharged  without  cause.  Geiger  v.  Rapaport,  79 
Misc.  Rep.  5,  139  N.  Y.  Supp,  55.  This  is  a  defense  to  be  pleaded  and 
proven  by  the  defendant  Linton  v.  U.  P.  Co.,  124  N.  Y.  533,  536, 
27  N.  E.  406;  Rosbach  v.  Sackett  &  Wilhelms  Co.,  134  App.  Div.  130, 
118  N.  Y.  Supp.  846;  Browne  v.  Empire  Typesetting  Machine  Co., 
44  App.  Div.  598,  61  N.  Y.  Supp.  126;  Toube  v.  Rubin-Blankfort  Co., 
63  M^sc.  Rep.  298,  116  N.  Y.  Supp.  673.  A  bill  of  particulars  of  an  af- 
firmative defense  may  be  required,  as  well  as  of  plaintiff's  claim. 
Spitz  V.  Heinze,  77  App.  Div.  317,  79  N.  Y.  Supp.  187;  Burhans  v. 
Hudson  River  Wood  Pulp  Mfg.  Co.,  116  App.  Div.  132,  101  N.  Y. 
Supp.  271.  As  plaintiff  is  not  required  to  allege  a  wrongful  discharge, 
and  justifiable  dismissal  is  an  affirmative  defense,  to  be  pleaded  and 
proven  by  the  defendant,  there  is  no  sound  reason  for  refusing  a  bill 
of  particulars  of  the  items  constituting  the  defense.  26  Cyc.  1005; 
Spitz  V.  Heinze,  supra. 

Motion  granted,  with  $10  costs  to  abide  the  event. 

So  ordered. 

^s»For  otiMr  caaM  Me  Mm*  topio  4  KBT-NUMBBR  in  all  Key-Numbend  DIcmU  A  Indexes 
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(187  App.  Dlv.  53) 

ENNIS  T.  CHIOSDB^TER  «t  aL 

(Supreme  Court,  ikppellate  Di7i8ioiip  Vint  DepartxBent    Mardi  21, 1910.) 

1.  WiLUs  <e=»58(2) — Obal  Contbact  to  Make  Wnj>— Evidence. 

Although  there  was  nothing  suspicious  or  Improbable  In  the  testimonjr 
concerning  deceased's  oral  contract  to  will  his  property  to  plaintiff,  and 
the  witnesses  were  worthy  of  belief  and  uncontradicted,  yet  when  the 
alleged  contract  was  made  many  years  ago,  since  verbal  admissions  and 
statements  are  frequently  misunderstood,  imperfectly  remembered,  and 
inadvertently  made^  the  court  is  not  bound  to  credit  such  testimony  as  a 
matter  of  law. 

2.  Wills  e=»58(2) — Oral  Ck>NTRACT  to  Ma&e  Will — Evidence — ^Docuventabt 

Evidence. 

In  an  action  fbr  specific  performance  of  an  alleged  oral  contract  by  wtaidi 
testator  and  testator's  wife  were  each  to  will  all  tbelr  property  to  plaintiff, 
oral  evidence  of  such  contract  held  not  supported  by  documentary  evi- 
dence, including  wills  of  testator  and  his  wife. 
8.  Specifio  Pebfobmance  4=»121(4)— Wills— Oral  Contbaot— Will  oi"  Teb- 

TATOBtt^ESTATES  TO  PLAINTIFF — EVIDENCE  OW  (TONTBAOV. 

In  a  suit  for  specific  performance  of  an  oraJk  agreement  to  will  all  of 

testator's  property  to  plaintiff,  evidence  held  insuittcieiLt  to  sustain  a  find* 
ing  that  the  alleged  contract  was  made. 
Dowllng  and  Merrell,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County, 

Suit  by  Florence  B.  Ennis  against  Howard  Chichester,  individually 
and  as  executor  of  the  estate  of  William  H.  Brown,  deceased,  and 
others,  for  specific  performance  of  an  oral  contract  whereby  plaintiff 
should  receive  all  of  deceased's  estate  upon  his  death.  Decree  of  the 
Special  Term  for  plaintiff,  and  defendants  appeal.  Reversed,  and 
complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
SMITH,  and  MERRELL,  JJ. 

Thompson,  Freedman  &  Cooke,  of  New  York  City  (Francis  M. 
Scott,  of  New  York  City,  of  counsel,  and  Henry  Thompson,  of  New 
York  City,  on  the  brief),  for  appellants  Chichester  and  others. 

Miller,  King,  Lane  &  Trafford,  of  New  York  City,  for  appellant 
St.  Luke's  Hospital. 

Charles  L.  Kingsley,  of  New  York  City,  for  appellant  St  Andrew's 
Conv.  Hospital. 

Hedges,  Ely  &  Frankel,  of  New  York  City,  for  appellant  Episco- 
pal Hospital. 

Frederick  Beltz,  of  New  York  City,  for  appellants  Houghton  and 
Church  of  the  Transfiguration. 

Arthur  Smith,  of  New  York  City,  for  appellant  Sisters  of  Annuncia- 
tion. 

McGuire,  Homer  &  Smith,  of  New  York  City,  for  appellant  Davis 
School  for  Crippled  Children. 

William  Steele  Grey,  of  New  York  City  (Samuel  Seabury,  of  New 
York  City,  of  counsel,  and  James  E.  Duross,  of  New  York  City,  on 
the  brief),  for  respondent 

^s»For  other  cases  see  same  tofiic  A  KET-NUMBER  In  all  Key-Numbered  Digeeii  4  ladezee 
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CLARKE,  P.  J.  This  is  an  appeal  from  a  judgment  decreeing  the 
specific  performance  of  an  oral  contract  aUeged  to  have- been  made  by 
one  William  H.  Brown,  whereby  he  agreed  that  the  plaintiff  should 
upon  his  death  receive  all  of  his  estate.  The  defendants  are  the  exec- 
utor and  legatees  under  the  will  of  said  Brown. 

The  plaintiff  is  the  daughter  of  Robert  McDowell  Cugle.  Her  moth- 
er died  in  1889,  and  after  her  death  plaintiff,  who  was  then  a  child 
of  tender  years,  continued  to  live  for  some  time  with  plaintiff's  mater- 
nal grandmother  and  her  aunt,  the  sister  of  her  mother,  then  Helen 
Cook,  now  Helen  Le  Peton.  Mr.  and  Mrs.  Brown  had  been  friends 
of  Mrs.  Cugle  in  her  lifetime,  and  continued  their  intimate  friend^ip 
with  Mr.  Cugle  after  his  wife's  death.  They  were  childless,  and 
there  is  no  question  but  that  they  were  fond  of  the  plaintiff,  then 
about  7  years  of  age,  and  for  about  2  years  after  her  mother's  death 
she  frequently  visited  them  for  a  day  or  two  at  a  time.  Sybsequcntly 
she  became  a  permanent  member  of  the  Brown  family,  and  sustained 
towards  them  and  th^  towards  her  the  relationship  of  parents  and 
child.  There  was  no  foimal  adoption,  however,  tmtil  1914,  when  the 
plaintiff  was  31  years  of  age.  At  that  time  the  laws  of  the  state  of 
New  York  did  not  permit  the  adaption  of  an  adult.  Mr.  and  Mrs.. 
Brown  and  die  plaintiff. went  to  Philadelphia,  for  the.  purpose  of  tak- 
ing advantage  of  the  adoption  laws  of  that  state,  and  proceedings  un- 
der these  laws  were  taken  and  a  decree  of  adoption  entered,  after  which 
they  returned  to  New  York. 

On  the  day  after  the  legal  adoption,  Mrs.  Brown  executed  a  will 
leaving  the  bulk  of  her  estate  to  a  trustee,  in  trust  to  pay  over  the 
rents,  incomes,  and  profits  to  the  plaiqtiff  during  her  life,  and  upon  her 
death  to  pay  the  pnncipal  to  such  person  or  persons  to  whom  by  her 
last  will  and  testament  she  should  direct,  limit,  or  appoint,  with  provi- 
sions over  in  case  she  should  die  uiunarried,  without  leaving  lawful 
issue,  and  without  having  made  her  will.  Shc»tly  thereafter  Mr. 
Brown  executed  a  will  with  somewhat  similar  provisions  in  favor  of 
the  plaintiff,  and  shortjy  thereafter  another  will  to  the  same  effect, 
with  somf  changes  in  phraseology.  Subsequently  Mrs.  Browmdied, 
and  under  her  will,  which  was  duly  probated,  the  plaintiff  is  in  receipt 
of  an  annual  income  of  $6,375.     Mrs.  Brown  died  in  October,  1915. 

In  November,  1916,  the  plaintiff  informed  Mr.  Brown  that  in  the 
preceding  April,  without  consulting  him  and  without  informing  him 
thereof,  she  had  married  John  William  "Ennis,  although  during  those 
intervening  7  months  she  had  continued  to  reside  with  Mr.  Brown  as 
his  daughter,  concealing  the  fact  of  her  clandestine  marriage.  Mr. 
Brown  was  very  indignant,  and  on  the  16th  of  November,  1916,  he 
executed  a  new  will,  in  which  he  left  $50,000  to  his  friend  and  partner  • 
in  business,  $5,000  to  be  distributed  among  the  employes  of  his  busi- 
ness firm,  specific  bequests  amounting  in  all  to  $16,000  to  two  charitable 
institutions  and  the  rector  of  the  church  in  which  he  directed  his  funer- 
al services  to  be  held,  created  a  trust  fund  of  $50,000  for  the  benefit  of 
the  widow  of  his  brother  for  her  life  and  so  long  as  she  remained 
unmarried,  and,  upon  her  remarriage  or  decease,  directed  that  the  said 
trust  as  to  faer  should  cease,  and  that  Ae  said  sum  of  $50,000  and 


Digitized  by 


Google 


246  176  NEW  YOkK  SUPPLJBMBNT  (Sup^  Ct. 

the  rest  and  remainder  of  his  estate  should  be  divided  into  10  equal 
parts,  which  he  directed  to  be  paid  in  the  proportions  indicated  to  5 
charitable  and  religious  corporations  and  to  the  daughter  of  his  part- 
ner.   The  will  contained  this  clause: 

"Eleventh.  It  is  proper  that  I  should  state  that  my  reason  for  not  leaving 
any  portion  of  my  estate  to  my  adopted  daughter,  Florence  O.  Brown,  is  be- 
cause she  has  already  been  mentioned  in  the  will  of  my  wife,  and  because  she 
has  recently  been  secretly  married  without  my  l^nowledge  or  consent,  in  vio- 
lation of  a  solemn  promise  made  to  my  wife,  Charlotte  P.  Brown«  in  her  life- 
time." 

Mr.  Brown  died  on  April  24, 1917,  and  the  will  above  referred  to  was 
duly  probated.  This  action  was  brought  to  compel  the  specific  per- 
formance of  an  allied  irrevocable  oral  contract,  made  in  or  about  the 
year  1890  by  William  H.  Brown,  and  Charlotte  P.  Brown,  his  wife, 
with  this  plaintiff's  father,  whereby  said  father  agreed  to  surrender 
her  forever  to  the  Browns,  and  all  claims  and  rights  of  every  name  and 
nature  which  he  had  over  said  plaintiff  by  reason  of  being  her  father. 
and,  in  consideration  of  said  agreement  by  plaintiff's  father,  the 
said  Browns  agreed  to  take  this  plaintiff  and  to  adopt  her  in  all  respects 
as  their  child,  to  rear,  support,  and  educate  plaintiff,  to  treat  her  in  all 
respects  as  if  she  were  their  own  offspring,  and  on  the  part  of  said  Wil- 
liam H.  Brown  and  Charlotte  P.  Brown  they  jointly  and  severally 
agreed  that. this  plaintiff  should  be  their  heir  and  should  receive  all 
of  their  respective  estates. 

There  is  no  question  but  that  from  1890  down  to  the  time  of  the  dis- 
covery by  Mr.  Brown  of  the  plaintiff's  clandestine  marriage  the  rela- 
tion between  the  parties  had  been  those  of  parents  and  child,  and  that 
it  was  the  settled  and  fixed  intention  of  both  Mr.  and  Mrs.  Brown, 
often  expressed,  and  carried  out  by  Mrs.  Brown,  and  by  Mr.  Brown 
until  he,  by  reason  of  the  said  discovery,  revoked  his  prior  will,  to 
leave  the  plaintiff  substantially  all  their  property.  But  the  intention 
to  do  a  certain  thing,  however  many  times  expressed,  is  not  the  equiva- 
lent of  an  irrevocable  contract  to  do  that  thing.  Unless  hampered  by 
contract,  a  person  of  sound  and  disposing  mind  has  the  right  unfet- 
tered, except  by  the  statute  in  regard  to  dower,  to  dispose  of  his  prop- 
erty as  he  will.  There  is  no  writing  of  any  kind  or  description  by 
anybody  which  embodies  this  contract,  or  refers  to  it,  or  suggests  it. 
None  of  the  four  wills  in  evidence,  one  by  Mrs.  Brown  and  three  by 
Mr.  Brown,  two  of  the  latter  executed  when 'he  still  had  the  intention 
of  giving  the  bulk  of  his  estate  to  the  plaintiff,  accord  with  the  claim 
of  an  irrevocable  oral  contract  to  leave  her  all  their  estate. 

It  becomes  necessary,  under  the  rules  repeatedly  laid  down  and 
enforced  by  the  Court  of  Appeals,  to  examine  the  testimony  with 
great  care,  for  the  purpose  of  discovering  whether,  within  those  rules, 
there  is  sufficient  evidence  to  support  the  findings  of  the  Special  Term. 
The  only  witness  who  testified  to  the  making  of'  the  contract  is  her 
aunt,  Mrs.  Helen  Le  Peton,  who  at  the  time  she  gave  her  testimony 
was,  from  the  dates  that  she  gave  as  to  her  two  marriages  and  the 
duration  thereof,  apparently  about  75  years  of  age.  The  plaintifiP^ 
mother,  Mrs.  Cugle,  died,  as  is  conceded,  on  May  26,  1889.  Under 
direct  examination  Mrs.  I/C  Peton  testified: 
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''After  her  inotber's  death,  Floreoce  went  to  the  Browns  every  woA  for  a 
day,  sometiiuea  twa  I  cunuot  remember  just  the  oumber  of  times.  It  was  fre* 
Qnent.  She  visited  there,  I  should  Judge,  two  years  before  she  went  there 
permanently.  Mr.  and  Mrs.  Brown  come  up  several  evenings,  came  up  and 
talked  the  matter  over  with  my  brother-in-law,  and  I  was  present  many  times. 
Mr.  Brown  made  the  reinariK  several  times  he  did  not  wish  to  t>e  borrowing 
Florence;  he  wanted  her  as  bis  own  child.  Mr.  Cugle  objected;  be  did  not 
feel  like  giving  his  child  up  fully.  Mr.  and  Mrs.  Brown  urged  me  to  see  if  X 
could  not  get  Mr.  Cugle  to  comient  to  their  adopting  Florence  legally  by  court 
proceeding. 

**Q.  Tell  us  the  exact  words  as  near  as  you  can.  Tell  us  what  Mr.  and  Mrs« 
Brown  said.    A.  It  is  pretty  bard  to  go  back  so  far. 

"Q.  I  know,  but  you  give  us  your  hcst  recollection.  A.  The  word  I  wanted 
to  use  has  gone  from  my  mind. 

**Q.  Tell  us  as  nearly  as  you  can  what  occurred.  A.  They  visited  there,  and 
tbey  wanted  Florence  as  their  child,  and  said,  if  we  would  let  them  adopt  her 
—take  her  into  their  home  and  adopt  her  by  a  court  proceeding — she  should 
be  heir  to  all  their  property  and  their  estate;  that  I  remember  well,  many, 
many  times. 

**Q.  And  what  did  Mr.  Cugle  say?  A.  Mr.  Cugle  wanted  to  be  sure;  Mr.  Cu- 
gle said  that  they  would  have  to  give  it  to  him  In  writing,  or  give  it  to  him 
in  a  leval  way,  that  Florence  should  be  provided  for  the  rest  of  her  natural 
life.  They  agreed  to  adopt  her  as  their  own,  child,  and  agreed  to  leave  her 
boUi  their  estates" 

Again : 

••They  asked  Mr.  Cugle  to  give  his  consent  to  having  Florence  legally  adopt* 
ed.  Mr.  Cugle  told  them  that  after  Florence  had  visited  for  a  while  he 
niijsbt  make  up  his  mind  to  have  them  take  her  legally  and  adopt  her  by 
court  proceedings.   He  said  she  could  go  and  vialt  for  2  years." 

She  testified  as  to  a  conversation  with  Mrs.  Brown  at  a  hotel  before 
the  Cugle  household  was  broken  up : 

••She  wanted  I  should  look  upon  it,  and  try  to  induce  ber  father  to  look 
upon  It,  in  the  right  lii^ht;  that  Florence  Is  going  to  be  made  an  heiress,  and 
that  her  future  was  protected  and  so  forth.  That  was  the  drift  of  the  conver- 
sation— that  she  shall  be  an  heiress,  and  would  be  their  legal  heir  to  their 
estate,  and  that  would  be  a  great  deal  to  look  forward  to,  as  her  father's  busi- 
ness had  l>ecome  Insolvent." 

Under  cross-examination  she  testified  that  her  name  was  Cook, 
when  she  was  living  with  Mr.  Cugle  in  Lenox  avenue,  and  that  her , 
husband  was  djead;   that  this  was  in  1889,  and  that  she  was  married 
to  her  present  husband  about  1890,  and  that  she  immediately  went  to 
live  with  him. 

**Q.  Tlien  since  your  marriage,  which  was  In  1800,  have  you  given  the  date? 
A  About  1801 ;    well,  it  was  between  1890  and  1891. 

•*Q.  L>im*t  you  remember  the  date  when  you  were  married?  A.  I  could  give 
yon  the  dnte  by  going  home  and  getting  my  certificate.  I  don't  remember  just 
exactly  now. 

•*Q.  What  month  was  it?    A.  September. 

••Q.  September,  1890?    A.  About  that. 

••Q.  What  do  you  mean  by  'about  that*?  It  may  not  be  September,  do  you 
mean?    A.  1  mean  It  was  In  September,  1800,  I  was  married. 

•*Q.  After  tliat  you  immediately  went  to  live  with  your  husband?    A.  I  did. 

••Q.  And  all  of  these  conversations  thtX  you  have  been  testifying  to  occurred 
before  your  marriage?   A.  They  did. 

**Q.  Do  you  remember  and  can  you  recall  the  date  of  a  conversation  you  had 
with  Mr.  and  Mrs.  Brown  and  Mr.  Cugle?    A.  No,  sir;  I  cannot. 

"Q.  Kot  a  aingie  one?   A.  No;  I  could  not  give  jou  the  dates. 
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'^Q.  'Saw,  these  conversations  yon  spoke  of,  did  th^  all  oocnr  at  No.  405 
Lenox  avenue?   A.  With  Mr.  and  Mrs.  Brown ;  yes. 

*'Q.  All  the  conversations  you  had  in  the  presence  of  Mr.  Gugle,  with  the 
Browns,  occurred,  of  course,  before  your  second  marriage,  didn't  they?  A. 
Tes,  sir. 

"Q.  Now,  then,  in  those  conversations  from  the  death  of  Mrs.  Ongle^  May  26^ 
1889,  down  to  your  marriage,  which  was  In  September,  1890,  I  understood  you 
to  say  that  Mr.  and  Mrs.  Brown  asked  you  to  Induce  Mr.  Cn^e  to  let  them 
adopt  Florence?   A.  Yes,  sir. 

'*Q.  And  Mr.  Ougle  said  he  would  not  do  it?  A.  He  oould  not  make  up  his 
mind  just  then. 

'*Q.  That  is  what  he  said  up  to  that  time?   A.  Tes,  sir. 

"Q.  Up  to  the  time  you  heard  the  last  conversation?      A.  Yes. 

"Q.  You  spoke  about  the  Browns  wanting  to  take  Florenee,  and  not  bonow 
her  any  more?    A.  Yes. 

"Q.  And  you  said  Mr.  Gugle  objected.  What  did  he  say?  A.  Mr.  Gugle 
said  that  he  was  willing  she  should  visit  back  and  forth  for  a  couple  of 
years,  until  he  could  make  up  his  mind  whethar  he  could  give  her  up  perma- 
nently or  not 

"Q.  Now,  when  was  that?  A.  That  was  right  after  her  mother  died — short- 
ly after  her  mother  died. 

''Q.  You  said  something  about  Mr.  Ougle  wanting  it  to  be  pat  in  writing. 
Now,  repeat  that.  A.  He  wanted  Mr.  Brown  and  Mrs.  Brown  to  give  it  to  him 
in  writing  that  she  should  be  legally  adopted  and  become  their  legal  heir  to 
all  their  estata 

"Q.  Did  you  see  any  writing— any  paper  writing  signed  by  the  Browns  and 
by  Mr.  Ougle?    A.  No;  I  did  not." 

That  evidence  establishes,  as  it  seems  to  me,  beyond  question,  that 
whatever  conversations  Mrs.  Le  Peton  heard  between  Ae  plaintiffs 
father,  Mr.  Cugle,  and  the  Browns,  in  reference  to  the  plaintiff,  her 
custody  and  control,  were  before  her  own  marriage  in  1890,  and  before 
the  plaintiff  had  gone  permanently  to  the  Browns.  As  it  is  clear  that 
Mr.  Cugle  had  refused  to  entertain  the  proposition  of  giving  up  his 
daughter  or  consenting  to  the  adoption,  it  follows  that  no  contract  was 
or  could  have  been  made  at  that  time.  It  is  evident  that  this  old  lady, 
after  a  lapse  of  28  years,  has  confused  her  general  knowledge  of  the 
attitude  and  intention  of  the  Browns  towards  the  plaintiff,  which  exist- 
ed and  was  carried  out  throughout  all  these  years,  with  the  making*  of 
the  precise  and  irrevocable  contract  at  the  beginning  of  their  relations 
•which  is  the  basis  of  the  suit  at  bar.  Even  if  there  had  been  an  offer, 
her  evidence  clearly  shows  that  it  was  not  accepted.  It  is  quite  prob- 
able in  these  early  negotiations,  when  the  Browns  were  undoubtedly 
desirous  of  obtaining  the  child,  that  they  would  have  said: 

"We  win  treat  her  as  our  own  diUd ;  we  will  adopt  her;  we  will  give  her  a 
good  home,  and  she  will  be  well  taken  care  ot" 

I  think  the  necessities  of  the  case  have  stimulated  the  imagination 
of  the  witness  to  the  extent  that  she  has  added  provisions  tending  to 
show  a  contract,  which,  without  reference  to  any  future  events  and 
circiunstances,  would  prevent  either  Mr.  or  Mrs.  Brown  from  mak- 
ing any  provision  for  each  other  or  any  possible  children,  and  the  evi- 
dence shows  that  Mr.  Brown  was  about  40  years  of  age  at  that  time, 
and  absolutely  deprive  each  of  them  from  exercising  their  legal  right 
to  make  any  testamentary  disposition  of  a  dollar  of  their  property. 
The  extraordinary  and  far-reaching  nature  of  a  contract  to  tsdce  effect 
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posthumously  must  be  taken  into  consideration  in  waghtn^  the  proba* 
bility  and  sufficiency  of  the  evidence.  Recalling  the  witness'  testi- 
mony that  she  never  heard  Mr.  Cugle  consent,  the  court  has  found  in 
the  thirteenth  of  the  defendants'  proposed  findings  the  following : 

"(13)  That  during  the  year  1S80  the  said  Robert  McDowell  Cugle  took  the 
I»lalntlff  and  went  with  her  to  Uve  with  William  H.  Brown  and  Charlotte  P. 
Brown  in  Eigfaty-Sixth  street  That  the  said  Cagle  contributed  to  the  support 
of  the  household,  to  wit,  he  paid  the  sum  of  $175  per  month,  being  the  r^it  of 
the  house  No.  134  West  Eighty-Sixth  street,  as  and  for  his  share  of  the  ex- 
penses of  maintaining  the  two  families  Jointly.  That  the  said  Cugle  continued 
this  contribution  until  the  year  1896,  when  his  firm  was  dissolved  and  he 
went  out  of  business.  That  thereafter  the  said  Cugle  left  the  premises  No. 
134  West  Eighty-Sixth  street  and  Uved  on  Long  Island,  leaving  the  plaintUC, 
Florence  Cagle,  with  WUllam  H.  Brown  and  CAiarlotte  P.  Brown,  and  there- 
after contributed  nothing  to  her  support." 

Therefore  for  6  jrears  after  the  alleged  making  of  the  contract  he 
had  not  given  up  his  daughter,  but  lived  with  her  and  helped  support 
her.  Mrs.  Le  Peton  refers  to  his  becoming  insolvent  about  the  time 
of  making  the  contract  in  1890.  She  was  absolutely  mistaken,  as  he 
continued  in  business  tmtil  1896. 

It  is  conceded  that  Mr,  Cugle  died  in  October,  1911.  It  is  the 
fact  that  no  adoption  proceedings  were  taken  until  the  plaintiff  was 
31  years  old,  in  1914,  and  it  is  &e  fact  that  she  retained  her  father's 
name  of  Cugle  up  to  the  time  of  said  adoption.  There  is  no  other 
contemporaneous  evidence  of  the  making  of  the  contract.  There  is 
some  testimony  as  to  admissions. 

Mrs.  Anna  B.  Mason,  who  was  a  classmate  of  the  plaintiff  at  Welle- 
sley  College  in  1901,  and  wTio  had  not  seen  her  in  the  interim,  testified 
to  a  conversation  with  Mr.  Brown  in  November,  1915,  when  she  visit- 
ed him  at  the  plaintiff's  suggestion  to  borrow  some  money,  in  which 
Mr.  Brown  said : 

'Then  he  went  back  and  told  me  how  he  put  Florence  there  when  she  was  a 
little  gtrl  and  his  famUy— he  did  not  say  what  date,  but  that  she  was  a  child— 
and  went  on  at  great  length  about  what  a  beautiful  child  she  had  been,  and 
how  he  had  been  always  so  proud  of  her ;  and  he  said  that  there  had  been  an 
agreement  with  the  family.  I  don't  know  as  I  can  say  exactly  what  words  Mr. 
Brown  said.    The  word  'agreement'  was  used,  I  know. 

^'Q.  Give  us  the  exact  words  as  near  as  you  can.  And  if  you  cannot  give 
us  the  exact  words,  give  us  your  best  recollection  of  what  Mr.  Brown  said. 
Tou  were  telling  us  that  he  said  he  had  made  an  agreement  with  her  family. 
A.  Yes,  that  was  what  he  said— he  made  an  agreement  with  Florence's  family, 
when  he  took  her  into  his  household,  that  he  would  make  her  his  heir,  and  not 
only  that,  but  that  Mrs.  Brown  would  also  make  her  her  heiress. 

"Q.  What  else  did  he  say?  Did  he  say  anything  about  Mrs.  Brown?  A.  Yes, 
sir ;  he  said  that  Mrs.  Brown — that  Florence  had  Mrs.  Brown's  money ;  that 
Mrs.  Brown  died  shortly  before,  and  had  made  Florence  her  heir;  that  sne 
would  be  a  very  rich  girl." 

She  said  under  cross-examination  that  she  did  not  consider  this  talk 
with  Mr.  Brown  of  so  much  importance  as  to  remember  exactly  how 
he  phrased  it,  and  that  she  never  thought  it  was  of  any  importance  un- 
til she  had  a  letter  from  Mrs.  Ennis. 

Edwin  Cugle,  the  first  cousin  of  the  plaintiff,  said  that,  at  the  time 
of  his  uncle  Robert  Cugle's  funeral  in  1911,  he  had  ridden  in  the 
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«ame  carriage  with  Mr.  Brown  to  the  funeral,  ind  that  Mr.  Brown 
said  he  was  devoted  to  Florence ;  that  she  would  eventually  be  a  very 
rich  girl ;  she  would  not  only  inherit  all  of  Mrs.  Brown's  money,  and 
Mrs.  Manley's  money,  but  all  of  his  money,  and  his  brother's  in  Phila- 
delphia, notwithstanding  that  her  father  left  nothing. 

"Q.  What  else  did  he  say?  A.  It  was  practlcaHy  the  same  thing  all  the 
^tlme — that  he  was  fond  of  her,  and  she  lived  with  him,  and  he  raised  her.  Of 
course,  we  knew  all  ahout  that" 

One  night  he  had  a  conversation  with  Mr.  Brown,  in  which  he  said 
that  he  and  Mrs.  Brown  considered  Florence  their  child,  that  they  had 
raised  her  and  given  her  all  the  advantages  they  could,  and  there  were 
very  few  girls  that  had  the  advantages  that  he  had  been  able  to  give 
Florence. 

**Q.  Tell  us  the  other  conversation  had  with  Mr.  Brown.  A.  WelL  th<«y— I 
don*t  know  just  what  exactly  lo  tell ;  it  was  exactly  the  same  thing — that  he 
had  legally  adopted  her,  he  had  taken  care  of  her,  he  had  maintained  her 
and  supported  her,  and  he  had  paid  her  school  bills  and  clothes  bills,  and  there 
was  not  anything  else  for  him  to  say." 

It  should  be  noted  that  he  certainly  was  mistaken  as  to  the  adop- 
tion, for  that  did  not  take  place  until  3  years  thereafter.  After  con- 
siderable effort  by  the  examiner,  the  witness  was  asked : 

"Q.  Do  you  recall  any  conversation  in  which  Mr.  Brown  stated  the  circum- 
stances of  the  arrangement  with  Mr.  Cugle  that  he  had  relative  to  Florence? 
A.  Yes,  sir. 

"Q.  Now,  will  you  detail  that  conversation?  A.  I  can  distinctly  recall  Mr. 
Brown  stating  ttiat  he  had  taken  complete  charge  of  Florence,  and  that  Mr. 
Cugle  had  turned  Florence  over  to  him  and  Mrs.  Brown  to  rear  and  raise, 
thinlring  it  for  her  best  to  do  it,  and  that  he  was  only  too  glad  to  do  It,  and 
that  she  was  having  the  care  and  attention  that  any  parent  could  give  any 
child,  and  a  great  deal  more  than  a  great  many  parents  could  give  their  chil- 
dren. 

**Q.  I  am  asking  you  for  the  conversations  with  Mr.  Brown,  and  as  to  what 
Mr.  Brown  said  that  he  would  do;  if  anything,  in  reference  to  Mr.  Cugle  and 
Florence?  A.  The  arrangement  he  had  made  with  Uncle  Bob  was  that  Flor- 
ence was  to  be  his  heir,  as  weU  as  Mrs.  Brown's  heir." 

[1]  Of  the  testimony  of  Mrs.  Le  Peton  and  Mr.  Cugle,  her  aunt 
and  her  cousin,  the  learned  counsel  for  the  respondent  says : 

"There  is  not  only  nothing  suspicious  or  improbable  in  their  testimony,  but, 
on  the  contrary,  it  is  corroborated  in  every  j:espect  by  the  documentary  evi- 
dence in  the  case  and  the  undisputed  conduct  of  the  Browns.  Under  such  cir- 
cumstances the  trial  court  cannot  be  criticized  for  having  credited  their  testi- 
mony, for  he  was  bound  to  credit  it  as  a  matter  of  law.  HuU  v.  Littauer,  162 
N.  Y.  569  [57  N.  E.  102J." 

I  do  not  agree  with  the  proposition  of  law  so  asserted.  In  Tousey 
V.  Hastings,  194  N.  Y.  79,  86  N,  E.  831,  the  Court  of  Appeals  said: 

*'There  may  be  a  question  of  fact,  when  all  the  witnesses  are  worthy  of 
.belief,  and  no  witness  contradicts  another.  Diverse  Inferences  may  be  drawn 
from  the  narrative  of  a  truthful  witness,  and  when  the  narration  is  of  oral 
admissions  made  some  time  before,  and,  although  the  precise  words  are  im- 
portant, there  is  no  circumstance  to  impress  them  particularly  on  the  memory, 
it  is  seldom  that  a  question  of  fact  is  not  presented  as  to  whether  the  essentia] 


Digitized  by 


Google 


Sup.  Ct)  BNKIS   y.  0QIGHE8TBB  1^1 

fact  Is  foHy  proved  Aside  from  the  dinger  of  fabitcatlon,  rerbal  admisdons 
are  regarded  as  unreliable  evidence,  because  ezperAenee  sbows  that  they  are 
frequentiy  misunderstood,  imperfectly  remembered,  and  inadvertently  made." 

And  this  court  said  in  Wildman  v.  Tones,  150  App.  Div.  514,  135 
N;Y.Supp.428: 

"The  distinction  between  the  declaration  of  an  Intention  to  make  a  will  In 
a  certain  way  and  a  definite  agreement  to  do  so,  while  of  the  greatest  im- 
portance when  it  comes  to  proving  a  claim  like  the  present,  might  easily  not 
be  perceived  by  a  layman  imaccustomed  to  considering  nice  distinctions  In 
language." 

[2]  The  respondent  claims  that  the  documentary  evidence  in  the 
case  supports  the  making  of  the  contract.  In  my  opinion,  the  con- 
trary is  true.  It  must  be  borne  in  mind  that  the  contract  was  asserted 
to  be  that  both  Mr.  and  Mrs.  Brown  should  leave  all  of  their  estate  to 
the  plaintiff.  Mrs.  Brown's  will,  in  regard  to  which  the  plaintiff  has 
instituted  no  action,  did  not  conform  to  the  alleged  contract.  She 
gave  outright  to  the  plaintiff  all  her  silverware,  jewelry,  and  so  much 
of  her  personal  effects  as  she  might  desire,  together  with  the  sum  of 
$10,000  absolutely.  She  gave  to  a  trustee  the  sum  of  $7,000,  to  pay 
over  the  income  to  her  aunt  during  life,  and  the  further  sum  of  $3,000 
to  pay  over  the  income  to  a  woman  friend  for  Ufe.  The  rest  and  res- 
idue she  gave  to  a  trust  company,  in  trust  to  pay  the  income  during 
her  life  to  the  plaintiff,  with  power  of  disposition  by  last  will  and 
testament,  and  if  she  died  intestate  to  her  lawful  issue,  with  provi- 
sion over,  in  case  of  intestacy  and  no  issue,  to  a  number  of  legatees, 
mdividual  and  corporate — one  being  $10,000  to  her  namesake,  the 
daughter  of  her  husband's  partner,  who,  as  executor,  is  defendant 
in  this  case.  Mr.  Brown's  will,  made  in  1915,  after  leaving  his  books, 
silverware,  household  furniture,  books,  and  personal  effects  to  the 
plaintiff,  bequeathed  to  the  daughter  of  his  partner  absolutely  a  legacy 
of  $10,000,  and,  after  providing  for  the  sale  of  his  interest  in  the 
business  to  his  partner,  left  the  residue  of  his  estate,  in  trust,  to  pay 
over  the  income  to  the  plaintiff  during  life,  and  upon  her  death  to 
her  appointees  under  her  last  will  and  testament,  and  upon  intestacy 
to  her  issue,  with  disposition  over,  in  case  of  dying  intestate  and  with- 
out issue,  to  legatees  personal  anct  corporate.  Thus  is  evidenced  by 
each  the  carrying  out  of  their  general  intention,  which  they  had  al- 
ways entertained  and  frequently  expressed,  of  treating  the  plaintiff 
as  their  child,  but  at  the  same  time  also  evidencing  their  absolute  be- 
lief that  they  had  the  right  to  dispose  of  their  property  as  they  pleased. 
The  truth  is  that  the  intention  of  Mr.  Brown  was  changed  by  the 
clandestine  marriage  of  the  plaintiff  to,  as  he  says  in  his  will,  a  man 
she  had  promised  Mrs.  Brown  she  would  not  marry,  and  as  he  would 
have  had  the  legal  right  to  cut  off  a  natural  daughter  for  such  conduct, 
he  had  the  same  right  so  far  as  his  adopted  daughter  was  concerned. 

[3]  There  have  been  many  cases  in  this  state  involving  the  ques- 
tion of  a  contract  made  to  take  effect  upon  the  death  of  the  promisor. 
In  most  of  them  the  promisor  died  intestate.  As  said  by  Judge  O'Brien 
in  Ide  V.  Brown,  178  N,  Y.  26,  70  N.  E.  101 : 
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•'Whatever  else  may  have  been  decided,  It  Is  safe  to  say  that  It  had  never 
yet  been  decided  that  a  verbal  arrangement  snch  as  appears  In  this  record  has 
been  given  such  effect  as  to  subvert  the  provisions  of  a  wllL" 

I  do  not  believe  that  upon  the  rules  laid  down  in  the  unbroken  line 
of  cases  covering  this  subject  the  last  will  and  testament  of  Mr. 
Brown  can  be  destroyed  and  held  for  naught  upon  this  alleged  oral  ir- 
revocable contract  made  by  him  and  his  wife  27  years  before  his  death. 
The  respondent  cites  Winne  v.  Winne,  166  N.  Y.  263,  59  N.  E.  832, 
82  Am.  St.  Rep.  647,  but  in  that  case  the  Court  of  Appeals  was  act- 
ing upon  the  unanimous  affirmance  of  the  Appellate  Division.  Fur- 
thermore, in  that  case  the  agreement  was  in  writing,  and  there  was  no 
will  to  show  the  understanding  of  the  decedent,  and  the  court  threw 
out  this  warning: 

"While  we  are  of  the  opinion  that  specific  performance  of  this  contract  was 
properly  ajvarded,  this  decision  is  based  solely  upon  the  findings  of  the  trial 
court,  and  the  particular  facts  and  circumstances  of  this  case.  Yet  it  must  not 
be  regarded  as  an  authority  for  maintaining  such  an  action  under  different  cir- 
cumstances or  upon  other  proof,  as  the  granting  or  denial  of  such  relief  al- 
ways rests  in  the  sound  discretion  of  the  court,  and  should  be  denied  unless  the 
agreement  is  fair  and  just  and  its  enforcement  equitable." 

And  there  were  two  dissents  to  the  affirmance  in  the  Court  of  Ap- 
peals. Healy  v.  Healy,  55  App.  Div.  315,  66  N.  Y.  Supp.  927,  affirm- 
ed 166  N.  Y.  624,  60  N.  E.  1112,  without  opinion,  is  also  relied  upon. 
Of  that  case  the  Court  of  Appeals  said  in  Hamlin  v.  Stevens,  177  N. 
Y.  39,69  N.  E.  118: 

"In  a  later  case  we  were  fettered  by  the  Iron  rule  of  unanimous  affirmance, 
which  prevented^  us  from  looking  into  the  evidence,  and,  following  the  Winne 
Case,  we  afiirmed  the  judgment  Healy  v.  Healy,  166  N.  Y.  624  [60  N.  B. 
1112]." 

In  Mahaney  v.  Carr,  175  N.  Y.  454,  67  N.  E.  903,  the  Court  of  Ap- 
peals reversed  a  judgment  of  the  Appellate  Division,  affirming  a 
judgment  in  favor  of  the  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term.  The  judgment  depended  upon  this  finding 
of  the  court  below: 

"That  the  plaintiff  is  the  daughter  of  James  CJonnelly  and  that  prior  to  and 
until  about  the  month  of  April,  1876,  the  plaintiff  lived  with  her  said  father 
as  his  daughter.  That  during  or  abo\^  the  month  of  April,  1876,  plaintilTB 
said  father,  James  Connelly,  in  behalf  m  this  plaintiff,  entered  into  a  contract 
with  Joseph  Carr,  deceased,  the  grandfather  of  this  plaintiff,  in  and  by  which 
plaintiff's  said  father,  James  Connelly,  surrendered  to  said  Joseph  Carr,  de- 
ceased, all  rights  in  and  to  the  plaintiff  as  his  daughter,  and  permitted  said 
Joseph  Carr,  deceased,  to  adopt  the  plaintiff  as  the  daughter  of  said  Joseph 
Carr,  deceased,  and  to  take*  her  as  his  child,  take  his  name,  and  have  the 
sole  benefit  of  the  plaintiff's  society,  services  and  earnings,  in  consideration  for 
which  said  Joseph  Oarr,  deceased,  agreed  with  said  James  Connelly,  in  behalf 
of  the  plaintiff,  that  said  Joseph  Carr,  deceased,  should  give  this  plaintiff  a 
chUd's  share  of  his  property  upon  his  death,  to  wit,  a  one^fourth  interest  in 
all  the  real  and  personal  property  which  said  Joseph  Carr,  deceasedt  should 
thereafter  acquire." 

The  court  said : 

"It  does  not  appear  from  the  finding  that  the  alleged  contract  was  in  writ- 
ing, and  upon  the  argument  in  this  court  the  learned  counsel  for  the  plaintiff 
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treated  It  as  entirdx  oraL  It  nrast  certainly  be  permittlble  to  look  Into  the 
zecord  for  tbe  blstory  of  the  transaction^  and  in  order  to  ascertain  the  tnie 
■oope  and  meaning  of  the  finding,  and  thai  it  is  very  easy  to  see  what  took 
place.  The  plalntifTs  mother  bad  Just  died,  and  ahe  was  a  ctiild  5  years  old, 
▼eiy  much  In  need  of  the  care  and  attention^of  some  relative  who  had  an  in* 
terest  In  her/ntnre  welfare.  Her  grandfather  and  grandmother  became  her 
natural  protectors  and  assumed  towards  her  the  duties  of  parents.  They 
brought  her  up  and  educated  her  in  a  manner  that  was  much  above  their  sta- 
tion in  life,  since  it  appears  that  both  her  parents  and  grandparents  were 
people  in  very  humble  circumstances.  She  became  a  teacher  in  the  schools 
and  is  now  married.  It  is  quite  likely  that  her  own  merits  and  industry  con- 
tributed to  her  success.  We  are  bound  to  assume  that  she  performed  all  the 
duties  of  a  daughter  in  the  household  of  her  grandfather,  and  at  the  same 
time  It  is  quite  apparent  that  she  was  fortunate  in  finding  so  good  a  home. 

'The  finding  of  fact  described  a  case  or  a  transaction  that  must  occur 
almost  every  day,  or  at  least  is  a  very  coounon  event  in  the  domestic  relations ; 
but  the  learned  courts  below  have  attributed  to  the  facts  found  legal  conse- 
quences that  are  far-reaching  and  of  the  most  momentous  importance.  It  has 
been  held  that,  from  the  time  that  the  deceased  took  this  child  under  the  ar- 
rangement found,  he  became  disabled  from  transferring  or  disposing  of  his 
property,  since  all  such  conveyances  and  transfers,  even  to  his  wife,4iave  been 
held  to  be  null  and  void  as  to  the  plaintiff.  It  has  been  held  that  the  grand- 
father's will,  in  which  he  attempted  to  dispose  of  his  property  for  the  support 
and  benefit  of  his  widow,  is  also  null  and  void  as  to  the  plaintifi^,  and  general- 
ly that  the  plaintiff,  by  means  of  this  simple  transaction,  when  she  was  5  years 
old,  secured  legal  rights  against  her  grandfather  and  his  property  that  over- 
reach and  override  all  future  conveyances,  transfers,  gifts,  or  testamentary  dis- 
positions of  the  same  by  him.  From  the  time  that  the  grandfather  took  this 
diild  into  his  house,  his  right  of  future  disposition  of  his  property,  which  all 
men  generally  possess,  became  limited  and  restricted*  These  are  the  conclu- 
sions to  be  deduced  from  the  Judgment  in  this  case." 

The  judgment  was  reversed. 

In  Hamlin  v.  Stevens,  177  N.  Y.  39,  60  N.  E.  118,  the  court  said: 

"Oootracts  of  the  character  in  question  have  become  so  frequent  in  recoit 
years  as  to  cause  alarm,  and  the  courts  have  grown  conservative  as  to  the  na- 
ture of  the  evidence  required  to  establish  them,  and  in  enforcing  them,  when 
established,  by  specific  performance^  Sueh  contracts  are  easily  fabricated 
and  hard  to  disprove^  because  the  sole  contracting  party  on  one  side  is  always 
dead  when  the  question  arises.  They  are  the  natural  resort  of  unscrupulous 
persons  who  wish  to  despoil  the  estates  of  decedents." 

After  reviewing  Shakespeare  v.  Markham,  72  N.  Y.  400,  Winne 
V.  Winne,  166  N.  Y.  263,  59  N.  E.  832,  82  Am.  St.  Rep.  647,  Healy 
v.  Healy,  166  N.  Y.  624,  60  N.  E.  1112,  Brantingham  v.  Huflf,  174 
N.  Y.  53,  66  N.  E.  620,  95  Am.  St.  Rep.  545,  and  Mahaney  v.  Carr, 
175  N.  Y.  454,  67  N.  E.  903,  the  court  proceeded: 

"We  are  of  the  opinion  that  no  view  of  the  evidence  in  the  case  before  us 
would  warrant  the  conclusion  that  the  alleged  contract  was  made.  Assuming 
that  the  trial  Judge  believed  that  the  appellant  and  his  mother  intended  to  tell 
the  truth,  still,  owing  to  their  deep  interest,  it  would  be  unsafe  to  base  a  find- 
ing on  their  testimony,  when  it  may  be  followed  by  such  grave  consequences. 
Such  eontracts  are  dangerous.  They  threaten  the  security  of  estates,  and 
throw  doubt  upon  the  power  of  a  man  to  do  what  he  wills  with  his  own.  The 
savings  of  a  lifetime  may  be  taken  away  from  his  heirs  by  the  testimony  of 
witnesses  who  qseak  under  the  strongest  bias  and  the  greatest  temptation, 
with  all  the  dangers  which,  as  experience  shows,  surround  such  evidence.  The 
truth  may  be  in  them,  but  it  is  against  sound  policy  to  accept  their  statements 
as  true,  under  tile  circumstances  and  with  the  results  pointed  out  Such  con- 
tracts ^hoold  be  in  writing,  and  tbe  writing  should  be  produrad,  or,  if  ever 
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baded  upon  parol  erldence,  It  should  be  given  or  corroborated  tn  all  substaii* 
tial  particulars  by  disinterested  witnesses.  Unless  they  are  established  dearly 
by  satisfactory  proofs  and  are  equitable,  specific  performance  should  not  be 
decreed.  We  wish  to  be  emphatic  upon  the  subject,  for  we  are  impressed  with 
the  danger,  and  aim  to  protect  the  community  from  the  spoliation  of  dead  men*8 
estates  by  proof  of  such  contracts  through  parol  eridenoe  given, by  interested 
witnesses,** 

This  received  the  unanimous  approval  of  the  court. 
In  Ida  V.  Brown,  178  N.  Y.  26,  70  N.  E.  101,  Judge  O'Brien  used 
this  language,  after  reviewing  the  rules  as  to  this  class  of  cases : 

"When  the  testator  made  the  will  disposing  of  his  estate,  he  supposed  that 
the  law  of  the  land  was  that  he  had  the  right  to  do  what  he  would  with  his 
own ;  but  In  this,  it  seems,  he  was  mistaken.  He  did  not  suppose  that  his  will 
could  be  destroyed  by  calling  a  single  witness  to  testify  to  a  verbal  interview 
with  the  testator,  wherein  it  is  said  he  promised  to  make  another  and  better 
wUl." 

In  Holt  v.  Tuite,  188  N.  Y.  17,  80  N.  E.  364,  reversing  the  Appellate 
Division,  which  had  affirmed  an  interlocutory  judgment  of  the  Special 
Term  for  plaintiff.  Judge  Hiscock  said : 

The  action  "was  brought  to  compel  specific  performance  of  a  contract  alleged 
to  have  been  made  between  the  intestate,  Bridget  Dltton,  and  said  Margaret 
Gallagher  while  an  Infant,  whereby  the  former  agreed  that  upon  her  death 
all  of  her  property  should  pass  to  the  latter,  in  consideration  during  the  for- 
mer's life  of  the  companionship  of  and  the  assumption  of  a  child's  duties  and 
the  performance  of  certain  other  services  by  said  Margaret,  and  which  con- 
tract, it  is  claimed,  was  fully  executed  by  the  latter.  •  •  •  It  Is  not  claim- 
ed that  there  was  any  written  contract,  or  that  the  public  authorities  or  any 
other  adult  acted  in  behalf  of  the  infant  In  making  the  alleged  contract.  Out- 
side of  the  facts  already  referred  to  [living  with  the  decedent,  talfing  her  name, 
working  for  her,  being  married  from  her  house,  and  the  decedent  calling  Mar- 
garet's child  her  grandchild,  etc.],  the  evidence  that  there  ever  was  any  such 
contract  consists  solely  in  the  testimony  by  certain  witnesses  of  statements 
or  admissions  alleged  to  have  been  made  by  Bridget  Dltton,  and  which  have 
been  supposed  to  establish  the  existence  and  details  of  the  contract  «  •  * 
I  next  pass  In  order  to  a  consideration  of  the  rules  by  which  we  are  to  de- 
termine the  weight  and  force  of  the  evidence  and  facts  which  have  been  recapit- 
ulated. These  rules  must  be  reasonably  familiar,  for  recently  they  have  been 
formulated  by  this  court  after  much  consideration  and  with  dellberatloD.  They 
have  emphasized  with  Increasing  decisiveness  the  caution  with  which  claims 
of  the  class  to  which  the  present  one  belongs,  must  be  scrutinized  and  the  high 
order  of  proof  by  which  they  must  be  sustained.  The  court  has  felt  com- 
pelled to  do  this  by  the  frequency  with  which  such  claims  were  arising,  and 
in  view  of  the  dangerous  opportunities  afforded  through  them  of  fraudulently 
sweeping  the  property  of  a  dead  person  away  from  those  to  whom  it  would 
naturally  pass.  These  rules  must  be  general  in  their  application,  and  may  not 
be  too  much  shifted  in  any  particular  case  to  meet  the  necessities  and  equi- 
ties, real  or  fancied,  of  that  particular  case"— citing  Shakespeare  v.  Markham, 
72  N.  Y.  400;  Hamlin  v.  Stevens,  supra. 

The  court  proceeded : 

"In  Rosseau  v.  Rouss,  180  N.  T.  116  [72  N.  E.  9161,  in  speaking  of  an  alleged 
contract  sustained  by  many  equitable  circumstances  and  directly  testided  to 
by  one  Interested  witness,  who  was  corroborated  by  thisee  witnesses,  tes- 
tifying to  admissions  made  by  the  decedent  to  the  effect  that  be  had  made 
a  contract  resembling  the  one  sworn  to,  the  court  said:  *Thus  the  evidence 
relied  upon  to  establish  the  contract  is,  first,  the  testimony  of  the  mothsr, 
who  tried  to  swear  $100,000  Into  the  pocket  of  her  own  child;  and,  sec- 
ond, the  testimony  of  witnesses  who  swear  to  the  admissiouji  of  a  dead 
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man.  Tbe  former  iM  Aangetimsr;  tltt  latter  la  ^eak;  an^  h«lflier  shckild 
be  acted  upon  without  great  caution.  We  have  repeatedly  held  that  such 
a  contract  must  not  only  be  certain  and  definite,  and  founded  upon  an  ade- 
guare  consideration,  but  also  that  it  must  be  established  by  the  clehreet 
and  most  convincing  evidence.'  •  *  •  We  have  been  rigid  and  exacting  as 
to  the  sufficiency  of  tbe  evidence  to  establish  them  [such  contracts],  and  have 
condemned  the  proof  thereof  ^through  parol  evidence  given  by  Interested  wit- 
nesses,* us  'such  contracts  are  easily  fabricated  and  hard  to  disprove,  because 
the  sole  contracting  party  on  one  side  is  always  dead  when  the  question  arises.' 
We  have  declared  that  they  'should  be  In  writing,  and  the  writing  should  be 
produced,  or,  if  ever  based  npon  parol  evidence,  it  should  be  gtren  or  oorrob- 
oruted  in  all  substantial  particulars  by  disinterested  witnesses.' " 

And  using  language  espedally  applicable  to  this  case  he  said : 

"But,  conceding  that  equitable  considerations  would  have  been  satisfied  by  a 
d!?TH)sltion  of  all  of  the  decedent's  property,  the  burden  still  rested  upon  the 
plaintiff  to  establish  that  in  fact  a  contract  was  made  providing  for  such  dis- 
poslti«>n.  The  mere  fact  that  equity  would  justify  snch  a  contract  will  not 
satisfy  the  necessity  of  proving  that  such  contract  in  fact  was  made.  And  It 
is  on  this  point  that  plaintiff's  case,  as  I  regard  it,  is  fatally  weak.  ♦  ♦  ♦ 
Some  of  the  witnesses  who  have  detailed  these  talks  do  not  appear  in  an  en- 
tirely unprejudiced  attitude;  but,  assuming  that  they  are  entirely  impartial, 
and  that  t^ithout  any  apparent  cause  for  It  they  have  been  able  after  years  to 
rppeat  with  exact  precision  what  the  dead  woman  said,  still  I  fall  to  find  any 
sutlicient  pro<»f  of  the  alleged  contract.  I  find  evidence  upon  the  assumption  in- 
dulged in  which  would  Justly  the  conclusion  that  the  dead  woman  Intended 
to  adopt  the  girl,  and  that  she  desired  or  expected  or  believed  that  upon  her 
death  everything  would  belong  to  the  child.  She  may  have  harbored  the  un- 
founded belief  that  the  child  was  legally  adopted  and  would  inherit  all  of  her 
property,  but  all  of  this  is  far  away  from  plaintiff's  theory,  6nd  falls  Car  short 
of  estnblishing  that  at  some  time  the  woman  made  with  the  child  a  specific 
contract  whereby  she  bound  up  the  disposition  of  all  of  her  property,  present 
and  future,  to  the  latter  in  consideration  of  a  promise  to  do  the  various  things 
which  the  girl  U  said  BObsequently  to  have  done/' 

And  the  judgrnent  was  unanimously  reversed. 

In  Tousey  v.  Hastings,  194  N.  Y.  79,  86  N.  E.  831,  the  court  said: 

"There  was  no  writing  of  any  kind  to  support  the  contract.  No  witness  was 
called  who  was  present  when  it  is  alleged  to  have  been  made,  and  the  only 
evidence  to  establish  it  was  given  by  two  witnesses,  doubtless  disinterested,  who 
testified  to  admissions  made  by  the  decedent  in  casual  conversations  with 
them  more  than  two  years  before.  She  made  two  wills  afterward,  and  in 
each  ignored  the  plaintiff's  claim,  yet  it  is  conceded  that  she  was  a  woman  of 
high  character.  ♦  •  ♦  As  the  highest  federal  court  once  declared:  'Courts 
of  Justice  lend  a  very  unwilling  ear  to  statements  of  what  dead  men  had  said.' 
Lea  V.  Polk  Co.  Copper  Co.,  21  How.  (U.  S.)  49<^-5(H  [16  L.  Ed.  203J." 

In  Taylor  v.  Higgs,  202  N.  Y.  67,  95  N.  E.  31,  where  the  action  was 
brought  to  specifically  enforce  a  contract  alleged  to  have  been  made  by 
the  deceased,  whereby  she  promised  upon  her  death  to  devise  and  be- 
queath to  plaintiff  all  the  property  she  had  received  under  the  will  of  her 
hte  husband,  in  reversing  an  affirmance  by  the  Appellate  Division  of  a 
judgment  for  the  plaintiffs  at  the  Special  Term,  Chief  Judge  CuUen 
said: 

**The  testimony  to  establish  the  agreement  contended  for  was  that  of  Mrs. 
Beckham,  a  sister  of  Dr.  Taylor,  and  Mrs.  Treat,  a  sister  of  the  plaintiffs' 
mother.  ♦  •  ♦  Much  of  the  testimony  consists  of  admissions  by  Mrs.  Tay- 
lor. Other  witnesses  were  produced  to  prove  various  statements  by  Mrs. 
Taylor  of  her  intention  to  dispose  of  the  property  to  the  plaintiffs.    •    ♦    ♦  " 
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After  quoting  from  Hamlin  v.  Stevens,  supra,  he  proceeded: 

''Tested  by  these  rules.  It  seems  to  me  that  the  plaintiffs  did  not  establldk 
their  case." 

In  the  Matter  of  McMillan,  167  App.  Div.  817,  153  N.  Y.  Supp.  400. 
affirmed  218  N.  Y.  64,  112  N.  E.  573,  this  court  held  that,  while  the 
testimony  of  the  husband  of  the  claimant  was  not  incompetent  under 
section  829  of  the  Code  of  Civil  Procedure,  "he  was  an  interested  wit- 
ness, and  that  as  such  his  testimony  cannot.be  regarded  as  of  a  quality 
sufficient  to  support  the  judgment  under  the  rule  laid  down  in  similar 
cases."  We  pointed  out,  after  quoting  the  rule  in  Hamlin  v.  Stevens, 
supra,  that  in  Holt  v.  Tuite,  supra,  "the  witnesses  whose  testimony  was 
disregarded  as  being  interested  were  in  no  way  legally  interested  in 
the  estate  or  the  property  nor  related  by  kinship  to  the  parties ;  they 
were  merely  involved  in  certain  disputes  calculated  to  excite  their  lU 
will  against  the  heirs  or  representatives  of  the  estate;"  that  in  Hun- 
gerford  v.  Snow,  129  App.  Div.  816,  114  N.  Y.  Supp.  127,  the  husband 
testified  to  the  oral  agreement,  and  the  court  held  that  the  defendant 
had  failed  to  establish  it  by  such  clear  and  convincing  evidence  as  re- 
quired under  the  rule;  that  in  Scheu  v.  Blum,  119  App.  Div.  827,  104 
N.  Y.  Supp.  887,  the  same  rule  was  applied  to  the  husband's  testi- 
mony; that  in  Dueser  v.  Meyer,  129  App.  Div.  598,  114  N.  Y.  Supp. 
64,  the  same  rule  was  applied  to  the  testimony  of  the  plaintiff's  wife; 
that  in  Butcher  v.  Geissenhainer,  125  App.  Div.  272,  109  N.  Y.  Supp. 
159,  the  rule  was  applied  to  sisters;  and  in  White  v.  Devendorf,  127 
App.  Div.  791,  111  N.  Y.  Supp.  815,  the  rule  was  applied  to  the  tes- 
timony of  relatives. 

From  a  careful  consideration  of  all  of  the  evidence  in  the  case,  and 
the  examination  of  all  of  the  cases  bearing  upon  the  subject,  I  have 
reached  the  conclusion  that  there  is  not  sufficient  evidence  to  sustain 
the  third  finding  of  fact,  as  to  the  making  of  the  contract  in  or  about 
the  month  of  May,  1890,  and  that  there  is  no  evidence  in  the  case  to 
support  the  8th  finding  that  at  the  time  of  the  adoption,  in  1914,  Mr. 
and  Mrs.  Brown  agreed  with  plaintiff  that  on  their  death  plaintiff 
should  be  their  heir,  and  should  receive  all  their  respective  estates,  and 
therefore  that  the  judgment  appealed  from  should  be  reversed,  with 
costs,  and  the  complaint  dismissed,  with  costs  to  the  appellants.  Set- 
tle order  on  notice. 

LAUGHUN  and  SMITH,  JJ.,  concur. 

DOWLING,  J.  (dissenting).  This  action  is  brought  to  enforce  the 
specific  performance  of  a  contract  whereby  William  H.  Brown,  in  the 
year  1890,  agreed,  in  consideration  of  plaiptiff's  father  forever  sur- 
rendering plaintiff  and  all  his  natural  and  legal  rights  as  her  father  to 
Brown  and  his  wife,  the  latter  would  take  plaintiff  (then  of  the  age  of 
7  years,  her  mother  being  dead)  and  adopt  her  when  their  then  sur- 
viving parents  died ;  that  they  would  rear,  support,  and  educate  plain- 
tiff, and  treat  her  in  all  respects  as  their  own  child,  and  that  said 
Brown  and  his  said  wife  further  jointly  and  severally  agreed  that  on 
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their  deati)  plaintiff  should  be  their  heir  and  receive  all  of  their  re- 
spective estates. 

A  case  such  as  this,  founded  upon  an  oral  contract  claimed  to  have 
been  made  many  years  ago  with  a  person  now  deceased,  falls  within 
the  category  of  those  agreements  which  the  Court  of  Appeals  often 
characterized  as  easiljr  fabricated,  hard  to  disprove,  to  be  regarded 
with  suspicion,  re^uinng  to  be  established  clearly  by  satisfactory  evi- 
dence, and  necessitating  proof  of  their  consideration,  their  equitable 
nature,  and  their  certainty  and  definiteness.  Shakespeare  v.  Mark- 
ham,  72  N.  Y.  406;  Gall  v.  GaU,  138  N.  Y.  675,  34  N.  E.  515 ;  Brant- 
ingham  v.  Huff,  174  N.  Y.  S3,  66  N.  E.  620,  95  Am.  St.  Rep.  545; 
Hamlin  v.  Stevens,  177  N,  Y,  39,  69  N.  E.  118;  Mahaney  v.  Carr,  175 
N.  Y.  454,  67  N.  E.  903 ;  Ide  v.  Brown,  178  N.  Y.  26,  70  N.  E.  101 ; 
Rosseau  v.  Rouss,  180  N.  Y.  116,  72  N.  E.  916;  Tousey  v.  Hastings, 
194  N.  Y.  79,  86  N.  E.  831 ;  Taylor  v.  Higgs,  202  N.  Y.  65,  95  N.  E.. 
30.  And  yet  there  is  no  reason,  either  in  law  or  in  equity,  why  such 
a  contract  should  not  be  specifically  enforced,  if  the  proof  measures 
up  to  these  tests,  and  meets  the  requirements,  laid  down  in  Tousey 
V.  Hastings,  of  being  "clearly  credible  and  satisfactory."  We  think 
the  case  now  under  consideration  is  so  established. 

The  proof  shows  that  in  1890  plaintiff,  then  known  as  Florence 
Cugle,  was  of  the  age  of  7  years,  and  was  Uving  with  her  father,  Robert 
M.  Cugle,  at  405  Lenox  avenue,  New  York  City ;  her  mother  being 
dead  since  May  26,  1889.  Cugle  and  William  H.  Brown  were  inti- 
mate friends,  and  their  social  and  business  relations  were  close  and 
cordial.  They  were  together  a  great  deal,  and  Brown  and  his  wife 
often  visited  Cugle's  home.  They  became  very  much  attached  to 
plaintiff,  and,  being  without  any  hope  of  offspring  of  their  own,  often 
expressed  their  desire  to  have  her  as  their  own  child,  secured  per- 
mission to  have  her  visit  their  home  continually,  and  finally  Brown 
said  he  did  not  want  to  keep  on  borrowing  the  child,  but  wanted  her 
as  his  own.  Cugle  at  first  objected,  saying  he  did  not  want  to  give 
her  up,  but  was  willing  that  she  should  visit  back  and  forth  for  a 
couple  of  3rears,  until  he  made  up  his  mind  whether  he  would  give  her 
up  permanently.  But  the  Browns  persisted,  and  said  repeatedly  that 
they  wanted  to  take  plaintiff  into  their  home,  adopt  her  by  a  court 
proceeding,  and  that  she  should  be  heir  to  all  their  property  and  es- 
tate^ and  Aey  would  both  leave  their  estate  to  her.  Cugle  insisted  on 
the  adoption  being  a  l^;al  one,  if  it  was  to  take  place.  Mrs.  Brown 
said  she  wanted  Cugle  to  look  at  things  in  the  right  way,  as  Florence 
was  going  to  be  made  an  heiress  and  have  her  future  protected ;  that 
she  would  be  the  heir  of  Mrs.  Brown's  estate,  which  would  be  a  good 
thing  to  look  forward  to,  as  Cugle  had  become  insolvent.  Brown  and 
his  wife  said  they  wanted  plaintiff  to  use  her  own  name  of  Cugle  until 
their  respective  mothers  were  dead,  at  which  time  they  could  by 
court  proceedings  make  plaintiff  their  legal  heir.  To  a  business  friend, 
who  maintained  close  social  relations  with  him,  Brown  repeatedly 
declared,  during  a  period  of  12  years  dating:  back  to  1902,  that  plain- 
tiff was  all  he  and  his  wife  had  in  the  world,  and  they  were  very  fond 
and  proud  of  her.  He  referred  to  her  always  as  their  daughter,  and 
175N.T.S.— 17 
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said  that  all  that  he  and  his  wife  possessed  would  be  hers ;  that  he  was 
going  to  make  a  will  in  her  favor,  leaving  her  everything.  In  Jan- 
uary, 1914,  Brown  spoke  to  this  witn6ss  of  the  death  of  Mrs.  Brown's 
mother,  and  said  that,  both  his  mother  and  his  wife's  being  now  dead, 
they  were  free  to  legally  adopt  plaintiff  and  their  entire  estate  would 
be  hers. 

At  the  funeral  of  plaintiffs  father.  Brown  told  a  witness  that  he 
was  devoted  to  plaintiff,  who  would  eventually  be  a  very  rich  girl,  as 
she  would  inherit  all  of  the  money  belonging  to  himself  and  his  wife ; 
that  he  had  legally  adopted  plaintiff,  taken  care  of  her,  maintained  and 
supported  her,  and  paid  all  her  school  and  clothing  bills.  Brown  also 
told  the  witness  that  he  had  taken  complete  charge  of  plaintiff,  and 
that  plaintiff's  father  had  turned  her  over  to  hira  and  Mrs.  Brown,  to 
rear  and  raise,  thinking  it  best  for  her,  and  that  the  arrangement  he 
,  had  made  with  Cugle  was  that  plaintiff  was  to  be  the  heir  of  his  wife, 
as  well  as  his  own.  This  witness  also  testified  that  plaintiff's  father 
had  told  him  the  same  thing.  Another  witness  testified  that  in  1915 
Brown  told  her  how  fond  he  was  of  plaintiff ;  that  she  was  everything 
in  the  world  to  him :  that  he  had  made  his  will  in  her  favor  upon  return- 
ing from  Philadelphia,  where  her  name  had  been  changed  to  Florence 
Brown.  He  said  that  he  had  made  an  arrangement  with  plaintiffs 
family,  when  he  took  her  into  his  household,  that  he  would  make  her 
his  heir,  and  not  only  that,  but  Mrs.  Brown  would  make  her  her  heir- 
ess ;  that  plaintiff  had  Mrs.  Brown's  money,  who  had  died  a  short  time 
ago,  making  the  former  her  heir,  and  she  would  be  a  very  rich  girl.  He 
expressed  the  opinion  that  no  man  was  good  enough  for  her.  Brown 
told  this  witness  the  agreement  of  adoption  was  made  with  plaintiff's 
father.  To  another  witness  Brown  said  that  plaintiff  was  a  wonder- 
ful girl ;  that  they  had  adopted  her,  and  she  was  a  daughter  and  more 
to  them;  that  her  name  had  been  Cugle,  but  she  had  taken  that  of 
Brown;  that  Mrs.  Brown  was  going  to  make  her  her  heir,  and  he 
(Brown)  would  do  the  same.  Later  Brown  told  the  witness  that  his 
wife  had  made  plaintiff  her  heir,  and  he  was  going  to  make  her  his  heir, 
and  some  day  she  would  be  a  very  rich  girl;  that  his  wife's  estate 
would  amount  to  between  $200,000  and  $250,000.  He  again  told  wit- 
ness that  he  was  going  to  give  plaintiff  his  entire  estate  and  make  his 
will  accordingly,  as  he  wanted  her  to  have  all  he  possessed.  Then,  in 
November,  1916,  Brown  told  this  same  witness  that  plaintiff  had  mar- 
ried without  his  consent,  and  he  was  going  to  cut  her  off  in  his  will, 
and  would  leave  her  nothing ;  that  he  always  intended  to  leave  his  es- 
tate to  her,  and  on  one  occasion  he  said  that  he  had  taken  plaintiff  with 
him  to  Philadelphia,  where  he  had  made  his  will,  as  he  wanted  her 
to  understand  its  terms  as  he  had  left  all  his  estate  to  her. 

In  May,  1914,  Brown,  his  wife,  and  plaintiff  left  for  Philadelphia, 
and  on  their  return  Brown  told  the  room  clerk  at  the  hotel  where  he 
was  living  that  he  had  adopted  plaintiff  and  intended  to  make  her  his 
heir,  and  that  the  three  of  them  had  gone  to  Philadelphia  because  Of 
some  restrictions  on  adoption  in  the  state  of  New  York. 

It  was  shown  that  the  safe  deposit  vault  in  the  National  Park  Bank 
containing  Brown's  securities  (amounting  to  $105,000)  was  rented  in 
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the  name  of  'William  H.  Brown  or  Florence  C  Brown/*  'It  was  not 
changed  to  Brown's  sole  name  until  after  plaintiff's  marriage.  The 
securities  were  still  therein  at  the  time  of  Brown's  death.  The  lawyer 
in  Philadelphia,  who  attended  to  the  1^1  business  there,  was  called 
to  testify  to  the  adoption  proceedings  and  to  the  various  wills. 

The  documentary  evidence  in  the  case  is  most  important,  and  to  my 
mind  conclusively  establishes  the  plaintiff's  version  of  the  contract. 
It  is  her  claim  that  she  was  to  be  legally  adopted  by  Brown  and  his 
wife  only  after  both  their  then  surviving  parents  were  dead.  The 
last  to  die  was  Mrs.  Charlotte  Manley  (mother  of  Mrs.  Brown),  who 
died  in  December,  1913.  The  other  parent  Mrs.  Matilda  Brown  had 
died  in  1910.  Plaintiff's  father  died  in  1911.  In  May,  1914,  Brown 
and  his  wife,  taking  plaintiff  with  them,  went  to  Philadelphia.  On 
May  20,  1914,  Brown  and  his  wife  verified  a  petition  to  the  court  of 
common  pleas  No.  3  for  the  city  and  county  of  Philadelphia,  wherein 
they  set  forth: 

"(1)  That  petitioners  were  bom  in  the  state  of  Peimsylvania  and  hare  been 
married  to  each  other  for  ui^wards  of  32  years. 

"(2)  That  petitioners  have  for  many  years  past  resided  in  the  <Aty  of  New 
York ;  that  their  last  and  recent  residence  there  was  No.  134  West  Eighty- 
Sixth  street,  and  within  the  last  few  days  they  have  quit  and  abandoDed  the 
same  as  their  home  and  residence,  and  have  not  determined  where  they  will 
permanently  reside  in  the  future. 

"(3)  That  petitioners  are  frequent  visitors  to  the  dty  of  Philadelphia,  in  the 
state  of  Pennsylvania,  and  are  at  preaent  temporarily  residing  at  the  Hotel 
Bellevue-Stratford,  in  said  city. 

"(4)  That  petitioners  are  childless  and  their  family  consists  of  themselves 
and  Miss  Florence  A.  Cugle ;  that  the  said  Florence  A.  Cugle  was  bom  in  the 
state  of  New  York  on  March  1, 1883,  and  she  is  just  past  31  years  of  age ;  that 
she  is  the  daughter  of  Robert  McDowell  Cugle  and  Melvina  Cugle,  both  of 
;whom  are  deceased ;   that  she  is  a  single  woman  and  has  no  brother  or  sister. 

**(5)  That  the  said  Florence  A.  Cugle  has  lived  with  the  petitioners  since  she 
was  seven  years  of  age,  and  since  then  has  been  wholly  supported  and  edu- 
cated by  them,  and  during  all  that  period  to  the  present  has  been  reared  and 
treated  by  them  as  If  she  were  their  own  offspring. 

"<6)  That  the  petitioners  are  desirous  of  adopting  the  said  Florence  A.  Cu- 
gle, as  th^  child  and  as  one  of  their  heirs,  and  she  the  said  Florence  A. 
Cugle  consents  to  be  so  adopted  and  to  be  subject  to  the  duties  of  such  child, 
as  will  appear  by  her  joining  in  the  prayers  hereof. 

*^(7)  The  petitioners  are  also  willing  and  desirous  that  the  said  Florence  A. 
Cugle  Shan  assume  and  bear  their  name,  and  the  said  Florence  A.  Cugle  is 
also  desirous  of  assuming  and  bearing  the  surname  of  the  said  petitioners. 

'•Wherefore  your  petitioners  pray  our  honorable  court  to  order  and  decree 
that  the  said  Florence  A.  Cugle  shall  have  all  the  rights  of  a  child  and  heir  of 
your  petitioners  and  be  subject  to  the  duties  of  such  child,  and  that  the  said 
Florence  A.  Cugle  may  assume  and  bear  the  surname  of  your  petitioners. 

"And  your  petitioners  will  every  pray.  William  H.  Brown, 

••Charlotte  P.  Brown." 

The  petition  was  verified  by  both  of  them,  plaintiff,  signing  as  Flor- 
ence A.  Cngle,  joined  in  writing  in  the  application,  and  consented  to 
the  proposed  adoption  of  her  by  the  Browns  and  to  the  assumption  by 
her  of  the  name  "Brown."  A  decree  of  said  court  was  accordingly 
made  on  May  25,  1914,  granting  the  prayer  of  the  petitioners,  and 
ordering  and  decreeing  "that  said  Florence  A.  Cugle  have  all  the  rights 
of  a  child  and  heir  of  the  said  William  H.  Brown  and  his  wife,  Char- 
lotte P.  Brown,  the  petitioners,  and  be  subject  to  the  duties  of  said 
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child,"  and  plaintiff  was  to  assumit  and  bear  the  name  **Brown/*  On 
May  26,  1914,  Mrs.  Brown  made  her  will,  describing  herself  as  former- 
ly residing  in  the  city  and  state  of  New  York,  but  then  temporarily 
residing  in  the  city  of  Philadelphia,  By  the  second  paragraph  thereof 
she  gave  and  bequeathed  all  her  silverware,  jewelry,  and  such  personal 
effects  as  she  might  sdect,  with  $10,000  in  cash,  "unto  my  adopted 
daughter,  Florence  A.  Cugle  Brown  (her  adoption  by  me  having  been 
confirmed  by  a  decree  of  the  court  of  common  pleas  No.  3  of  the  city 
and  county  of  Philadelphia,  dated  May  25,  A.  D.  1914)."  After  gifts 
of  the  income  on  $7,000  and  $3,000,  respectively,  for  life  to  an  aunt 
and  a  friend,  and  of  $500  for  the  care  of  her  burial  plot  in  Woodlawn 
Cemetery,  she  created  a  trust  fund  of  her  residuary  estate  the  income 
thereof  was  to  be  paid  to  her  "adopted  daughter  Florence  A.  Cugle 
Brown"  for  life,  with  power  of  disposition  of  the  principal  at  her 
death.    A  clause  in  the  will  read : 

"Fifth.  I  desire  to  note  In  this  my  last  will  that  I  have  not  made  any  devise 
or  bequest  to  my  husband  William  H.  Brown,  because  he  has  specially  request- 
ed me  not  to,  he  having  advised  with  me  conoeming  the  propriety  of  the  into- 
visions  of  this  my  will,  all  of  which  meet  with  his  approval." 

Mrs.  Brown  died  in  October,  1915.  Her  will  was  duly  probated  and 
plaintiff  is  still  receiving  the  income  from  the  residuary  estate  amount- 
ing to  $6,375  annually.  That  Mrs.  Brown  deemed  her  will  to  amount 
to  a  gift  of  all  her  property  to  plaintiff  is  shown  by  the  testimony  of 
defendants*  witness,  Mrs.  Annie  S.  Brown,  that  Mrs.  Brown  said  she 
had  made  a  will  leaving  everything  she  had  to  Florence,  and  Mr.  Brown 
said  that  was  his  wish — ^he  wanted  her  to  have  everythuig.  "On 
October  28,  1915,  Brown  made  his  will  in  Philadelphia  whereby  he 
gave  "unto  my  adopted  daughter,  Florence  A.  Cugle  Brown  (her 
adoption  by  me  having  been  confirmed  by  a  decree  of  the  court  of 
common  pleas  No.  3  of  the  city  and  county  of  Philadelphia,  dated  May 
25,  1914)"  all  his  books,  silver,  and  silverware,  household  goods  and 
furniture,  and  personal  effects.  After  bequeathing  $10,000  to  Char- 
lotte Brown  Chichester,  he  directed  his  interest  in  his  business  to  be 
sold  to  his  partner,  Howard  Chichester,  for  $50,000,  payable  in  prom- 
issory notes,  and  the  interest  on  the  notes  as  paid  and  the  income  from 
his  entire  residuary  estate  hereto  be  paid  over  to  plaintiff  for  life, 
with  power  of  appointment  to  her  to  dispose  of  the  entire  estate  upon 
her  death.  A  few  days  later  Brown  executed  the  will,  with  some 
unimportant  changes.  Among  the  changes  he  suggested  to  her  attor- 
ney was  one  whereby,  if  plaintiff  should  die  leaving  a  husband  and  no 
legal  issue,  the  money  should  not  go  to  her  husband. 

The  plaintiff  had  been  married  in  April,  1916,  but  concealed  the 
fact  from  Brown,  who  did  not  learn  of  the  marriage  until  November, 
1916.  The  idea  of  a  marriage  between  plaintiff  and  Ennis  seems  to 
have  been  particularly  repugnant  to  Brown,  who  was  greatly  angered 
when  he  learned  of  it,  and  on  November  16,  1916,  at  the  city  of  Phil- 
adelphia, Brown  made  his  final  will  whereby  he  left  nothing  to  plain- 
tiff and  set  forth  the  reasons  as  follows : 

"Eleventh.  It  is  proper  that  I  should  state  that  my  reason  for  not  leaving 
any  portion  of  my  estate  to  my  adopted  daughter,  Florence  CX  Brown,  is 
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because  she  has  already  b^€>ii  mentioned  in  the  will  of  my  wife,  and  because 
she  has  recently  been  secretly  married  without  my  knowledge  or  consent,  In 
violation  of  a  solemn  promise  made  to  my  wife,  Charlotte  P.  Brown  in  her 
lifetima" 

William  H.  Brown  died  at  the  city  of  New  York  on  April  24,  1917. 
He  had  no  heir  or  next  of  kin,  save  his  adopted  daughter,  the  plaintiff. 

The  will  of  November,  1916,  was  duly  admitted  to  probate  by  the 
Surrogate's  Court  of  New  York  County,  October  4,  1917,  after  ob- 
jections had  been  filed  by  plaintiff  on  the  ground  of  testator's  inca- 
pacity and  fraud  and  undue  influence  exercised  by  Howard  Chichester. 

The  testimony  for  the  defendants  does  not  controvert  the  main  facts 
testified  to  on  pl^ntiff's  behalf.  A  clergyman  testified  that,  after  learn- 
ing of  plaintiff's  marriage,  Brown  was  much  disturbed  because  she 
had  married  against  his  wishes,  and  he  told  the  witness  he  and  his 
wife  had  both  determined  to  leave  her  the  bulk  of  their  property,  as 
they  were  very  fond  of  her;  that  she  had  already  received  her  inher- 
itance from  Mrs.  Brown,  and  he  (Brown)  was  going  to  Philadelphia  to 
make  a  new  will,  so  she  would  not  get  anything  from  him.  Later  he 
told  the  witness  he  had  been  to  Philadelphia,  hs^  changed  his  will,  and 
had  stricken  out  the  provision  for  her,  because  she  married  against 
his  wishes.  He  said  plaintiff  had  promised  him  and  his  wife  that  she 
would  not  marry,  but  would  stay  with  Brown  and  take  care  of  him 
the  rest  of  his  life.  Another  witness  said  that  Mrs.  Brown  told  her 
that  the  reason  for  adoption  proceedings  so  long  after  plaintiff  had 
lived  with  them  was  to  avoid  gossip  and  scandal  when  Mrs.  Brown 
died,  if  plaintiff  still  lived  in  the  Brown  home.  This  witness  said  Mrs. 
Brown  had  told  her  plaintiff's  father  would  not  let  her  be  adopted 
while  he  was  able  to  provide  for  her.  The  witness  admitted  that  Brown 
had  told  her  that  his  wife's  will  was  made  by  his  wish ;  that  he  wanted 
plaintiff  to  have  everything,  and  she  would  probably  be  one  of  his 
heirs,  unless  she  married  one  of  the  good  for  nothing  fellows  who  were 
hanging  around  her,  in  which  case  she  would  not  get  one  penny.  The 
witness  further  testified  that  plaintiff,  when  she  heard  a  will  had  been 
made  which  did  not  leave  her  anything,  said  it  was  no  more  than  she 
expected,  as  Brown  had  always  said  he  would  cut  her  off  if  she  mar- 
ried, and  she  did  not  care,  as  she  had  Mrs.  Brown's  fnoney,  and  he 
could  do  as  he  liked  with  his.  Plaintiff  testified  to  leaving  home  and 
going  to  live  with  the  Browns  at  the  age  of  7,  and  in  rebuttal  testified 
3iat  Brown  offered  her,  through  Mrs.  Annie  Brown,  money  if  she 
would  leave  her  husband,  and  return  to  his  home,  and  sign  a  statement 
that  she  had  promised  never  to  marry.  • 

The  executor  was  called  to  identify  certain  checks  drawn  by  Cugle, 
showing  monthly  payments  of  $175,  the  amount  of  the  rent  of  the  house 
in  which  both  families  were  living  at  one  time. 

In  my  opinion,  this  record  establishes,  by  clear,  credible,  and  satisfac- 
tory evidence,  that  Brown  and  his  wife,  in  the  year  1890,  when  plain- 
tiff was  7  years  of  age,  made  a  contract  with  plaintiff's  father  (her 
mother  being  dead)  whereby,  in  consideration  of  said  father  surren- 
dering the  plaintiff  forever  to  Brown  and  his  wife,  the  two  latter 
agreed  to  support,  rear,  and  educate  plaintiff  and  treat  her  in  all  re- 
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spects  as  their  own  child,  and  to  adopt  her  legally  as  soon  as  the  last 
surviving  parent  of  either  Brown  or  his  wife  died,  and  to  make  her 
their  heir,  and  to  leave  her  by  will  their  respective  estates.  Plaintiff's 
father  did  in  fact  surrender  his  daughter.  Brown  and  his  wife  pro- 
ceeded in  good  faith  to  carry  out  their  contract  based  on  this  consid- 
eration. They  reared,  supported,  and  educated  plaintiff,  and  treated 
plaintiff  in  all  respects  as  their  daughter.  Mutual  love  and  confidence 
existed  between  them.  When  the  last  parent  of  the  Browns  had  died, 
they  legally  adopted  plaintiff,  going  to  Pennsylvania  to  do  it,  where  an 
adult  could  legally  be  adopted.  The  petition  for  adoption  in  its  details 
corroborates  the  testimony  as  to  the  relations  between  plaintiff  and 
the  Browns.  It  is  their  verified  proof  of  the  earlier  ajg^reement  and  its 
carrying  into  effect.  Not  only  is  plaintiff  sought  to  be  made  their 
daughter,  but  their  heir  as  well.  It  is  so  ordered.  Immediately  Mrs. 
Brown  makes  her  will,  reciting  the  adoption,  and  leaving  practically 
all  her  estate  to  plaintiff  for  life,  with  power  of  appointment.  She  re- 
garded it  as  performance  of  her  agreement  to  leave  plaintiff  all  her  es- 
tate, and  the  latter  so  accepted  it.  The  will  was  made  with  her  hus- 
band's approval,  though  he  received  nothing  under  it.  Somt  months 
thereafter  Brown  makes  a  will,  also  leaving  practically  all  his  estate 
to  plaintiff  for  life,  with  power  of  appointment. 

All  this  is  in  harmony  with  plaintiff's  claim,  and  with  the  continued, 
frequent,  and  uniform  statements  for  all  those  years,  made  by  Brown, 
that  plaintiff  was  to  be  the  heir  of  his  wife  and  himself,  and  was  to 
receive  both  their  estates.  This  was  to  be  the  performance  by  them 
of  the  contract  which  Cugle  had  already  performed  on  his  part,  by 
turning  his  daughter  over  to  them,  t6  be  cared  for,  adopted,  and  made 
their  heir  by  them.  Mrs.  Brown  carried  out  her  contract  to  the  end. 
Brown  never  wavered  in  the  performance  of  his  contract  until  his 
resentment  at  plaintiff's  marriage  led  him  to  change  his  will  and  dis- 
inherit her.  But  he  could  not  then  disavow  his  responsibility  for  the 
performance  of  his  part  of  a  contract,  whereof  the  other  party  had 
made  full  performance.  I  think  this  is  an  honest,  fair  contract,  suf- 
ficient and  equitable  in  its  terms,  fully  understood  by  all  parties  con- 
cerned, entered  upon  with  full  knowledge  of  its  terms,  and  open  to 
neither  criticism  nor  doubt  of  its  meaning.  It  was  founded  upon  suf- 
ficient consideration.  It  was  performed  in  good  faith  upon  both  sides, 
until  Brown  felt  aggrieved  at  something  outside  its  terms  and  sought 
to  disregard  it.  The  testimony  before  us  meets  every  fair  and  rea- 
sonable requirement  applied  to  even  this  particular  class  of  claims,  and 
as  a  contract  such  as  that  involved  in  this  action  must  be  enforced, 
if  satisfactorily  proved.  I  see  no  reason  for  disturbing  the  conclu- 
sions reached  by  the  court  at  Special  Term.  * 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

MERRELL,  J.,  concurs. 
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HARBIg  ▼•  ROGERS  et  al. 
(Supreme  Court,  Special  Term,  Monroe  Oonuty;   March  15,  lOlB.) 

(Byllabu%  iy  the  Court,) 

Costs  ^=»18&— Items — STENOG&A.pnBR's  Fees. 

Under  section  3256  of  the  Code  of  Civil  Proceduw^,  permitting  the  taxa- , 
tion  of  such  reasonable  and  necessary  expenses  as  are^  taxable  "according 
to  the  course  and  practice  of  the  court,"  stenographes's  fees  for  taking  the 
testimony  of  parties  before,  trial  may  be  taxed. 

Action  by  James  D.  Harris,  individually,  etc.,  against  Willis  P. 
Rogers,  the  State  Bank  of  Williamson,  and  others.  On  motion  by 
plaintiff  for  a  retaxation  of  costs.    Granted.    • 

J.  M.  E.  O'Grady,  of  Rochester,  for  the  motion. 
A,  E.  Sutherland,  of  Rochester,  and  Edson  W.  Hamm  and  Clyde  W. 
Knapp,  both  of  Ifyons,  opposed. 

RODENBECk,  J.  The  plaintiff  is  entitled  to  the  expense  of  pro- 
curing the  stenographer's  minutes  in  taking  the  depositions  of  the  de- 
fendants. The  original  order  permitted  an  examination  for  the  pur- 
pose of  preparing  a  bill  of  particulars  which  had  been  ordered  by  the 
court,  but  the  examination. by  stipulation  of  the  attorneys  was  extendr 
ed  to  embrace  a  complete  examination.  The  statute  provides  that  such 
reasonable  and  necessary  expenses  may  be  taxed  as  are  taxable  ac- 
cording to  the  course  and  practice  of  the  court.  Code  Civ.  Proc.  § 
3256.  It  is  the  course  and  practice  of  attorneys  to  charge  the  expense- 
of  stenographer's  fees  in  the  examination  of  parties  before  trial,  which 
is  all  that  is  involved  here,  as  a  part  of  the  reasonable  and  necessary 
disbursements.  The  emplo3rment  of  a  stenographer  to  take  testimony 
on  such  examinations  is  the  customaiy  practice,  and  it  is  reasonable 
that  this  expense  should  be  taxable.  There  is  no  express  prohibition- 
in  the  statute,  and  it  is  fairly  included,  in  the  language  employed  in  the 
statute. 

In  interpreting  this  section  it  is  well  to  bear  in  mind  that  section  880 
of  the  Code  of  Civil  Procedure  relating  to  the  manner  of  taking  an 
examination  before  trial,  came  from  the  Revised  Statutes  of  1829, 
and  has  only  been  amended  once  (Laws  1879,  c*  542),  while  section  3256 
came  from  the  Revised  Statutes  and  the  Code  of  Procedure  of  1848, 
and  has  not  been  amended  since  that  time,  except  by  adding  the  last 
sentence,  relating  to  the  allowance  for  searches.  Laws  1895,  c.  331. 
The  methods  of  practicing  law,  so  far  as  the  taking  of  testimony  is 
concerned,  have  been  revolutionized  since  these  sections  were  enacted, 
and  under  the  present  practice  it  is  usual  for  a  stenographer,  and  not 
the  referee,  to  take  and  write  out  the  testimony  of  the  witnesses.  The 
examination  of  a  party  before  trial  is  for  the  benefit  of  both  sides; 
each  being  permitted  to  read  the  deposition  on  the  trial.  Code  Civ. 
Proc.  §  881.  A  modem  interjpretation  of  this  section  of  the  Code  of 
Civil  Procedure  would  seem  to  require  an  allowance  for  the  disputed 
item.    If  the  testimony  in  this  instance  had  been  written  out  in  long- 
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hand  by  the  referee,  the  expense  would  probably  have  been  quite  as 
large,  and  in  addition  to  that  the  cost  of  attorney's  fees  to  their  re- 
spective clients  would  have  been  greatly  increased. 

The  plaintiff  is  also  entitled  to  tax  as  a  part  of  his  disbursements 
one-half  of  the  expense  of  procuring  a  copy  of  the  testimony  taken 
before  the  trial  court.  When  the  stipulation  was  made,  it  was  evident- 
ly thought  that  the  trial  of  the  case  had  been  concluded,  and  that  no 
further  testimony  would  be  taken;  but  the  court. ordered  additional 
evidence  to  be  taken,  and  the  expense  of  taking  this  evidence  is  fair- 
ly within  the  language  of  the  stipulation.  When  it  was  made,  counsel 
undoubtedly  intended  to  cover  dl  of  the  testimony  taken  in  the  case, 
and  it  would  have  had  that  effect,  if  the  court  had  not  directed  further 
evidence  to  be  taken.  The  additional  evidence  was  necessary  for  the 
court's  use,  and  the  court  might  very  well  of  its  own  motion  have 
ordered  one-half  of  the  expense  to  be  borne  by  each  side.  Code  Civ. 
Proc.  §  251.  Under  these  circumstances  it  seems  reasonable  to  con- 
strue the  stipulation  as  including  one-half  of  the  total  expense  of  the 
stenographer's  fees. 

Motion  granted,  with  $10  costs.    So  ordered 


(106  Misc.  Rep.  85) 

BBED  y.  REED. 

(Supreme  Court,  Special  Term,  Albany  Ck)unty.    January,  1919.) 

1.  Mabsiaok  ^s»57,  60(1) — ^Action  fob  Annulment. 

An  action  to  annul  a  marriage  Is  purely  statutory,  and,  when  statutes 
expressly  define  exclusive  method  of  bringing  such  an  action,  court  may 
not  assert  Its  original  equity  Jurisdiction,  independently  of  statute,  to  an* 
nul  a  contract  on  ground  of  lunacy  or  fraud,  and  hen^re  may  not  add  to 
those  who  are  authorized  by  statute  to  maintain  the  action. 

2.  Mabbiage  ^=»58(3) — ^Insanity  of  Wibid — Oapacitt  of  Husband  to  Bbino 

Action. 

Under  Domestic  Relations  Law,  |  7,  permitting  actions  to  annul  a  mar- 
riage as  provided  in  Code  of  CJivil  Procedure,  and  CJode  Civ.  Proc.  S|  174»- 
1748,  and  in  view  of  section  1752,  a  sane  husband  cannot  maintain  an  ac- 
tion to  annul  a  marriage  on  ground  of  wife's  lunacy  at  and  since  the  mar- 
riage; but  such  action  is  only  maintainable  in  behalf  of  lunatic,  or  by 
her  after  restoration  to  sound  mind. 

3.  Pleadino  ^=s»406(5) — -Waiveb  of  Objection — ^Right  to  Sue. 

Capacity  to  sue  is  to  be  distinguished  from  the  right  to  maintain  an 
aHion,  and  it  Is  not  necessary  that  the  latter  objection  be  taken  by  de- 
murrer, to  avoid  a  waiver  thereof  under  Code  Civ.  Proc.  §  499,  and  In 
view  of  section  488. 

Action  by  Charles  Reed  against  Sadie  Edwards  Reed  to  annul  a 
marriage.  Defendant  moves  for  judgment  on  the  pleadings.  Motion 
granted. 

Arthur  Helme,  of  Albany,  for  plaintiff. 

Earl  Barkhuff,  of  Albany,  guardian  ad  litem,  for  defendant 

HINMAN,  J.  This  is  an  action  to  annul  a  marriage  on  the  ground, 
as  set  forth  in  the  complaint,  that  at  the  time  of  the  marriage  the  de- 

^s»For  other  cases  see  same  topic  a  KBY-NUMBER  in  sU  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


Sup.  Ct)  Bmn>  y.  bmvb  2S5 

f  endant  was,  and  has  ever  ance  continued  to  be;  a  luimtic.  The  de- 
fendant, by  her  guardian  ad  litem,  served  an  answer,  aixl  upon  the 
opening  of  the  trial  has  moved  to  dismiss  the  complaint,  on  the  ground 
that— 

*'tlie  complaint  fiUled  to  state  facts  saffident  to  eonstltute  a  cause  of  action 
and  that  this  plainttff  was  not  tbe  proper  person  to  oommeiice  this  actioa  and 
did  not  have  the  legal  capacity  to  sae."* 

[1,2]  The  contention  of  the  defendant  is  that  an  action  for  annul- 
ment on  the  ground  of  lunacy  is  not  available  to  the  same  party,  to  the 
marriage  against  the  alleged  lunatic;  that  such  action  can  only  be 
maintained  in  behalf  of  the  lunatic,  or  by  the  lunatic  herself  after  res- 
toration to  a  sound  mind. 

I  agree  with  this  view  notwithstanding  the  contrary  view  expressed 
by  Mr.'  Justice  Greenbaum  in  Liske  v.  lyiske,  135  N.  Y.  Supp,  176,  and 
implied  in  the  opinion  of  McAdam,  J.,  in  Forman  v.  Forman  (Super. 
Ct524N.Y.Supp.917. 

It  has  since  been  de^nitdy  settled  that  an  action  to  annul  a  marriage 
is  purely  statutory  and  that  when  the  statutes  expressly  define  the 
exclusive  method  of  bringing  such  an  action,  the  court  may  no  longer 
assert  its  original  equity  juris8iction,  independently  of  statute,  to  annul 
a  contract  on  the  ground  of  lunacy  or  fraud,  and,  therefore,  may  not  add 
to  those  who  are  authorized  by  statute  to  maintain  the^action.  Stokes 
V.  Stokes,  198  N.  Y.  301,  91  N.  E.  793;  Walter  v.  Walter,  217  N.  Y. 
439,  lUN.E  1081. 

In  the  latter  case,  attention  is  called  to  Domestic  Relations  Law 
(Consol.  Laws,  c.  14)  §  7,  which  provides  that : 

"Actions  to  annul  a  void  or  voidable  marriage  may  be  bronght  only  as  pro- 
vided In  the  Code  of  OlvU  Procedura" 

Unless  we  find  authority  in  the  Code  of  Civil  Procedure  permitting 
the  same  party  to  the  marriage  to  maintain  the  action,  the  plaintiff  in 
this  action  cannot  succeed  and  the  motion  of  the  defendant  should  be 
granted. 

Chapter  15,  title  1,  article  1,  of  the  Code  contains  the  sections  which 
provide  for  actions  to  annul  a  marriage  within  the  meaning  of  section 
7  of  the  Domestic  Relations  Law.  Walter  v.  Walter,  supra,  217  N. 
Y.  443,  111  N.  E.  1081.    Section  1743  in  said  article  provides : 

"An  action  may  also  be  maintained  to  procnre  a  judgment,  declaring  a  mar- 
riage contract  heretofore  or  hereafter  entered  Into  void  and  annulling  the  mar- 
riage, for  either  of  the  following  causes,  existing  at  the  time  of  the  marriage : 

"1.  That  one  or  both  of  the  parties  had  not  attained  the  age  of  legal  consent 
or  the  age  under  which  the  consent  of  parents  or  guardians  was  required  by 
the  laws  of  the  state  where  the  marriage  was  contracted. 

"2.  That  the  marriage  between  the  parties  was  void. 

"3.  That  one  of  the  parties  was  an  idiot  or  a  lunatic. 

"4.  That  the  consent  of  one  of  the  parties  was  obtained  by  force,  duress 
or  fraud. 

''5.  That  one  of  the  parties  was  physically  IncapaUe  of  altering  into  the 
marriage  state.  But  an  action  can  be  maintained,  under  this  subdivision,  only 
wb'ere  the  incapacity  continues,  and  is  Incurable. 

"e.  lliat  the  parties  to  such  marriage  are  within  the  degrees  of  consanguinity 
mentioned  and  set  forth  in  section  5  of  the  Domeatio  Relations  Law." 
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The' plaintiff  urges  that,  since  snbdmsion  3  of  flie  qaoted  section 
provides  that  an  action  to  annul  a  marriage  may  be  brought  on  the 
ground  that  one  of  the  parties  was  an  idiot  or  a  lunatic,  it  thereby 
conferred  the  right  to  bring  such  action  on  either  of  the  parties ;  that 
sections  1747  and  1748  provide  the  manner  and  way  in  which  it  shall 
be  brought,  if  brought  by  the  lunatic,  hut  do  not  preclude  the  bring- 
ing of  the  action  by  the  sane  party  to  the  marriage.' 

I  cannot  agree  with  that  construction.  No  right  of  action  in  the 
plaintiff  in  this  action  can  be  predicated  upon  the  language  of  sub- 
division 3.  It  is  clear  that  section  1743  is  merely  a  statement  of  the 
causes,  existing  at  the  time  of  the  marriage,  for  which  the  annulment 
may  be  decreed.  The  term  "parties"  in  subdivision  3  relates  to  parties 
to  the  marriage.  The  section  is  substantive  rather  than  procedural, 
and  does  not  prescribe  a  form  of  remedy  within  the  restriction  of 
Domestic  Relations  Law,  §  7,  providing  that  such  an  action  "may  be 
brought  only  as  provided  in  the  Code  of  Civil  Procedure."  Section  1743 
provides  only  a  restatement  of  the  grounds  of  annulment  set  forth  in 
Domestic  Relations  I/aw,  §  7.  The  sections  of  the  Code  following 
section  1743  provided  the  exclusive  methods  of  bringing  the  action 
where  one  of  such  grounds  therefor  existed  at  the  time  of  the  mar- 
riage. 

So  to  find  a  right  of  action  in  any  particular  party  to  the  marriage 
for  annulment' thereof ,  we  must  look  to  the  special  provisions  of  the 
ensuing  sections,  and  not  to  section  1743.    For  example,  under  section 

1744,  an  action  may  be  brought  only  by  the  infant,  or  some  one  in 
behalf  of  the  infant,  when  it  is  sought  to  annul  the.  marriage  upon  the 
ground  that  one  of  the  parties  had  not  attained  the  age  of  legal  con- 
sent. Under  section  1745,  when  a  former  husband  or  wife  was  living 
at  the  time  of  the  marriage  the  action  may  be  maintained  by  either 
of  the  parties,  according  to  the  express  language  of  the  section.  Un- 
der section  1746,  where  one  of  the  parties  to  the  marriage  was  an  idiot, 
the  action  may  be  maintained  only  by  a  relative  of  the  idiot.  Under 
section  1747,  where  one  of  the  parties  to  the  marriage  was  a  lunatic, 
the  action  may  be  maintained  only  by  a  relative  of  the  lunatic  or  by 
the  lunatic  herself  after  restoration  to  a  sound  mind.  Under  section 
1748,  where  no  relative  of  the  idiot  or  lunatic  brings  an  action,  the 
court  may  allow  an  action  for  that  purpose  to  be  maintained  by  any 
person  as  the  next  f rieild  of  the  idiot  or  lunatic. 

It  is  clear  from  the  foregoing  that  the  Legislature  has  been  careful 
to  enumerate  those  authorized  to  maintain  such  an,  action,  and  where 
it  was  intended  that  the  action  might  be  maintained  by  either  of  the 
parties  clear  language  was  used  to  confer  such  authority,  as  in  section 

1745,  in  a  case  of  a  former  husband  or  wife  living  at  the  time  of  the 
marriage.  We  find  this  true  also  in  section  1752,  where  the  ground 
of  the  action  is. the  physical  incapacity  of  one  of  the  parties  to  the 
marriage.  In  the  case  of  Walter  v.  Walter,  supra,  an  application  of 
the  maxim  "exprcssio  unius  est  exclusio  alterius"  was  used  to  exclude 
the  committee  of  the  lunatic  from  bringing  such  an  action.  The  same 
reasoning  applies  here  and  excludes  any  legal  authority  for  the  sane 
party  to  maintain  such  an  action.    .  .  .      .•  . 


Digitized  by 


Google 


Sup.  Ct)  XBVD  y.  BBVD.  r  261 

While  the  question  as  to  who  catl  maintain  sudh  an  action  w&s 
not  squarely  before  the  court  in  the  case  of  Meddns  v.  Kinsella»  152 
App.  Div.  32,  at  page  36,  136  N.  Y.  Supp.  806,  at  page  809,  it  is 
worthy  of  noto  that  tiie  court  in  that  case  said: 

''Marriage  la  a  ciyil  contract,  and  before  It  can  be  canceled  on  the  ground  of 
lunacy  or  for  want  of  understanding  on  the  part  of  <me  of  the  parties,  it  mast 
be  satisfactorily  shown  that  the  party  in  whose  Interest  or  right  the  action  is 
brongbt  was  mentally  incapable  of  understanding  the  nature,  effect  and  con- 
sequences of  the  marriage." 

The  legislative  treatment  of  this  matter,  as  I  have  construed  it,  is 
similar  to  the  law  governing  contracts  generally.  Where  the  con- 
tract is  invalid  because  one  of  the  parties  thereto  was  incapable  of 
contracting,  it  can  only  be  rescinded  at  the  instance  or  in  behalf  of 
the  party  who  did  not  have  contractual  capacity.  It  has  always  been 
regarded  as  binding  upon  the  party  who  did  possess  such  capacity. 

50  in  annulment  of  marriage  contracts,  the  Legislature  seems  to  have 
intended  that  in  the  case  of  an  infant,  an  idiot  or  a  lunatic,  the  right 
of  action  shall  lie  only  for  the  relief  of  such  infant,  idiot  or  lunatic ; 
where^,  in  the  case  of  annulment  because  a  former  husband  or  wife 
was  living  at  tho  time  of  the  marriage,  the  relief  may  be  sought  by 
either  party. 

[3]  The  plaintiff,  however,  raises  the  point  that,  if  there  is  objec- 
tion as  to  the  capacity  of  the  plaintiff  to  sue,  it  appears  on  the  face 
of  the  complaint  and  should  have  been  taken  by  demurrer,  and  the  de- 
fendant is  deemed  to  have  waived  it  under  section  499  of  the  Code, 
citing  Van  Tuyl  v.  New  York  Real  Estate  Security  Co.,  153  App. 
Div.  409,  138  N.  Y.  Supp.  541.    See,  also.  Code  Civ.  Proc.  §  488. 

Capacity  to  sue,  however,  must  be  distinguished  from  the  right  to 
maintain  an  action.  The  objection  raised  in  this  case  is  not,  as  I  con- 
ceive it,  that  the  plaintiff  has  not  legal  capacity  to  sue  within  the 
meaning  of  said  Code,  §  488,  but  that  the  complaint  fails  to  show  a 
right  of  action  in  the  plaintiff.  The  authorities  make  a  clear  distinc- 
tion between  "incapacity  to  sue"  and  "insufficiency  of  facts  to  sue  up- 
on." Ullman  v.  Cameron,  186  N.  Y.  339,  344,  78  N.  E.  1074,  1075. 
(116  Am.  St.  Rep.  553);  Bank  of  Havana  v.  Magee,  20  N.  Y.  355, 
359;  Ward  v.  Petrie,  157  N.  Y.  301,  311,  51  N.  E.  1002,  68  Am.  St. 
Rep.  790;  Walter  v.  Walter,  170  App.  Div.  870,  156  N.  Y.  Supp.  713; 
affirmed  217  N.  Y.  439,  111  N.  E.  1081. 

As  said  by  Judge  Vann  in  Ward  v.  Petrie,  supra,  at  157  N.  Y.  31 L 

51  N.  E.  1005  (68  Am.  St.  Rep.  790) : 

"There  Is  a  difference  between  capacity  to  sae,  which  Is  the  right  to  come 
Into  court,  and  a  cause  of  action,  which  Is  the  right  to  relief  in  court.'* 

As  stated  by  Page,  J.,  in  Walter  v,  W^ter,  supra  (170  App.  Div. 
871, 156  N.  Y.  Supp.  715) : 

"Lack  of  legal  capacity  to  sue  has  reference  to  some  legal  dlsabUlty  of  the 
plaintiff,  such  as  Infancy,  Idiocy,  adjudged  insanity,  or  want  of  title  In  the 
plaintUi  to  the  character  Irf  which  he  sues  which  prevents  his  bringing  any 
action  in  the  courts  in  his  own  behalf,  and  not  a  fact  that  the  complaint  fails 
to  show  a  right  of  action  in  the  plaintiff." 
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The  question  of  waiver  raised  here  was  raised  in  the  Walter  Case 
and  was  there  disposed  of  contrary  to  the  contention  of  the  plaintiff 
here. 

So  far  as  the  defendant's  motion  involves  the  objection  that  the 
plaintiff  has  not  legal  capacity  to  sue,  as  above  defined,  the  question 
has  been  waived  through  failure  to  raise  it  by  demurrer;  but  the  pur- 
pose of  the  motion  was  not  to  urgo  that  objection.  The  real  motion 
of  the  defendant  is  for  judgment  on  the  pleadings  on  the  ground  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

On  this  latter  ground  the  motion  is  granted,  and  judgment  may  bo 
entered  accordingly,  without  costs. 

Judgment  accordingly. 


RODELL  v.   RODBLIfc 
(Supreme  Court,  Special  Term,  Monroe  County.    Marcb  11,  1919.) 

(8yllabu8  by  the  Court,) 

DiYOBCB  <S=>225 — Allowance  fob  Aumont  and  Coxtnsel  Feb — Statxtte. 

An  allowance  for  aUmony  and  counsel  fee  under  section  1760  of  tlie  Code 
of  Civil  Procedure  will  not  be  made  to  a  wife  to  defend  an  action  for 
divorce,  unless  the  court  is  satisfied  that  there  Is  reasonable  ground  for 
believing  that  she  will  succeed  in  her  defense. 

Action  for  divorce  by  William  A.  Rodell  against  Gertrude  Rodell. 
On  motion  by  defendant  for  alimony  and  counsel  fee.    Denied. 

John  Van  Voorhis'  Sons,  of  Rochester  (Charles  Van  Voorhis,  of 
Rochester,  of  counsel),  for  the  motion. 

O'Brien  &  Powell,  of  Rochester  (J.  C.  O'Brien,  of  Rochester,  of 
counsel),  opposed. 

RODENBECK,  J.  The  granting  of  alimony  and  counsel  fee  dur- 
ing the  p>endency  of  an  action  for  divorce  rests  in  the  sound  discre- 
tion of  the  court.  Code  of  Civil  Procedure,  §  1769,  The  rule  is  that 
such  an  allowance  will  not  be  made,  unless  there  is  a  reasonable  ground 
for  believing  that  the  applicant  will  succeed  in  her  defense  (Frickel  v. 
Frickel,  4  Misc.  Rep.  382,  24  N.  Y.  Supp.  483;  Cohen  v.  Cohen,  11 
Misc.  Rep.  704,  32  N.  Y.  Supp.  1082;  Glaser  v.  Glaser,  36  Misc.  Rep. 
231,  232,  73  N.  Y.  Supp.  284;  Wood  v.  Wood,  61  App.  Div.  96,  98, 
70  N.  Y.  Supp.  72).  In  this  case  the  plaintiff  is  a  returned  soldier, 
who  was  out  of  employment  at  the  time  that  the  motion  was  made. 
During  his  government  service,  out  of  his  meager  compensation  of  $30 
a  month,  he  sent  his  wife  $15  a  month  and  paid  $7  a  month  for  in- 
surance on  his  life  for  her  benefit,  leaving  $8  a  month  for  his  personal 
use.  It  does  not  satisfactorily  appear  that  the  plaintiff  has  any  property 
with  which  he  can  pay  any  allowance,  but  it  does  appear  that  the  de- 
fendant is  well  able  to  earn  her  own  living.  During  his  absence  he 
claims  that  his  wife  committed  adultery,  and  he  now  sues  her  for  an 
absolute  divorce. 

^s»For  oUier  caaee  see  Mtme  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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The  papers  in  opp09itk>n  to  the  motion  for  alimony  and  counsel  fee 
show  that  she  was  found  in  a  room  over  a  garage  with  the  corespond- 
ent, and  later  made  a  written  admission  of  her  guilt  in  her  own  hand- 
writing. She  now  denies  the  allegation  of  adultery,  claims  that  the 
admission  was  obtained  from  her  by  duress,  and  that  the  alleged  act  of 
adultery  was  the  result  of  the  collusion  or  procurement  of  her  husband. 
The  defense  is  improbable,  and  does  not  justify  the  court  in  believing 
diat  she  has  a  reasonable  ground  for  success,  and  under  these  circum- 
stances she  is  not  entitled  to  an  allowance  for  alimony  and  counsel 
fee.  If  an  allowance  can  be  made  in  a  case  such  as  this  one,  it  would 
abrogate  the  statutory  rule  as  to  the  exercise  of  the  discretion  of  the 
court  in  such  cases,  and  establish  a  rule  for  such  allowances  as  a  mat- 
ter of  course. 

So  ordered. 


(106  Misc.  Rep.  78) 

I4BWIS,  Atty,  Gen.,  v.  WOODBURY  DENTAL  PARLORS  CO. 
(Snpieme  Oourt,  Special  Term,  Albany  Ooonty.    January,  1919.) 

1.  Physicians  and  StjadEONS  «=>4 — ^Practice  of  Dentxstbt — Stattttss — "Lk- 

OAixT  Ikcorpobated" — ^'*Leoal'* — "Lawful" — "Pemon." 

PnbUe  Health  Law,  ft  206,  added  by  Laws  1916,«c.  129,  prohibiting  a 
'*person/'  which  by  virtue  of  General  Oorporation  Law,  S  34,  includes  a 
"corporation,"  from  practicing  dentistry  under  a  corporate,  parlor,  or 
trade  name,  but  permitting  legally  incorporated  dental  corporations,  exist- 
ing before  January  1,  1916,  to  continue,  If  employing  licensed  and  regis- 
tered dentists^  applies  to  the  **Woodbury  Dental  Parlors  Ck>mpany,''  a  do- 
mestic corporation  incorporated  in  1907;  '^legally  incorporated''  meaning 
an  incorporation  proper  as  to  matter  of  form,  ''legal"  referring  to  matters 
of  form,  and  "lawful"  referring  to  matters  of  substance. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Lawful ;  Legal ;  Person.] 

2.  CoBPOBATioivs  ^==>613(4) — Unlawful  Pbacticb  of  Dsntistbt— Yaoatzon  of 

Ghabteb — Pboceeoinos. 

Application  by  Attorney  Oeneral  for  leave  to  bring  action  to  vacate 
charter  of  "Woodbury  Dental  Parlors*  Company,"  a  domestic  corporation 
Incorporated  in  1907,  for  having  exercised  a  franchise  not  conferred  by 
law  in  practicing  dentistry  before  or  after  January  1,  1916,  contrary  to 
Public  Health  Law,  |  203,  added  by  Laws  1916,  c.  129,  will  be  denied, 
where  there  is  no  suggestion  by  state  that  it  was  not  actively  engaged  in 
practieing  dentistry  on  that  date,  or  had  ceased  to  exist  since  that  date. 

8b  Physicians  and  Stjbobonb  ig  'i    PaAcraciNO  Dentibtbt — CoBPOBATiONfr— 

FaILUKE  to  PbOCUIUB  CKBTIFieAlX. 

Failure  of  "Woodbury  Dental  Parlors  Company,"  a  domestic  corpora- 
tion incorporated  in  1907,  to  file  certain  certificates  and  reports  after  its 
organization,  where  no  action  by  Attorney  General  had  dissolved  It  prior 
to  January  1, 1916,  did  not  interfere  with  its  right  to  continue  to  practice 
dentistry  thereafter  as  a  "legally  incorporated  dental  corporation  exist- 
ing and  in  operation"  prior  to  that  date,  as  permitted  by  Public  Health 
Law,  §  208,  added  by  Laws  1916,  c.  129. 

Application  by  Merton  E.  Lewis,  as  Attorney  General  of  the  State 
of  New  York,  for  leave  to  commence  an  action  against  the  Woodbury 
Dental  Parlors  Company,  a  business  corporation,  to  procure  a  judg- 

^»For  oOier  omns  m*  mm%  topie  a  KUT-NUMBBB  In  «U  Kej-Niimb^Md  Dlcaits  a  Indexes 


Digitized  by 


Google 


270  175  NBW  YORK  SUFPLBICBMT  (Sup.  Ct 

ment  vacating  its  charter  and  annulling  its  corporate  existence.    Ap- 
plication denied. 

Charles  D.  Newton,  Atty.  Gen.  (G.  A.  Frank,  Deputy  Atty.  Gen,,  of 
counsel),  for  petitioner. 
Robert  H.  McCormic,  of  Albany,  for  Woodbury  Dental  Parlors  Co. 

HINMAN,  J.  This  is  an  application  by  the  Attorney  General  for 
leave  to  bring  an  action  against  the  Woodbury  Dental  Parlors  Com- 
pany, a  business  corporation  created  under  the  laws  of  this  state,  va- 
cating its  charter  and  annulling  its  corporate  existence.  Two  of  the 
grounds  on  which  leave  is  sought  are  that  it  has  offended  against  the 
provisions  of  the  act  under  which  it  was  created,  by  failing  to  file  a 
certificate  of  payment  of  one-half  of  its  capital  stock  and  also  by  fail- 
ing to  file  annual  reports.  General  Corporation  Law  (Consol.  Laws, 
c  23)  §  131 ;  Business  Corporations  Law  (ConsoL  Laws,  a  4)  §  5 ; 
Stock  Corporation  Law  (ConsoL  Laws,  c.  22)  §  34. 

The  objects  for  which  the  corporation  was  formed  consisted  in  man- 
ufacturing and  dealing  in  dental  supplies  and  czrrymg  on  the  practice 
of  dentistry.  The  Attorney  General  asks  leave  to  bring  an  action  on 
the  further  ground  that  the  corporation  has  exercised  a  privilege  or 
franchise  not  conferred  upon  it  by  law  in  that  it  practices  dentistry. 
This  appears  to  be  the  principal  ground  of  the  application. 

It  has  been  held  that  the  practice  of  dentistry  by  a  corporation  is  un- 
lawfiil.  Hannon  v.  SJegel-Cooper  Co.  (1901)  167  N.  Y.  244,  60  N. 
E.  597,  52  L.  R.  A.  429.  A  corporation  cannot  lawfully  practice  medi- 
cine. People  v.  Woodbury  Dermatological  Institute  (1908)  192  N. 
Y.  454,  85  N.  E.  697.  Since  the  language  and  theory  of  the  statute 
with  reference  to  the  practice  of  dentistry  is  similar  to  that  relating 
to  the  practice  of  medicine,  and  in  each  case  the  statute  prohibits  a 
"person"  not  registered  from  practicing  the  profession,  it  is  significant 
that  in  the" Woodbury  Case  the  Court  of  Appeals  held  that  Sie  term 
"person"  included  a  corporation. 

If  anything  further  were  needfed  to  reveal  the  law  of  this  state  with 
reference  to  the  want  of  authority  of  a  corporation  to  practice  the  pro- 
fession of  dentistry  prior  to  an  amendment  of  1916  to  the  Public 
Health  Law  (Consol.  Laws,  c.  44),  to  which  reference  will  hereinafter 
be  made,  it  is  found  in  the  decision  of  the  Court  of  Appeals  in  the 
case  of  Matter  of  Co-operative  Law  Co.  (1910)  198  N.  Y.  479,  92  N. 
E.  15,  32  L.  R.  A.  (N.  S.)  55,  139  Am.  St.  Rep.  839,  19  Ann.  Cas. 
879,  in  which  it  was  held  that  corporations  cannot  be  lawfully  organ- 
ized for  the  purpose  of  practicing  law.  In  that  case  it  was  claimed  that 
authority  might  be  found  in  that  part  of  the  Business  Corporations 
Law  which  provides  that  "three  or  more  persons  may  become  a  stock 
corporation  for  any  lawful  business."  Business  Corporations  Law, 
§  2.  Judge  Vann,  writing  for  the  court,  said  (198  N.  Y.  at  page  483, 
92  N.  E.  16  [32  L.  R.  A.  (N.  S.)  55,  139  Am.  St.  Rep.  839,  19  Ann. 
Cas.  879]): 

"This  means  a  business  lawful  to  all  who  wish  to  engage  in  it.  The  prac- 
tice of  law  is  not  a  business  open  to  all,  but  a  personal  right,  limited  to  a  few 
persons  <^  good  moral  character,  with  special  qualifications  a«oertaiiied  and 
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certified  after  a  long  oounie  o£  study,  both  general  and  professional,  and  a 
thorough  examination  by  the  state  board  appointed  for  the  purpose.  ^  •  * 
It  is  not  a  lawful  business  except  for  members  of  the  bar  who  have  complied 
with  all  the  ocmdltionB  required  by  statute  and  the  rules  of  the  courts.  As 
these  conditions  cannot  be  performed  by  a  corporation,  It  follows  that  the 
practice  of  law  la  not  a  lawful  business  for  a  corporation  to  engage  in.  As  It 
cannot  practice  law  directly,  It  cannot  indirectly  by  employing  competent 
lawyers  to  practice  for  it,  as  that  would  be  an  evasion  which  the  law  will  not 
tolerate:" 

And  at  page  4«4  of  198  N.  Y.,  at  page  16  of  92  N.  E.  (32  L.  R.  A. 
[N.  S.]  55,  139  Am.  St.  Rep.  839,  19  Ann.  Cas.  879),  in  said  opinion, 
Judge  Vann  said: 

'*A  corporation  can  neither  practice  law  nor  hire  lawyers  to  carry  on  the 
boslneas  of  practicing  law  for  It  any  more  than  It  can  practice  medicine  or 
dentistry  by  hiring  doctors  or  dentists  to  act  for  it  People  v.  Woodbury  Der- 
matological  Institute,  ld2  N.  T.  454  [85  N.  B.  «9T] ;  Hannon  v.  Slegel-Cooper 
Ca,  le?  N.  T.  244,  246  [00  JN.  B.  597,  52  U  R.  A.  429].  The  Legislature,  in 
authorizlug  the  formation  of  corporations  to  carry  on  *any  lawful  business,* 
did  not  intend  to  Include  the  work  of  the  learned  professions.*' 

Thus  the  policy  of  the  state  down  to  that  time  clearly  was  to  deny 
a  business  corporation  the  right  of  practicing  the  professions,  where 
special  qualifications  and  licenses  are  required  as  a  condition  permitting 
the  exercise  of  this  right. 

[1,2]  In  the  case  of  the  practice  of  dentistry,  however,  effect  must 
be  given  to  an  exception  which  was  inserted  in  Public  Health  Law,  § 
203,  by  chapter  129  of  the  Laws  of  1916.  Section  203  of  the  Public 
Health  Law  prohibits  "a  person"  (which  includes  a  corporation  [Gen- 
eral Construction  Law,  §  34])  from  practicing  dentistry  under  a  cor- 
poration, parlor  or  trade  name,  ''provided  that  legally  incorporated 
dental  corporations  existing  and  in  operation  prior  to  January  first, 
nineteen  hundred  and  sixteen,  may  continue  so  operating  while  con- 
forming to  the  provisions  of  this  act.  Their  ^advertising  subject  to 
the  rules  of  the  r^ents,  and  employes  of  said  corporations  shall  be 
licensed  and  registered  dentists,  and  corporations  that  cease  to  exist 
or  operate  for  any  reason  whatsoever  shall  not  be  permitted  to  resume 
operation."    Section  203,  subd,  4. 

In  the  case  at  bar  effect  must  be  given  to  this  proviso.  In  construing 
an  act  of  the  Legislature,  we  must  take  the  act  as  a  whole,  giving  effect 
to  each  word  and  harmonizing  all  of  its  parts,  if  possible.  Although 
the  effect  of  the  decisions,  prior  to  the  enactment  of  1916,  was  that  a 
corporation  could  not  be  lawfully  organized  to  practice  dentistry,  yet 
in  view  of  the  1916  enactment  an  exception  must  be  made  in  a  case 
coming  within  its  plain  terms. 

It  is  the  contention  of  the  state  that  the  word  "legally^  should  be 
presumed  to  mean  only  such  corporations  as  had  lawful  authority  pre- 
vious to  the  enactment  of  1916  to  engage  in  the  practice  of  dentistry, 
and  that  this  could  arise  only  by  direct  statutory  enactment  or  by  im- 
plied powers  in  connection  with  certain  charitable  corporations  organ- 
ized under  the  Membership  Corporations  Law  (Consol.  Laws,  c.  35), 
such  as  hospitals  and  dispensaries. 

Counsel,  h6wever,  fails  to  call  to  the  attention  of  the  court  a  single 
instaiKe  of  a  corporation  having  been  given  express  statutory  author- 
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ity  to  practice  dentistry,  to  which  the  proviso  might  relate,  and  none 
seems  to  have  existed  at  the  time  of  the  enactment.  And  assuming 
that  a  hospital,  infirmary  or  dispensary  could  have  been  specially  in- 
corporated to  practice  dentistry,  under  article  7  of  the  Membership 
Corporations  Law,  could  the  Legislature  have  referred  to  that  class  of 
corporations?  If  so,  the  right  to  incorporate  such  a  hospital,  infirmary 
or  dispensary  since  1916  has  been  cut  oflf  by  an  amendment  not  cal- 
culated to  convey  any  such  idea.  Hospitals  and  dispensaries  do  char- 
itable work  a^d  must  be  licensed  by  the  state  board  of  charities.  More- 
over, they  do  not  customarily  advertise  their  business,  and  the  dental 
corporations  legalized  by  the  proviso  in  question  are  specially  required 
to  submit  to  rules  of  the  regents  as  to  advertising.  Surely  the  corpo- 
rations referred  to  are  business  corporations,  not  charitable  corpora- 
tions organized  under  the  Membership  Corporations  Law,  where  the 
public  interests  are  safeguarded  by  the  requirements  that  they  cannot 
engage  in  the  work  of  hospitals  or  dispensaries  without  obtaining  the 
approval  of  the  state  board  of  charities  and  a  justice  of  the  Supreme 
Court. 

While  no  business  corporation  could  be  lawfully  organized  to  prac- 
tice dentistry  prior  to  the  passage  of  chapter  129  of  the  Laws  of  1916i, 
a  number  of  them  had  undertaken  to  practice  without  authority  of  law, 
and  the  Legislature  saw  fit  to  legalize  and  ratify  their  organization  for 
that  purpose,  provided  their  organization  had  been  effected  prior  to 
January  1,  1916,  that  they  were  in  active  operatidh  on  that  date,  which 
I  interpret  to  mean  actively  engaged  in  the  practice  of  dentistry,  alive 
and  doing  business  on  that  day,  and  that  thereafter  they  conformed  to 
special  provisions  of  law.    Public  Health  Law,  §  203, 

"Legally  incorporated,"  as  used  in  that  section,  means  that  the  in- 
corporation was  proper  as  to  matters  of  form.  The  word  "legal"  is 
to  be  distinguished  from  the  word  "lawful."  "l,egal"  refers  to  mat- 
ters of  form;  "lawful"  refers  to  matters  of  substance.  Black's  Law 
Dictionary.  In  the  case  of  the  dental  corporation  here  under  consid- 
eration, no  claim  is  made  that  it  was  not  "legally  incorporated,"  al- 
though one  of  the  purposes  for  which  it  was  incorporated  was  an  im- 
lawful  corporate  purpose.  Even  this  defect  could  have  been  elimi- 
nated. General  Corporation  Law,  §  7.  ^he  corporation  existed  prior 
to  January  1,  1916,  having  been  incorporated  January  22,  1907,  and 
there  is  no  suggestion  on  the  part  of  the  state  that  it  was  not  actively 
engaged  in  the  practice  of  dentistry  on  January  1,  1916,  or  that  it 
has  ceased  to  exist  or  operate  since  that  date.  If  the  proviso  in  ques- 
tion does  not  relate  to  this  corporation,  authorizing  it  to  continue  to 
operate,  I  can  conceive  of  no  case  to  which  it  would  apply.  It  is  my 
opinion  that  by  its  plain  terms  it  does  apply  to  this  corporation.  If 
so,  the  corporation  cannot  be  dissolved  for  having  exercised  a  privi- 
lege or  franchise  not  conferred  upon  it  by  law  in  that  it  practiced  den- 
tistry prior  to  January  1,  1916,  or  since  that  date.  Leave  to  bring  an 
action  to  dissolve  the  corporation  on  that  ground  is  therefore  denied, 
not  as  a  matter  of  discretion,  but  as  a  matter  of  law. 

[3]  Even  if  the  Woodbury  Dental  Parlors  Company  had  failed  to 
file  certain  certificates  and  reports  subsequent  to  incorporation,  as  re- 
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quired  by  the  statutes,  and  assuming  that  the  corporation  could  have 
been  dissolved  by  suitable  action  by  die  Attorney  General  upon  obtain- 
ing leave  of  the  court  therefor,  the  answer  to  the  application  here  for 
leave  to  sue  on  any  such  ground  is  that  no  action  by  the  Attorney  Gen- 
eral had  accomplished  the  dissolution  of  the  corporation  prior  to  Jan- 
uary 1,  1916,  that  its  failure  to  file  such  certificate  and  reports  did  not 
interfere  with  the  right  of  the  corporation  to  continue  to  practice  den- 
tistry after  that  date  as  a  ''legally  incorporated  dental  corporation  ex- 
isting and  in  operation''  prior  to  that  date  as  permitted  by  the  statute, 
and  that  its  failure  to  file  the  reports  has  since  been  cured  and  ac- 
quiesced in  by  the  state,  according  to  the  affidavit  of  the  president  of 
Ae  corporation.  Leave  to  bring  an  action  on  the  other  two  grounds  is 
therefore  denied. 
Ordered  accordixigly. 


In  re  KENNEDY,  Commissioner  of  Pnblle  Safety. 
(Supreme  Court,  Special  Term,  Albany  Coimty.    March  31,  191d.) 

MAHDAICUB  <8S»186^DlSOBEinBlfCB  to   MANDATV-^COimBlCPT. 

Where  relator's  affidavit,  setting  forth  alleged  violations  of  the  Liquor 
Tax  Law,  does  not  show  that  respondent  commissioner  failed  to  issue  the 
order  to  the  chief  of  police  required  by  mandavus,  and  that  snch  viola- 
tion may  not  ha:v«  been  because  of  the  neglect  of  the  chief  or  members  of 
the  force,  there  is  enough  of  doubt  to  prevent  an  order  for  punishment  for 
criminal  contempt 

Motion  by  the  relator  in  the  case  of  the  People  of  the  State  of  New 
York,  on  relation  of  Francis  W.  Brown,  against  T.  Francis  Kennedy, 
as  Commissioner  of  Public  Safety  of  the  City  of  Cohoes,  and  James  W. 
Schofield,  as  Chief  of  Police  of  said  City,  for  an  order  punishing  the 
respondent  T.  Francis  Kennedy  for  contempt  in  alleged  disobedience 
of  a  writ  of  mandamus.    Motion  denied. 

See,  also,  102  Misc.  Rep.  450,  169  N.  Y.  Supp.  1022. 

Edgar  B.  Nichols,  of  Cohoes,  for  relator. 

J.  S.  Carter,  of  Cohoes,  for  respondent. 

RUDD,  J^  The  papers  do  not  show  that  the  defendant  Kennedy  was 
guilty  of  willful  disobedience;  the  fact  does  not  clearly  appear  that 
as  an  official  Kennedy  had  knowledge  of  the  conditions. 

The  writ  of  mandamus  commanded  Kennedy,  as  commissioner  of 
public  safety,  to  "make,  adopt,  and  enforce  an  order  or  orders,  rule 
or  rules,  ordering  and  directing  the  chief  of  police"  and  the  members 
of  the  force  to  enforce  the  observance  in  the  city  of  Cohoes  of  all  pro- 
visions of  the  Liquor  Tax  Law  (Consol.  Laws,  c.  34)  relative  to  ob- 
structions of  view  of  the  interior  of  premises  in  which  liquor  traffic  is 
carried  on. 

The  writ  called  upon  Kennedy,  as  commissioner  of  public  safety,  to 
put  into  operation  certain  rules  or  directions,  and  in  turn  the  mem- 
bers of  the  uniformed  force  were  to  see  to  the  enforcement  thereof. 
The  writ  called  for  an  order  of  Kennedy,  as  commissioner,  directing 
the  chief  of  police,  through  the  members  of  the  force,  to  arrest  all  vio- 
lators of  certain  provisions  of  the  Liquor  Tax  Law. 
175N.Y.S.— 18 
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The  affidavit  presented  by  relator  set  forth  certain  alleged  viola- 
tions of  the  Liquor  Tax  Law,  but  it  does  not  appear  that  Keainedy,  as 
commissioner,  failed  to  issue  the  order  to  the  chief  of  police,  and  so 
far  as  the  papers  show  it  may  have  been  the  neglect  of  the  chief  of 
police,  who  has  recently  resigned^  and  the  members  of  the  force,  in 
failing  to  obey  the  writ  of  mandamus. 

There  is  enough  of  doubt  to  make  it  questionable  whether  the  order 
for  punishment  of  Kennedy  for  criminal  contempt  should  issue. 
.    The  motion  is  denied,  with  $10  costs. 


(106  Misc.  Bep.  CMO) 

WALKER  V.  CITY  OF  BUFFALO. 

(Supreme  Oourt,  Special  Term,  Erie  County.    April  4,  19ia) 

1.  Bailment  ^=»1 — ^Maintenance  of  Bathhouse— Bathes' s  Monet. 

City,  maintaining  bathhouse  for  use  by  the  public  gratis,  was  not  a 
bailey  of  money  in  pockets  of  bather's  clothes,  hung  up  on  a  hook  while 
bather  was  bathing. 

2.  Municipal  Gobporations  ^=9848— Maintbnanob  of  Bathhousib—- Lxabiu- 

TT  FOE  Loss  OF  BaTHEB'S  MoNEY — ^BUBDEN  OF  PBOOF. 

A  city  cannot  be  held  liable  for  loss  of  money  In  pocket  of  bather's 
clothes,  hung  on  a  hook  in  a  public  bathhouse  maintained  by  city,  except 
on  proof  of  negligence  by  the  dty  and  freedom  from  negligence  by  the 
bather. 

3.  Municipal  Corporations  ^=s»&48 — Maintenance  of  Bathhouse — ^Liabili- 

TT  OF.  City — Sufficiency  of  Evidence. 

Olty  employ^,  attendant  in  public  bathhouse  maintained  by  dty  for 
free  use  of  the  public,  was  not  negligent  in  failing  to  detect  the  theft  of  a 
large  sum  of  money  from  bather's  clothes,  hung  on  a  hook ;  the  employ^ 
having  no  knowledge  that  there  were  valuables  in  sudi  clothes. 

4.  Municipal  Oobpobations  €=»855 — ^Maintenance  of  Public  Bathhouse — 

Loss  OF  Valuables— CoNTBiBUTOBY  Negligence. 

Bather  could  not  recover  from  dty,  maintaining  public  bathhouse,  for 
money  stolen  from  the  pocket  of  his  clothes  hung  on  hook  while  he  was 
taking  a  bath,  as  he  was  negligent,  knowing  that  door  of  G(Mnpartment  in 
which  clothes  were  hung  was  unlocked. 

Appeal  from  City  Court  of  Buffalo. 

Action  by  William  N.  Walker  against  the  City  of  Buffalo.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Andrew  J.  Ronan,  Asst.  City  Atty.,  of  Buffalo,  for  appellant 
E.  H.  Gidley,  of  Buffalo,  for  respondent. 

SEARS,  J.  For  a  number  of  years  the  city  of  Buffalo  has  maintain* 
ed  a  public  bathhouse,  the  use  of  which  is  offered  to  the  public  gratis. 
The  house  contains,  besides  a  general  shower  bath  used  by  boys,  two 
corridors  affording  access  to  14  individual  shower  bath  compartments, 
7  off  each  corridor.  A  person  standing  in  one  of  the  corridors  cannot 
see  into  the  other.  The  city  employs  two  men  to  take  charge  of  this 
bathing  establishment,  whose  duties  are  to  take  care  of  the  house  in 
general,  to  see  that  persons  desiring  baths  are  assigned  to  the  particular 

^=»For  otber  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Kumbered  Digests  &  Indexes 
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bathrooms  and  supplied  with  tow^  and  soap,  and  to  prevent  the 
bathers  occupying  compartments  more  than  the  allotted  time. 

On  the  evening  of  December  1,  1918,  the  plaintiff  went  to  the  bath- 
house to  take  a  hath.  He  had  with  him  two  parcels,  one  containing  a 
suit  of  clothes,  and  the  other  a  pair  of  shoes.  When  he  entered,  he 
spoke  to  one  of  the  men  in  charge;  the  other  being  away  from  the 
building  at  the  time  of  the  occurrences  involved  in  this  case.  He  found 
the  house  fully  occupied  with  bathers,  and  had  to  wait  a  quarter  of  an 
hour,  or  thereabouts.  He  asked  the  man  in  charge  if  he  could  leave 
his  parcels  with  him,  and  the  man  in  charge  answered  that  he  could 
lay  them  dowh,  and  that  they  would  be  all  right.  The  plaintiff  did  so. 
He  was  finally  assigned  to  compartment  No.  12.  The  compartment 
consisted  of  a  bathing  section,  which  was  divided  from  the  rest  of  the 
room  by  a  slate  slab  extending  to  a  height  above  a  man's  head.  On» 
the  wall  on  the  other  side  of  this  slate  slab  from  the  bath  was  a  row 
of  hooks  and  a  small  seat.  The  plaintiff  took  off  his  clothes  and  hung 
them  on  the  hooks ;  his  trousers  being  hung  on  the  hook  nearest  the 
door.  The  door,  in  opening,  swung  into  the  compartment  and  toward 
the  wall  opposite  that  upon  which  the  clothing  was  hung.  There  was 
no  lock  or  bolt  upon  the  door.  Upon  finishing  his  bathing,  the  plain- 
tiff discovered  that  his  trousers  were  gone  from  the  hook  on  which 
he  had  hung  them,  and,  on  making  search,  he  found  them  lying  on  the 
scat  in  the  next  compartment,  but  $121.20  in  currency,  which  he  had  had 
with  him,  were  missing  from  hi^  trousers  pocket.  He  at  once  called 
the  loss  to  the  attention  of  the  man  in  charge,  but  was  unable  to  under- 
stand the  man's  replies  on  account  of  his  being  a  foreigner,  so  imme- 
diately went  to  a  police  station,  and  there  reported  the  loss.  The  par- 
cels which  were  left  with  the  man  in  chaise  were  duly  returned  to  him. 

No  sign  or  notice  was  posted  about  the  building  as  to  valuables,  and 
no  place  was  provided  for  the  keeping  of  money,  jewelry,  or  other  sim- 
ilar articles.  The  plaintiff  had  used  the  bathhouse  before,  and  was 
familiar  with  its  arrangement  and  operation.  The  man  wnployed  by 
the  city  at  the  bathhouse,  who  was  not  present  at  the  time  of  these  oc- 
currences, testified  that  he  had,  in  the  past  on  different  occasions,  rer. 
ceived  money  from  persons  using  the  baths,  and  had  kept  it  for  them. 

[1]  Upon  these  facts,  the  City  Court  rendered  judgment  in  favdr  of 
the  plaintiff  for  the  amount  of  money  lost.  The  City  Court  judge 
predicated  liability  upon  negligence,  and  this  is  the  only  theory  upon 
which  a  recovery  could  possibly  be  sustained.  The  city  was  in  no  sense 
a  bailee  of  the  property.  Wentworth  v.  Riggs,  159  App.  Div.  899, 
143  N.  Y.  Supp.  955,  reversing  79  Misc.  Rep.  400,  139  N.  Y.  Supp. 
1082,  on  the  dissenting  opinion  of  Seabury,  J. 

[2, 3]  To  sustain  the  verdict,  the  evidence  must  establish  negligence 
on  the  part  of  the  city,  and  the  plaintiff's  freedom  from  contributory 
negligence.  The  public  bath  was  established  by  the  municipality  to 
afford  free  bathing  facilities  to  persons  who  would  not  be  expected  to 
have  bathing  facilities  ip  their  own  homes.  Such  people  would  not  be 
expected  to  have  with  them  more  than  very  small  sums  of  money.  In 
this  case,  the  city's  agents  had  no  knowledge  that  the  situation  of  the 
plaintiff  was  other  than  that  usually  to  he  expected,  and  such  care  as 
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was  commensurate  with  the  situation  reasonably  to  be  expected  was 
required.  Considering,  then,  the  presence  of  the  city's  agent  and  the 
duties  that  he  was  reasonably  called  upon  to  perform,  I  am  of  the 
opinion  that  the  city's  negligence  was  not  established. 

The  case  is  distinguishable  from  Bunnell  v.  Stem,  122  N.  Y.  539,  25 
N.  E.  910,  10  L.  R;  a.  481,  19  Am.  St.  Rep.  519,  in  that  in  that  case 
the  garment  which  was  taken  was  laid  aside  at  the  invitation  of  the 
storekeeper,  as  a  part  of  the  storekeeper's  business,  in  full  view  and 
under  the  protection  of  the  storekeeper's  clerk.  Nor  are  the  sleeping 
car  cases  analogous  (Carpenter  v.  N.  Y.,  N.  H.  '&  H.  R.  Co.,  124  N. 
Y.  53,  26  N.  E.  277,  11  L.  R.  A.  759,  21  Am.  St.  Rep.  644;  Goldstein 
V.  Pulhnan  Co.,  220  N.  Y.  549,  116  N.  E.  376,  L.  R.  A.  1918B.  1060), 
for  in  those  cases  the  service  is  for  hire,  and  the  sleeping  car  company 
has  reason  to  expect  the  presence  of  valuables  in  the  possession  of 
travelers. 

[4]  If,  however,  the  defendant  can  be  considered  guilty  of  negli- 
gence, the  plaintiff  is  equally  guilty  of  contributory  negligence.  He 
knew  of  the  method  of  operating  the  bathhouse  and  its  arrangement. 
He  knew  of  the  presence  of  the  money,  which  the  bathhouse  man  did 
not.  He  knew  of  the  absence  of  locks  on  the  door  of  the  compartment. 
He  hung  his  trousers  in  the  place  where  one  could  most  easily  reach 
them  from  the  corridor.  He  failed  to  notify  the  city  employe  or  to  in- 
trust his  money  to  his  charge. 

The  judgment,  therefore,  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant 


a06  Misc.  Rep.  1«9 

THOMPSON  et  al.  ▼.  DB  VISSBR  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    February,  1919.) 

1.  Plkadino  9=s>313 — ^Bnx  of  PAancuLABS — OmcE. 

The  office  of  a  bill  of  particulars  is  not  only  to  define  and  limit  the 
Issues,  but  also  to  apprise  the  opposing  parties  of  what  they  have  to  meet 
at  the  trial. 

2.  PLEADING  <&»317(5) — ^BlLL  OF  Pabticttlabs — Pbesuitptiow. 

In  action  against  trustee  upon  a  bond  covenanting  for  testator,  hlfi 
heirs,  etc.,  to  pay  a  certain  sum,  with  interest,  to  a  cousin's  wife  and 
children,  etc.,  where  answer  alleged  that  neither  trustee  nor  decedent's 
wife,  children,  etc.,  knew  of  bond  until  presented  for  payment  several 
years  after  decedent's  death  the  trustee's  motion  for  bill  of  particulars 
of  actual  consideration  should  be  granted,  the  prima  fade  presumption 
of  consideration  of  a  bond,  under  seal,  given  by  Code  Civ.  Proc.  f  840, 
being  rebuttable. 

Action-  by  Catherine  Howard  Thompson  and  another  against  Wil- 
liam M.  De  Visser,  also  known  as  William  M.  De  Vissier,  individually 
and  as  trustee  under  the  will  of  Francis  T.  Owen,  deceased,  and  an- 
other. On  application  by  defendant  named  for  bill  of  particulars. 
Granted. 

Jordan  &  Williams,  of  New  York  City,  for  plaintiffs. 

Thomas  J.  F.  Coady,  of  New  York  City,  for  defendant  De  Visser. 

^ss>For  dtlier  cmm  lae  same  topic  A  KSY*NUMBBR  In  «U  Key-Numbered  DIgesli  4  Indesee 
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FINCH,  J.  The  plaintiffs  bring  suit  upon  certain  bonds,  of  which 
the  following  is  a  copy : 

"For  a  valuable  consideration  received,  I,  Ftancls  T.  Owen,  of  Sheffield, 
Berkshire  county,  state  of  Massachusetts,  do  covenant,  promise  and  agree,  for 
myself,  my  heirs,  executors,  administrators  and  assigns,  to  pay  three  months 
from  the  date  of  my  death  the  sum  of  ten  thousand  dollars,  with  interest 
payable  semiaxmually,  to  Owen  Stanley  Thompson  and  Maud  Adelaide  Thomp- 
son and  their  mother,  Catherine  Howard  Thompson,  who  are  the  children  and 
wife,  respectively,  of  my  cousin,  Prank  G.  A.  Tlliompson,  and  to  the  survivor  of 
them ;  and  I  further  covenant  that  the  whole  of  said  prindpai  sum  shall  be* 
come  due  after  default  in  the  payment  of  interest  for  twenty  days.  This  bond, 
although  presently  delivered,  shall  be  held  ny  Fernando  Solinger,  as  trustee  of 
my  cousin's  said  children  and  wife,  until  my  death.  This  bond  is  one  of  a 
series  of  ten  bonds,  each  for  the  sum  of  ten  thousand  dollars.  In  witness 
whereof,  I  haTe  hereunto  set  my  hand  and  seal  this  16th  day  of  July,  1896. 

*'[Si«ped]    Francis  T.  Owen.    p:^.  S.] 

"In  presence  of  Jacob  W.  Kahn. 
**8tate  of  New  York,  City  of  New  York,  County  of  New  Tork—ss.: 

"On  this  16th  day  of  July,  1896,  before  me  personally  appeared  Francis  T. 
Owen,  to  me  known  and  known  to  me  to  be  the  individual  mentioned  and  de- 
scribed in  and  who  executed  the  foregoing  instrument,  and  he  duly  acknowledg- 
ed to  me  that  he  executed  the  same. 

"Jacob  W.  Kahn,  Notary  Public,  New  York  County." 

The  defendant  is  a  trustee  appointed  under  th^  last 'will  and  testa- 
ment of  the  deceased.  The  defendant  alleges  that  although  he  was  in- 
timately familiar  with  the  decedent's  affairs  during  his  lifetime  and 
was  associated  with  him  in  business  that  neither  he  nor  the  decedent's 
wife  or  children  nor  any  of  the  decedent's  close  relatives  or  business 
associates  ever  knew  or  heard  of  these  instruments  until  they  were 
presented  to  the  defendant  for  payment.  The  instruments  are  dated 
the  16th  day  of  July,  1896.  The  decedent  died  March  29,  1909,  nearly 
thirteen  years  later,  and  these  instruments  were  not  presented  for  pay- 
ment until  several  years  still  later. 

[1,2]  The  defendant  asks  that  the  plaintiffs  furnish  the  particulars 
of  the  actual  consideration  for  these  instruments.  The  plaintiffs  ob- 
ject upon  the  ground  that,  as  the  instruments  are  under  seal,  a  consid- 
eration is  presumed,  and  hence  is  a  part  of  the  defendant's  case  and 
no  bill  of  particulars  can  be  required.  By  section  840  of  the  Code 
of  Civil  Procedure  it  is  provided  that  a  seal  upon  an  executory  instru- 
ment is  presumptive  evidence  only  of  a  sufficient  consideration,  which 
may  be  rebutted.  The  office  of  a  bill  of  particulars  is  not  only  to  de- 
fine and  limit  the  issues;  but  also  to  apprise  the  opposing  parties  of 
what  the  latter  has  to  meet  at  the  trial.  Where,  as  here,  the  defendant 
is  acting  in  a  representative  capacity,  and  there  are  present  the  other 
circumstances  set  forth  in  this  memorandum,  it  is  clear  that  the  plain- 
tiffs should  be  required  to  furnish  the  particulars  sought.  Miller  v. 
MiUer,  No.  2,  144  App.  Div.  153,  128  N.  Y.  Supp.  965.  It  is  true  that 
in  the  Miller  Case  the  action  was  upon  a  negotiable  promissory  note, 
and  not  upon  an  instrument  under  seal,  yet  the  Negotiable  Instrtunents 
Law  (Consol.  Laws,  c.  38)  provides  that: 

"Every  negotiable  Instrument  Is  deemed  prima  fade  to  bave  been  Issued  for 
a  Taloable  consideration.'^    Neg.  Inst  Law,  §  G(X 
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This  consideration  of  the  provisions  of  the  Negotiable. Instruments 
Law  would  seem  to  make  the  Miller  Case  direct  authority  for  the 
granting  of  the  present  application. 

Application  granted. 


BOARD  or  EDUCATION  OF  UNION  FREE  SOHOOIi  DIST,  NO.  1  OF 
TOWN  OF  WEBSTER  v.  CORNING  et  al. 

(Supreme  Court,  Special  Term,  Monroe  County.    March  S»  1919.) 

(Byllahui  hy  tlie  Court,) 

1.  Eminent  Domain  ^=s»134 — Compensation — ^Bbst  Available  Use. 

An  owner  of  property  taken  for  public  use  Is  entitled  to  have  the  com- 
pensation fibced  upon  the  basis  of  the  best  use  for  which  the  property  Is 
available. 

2.  Eminent  Domain  ^=s»136 — Compensation — ^Amount. 

The  general  rule  In  determining  compensation  for  pn^ierty  taken  for 
pubUc  use  is  to  estimate  the  difference  between  the  value,  of  the  property 
before  and  after  the  appropriation,  but  it  may  be  determined  by  apprato- 
ing  the  value  of  the  land  taken  and  adding  to  it  the  damages  to  the  remain- 
der of  the  property. 

3.  Eminent  Domain  <s:=»237(6) — ^Award  of  Compensation — Conclusivensbs. 

-  An  award  will  not  be  disturbed,  unless  It  Is  palpably  Insufficient  or  ex- 
cessive, or  Is  based  upon  some  erroneous  principle. 

4.  Eminent  Domain  <@=»265(1) — Aixowance  op  Costs — Statut*. 

Under  section  3369  of  the  Code  of  Civil  Procedure  costs  will  be  award- 
ed to  the  petitioner  when  successful  upon  the  Issues  presented  by  the 
pleadings,  and  under  section  3372  of  the  Code  costs  will  be  awarded  to 
the  defendant  if  successful  on  the  trial  as  to  the  amount  of  compensation, 
and  an  extra  allowance  will  be  granted  where  the  case  warrants  it 

Condemnation  proceedings.  On  motion  by  the  Board  of  Education 
of  Union  Free  School  District  No.  1  of  the  Town  of  Webster,  opposed 
by  John  Sherwood  Corning  and  others,  to  confirm  report  of  com- 
missioners of  appraisal.    Motion  granted. 

Warren,  Shuster  &  Case,  of  Rochester  (Earl  F.  Case,  of  Rochester, 
of  counsel),  for  the  motion. 

Sutherland  &  Dwyer,  of  Rochester  (A.  E.  Sutherland,  of  Rochester^ 
of  counsel),  opposed. 

RODENBECK,  J.  [1]  It  does  not  appear  from  the  report  of  the 
commissioners  upon  what  basis  they  figured  the  award.  If  they  esti- 
mated the  value  of  the  property  upon  the  basis  of  prospective  building 
sites,  it  is  not  erroneous.  An  owner  is  entitled  to  have  his  compen- 
sation determined  upon  the  best  uses  for  which  the  property  is  avail- 
able.   Matter  of  Simmons,  58  Misc.  Rep.  581,  109  N.  Y,  Supp.  1036. 

[2]  In  proving  the  damages,  witnesses  may  he  asked  the  difference 
in  the  value  of  the  property  before  and  after  the  appropriation  or  the 
value  of  the  land  taken  and  the  damages  to  the  remainder.  Bonneville 
V.  State,  12  N.  Y.  Ct.  CI.  173;  Matter  of  Board  of  Public  Improve- 
ments, 99  App.  Div.  576,  91  N.  Y.  Supp.  161 ;  Matter  of  Bensd,  151 
App.  Div.  451,  454,  135  N.  Y.  Supp.  915.  Both  forms  of  inquiry  pro- 
duce the  same  result,  except  where  benefits  are  taken  into  consideration. 

^s^For  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbercd  DIcests  A  IndcoM*' 
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• 
An  owner  is  entitled  at  least  to  the  value  of  the  land  tkken,  and  its 
value  cannot  be  reduced  by  setting  off  against  it  any  prospective  ben- 
efits. Matter  of  City  of  New  York,  190  N.  Y.  350,  360,  83  N.  E.  299, 
16  L.  R.  A,  (N.  S.)  335 ;  Matter  of  N.  Y.  Westchester  &  Boston  R.  R., 
73  Misc.  Rep.  219,  130  N.  Y.  Snpp.  1005.  The  value  placed  upon  the 
property  by  all  of  the  witnesses  shows  that  it  has  a  value  aside  from 
its  use  as  agricultural  land.  The  property  is  in  the  village  of  Webster, 
and  has  a  value  as  sites  for  building  lots,  which  value  was  fairly  with- 
in the  judgment  of  the  commissioners.  The  owner  is  entitled,  not  only 
to  the  value  of  the  land  taken,  but  to  the  damage,  if  any,  occasioned 
by  the  appropriation,  to  the  remainder  of  the  property.  Treating  the 
entire  farm  ais  agricultural  land,  the  appropriation  reduced  the  acreage, 
so  that  it  might  very  well  be  claimed  that  the  value  of  the  remainder 
was  affected  tfiereby,  and  as  a  building  proposition  the  appropriation 
deprived  the  owner  of  the  benefit  of  the  South  avenue  outlet. 

[3]  The  commissioners  did  not  proceed  upon  any  erroneous  the^ 
ory,  and  their  *award  is  not  excessive,  so  as  to  justify  setting  it  aside. 
An  award  will  not  be  disturbed,  unless  it  is  palpably  insufficient  or  ex- 
cessive, or  is  based  upon  some  erroneous  principle.  Matter  of  Board 
of  Public  Improvements,  supra;  Matter  of  Simmons,  supra;  New 
York  Central  &  H.  R.  R.  R.  Co.  v.  Newbold,  166  App.  Div.  193,  151 
N.  Y.  Supp.  732. 

[4]  The  petitioner  is  entitled,  on  the  trial  of  the  issue  of  necessity, 
to  the  costs  of  such  trial,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is 
allowed  to  the  prevailing  party  in  an  action  in  the  Supreme  Court. 
Code,  §  3372;  Matter  of  Village  of  Therfcsa,  121  App.  Div.  119,  105 
N.  Y.  Supp.  568;  New  York,  O.  &  W.  R.  R.  Co.  v.  McBride,  45  Misc. 
Rep.  516,  92  N.  Y.  Supp.  31.  Defendant  is  entitled,  upon  the  issue  as 
to  the  amount  of  compensation,  to  costs,  to  be  taxed  by  the  clerk  at 
the  same  rate  as  is  allowed  of  course  to  the  defendant  prevailing  in  an 
action  in  the  Supreme  Court,  including  the  allowances  for  proceedings 
before  and  after  notice  of  trial  (Code,  §  3369 ;  Matter  of  Village  of 
Theresa,  supra ;  New  Yerk,  O.  &  W.  R.  R,  Co.  v.  McBride,  supra),  and 
to  an  additional  allowance  of  $250  (Code,  §  3372;  Matter  of  Village 
of  Theresa,  supra;  New  York,  O.  4  W.  R.  R.  Co.  v.  McBride,  supra). 

The  report  should  be  confirmed,  with  costs  and  allowances  as  above 
indicated. 

So  ordered* 


(106  Misc.  Bep.  16S) 

HIGGINS  et  al.  v.  STEINHARDTER  et  al. 

(Supreme  Ooitrt,  Special  Tdrm,  New  York  Oounty.    Febmary,  1919.) 

iNJimcTiON  «=>136(2)— Tbmpobaby  Obdbb — ^Payment  of  Drastf — ^Expibation 
OF  Credit. 

Where  plaintiffs*  application  fot  a  letter  of  credit  to  be  used  In  pay- 
ment tor  goods  provided  that  the  credit  should  expire  on  a  certain  date, 
on  or  before  wblcb  the  shipment  must  be  made,  and  the  shipment  was 
made  later,  an  Injunction  pendente  lite  in  an  action  to  restrain  the  orilec^ 
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tion  and  payment  of  a  draft  drawn  against  letter  of  credit,  and  tor  its 

cancellation  on  the  ground  of  payee's  default  on  his  contract,  will  be 
granted. 

Motion  for  injunction  by  William  A.  Higgins  and  others,  trading 
and  doing  business  under  the  firm  name  and  style  of  William  A.  Hig- 
gins &  Co.,  against  Morris  Steinhardter  and  Emil  S.  Nordlingef,  trad- 
ing and  doing  business  under  the  firm  name  and  style  of  Steinhardter 
&  Nordlinger,  jyid  others.    Motion  granted. 

Macklin,  Brown,  Purdy  &  Van  Wyck,  of  New  York  City,  for  plain- 
tiffs. 

Stroock  &  Stroock,  of  New  York  City,  for  defendants  John  Monroe 
&Co. 

FINCH,  J.  This  is  a  motion  for  an  injunction  restraining  the  de- 
fendants John  Monroe  &  Co.  from  accepting  and  paying  for  plaintiffs' 
account  a  draft  drawn  against  a  letter  of  credit  in  favor  of  the  de- 
fendant Jornet,  issued  by  said  John  Monroe  &  Co.  on  plaintiffs'  appli- 
cation. It  appears  that  said  credit  was  to  be  used  in  Spain  in  payment 
for  a  shipment  of  walnuts  purchased  by  the  plaintiffs  from  the  de- 
fendant Jornet,  to  be  shipped  on  or  before  November  7,  1918.  Plain- 
tiffs' application  for  said  credit  provided  that  the  credit  should  expire 
November  7,  1918,  on  or  before  which  date  shipment  must  be  made, 
and  that  bills  of  lading  and  consular  invoice  should  accompany  drafts 
against  the  credit. 

Plaintiffs  bring  the  action  now  pending  to  restrain  the  collection  and 
payment  of  the  moneys  called  for  in  the  letter  of  credit  and  for  the 
cancellation  of  said  credit,  upon  the  ground  that  the  defendant  Jornet 
defaulted  on  his  contract  in  that  the  walnuts  were  not  shipped  from 
Spain  until  December,  1918.  Plaintiff  further  sets  forth  in  his  com- 
plaint that  the  defendant  Jornet  procured  a  bill  of  lading  falsely  stat- 
ing said  shipment  was  made  on  October  30,  1918,  and  that  the  defend- 
ant Monroe  &  Co.,  although  notified  by  plaintiff  of  what  plaintiff  claims 
to  be  the  facts  as  above  slated,  have  affirmed  that  upon  presentation 
of  drafts,  accompanied  by  bill  of  lading  showing  shipment  prior  to 
November  7,  1918,  they  will  accept  and  pay  the  same.  It  is  clear  that 
the  plaintiff  authorized  a  tredit  to  apply  only  to  a  shipment  made  on 
or  before  November  7th,  and  hence,  if  shipment  was  made  subsequent 
to  that  date,  a  payment  made  against  said  credit  would  be  unauthor- 
ized. It  became  an  unused  credit,  canceled  by  limitation  of  time. 
Welsh  V.  Gossler,  89  N.  Y.  540,  545. 

The  defendants  John  Monroe  &  Co.  raised  the  point  upon  the  argu- 
ment that  they  may  have  become  obligated  to  pay  drafts  drawn  against 
said  credit  in  any  event,  because  of  the  transfer  of  such  drafts  to  third 
parties.  But,  as  before  stated,  plaintiffs  authorized  payment  only  on 
account  of  a  shipment  made  by  a  certain  date.  If  defendant  Monroe 
&  Co.'s  agent  accepted  in  proof  of  such  shipment  a  bill  of  lading  which 
was  in  fact  false  as  to  the  time  of  shipment,  then  such  act  of  defend- 
ants' agent  is  proximate  cause  of  any  risk  of  loss  by  the  issuance  of 
drafts  against  the  said  credit. 

The  motion  for  a  stay  pendente  lite  is  granted. 

Motion  granted. 
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087  Aw.  Div.  100) 

JACOBS  &  YOUNGS,  Inc.,  t.  KENT. 

(Supreme  Court,  Appellate  Division,  First  Department     April  4,  1919.) 

gontbacts  ^=»295(1) — oonstbuotion  of  buildino — ^mlnos  deviation  from 
Specificahons. 

Where,  by  inadvertence  or  mistake,  a  minor  deviation  from  tlie  con- 
tract specifications  for  oonatmction  of  a  building  was  made,  which  in- 
volved no  damage  to  the  defendant  owner,  who  took  possession  of  and 
continued  to  use  the  building,  without  seeking  to  disturb  the  work  done, 
the  contractor  was  entitled,  in  an  action  for  the  contract  price,  to  prove 
that  he  substantially  performed  the  contract,  and  that  the  defendant  suf- 
fered no  damage  through  an  innocent  mistake. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Jacobs  &  Youngs,  Incorporated,  against  George  Edward 
Kent.  From  a  judgment  for  defendant  entered  upon  a  directed  ver- 
dict, plaintiff  appeals.     Reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Eidlitz  &  Hulsc,  of  New  York  City  (Frederick  Hulse,  of  New  York 
City,  of  counsel),  for  appellant. 
Henry  W.  Hardon,  of  New  York  City,  for  respondent 

DOWLING,  J.  This  action  is  brought  to  recover  the  balance  due 
upon  a  building  contract  made  May  5, 1913,  whereby  the  plaintiff  agreed 
to  provide  all  the  materials  and  perform  all  the  work  for  the  erection, 
building,  and  finishing  of  a  private  residence  for  the  defendant  at 
Jericho,  Long  Island,  in  accordance  with  certain  specifications  at  the 
agreed  price  of  $70,500.  Extra  work  was  also  done  thereon  to  the  ex- 
tent of  $7,244.44,  and  a  balance  is  claimed  to  be  due  of  $3,483.46. 

The  complaint  sets  forth  that  the  plaintiff  duly  performed  all  the 
terms  and  conditions  of  the  contract  on  its  part  to  be  performed,  ex- 
cept in  certain  particulars  thereinafter  mentioned,  which  were  that 
the  specifications  contained  provision  that  all  wrought  iron  pipe  must 
be  well-galvanized,  lap-welded  pip©  of  the  grade  known  as  "standard 
pipe*'  of  "Reading"  manufacture,  and  that,  while  the  bulk  of  the 
wrought  iron  pipe  furnished  by  the  plaintiff  was  "standard  pipe"  of 
Reading  manufacture,  a  small  amount  was  of  South  Chester  Tube 
Company  and  of  Cohoes  Rolling  Mills  manufacture,  which  was  in  all 
respects,  as  to  quality,  weight,  and  price,  the  same  as  "standard  pipe," 
Reading  manufacture.  It  is  further  alleged  upon  information  and  be- 
lief that  such  pipe  so  furnished  conformed  to  the  provisions  of  the 
specificatiotis. 

The  evidence  shows  that  about  1,000  feet  of  Reading  pipe  was  put  in 
the  building  in  September,  1913.  This  pipe  was  examined  and  found 
to  be  Reading  pipe.  All  such  pipe  comes  in  20-foot  lengths,  and  the 
manufacturer's  name  is  either  rolled  therein  or  stenciled  thereon. 
There  was  a  subcontractor  on  the  plumbing  work  for  the  plaintiff,  and 
he  proceeded  with  the  completion  of  his  contract  therefor,  and  from 
2,000  to  2,500  feet  of  pipe  were  installed  in  this  building,  all  of  it  gen- 
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uine  galvanized  wrought  iron  pipe.  The  building  was  completed,  turn- 
ed over  to  the  owner,  and  occupied  by  him  atK)ut-  June,  1914.  Not 
until  March  19,  1915,  was  any  claim  made  that  the  contract  had  not 
been  satisfactorily  performed  for  the  erection  of  this  house,  but  on 
that  day  the  defendant's  architect  wrote  plaintiff  that  other  pipe  than 
that  of  Reading  manufacture  had  been  found  in  the  building,  and 
that  thev  must  request  that  this  pipe  be  replaced  with  Reading  pipe  as 
specified,  and  that  the  plaintiff  bear  the  expense  thereof.  Thereafter 
an  examination  was  made,  and  it  was  found  that  in  fact  while  all  the 
pipe  installed  w?is  genuine  galvanized  wrought  iron  pipe,  some  of  it 
bore  no  marks  at  all,  due  to  the  fact  that,  as  pipe  is  cut,  the  manu- 
facturer's mark  may  remain  upon  that  part  which  is  cut  off  or  left  un- 
used, and  not  upon  the  part  placed  in  the  building.  There  were  also 
found  certain  portions  of  pipe  bearing  marks,  as  claimed,  of  the  Na- 
tional Steel  Works,  Cohoes  Company,  and  South  Chester  Company. 

In  November,  1915,  defendant's  architect  condemned  the  piping  and 
ordered  the  same  done  over  to  their  satisfaction.  In  January,  1916, 
defendant's  architect  served  a  three  days'  notice  under  article  5  of 
the  contract,  requesting  that  tfiey  be  advised  within  three  days  whether 
plaintiff  would  undertake  to  comply  with  the  specifications,  and  ad- 
vising it  that,,  in  case  of  its  neglect  or  refusal  to  comply  with  any  of 
the  agreements  contained  in  the  contract,  the  owner  was  at  liberty  to 
provide  any  labor  or  materials  necessary  to  complete  the  contract,  and 
might  terminate  plaintiff's  relations  with  the  work,  and  employ  some 
other  person  to  finish  the  same,  and  provide  the  materials  at  its  ex- 
pense. The  defendant  never  took  any  further  steps  under  this  notice, 
and  never  attempted  to  have  the  piping  therein,  other  than  Reading 
piping,  removed,  or  to  have  anything  at  all  done  in  relation  to  the 
work,  but  has  used  the  house  in  its  completed  condition,  with  the  pip- 
ing as  installed  by  the  plaintiff. 

This  is  not  an  action  brought  to  recover  the  contract  price  of  the 
work  done,  where  plaintiff  has  deliberately  substituted  somethingf  equal- 
ly good  for  what  was  specified.  On  the  contrary,  plaintiff  claims  that 
it  has  substantially  performed  the  contract,  but  that  through  mistake 
and  inadvertence,  and  not  willfully,  a  minor  deviation  had  been  made, 
through  which  defendant  suffered  no  damage.  There  is  no  claim  made 
that  any  such  damage  was  caused  the  defendant  On  the  contrary, 
the  plaintiff  offered  evidence  to  establish  that  all  the  pipe  used  in  com- 
pleting the  contract  upon  this  building  was  well-galvanized,  lap-welded 
wrought  iron  pipe,  known  as  "standard  pipe'* ;  that  it  all  had  the  same 
market  value,  the  same  weight  per  foot,  the  same  thickness  of  walls, 
the  same  internal  and  external  diameter,  the  same  quality  of  galvani- 
zation, the  same  wearing  qualities,  and  the  same  external  appearance. 

Plaintiff  also  sought  to  show  the  trade  meaning  of  the  words  "stand- 
ard," "lap-welded,"  and  "wrought  iron."  In  other  words,  plaintiff 
sought  to  prove  that  every  foot  of  pipe  that  went  into  this  work  was 
of  the  same  value  and  quality  as  that  which  was  called  for,  and  that 
the  only  departure  from  the  specifications  was  that  by  inadvertence 
some  pipe  was  placed  in  the  building  which  was  not  manufactured  by 
the  same  maker  as  that  specified.    If  this  had  been  done  deliberately, 
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plaintiff  could  not  have  claimed  complete  or  substantial  performance, 
for  it  had  no  right  to  willfully  disregard  the  provisions  of  the  contract 
or  specifications.  But  where  by  inadvertence  or  mistake  a  minor  devi- 
ation has  been  made,  which  involves  no  damage  to  the*  defendant,  and 
defendant  takes  possession  of  and  continues  to  use  the  building,  with- 
out seeking  to  disturb  in  any  respect  the  work  done  by  the  contractor, 
the  contractor  is  entitled  to  prove  that  he  had  substantially  performed, 
that  the  defendant  suffered  no  damage  through  such  innocent  mistake, 
and  that  what  the  owner  received  is  what  he  had  the,  right  to  expect  to 
get  under  his  contract. 

For  the  errors  committed  by  the  trial  court  in  refusing  to  accept  the 
testimony  referred  to,  the  judgment  appealed  from  must  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 
Order  filed.    All  concur. 


KBSSLDB  V.  X  &  A.  STONE  RBAI/TT  GO.,  Inc. 

(Bronx  Ooonty  Court    March  21,  1919.) 

AppBABAircB  ^s>25 — EmcoT— Waivbh  of  Objectiows  to  Pixadino. 

A  defendant  cannot  be  deemed  to  have  waived  his  right  to  objeet  that 

.  complaint  does  not  state  that  defendant  is  resident  of  county,  as  required 

in  Oounty  Court  by  Oode  Olr.  Proc.  |  340,  subd.  3,  by  mere  serylce  of  a 

general  notice  of  app^rance  and  demand,  following  service  of  summons 

alone. 

Action  by  Harry  Kessler  against  the  J.  &  A.  Stone  Realty  Com- 
pany, Incorporated.  On  motion  by  plaintiff  for  judgment  on  the 
pleadings.    Denied. 

Barney  Budnick,  of  New  York  City,  for  plaintiff. 
James  J.  Mahoney,  of  New  York  City,  for  defendant 

GIBBS,  J.  This  is  a  motion  made  by  plaintiff  for  judgment  upon 
the  pleadings,  consisting  of  a  summons,  a  general  notice  of  appearance, 
a  complaint,  and  a  demurrer  thereto. 

The  action  is  for  damages  for  personal  injuries  all^^ed  to  have  been 
sustained  by  plaintiff  on  the  24th  day  of  December,  1918,  at  No.  8 
West  114th  street,  in  the  borough  of  Manhattan,  city  of  New  York. 
The  complaint  alleges  in  substance  that  the  plaintiff  sustained  his  in- 
juries because  of  the  negligent  and  careless  manner  in  which  the  stair- 
way of  the  above  premises  was  maintained  by  the  defendant.  The  ac- 
tion was  commenced  by  the  service  of  a  summons  only  on  December 
28,  1918.  The  defendant  served  a  notice  of  appearance  and  demand 
on  January  17,  1919.  The  plaintiff  did  not  serve  the  complaint  until 
January  29,  1919.  The  defendant  served  a  demurrer  to  the  complaint 
on  February  18,  1919,  on  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  in  that  the  necessary  ju- 
risdictional all^^ation  that  the  defendant  is  a  resident  of  Bronx  county 
is  lacking  in  the  complaint 

Section  340  of  the  Code  of  Civil  Procedure  specifies  the  actions  and 
persons  of  which  the  County  Court  has  jurisdiction.     Subdivision  3 
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thereof  states  that  said  jurisdiction  extends,  in  so  far  as  applicable  to 
this  case,  "to  an  action  *  *  *  where  the  defendant  is,  or  if  there 
are  two  or  more  defendants,  where  all  of  them  are,  at  the  time  of  the 
commencement  of  the  action  residents  of  the  county."  It  was  held  by 
this  court  in  the  case  of  Maltin  v.  Royal  Petticoat  Co.  (Co.  Ct.)  147  N. 
Y.  Supp.  545,  shortly  after  the  organization  of  this  court  in  1914  that— 

•'The  Connty  Court  Is  a  court  of  limited  [statutory]  jurisdiction,  and  un- 
less the  Jurisdictional  facts  are  alleged  in  the  complaint  the  presumption  is 
that  the  court  is  without  Jurisdiction.  Thus,  where  a  complaint  does  not  al- 
lege that  the  defendants  are  residents  of  the  coiyity,  a  demurrer  may  prop- 
erly be  raised  on  the  ground  that  the  complaint  does  not  state  facts  showing 
jurisdiction  of  the  person  of  the  defendant  and  does  not  state  facts  consti- 
tuting a  cause  of  action." 

Also  in  the  same  case : 

"Residence  within  the  county  is  not  presumed,  but  must  appear  on  the 
face  of  the  pleading." 

That  this  jurisdictional  allegation  has  been  omitted  from  the  com- 
plaint is  conceded  by  the  plaintiff,  but  he  contends  that  the  defendant 
has  waived  this  jurisdictional  defect  by  appearing  generally  instead  of 
making  the  objection  following  the  service  of  the  summons,  citing 
Meyers  v.  American  Locomotive  Co.,  201  N.  Y.  163,  94  N.  E.  605, 
Levine  v.  Bordens  Condensed  Milk  Co.,  179  App.  Div.  921,  166  N.  Y. 
Supp.  241,  and  Goldman  v.  Hollander,  179  App.  Div.  927,  166  N. 
Y.  Supp.  243.  The  plaintiff  it  seems  to  me  misconstrues  the  real  mean- 
ing of  the  csLses  cited.  Those  cases  have  not  taken  away  from  a  defend- 
ant the  right  to  raise  the  question  of  the  court's  jurisdiction  when  the 
jurisdictional  allegation  is  not  made  in  the  comjAaint;  they  do  declare 
that  the  defendant  must  raise  the  question  in  time  or  be  deemed  to 
have  waived  his  rights  to  take  advantage  of  the  jurisdictional  defect. 
In  the  above  cases  the  actions  were  commenced  by  the  service  of  a  sum- 
mons and  a  complaint  upon  the  defendant,  so  that  the  defendant  was 
immediately  advised  of  the  cause  of  action  and  had  an  opportunity  to 
preserve  its  rights  by  a  demurrer.  I  fail  to  see  how  in  this  case  the 
defendant  can  be  deemed  to  have  waived  its  right  to  raise  this  question 
by  the  mere  service  of  a  general  notice  of  app^ranco  and  demand  fol- 
lowing the  service  of  the  summons.  The  service  of  the  summons  did 
not  apprise  the  defendant  of  the  nature  of  the  action,  and  therefore  did 
not  put  it  in  a  position  to  demur.  It  is  conceded,  of  course,  that  to  con- 
fer jurisdiction  on  the  County  Court  the  complaint  must  upon  its 
face  show  that  the  defendant  is  a  resident  of  the  county  in  which  the 
action  is  commenced,  and  if  that  fact  does  not  appear  the  court  has  not 
jurisdiction ;  but  how  was  the  defendant  to  determine  what  the  cause 
of  action  was,  and  whether  or  not  the  complaint  stated  facts  sufficient 
to  constitute  a  cause  of  action,  until  it  was  actually  served  with  the 
complaint  ?  It  seems  clear  that  the  first  opportunity  defendant  had  to 
question  the  court's  jurisdiction  was  after  the  service  of  the  complaint 
herein,  and  that  it  promptly  proceeded  to  do.  The  case  of  Reed  v. 
Chilson,  142  N.  Y.  152,  36  N.  E.  884,  and  similar  cases  to  which  plain- 
tiff's attorney  refers  in  his  memorandum,  are  not  in  point 
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The  plaintiff's  motion  should  therefore  be  denied,  and  demurrer  sus- 
tained,  with  leave  to  plaintiff  to  plead  over  within  20  days,  upon  pay- 
ment  of  $10  costs. 

So  ordered. 


In  re  OUETIS'  BSTATEl 
(Surrogate's  Onirt,  New  York  County.    March  28,  1919.) 

1.  Executors  and  ADHiNisntATORs  ^=»32(1) — ^Lettebs  of  Tbmporabt  Aimm- 

UTTRATION — BSTOOATION. 

It  is  falsity  of  facts  alleged  in  a  petition  for  letters  of  temporary  ad- 
ministration that  must  be  established  by  a  person  seeking  to  revoke  such 
letters  upon  the  ground  of  false  suggestion  of  a  material  fact,  and  not 
the  incorrectness  of  a  conclusion  derived  b^  petitioner  from  the  facts,  to 
the  effect  that  "delay  has  necessarily  occurred,  and  further  delay  will  also 
necessarily  occur,  in  the  probate  of  said  will." 

2.  EXXCUTOBS  AND  ADKINIBTBAJOBS  «=>32(1) — ^l4ETTEB8  07  TSKPOBABT  ADMINIS- 

TBATioN — ^Revocation. 

That  notice  of  application  for  letters  of  temporary  administration  was 
not  given  to  the  next  of  kin  or  to  legatees  is  ndt  sufficient  grounds  for  re- 
voking the  letters;  not  being  one  of  the  grounds  mentioned  in  Code  Civ. 
Proc.  i  2569. 

3.  ExECXTTOBS  and  ADMiNifirrBATOBS  ^=:»22(2) — Letucbs  07  Teicpobabt  Adionxs- 

TBATION. 

Where  no  proceeding  was  pending  when  application  for  letters  of  tem- 
porary administration  was  made,  and  no  will  had  been  filed,  and  the  only 
person  who  would  be  entitled  to  be  cited,  if  there  was  no  will,  was  the  pe- 
titioner, it  was  entirely  proper,  under  Code  Civ.  Proc.  §{  2590,  2506,  for 
the  court  to  direct  that  letters  of  temporary  adminlstraUon  issue. 

4.  EXECUT0B6  AND  ADUINISTBATOBS  ^=>32(1) — ^LeTTEBS   of  TEMPOBABT  ADlilN- 

ISTBATION — BJEVOOATION — QbOUNDS. 

Allegation  in  petition  upon  which  letters  of  temporary  administration 
were  granted,  to  effect  that  deceased  was  resident  of  county,  when  she 
was  in  fact  a  resident  of  another  county,  at  time  of  her  death,  constituted 
a  false  suggestion  of  a  material  fact,  which  would  warrant  court  in  re- 
voking the  letters. 

In  the  matter  of  the  estate  of  Harriet  A.  Curtis.  Application  for  an 
order  revoking  letters  of  temporary  administration  granted  to  Sylvia 
Curtis  White.    Referee  to  take  testimony  appointed. 

See,  also,  175  N.  Y.  Snpp.  288. 

Allen  W.  Corwin,  of  Middletown  (John  C.  R.  Taylor,  Thomas 
Watts,  and  Elbert  N.  Oakes,  all  of  Middletown,  of  counsel),  for  peti- 
tioner James*E.  Burr. 

Elicus,  Vogel,  Gleason  &  Proskauer,  of  New  York  City,  for  tem- 
porary administrator. 

FOWLER,  S.  The  deceased  died  at  Middletown,  Orange  county, 
N.  Y.,  on  January  25,  1919.  Upon  the  application  of  Sylvia  Curtis 
White,  one  of  her  next  of  kin,  letters  of  temporary  administration  on 
her  estate  were  issued  by  this  court  on  February  11,  1919.  A  per- 
son named  as  legatee  in  a  script  purporting  to  be  her  last  will  has  now 
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made  application  for  an  order  revoking  the  letters  of  temporary  ad- 
ministration. 

The  application  is  made  upon  the  ground  that  the  letters  were  ob- 
tained by  a  false  suggestion  of  material  facts  contained  in  the  petition. 
The  facts  alleged  to  be  false  are  the  statement  in  the  petition  to  the 
effect  that  delay  has  necessarily  occurred  in  the  granting  of  letters  tes- 
tamentary, and  the  allegation  that  the  deceased  was  at  the  time  of  her 
death  a  resident  of  the  county  of  New  York.  The  temporary  admin- . 
istrator  has  filed  an  answer  in  which  he  denies  that  these  facts  are 
false. 

The  petition  upon  which  this  court  made  the  order  for  the  issuance 
of  letters  of  temporary  administration  alleged  that — 

"Delay  has  necessarily  occurred,  and  further  delay  wiU  also  necessarily  oc- 
cur, in  the  probate  of  said  wUl  of  said  Harriet  A.  Curtis,  and  the  issuance  of 
letters  testamentary  thereunder,  for  the  reason  that  it  will  be  necessary  to 
serve  a  citation  in  any  proceeding  brought  for  the  probate  of  said  will  upon 
the  said  Ada  Florence  Curtis  and  Harriet  Louise  Curtis,  and  for  the  further 
reason  that  I  shall  oppose  the  probate  of  said  will  on  the  grounds,  among  oth- 
ers, of  lack  of  testamentary  capacity  of  the  said  Harriet  A  Curtis,  and  upon 
the  further  ground  of  undue  Influence." 

[1]  The  papers  upon  which  the  application  for  the  revocation  of  the 
letters  of  temporary  administration  is  made  do  not  show  that  these 
facts  were  false.  The  statement  of  the  petitioner  in  her  application 
for  letters  of  temporary  administration,  to  the  effect  that  delay  has 
necessarily  occurred  and  further  delay  will  necessarily  occur  in  the 
probate  of  the  will  was  a  conclusion  derived  from  the  facts  which  she 
alleged,  but  it  was  for  the  court  to  determine  whether  the  facts  war- 
ranted the  conclusion.  It  is  the  falsity  of  the  facts  alleged  in  the  pe- 
tition that  must  be  established  by  a  person  seeking  to  revoke  letters 
upon  the  ground  of  a  false  suggestion  of  a  material  fact,  and  not  the 
incorrectness  of  the  conclusion  derived  from  the  facts.  Assuming  the 
truth  of  the  facts,  it  was  for  the  court  to  say  whether  delay  had  oc- 
curred or  would  necessarily  occur  in  probating  the  will,  and  whether 
the  facts  stated  warranted  the  granting  of  letters  of  temporary  ad- 
ministration. Therefore,  as  it  does  not  appear  from  the  papers  sub- 
mitted on  this  application  that  the  facts  alleged  in  the  petition  for  let- 
ters of  temporary  administration  in  relation  to  the  necessity  of  issuing 
such  letters  were  false,  the  application  must  be  denied  upon  this  point. 

[2,  3]  The  petitioner  also  asks  that  the  letters  be  revoked  upon  the 
ground  that  notice  of  the  application  for  letters  of  temporary  admin- 
istration was  not  given  to  the  next  of  kin  or  to  the  legatees  mentioned 
in  the  copy  of  the  alleged  will  of  the  deceased  which  was  annexed  to 
the  petition.  This  alleged  reason  for  revoking  the  letters  of  temporary 
administration  is  insufficient,'  as  it  is  not  one  of  the  grounds  mentioned 
in  section  2569  of  the  Code  for  the  revocation  of  letters. 

But  apart  from  this  technical  defect,  the  papers  show  that  the  court 
did  not  err  in  granting  the  letters  of  temporary  administration  without 
issuing  a  citation  either  to  the  legatees  or  next  of  kin.  Section  2596 
of  the  Code  provides  that  if  no  proceeding  for  the  probate  of  a  will 
is  pending,  the  application  for  letters  of  temporary  administration  shall 
be  by  petition,  and  a  citation  shall  issue  to  the  persons  entitled  to  let- 
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ters  of  administration  in  a  case  where  no  will  is  known  to  exist,  or  to 
the  executor  or  executpi's  and  such  legatees  as  the  surrogate  may  direct 
to  be  cited  in  a  case  where  a  will  has  beer>  i&led. 

At  the  time  application  was  made  to  this  court  for  letters  of  tem- 
porary administration  the  will  of  the  deceased  was  not  filed  here. 
What  purported  to  be  a  copy  of  the  last  will  of  the  deceased  was  filed, 
but  this  did  not  satisfy  the  requirements  of  the  Code,  which  specifically 
provides  that  a  citation  shill  issue  to  the  legatees  where  a  will  has  been- 
filed.  The  petitioner,  Sylvia  Curtis  White,  and  her  two  sisters  were  the 
next  of  kin  of  the  deceased  entitled  to  letters  of  administration  upon 
her  estate.  The  petitioner  is  a  resident  of  this  state ;  her  sisters  are 
nonresidents.  Under  section  2590  of  the  Code  she  was  the  only  one 
to  whom  it  would  be  necessary  to  issue  a  citation  if  the  deceased  had 
died  intestate.  Therefore,  as  there  was  no  proceeding  pending  when 
the  application  for  letters  of  temporary  adniinistration  was  made,  and 
no  will  had  Been  filed,  and  the  only  person  who  would  be  entitled  t6 
be  cited,  if  there  was  no  will,  was  the  petitioner,  it  was  entirely  prop- 
er for  this  court  to  direct  that  letters  of  temporary  administration  is- 
sue upon  the  petition  of  Sylvia  Curtis  White. 

The  petitioner  also  asks,  that,  in  the  event  of  the  court  deciding 
that  the  letters  of  temporary  administration  were  properly  granted; 
the  present  temporary  administrator  be  removed  and  his  letters  re- 
voked. No  reason  is  alleged  in  the  moving  papers  which  would  war- 
rant the  court  in  removing  the  present  temporary  administrator. 

[4]  The  petition  upon  which  the  letters  of  .temporary  administra- 
tion were  granted  alleged  that  the  deceased  at  the  time  of  her  death 
was  a  resident  of  the  county  of  New  York.  The  petitioner  in  this 
application  alleges  that  she  was  a  resident  of  the  county  of  Orange. 
If  she  was  a  resident  of  the  county  of  Orange  at  the  time  of  her  death, 
the  allegation  in  the  petition  upon  which  the  letters  of  temporary  ad- 
ministration were  granted,  to  the  effect  that  she  was  a  resident  of  this 
county,  constituted  a  false  suggestion  of  a  material  fact  which  would 
warrant  the  court  in  revoking  the  letters  of  temporary  administration. 
In  fact,  the  jurisdiction  of  this  court  to  grant  such  letters  was  depend- 
ent upon  the  truth  of  the  allegation  that  she  was  a  resident  of  this 
county.  It  is  therefore  essenticJ  that  this  controverted  question  of  fact 
be  determined,  and  I  will  appoint  Egerton  L.  Winthrop,  Jr.,  Esq., 
referee  to  take  testimony  upon  the  question  of  the  residence  of  the 
deceased  at  the  time  of  her  death  and  report  to  me  with  all  convenient 
speed. 

Submit  order  accordingly. 
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In  re  CURTIS'  ESTATE. 

(Surrogate's  Court,  New  York  County.    March  28,  1919.) 

In  the  matter  of  the  estate  of  Harriet  L.  Curtis.  Application  for  an  order 
revoking  letters  of  temporary  administration  granted  to  SjMa  Curtis  White. 
Beferee  appointed  to  take  testimony. 

FOWLER/ S:  [The  opinion  is  an  exact  copy  of  the  opinion  In  Estate  of  Har- 
riet A.  Curtis,  175  N.  Y.  Supp.  285»  except  as  to  the  date  of  the  death  of  de- 
ceasedf  wliich  is  stated  as  January  10,  1919.] 


In  re  CURTIS'  ESTATBL 

(Surrogate's  Court,  New  York  County.    March  28»  1919.) 

!•  SxEOUTOBS  Airn  Administeatobs  ^=»22(2) — ^Tbhpobjlbt  Advinzstbatoba— 
Possession  or  Personal  Pbopebtt. 

Where  personal  property  of  deceased  is  in  possession  of  a  trust  com- 
pany, and  consists  of  securities  which  cannot  be  removed  without  an  or- 
der of  court,  there  is  no  occasion  for  temporary  administrator  taking  pos- 
session of  it,  pending  determination  of  application  to  revoke  hlfl  letters. 

2.  EXECTJTORS  AND  Administbatobb  ^=»122(1) — ^Teicposabt  Adhznistbatob— 
Possession  of  Personal  Effects. 

A  temporary  administrator  is  entitled  to  possession  of  furniture,  wearing 
apparel,  and  personal  effects  of  deceased,  which  were  in  house  in  which 
deceased  lived  immediately  prior  to  her  death,  although  an  application  to 
revoke  his  letters  Is  pending. 

8.  EXECITTOBS   AND    ADMINISTRATORS    ^=3»122(1) — TBUFORART    ADXZNISTBATOB— 

Possession  of  Personal  Pbopertt. 

Where  a  third  person  has  access  to  a  safe  deposit  box,  in  which  such 
third  person  has  placed  personal  property  belonging  to  deceased,  a  tem- 
porary administrator  will  be  permitted  to  take  possession  thereof,  al- 
though an  application  to  revoke  his  letters  is  pending. 

In  the  matter  of  the  estate  of  Harriet  A.  Curtis.  Application  to  va- 
cate order  restraining  temporary  administrator  from  taking  posses- 
sion of  personal  property  pending  determination  of  application  to  re- 
voke his  letters.    Order  granting  stay  modified. 

See,  also,  175  N.  Y.  Supp.  285. 

Allen  W.  Corwin,  of  Middletown  (John  C.  R.  Taylor,  Thomas  Watts, 
and  Elbert  N.  Oakes,  all  of  Middletown,  of  counsel),  for  petitioner 
James  E.  Burr. 

Elkus,  Vogel,  Gleason  &  Proskauer,  of  New  York  City,  for  tem- 
porary administrator. 

FOWLER,  S.  This  is  an  application  to  vacate  the  order  restrain- 
ing the  temporary  administrator  from  taking  possession  of  the  per- 
sonal property  of  the  deceased  pending  the  determination  of  the  ap- 
plication to  revoke  his  letters. 

[1]  As  the  personal  property  of  the  deceased  in  the  possession  of 
the  Central  Union  Trust  Company  of  New  York  and  the  Orange  Coun- 
ty Trust  Company  consists  of  securities,  and  cannot  be  removed  with- 
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out  an  order  of  a  coart  of  competent  jurisdiction,  there  is  no  occasion 
for  the  temporary  administrator  taking  possession  of  it  until  it  is  finally 
determined  whether  this  court  had  jurisdiction  to  issue  letters  to  him. 

[2]  The  furniture,  wearing  apparel,  and  personal  effects  which  were 
in  the  house  in  which  the  deceased  lived  immediately  prior  to  her  death 
should  be  taken  into  the  possession  of  the  temporary  administrator. 

[3]  As  it  does  not  appear  that  Clarence  L.  Hulse  has  not  access  to 
the  safe  deposit  box  of,  the  Orange  County  Trust  Company,  in  which 
he  deposited  certain  personal  property  belonging  to  the  deceased,  it 
is  necessary,  for  the  purpose  of  insuring  the  safety  of  this  property, 
that  the  temporary  administrator  take  possession  of  it. 

The  order  granting  a  stay  heretofore  entered  will  therefore  be  modi- 
fied to  the  extent  here  indicated. 


In  re  CURTIS'  ESTATES. 

(Surrogate's  Ck>urt,  New  York  County.    March  28,  1919.) 

In  the  matter  of  the  estate  of  Harriet  L.  Curtis.  Application  to  revoke  an 
order  restraining  temporary  administrator  from  taking  possession  of  personal 
proi)erty  of  the  deceased  pending  determination  of  an  application  to  revoke 
his  letters.    Order  granting  stay  modified. 

FOWLER,  S.  [The  opinion  herein  is  a  substantial  copy  of  the  opinion  In 
Estate  of  Harriet  A.  Curtis,  175  N.  Y.  Supp.  288.] 


In  re  IiYNDE'S  ESTATE. 

(Surrogate's  Court,  New  York  County.     April  9,  1919.) 

Tbttbts  ^=>94 — ^Invalid  Instbument  Opebatino  as  Trust. 

Where  no  trust  res  has  come  Into  existence  at  the  time  of  an  attempt- 
ed assignment  thereof  by  one  claiming  an  interest  in  the  trust  fund,  such 
attempted  assignment  does  not  operate  as  a  declaration  of  trust. 

On  rehearing.    Decree  modified. 

For  former  opinion,  see  105  Misc.  Rep.  30,  172  N.  Y.  Supp.  523. 

Augustus  T.  Gurlitz,  of  New  York  City,  pro  se.  • 

Crawford  &  Tuska,  of  New  York  City  (Everett  V.  Abbot,  of  New 
York  City,  of  counsel),  for  Elsie  S.  D.  Pattee. 
David  J.  Daly,  of  Brooklyn,  for  Elizabeth  B.  Lynde  and  others^ 

FOWLER,  S.  Upon  this  reargument  it  is  contended  that  error 
lies  in  holding  that  there  can  be  no  declaration  of  a  trust  because  no 
res  came  into  existence.  No  point  was  previously  made  upon  the  main 
argument  that  Elsie  S,  Dodge  Pattee's  claim  was  supported  upon  any 
theory  of  trust.  The  surrogate,  in  searching  for  some  tenable  theory 
upon  which  to  sustain  her  right,  examined  into  the  trust  theory.  The 
conclusion  then  arrived  at  must  now  be  sustained. 
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If  a  completed  trust,  enforceable  without  consideration,  was  ever 
declared,  it  must  have  been  when  RoUin  H.  Lynde  delivered  the  in- 
strument purporting  to  be  an  assignment.  At  that  time  no  res  had 
come  into  existence.  There  was,  then,  no  assignable  interest  in  Rollin 
H.  Lynde.  See  cases  cited  in  opinion  where  reference  is  made  to  as- 
signability of  Rollin  H.  Lynde's  interest  in  the  Joseph  W.  Harper  es- 
tate; also  see  Doctor  v.  Hughes,  225  N.  Y.  305,  122  N.  E.  221,  de- 
cided since  the  application  for  reargument. 

There  is  a  further  consideration  which  precludes  the  court  from  find- 
ing a  declaration  of  trust.  Such  a  trust  would  date  back  prior  to  the 
accounting  decrees  in  the  Surrogate's  Court,  Kings  County.  By  such 
a  declaration  of  trust  the  legal  title,  because  no  active  duty  was  im- 
posed upon  the  trustee,  would  have  passed  to  Elsie  S.  Dodge  Pattee. 
It  follows,  therefore,  that  if  we  have  assumed  a  res  to  come  into  ex- 
istence the  legal  title  to  the  same  was  vested  in  Elsie  S.  Dodge  Pattee 
at  the  time  of  the  earlier  decrees.  Such  decrees  are  necessarily  res 
ad  judicata,  upon  any  title  derived  under  that  theory. 

The  decision  of  the  court,  that  paragraph  5  does  not  govern  and  that 
paras^raph  6  passes  the  estate  to  Rollin  H.  Lynde's  executors,  must 
stand. 

The  concluding  paragraph  of  the  original  opinion  inadvertently  re- 
fers to  the  grandchildren  of  the  trustee  instead  of  to  the  executors  of 
Rollin  H.  Lynde. 

Let  a  decree  be  entered  providing  for  distribution  to  the  executors 
of  the  estate  of  Rollin  H.  Lynde  under  paragraph  6  of  the  will  of  the 
above-named  decedent. 


(104  Misc.  Rep.  281) 

BROUGHAM  V.  STATE. 

(Court  of  CJlalms  of  New  York.    July,  1918.) 

1.  Master  and  Servant  ^=9108(1) — Safe  Place  for  Work — ^Dei.eoation. 

The  state's  duty  to  furnish  a  lock  tender  on  one  of  its  canals  a  reason- 
ably safe  place  in  which  to  work  may  not  be. delegated. 

2.  Master   and    Servant   ^=>276(3) — ^Negligence — Proximate    Gaubb — Evi- 

dence. 

In  an  action  for  death  of  an  inexperienced  lock  tender,  who  fell  to 
bottom  of  a  stairway  under  the  gate  beam  and  sustained  a  fatal  injury, 
Jield,  on  the  evidence,  that  the  state's  negligence  was  the  prozixnate  cause 
of  his  death. 

3.  Master  and  Servant  €=>281(4) — Contributory  Negligence. 

The  fall  of  an  inexperienced  lock  tender  to  the  bottom  of  a  stairway,  on 
the  top  of  which  were  loose  planks,  while  pushing  the  gate  beam  over  the 
stairway,  was  not  enough  to  raise  the  inference  that  any  carelessness  on 
his  part  contributed  to  his  death. 

4.  Master  and  Servant  ^=s>203(1) — ^Assumption  of  Risk. 

At  common  law  a  servant  assumes  all  the  risks  incident  to  his  employ- 
ment after  the  master  has  discharged  his  duty  of  reasonable  care  to  pre- 
vent theui,  and  such  other  risks  as  are  open  and  obvious  to  the  servant 

5.  Master  and  Servant  ^=s>2S0 — Assumption  of  Risk — ^Evidence. 

In  action  tor  death  of  an  inexperienced  lock  tender,  who,  while  pushing 
the  gate  beam  over  a  stairway,  across  the  top  of  which  were  loose  plauks, 
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fell  to  bottom  of  stairway,  evidence  keUd  not  to  sliow  that  the  risks  were 
open  and  obvious  to  deceased. 

ft.  Dkath  ^s>99(1)— Daicages — Amount. 

On  a  claim  for  death  of  a  lock  tender,  79  years  of  age,  the  proximate 
cause  of  whose  death  was  the  state's  negligence,  where  it  appeared  that 
he  was  in  good  health,  and  was  recel\'lng  $45  per  month,  and  contributed 
no  substantial  aid  to  any  of  his  children,  and  was  partly  cared  for  by  his 
daughters,  the  award  would  be  limited  to  $500, 

Claun  No.  2591-A  by  G.  Marcus  Brougham,  as  administrator  of 
John  H.  Brougham,  deceased,  against  the  State  of  New  York,  for 
damages  for  negligence  for  death  of  deceased.  Claim  allowed  in  the 
amount  of  $500. 

Edgar  Hull,  of  Ft.   Edward  (Benjamin  P.  Wheat,  of   Saratoga- 
Springs,  of  counsel),  for  claimant. 
Henry  P.  Ncvins,  Deputy  Atty.  Gen.,  for  the  State,  ^ 

CUNNINGHAM,  J.  John  H.  Brougham,  the  decedent,  was  a  lock 
tender  at  junction  lock  No.  14,  of  the  Champlain  Canal,  at  Ft,  Ed- 
ward, N.  Y.  His  duty  was  to  operate  the  gates,  when  necessary,  for 
the  passage  of  boats.  His  hours  of  employment  were  from  3  o'clock 
p.  m.  to  1 1  o'clock  p.  m.  each  day.  He  entered  the  state's  emptoy  May 
1,  1915,  having  had  no  prior  experience  as  lock  tender.  He  was  79 
years  old,  and  all  his  children  were  of  full  age.  He  contributed  no 
valuable  aid  to  any  of  them,  except  that  one  unmarried  daughter  liv- 
ed at  home  with  him,  and  another  unmarried  daughter  also  made  her 
home  with  him,  although  temporarily  absent  at  the  time  of  his  death. 
Both  daughters  did  the  household  work,  and  cared  for  the  decedent's 
welfare  and  comfort.  Prior  to  his  employment  by  the  state,  Brougham 
was  a  nursery  agent,  and,  when  employed,  contributed  about  $50  a 
month  to  the  household.  As  lock  tender  he  received  $45  per  month 
during  the  navigation  season.  He  had  no  other  income,  except  from  a 
garden  an  acre  and  a  half  in  area,  which  he  cared  for.  His  health  was 
excellent. 

The  lock  had  lower  and  upper  sets  of  gates.  The  lock  walls  were 
of  concrete,  and  just  outside  of  the  westerly  side  of  the  lower  end  of 
the  lock  was  a  concrete  stairway  from  the  upper  structure  to  the  side 
of  the  canal  below  the  lower  gates^  The  stairway,  at  the  time  with 
which  we  are  concerned,  was  not  necessary  for  the  operation  of  the 
lock.  The  look  was  designed  for  the  tnstallation  of  a  power  system  of 
operation.  The  only  method  in  use  at  that  time  for  op'irating  the  gate? 
was  for  the  lock  tender  to  pusJi  the  beam  gate  end,  extending  out  over 
the  wall,  in  toward  the  wall,  and  conversely  to  close  them — all  by  hand. 
To  open  the  lower  westerly  gate,  the  lock  tender  was  obliged  to  push 
the  long  beam  end  of  this  gate  easterly  to  a  point  over  the  westeriy 
lock  w3l,  and,  in  doing  it,  to  walk  across  and  over  the  open  top  of 
the  stairway.  Th^  only  means  afforded  for  passing  across  the  top  of 
said  stairway  were  three  9-inch  planks,  laid  loosely  side  by  side  over  the 
stairway  top.  There  was  no  railing  or  protection  on  either  side.  The 
distance  from  the  top  of  the  stairway  to  the  inside  edge  of  the  plank, 

^=>For  other  cues  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  DigesU  &  Indexes 
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horizontally,  was  6  feet,  and  from  the  plank  to  the  bottom  of  the 
stairway,  vertically,  was  also  6  feet.  Except  for  the  planks,  the  stair- 
way top  was  entirely  open. 

A  lamp  post  stood  near  the  stairway  and  planks,  but  at  this  time 
the  state's  employes  had  omitted  to  furnish  any  lamp  for  it.  On  the 
night  of  May  6,  1915,  while  the  decedent  was  opening  the  westerly 
gate,  and  in  that  operation  was  pushing  the  gate  beam  over  the  stair- 
way toward  the  westerly  lock  wall,  and  in  so  doing  was  crossing  the 
planks  over  the  stairway,  he  fell  from  the  planks  to  the  bottom  of  th& 
stairway  with  great  violence,  which  resulted  in  his  death  on  June  4, 
1915. 

[1,2]  The  state  contends,  in  defense,  that  it  has  not  been  negligent, 
•that  the  decedent's  death  was  not  the  proximate  result  of  any  negli- 
gence of  the  state,  that  the  decedent  was  guilty  of  contributory  negli- 
gence, and  that  he  assumed  the  risk  of  the  conditions  which  prevailed 
and  of  the  injuries  which  came  to  him. 

It  was  the  duty  of  the  state,  as  master,  to  furnish  to  the  decedent  a 
reasonably  safe  place  in  which  to  work.  This  is  one  of  the  duties 
which  the  employer  cannot  delegate.  The  common  law,  so  grudging 
in  its  protection  to  employes,  and  so  conservative  in  its  imposition  of 
duties  upon  employers,  so  decrees.  It  is  idle  to  urge  that  the  state, 
which  maintained  this  needlessly  open  and  unguarded  stairway,  and 
these  unrailed  loose  planks  over  which  the  lock  tender  was  obliged 
to  pass,  pushing  ahead  of  him  the  beam  end  of  a  ponderous  gate,  used 
reasonable  diligence  and  care  to  provide  a  safe  place  for  him  to  work. 
On  the  contrary,  it  was  essentially  dangerous,  particularly  for  an  em- 
ploye 79  years  of  age.  The  state  should  have  required  the  stairway 
to  be  closed,  so  long  as  manual  operation  of  the  gates  was  continued, 
or  it  should  have  provided  a  proper  and  protected  passageway  across 
it.  It  was  not  safe  at  any  time,  but  the  state  omitted  the  reasonable 
duty  to  provide  a  proper  light  at  night  for  it.  The  tragic  result  rea- 
sonably was  to  have  been  apprehended.  The  state  was  negligent,  and 
its  negligence  was  the  proximate  cause  of  Brougham's  death. 

[3]  The  decedent  was  free  from  contributory  negligence.  The 
burden  is  upon  the  state  to  establish  that  he  was  guilty  of  carelessness. 
Code  Civ.  Proc.  §  841b.  It  has  not  made  any  proof  whatever  that  the 
decedent  had  any  power,  authority,  duty,  or  opportunity  to  remedy  the 
unsafe  conditions  existing.  No  one  witnessed  Brougham's  fall.  The 
circumstances  do  not  show  affirmatively  that  it  was  due  to  any  care- 
lessness on  his  part.  His  fall  well  might  have  been  expected  to 
occur  in  such  a  plpce  and  circumstances  while  in  the  exercise  of  all 
reasonable  care.  Ills  mere  fall,  under  the  conditions  described,  is 
not  enough  to  raise  the  inference  that  any  carelessness  on  his  part 
contributed  to  it. 

[4,  5]  It  is  urged  that  the  decedent  assumed  the  risks  of  the  danger 
involved  in  the  defective  and  negligent  conditions  here  described. 
This  claim  is  not  brought  under  the  Employers'  Liability  Act  (Labor 
Law  [Consol.  Laws,  c.  31,  §§  200-204]),  but  at  common  law.  Con- 
sequently, the  statute,  which  has  altered  the  principles  applicable  to 
'^assumption  of  risk"  by  an  employe,  has  no  application  to  this  claim. 
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Kearney  v.  Hamlien,  149  App.  Div.  524,  134  N.  Y.  Supp.  9.  It  may 
be  said  generally,  that  at  common  law  a  servant  assumes  all  the  risks 
incident  to  his  employment,  after  the  master  has  discharged  his  duty 
of  reasonable  care  to  prevent  them,  and  such  other  risks  as  are  open 
and  obvious  to  the  servant.  Eastland  v.  Clarke,  165  N.  Y.  420,  59 
N.  E.  202,  70  I,.  R.  A.  751,  and  cases  cited.  The  inquiry  here  is 
whether  the. risks  were  of  that  obvious,  open,  and  apparent  character 
which  he  must  be  held  to  have  assumed  by  entering. upon  and  contin- 
uing in  the  employment.  It  is  not  enough  that  Brougham  knew  of  the 
existence  of  defects  in  the  jplace  of  his  work,  to  charge-  him  with  an 
assumption  of  the  risks  involved,  but  the  risks  themselves  must  havt 
been  obvious  under  all  the  circumstances.  Windovei*  v.  Troy  City  R. 
Co.,  4  App.  Div.  202,  38  N.  Y.  Supp.  591. 

Although  the  decedent  lived  in  the  vicinity  of-  the  lock,  it  does  not 
appear  that,  prior  to  May  1,  1915,  he  ever  observed  or  had  knowledge 
of  the  planks  and  open  stairway,  or  of  the  conditions  of  the  gate  op- 
eration. Before  that  time,  he  was  not  concerned  with  these  condi- 
tions, and  we  cannot  assume  that  he  had  any  knowledge  whatever  of 
them,  in  the  absence  of  proof  to  that  effect.  He  had  been  in  the  state's 
employ  five  days  prior  to  the  day  of  his  injury.  It  does  not  appear 
affirmatively  that  during  the  hours  of  his  employment  in  that  period 
he  had  operated  this  gate,  particularly  at  night,  or  that  he  knew  that 
the  planks  were  loosely  laid,  and,  therefore,  readily  movable,  or  the 
amount  of  effort  necessary  to  move  the  gate,  or  that  he  was  familiar 
personally  with  the  risks  attendant  on  the  conditions  which  obtained. 
We  cannot  assume  these  facts.  It  does  not  appear,  therefore,  that  the 
risks  involved  in  the  defective  place  were  obvious  or  apparent,  under 
the  circumstances,  and,  therefore,  that  they  were  assumed  by  the  de- 
cedent. The  brevity  of  the  decedent's  employment  and  experience  is  a 
potent  factor  in  leading  us  to  this  conclusion.  Boyle  v.  Degnon-Mc- 
Lean  Construction  Co.,  47  App.  Div.  311,  61  N.  Y.  Supp.  1043. 

[8]  It  is  clear  that  the  conditions  which  prevail  here  must  Knut  the 
award  to  a  moderate  sum.  Brougham's  age,  meager  earning  capacity, 
and  family  circumstances  must  modify  the.  recovery.  The  award  will 
be$500. 

At  the  trial,  the  state  moved  for  the  dismissal  of  the  claim.  Deci- 
sion was  reserved.  The  motions  are  denied,  with  an  exception  to  the 
state  to  this  ruling. 

Ordered  accordingly. 

ACKERSON,  P.  J.,  concurs. 
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<106  Misc.  Rep.  ed6)  ' 

PALMER  et  al.  v.  STATE. 

(Court  of  Claims  of  New  York.    April  3,  1919.) 

1.  States  ^=»184 — Court  of  Claims — Jubisdiction — "ExPBssa  Contract." 

A  daiiu  for  sen-ices  of  architects,  rendered  pursuant  to  contract  with 
commissioner  of  education,  is  founded  upon  an  '^express  oontract,"  within 
Code  Civ.  Proc.  §  2W,  as  to  Court  of  Claims  having  no  jurisdiction  of 
such  claim  until  it  has  been  rejected  by  officer^  to  wliom  law  submits  it  for 
audit 

[£d.  Note.--£V)r  other  deflnltionfi,  see  Words  and  Phrases,  First  and 
Second  Series,  Express  Contract.] 

2.  States  €5=>94 — FuairisHiNG  of  State  BuiLnmo — Statute. 

Laws  1911,  c.  901,  authorizing  commissioner  of  education  to  contract  for 
such  furniture  and  fixtures  as  may  be  necessary  for  state  education,  build- 
ing, gave  commissioner  power  to  employ  pei'sons  to  make  designs  for  fur- 
niture to  be  purchased. 

3.  States  ^=s>132 — Appropriation — Construction — ^Furnish iNo  State  Build- 

ing. 

141 W8  1912,  c.  521,  appropriating  money  to  defray  expenses  of  purchase 
of  furniture  for  state  education  building,  held  broad  enough  to  cover  serv- 
ices of  persons  employed  to  make  designs  for  the  furniture  to  be  pur- 
chased. 

4.  States  <e=»184 — Court  of  Claims — Jurisdiction — Claims  Not  Rejected. 

If  Laws  1911,  c.  901,  nnthorizod  commissioner  of  education  to  contract 
for  services  rendered  by  claimants,  and  I^ws  1912,  c.  521.  made  available 
funds  for  payment,  claimant's  claim  was  one  submitted  to  state  comp- 
troller, by  virtue  of  State  Finance  Law,  i  4,  and,  not  having  been  so 
submitted.  Court  of  Claims  is  without  Jurisdiction,  in  view  of  Code  Civ. 
Proc.  §  264. 

5.  STA-ncs  ^=»184 — Court  of  Claims— Presentation  of  Claim— Timr 

If  Laws  1911,  c.  901,  conferred  upon  commissioner  of  education  power 
to  contract  for  services  rendered  by  claimants,  and  Laws  1912,  c.  521,  did 
not  provide  for  payment,  the  claim  accrued  when  claimants  discovered 
such  fact,  and  the  Court  of  Claims  is  without  juiisdlctlon,  where  notice 
of  intention  to  file  claim  was  not  given  within  6  months  thereafter,  and 
claim  not  filed  for  more  than  5  years. 

a.  States  ^=»184— Coubt  op  Claims — Dismissal  fob  Want  of  Jurisdiction-- 
Motion. 

Where,  at  jrlose  of  claimants'  case,  the  state  moved  to  dismiss  claim, 
upon  the  ground  that  claimants  had  failed  to  make  out  a  care,  contention 
that  court  cannot  now  entertain  motion  for  want  of  Jurisdiction,  in 
view  of  rule  18,  providing  that  application  for  dismissal,  not  made  during 
trial,  will  not  be  entertained,  except  on  8  days'  written  notice,  will  be 
overruled. 

7.  States  <®=>184 — Court  of  Claims — Existence  of  Facts — Giving  Jurisdic- 
tion— Duty  to  Show. 

The  Court  of  Claims  being  one  of  limited  Jurisdiction,  claimants  had 
the  burden  of  showing  the  existence  of  all  facts  conferring  Jurisdiction. 

&  States  ^s»184 — Jurisdictional  Motion — ^Necessity. 

Where,  from  the  facts  before  the  Court  of  Claims,  it  affirmatively  ap- 
pears that  it  has  no  jurisdiction,  It  is  the  duty  of  the  court,  without  mo- 
tion, to  decline  to  assume  jurisdiction. 

In  the  matter  of  tlie  claim  of  George  C.  Palmer  and  others,  partners 
doing  business  under  the  name  of  Palmer  &  Homhostel,  against  the 
State  of  New  York.    Claim  dismissed. 

^s^For  other  cases  see  same  topic  &  KEY- NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Douglas,  Armitage  &  McCann,  of  New  Orleans,  for  claimants. 
Edward  M.  Brown,  Deputy  Atty.  Gen.,  for  the  State. 

SMITH,  J.  This  claim  is  for  $1,931.64,  the  amount  claimed  to  be 
due  from  the  state  for  professipnjil  services  and  disbursements  of 
claimants,  pursuant  to  the  terms  of  a  contract  entered  into  by  and  be- 
tween claimants  and  the  commissioner  of  education  of  the  state  of  New 
York.  The  claim  was  filed  with  this  court  on  June  17,  1916.  A  notice 
of  intention  to  file  the  claim  was  filed  with  the  clerk  of  this  court  and 
with  the  Attorney  General  on  June  9,  1916.  The  undisputed  facts 
are  as  follows : 

Claimants  were  the  architects  who  designed  the  plans  and  super- 
vised the  construction  of  the  state  education  building.  As  the  construc- 
tion of  the  building  neared  completion,  the  matter  of  its  suitable  fur- 
nishing and  the  special  lighting  features  to  be  provided  for  its  read- , 
ing  rooms  became  a  matter  of  concern  to  the  commissioner  of  edu- 
cation, and  frequent  conversations  with  reference  to  these  problems 
were  had  between  the  commissioner  of  education  and  the  claimants, 
upon  whom  no  obligation  with  respect  thereto  rested,  hut  who,  having 
designed  the  building,  felt  a  personal  interest  in  its  appropriate  fur- 
nishing, to  the  end  that  the  effect  of  their  artistic  work  might  not  be 
marred  by  unsuitable  and  inappropriate  furnishings. 

As  a  result  of  these  conversations  it  was  agreed  that  there  were  cer- 
tain rooms  in  the  building  which  could  not  be  suitably  furnished  with 
furniture  of  stock  design,  but  which  should  have  furniture  specially 
designed  and  of  a  style  harmonious  with  the  rooms.  For  example,  the 
regents*  room,  in  which  the  state  board  of  regents  held  their  meetings, 
was  a  very  elegant  room,  was  stone-lined,  and  required  handsome  fur- 
niture ;  also  it  was  agreed  that  the  large  reading  room  required  special 
study  and  treatment  as  to  its  lighting  feature^,  it  being  the  desire  of 
the  commissioner  of  education  to  have  the  lighting  of  the  reading 
rooms  in  the  library  the  very/ beet  in  the  country.  Likewise  there  were 
other  parts  of  the  building  which,  in  the  judgment  of  the  commissioner 
and  of  the  architects,  required  special  treatment  with  respect  to  fur- 
niture and  lighting. 

Thereafter  the  Legislature,  at  its  1911  session,  enacted  chapter  901 
of  the  Laws  of  that  year,  whereby,  among  other  things,  it  was  provided 
as  f oltows :     ' 

"The  commlggioner  of  education  I»  hereby  authorized  to  enter  Into  contracts 
for  an  amount  not  to  exoeed  in  the  aggregate  the  sum  of  two  hundred  thou- 
sand dollars  ($200,000)  for  such  furniture  and  office  fixtures  as  may  be  nece»- 
sary  for  the  stat^  education  building  and  the  rooms  and  offices  thereof.*' 

After  the  enactment  of  the  statute  above  quoted  the  commissioner  of 
education,  feeling  that  he  needed  expert  advice  as  to  the  special  fea-' 
tures  of  furnishings  and  fixtures  above  referred  to,  and  assuming  that 
the  statute  above  quoted  conferred  upon  him  authority  to  employ 
claimants  to  furnish  such  expert  advice,  entered  into  a  contract  with 
claimants  whereby  it  was- agreed  that  claimants  should  make  or  pro- 
cure to  be  made  designs  and  models  for  the  special  furniture,  and 
should  make  investigations  and  designs  and  plans  with  regard  to  the 
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special  lighting  features,  and  supervise  and  superintend  the  construc- 
tion, purchase,  and  installation  of  the  furniture,  and  the  installation 
of  the  special  lighting  features,  receiving  for  their  compensation  an 
amount  equal  to  the  actual  cost  to  them  of  the  service  so  rendered  plus 
6  per  cent,  of  such  total  cost. 

Thereafter  claimants  proceeded  with  the  work  of  preparing  the  draw- 
ings for  the  manufacture  of  the  furniture,  employing  such  assistants 
as  were  necessary,  who  were  paid  by  claimants,  superintended  the  let- 
ting of  the  contracts  for  the  manufacture  of  the  furniture,  which  was 
purchased  under  competitive  bidding  according  to  the  terms  of  written 
contracts  and  specifications  prepared  by  claimants,  Smd  in  short  rep- 
resented the  department  of  education  generally  with  respect  to  the 
matter,  until  the  furniture  and  lighting  fixtures  apd  features  were  duly 
installed  and  the  entire  work  completed.  The  actual  cost  to  claimants 
was  $1,822.31,  which  sum  claimants  actually  disbiu-sed  in  this  woii 
out  of  their  own  funds. 

On  or  about  April  25,  1913,  claimants  presented  to  the  education 
department  a  statement  of  its  account  for  the  moneys  so  disbursed, 
together  with  an  item  of  $109.33,  being  6  per  cent,  on  the  amount  so 
disbursed,  asking  payment  from  the  state  on  account  of  its  services  as 
aforesaid  of  $1,931.64.  In  the  meantime  the  Legislature,  at  its  1912 
session,  had  enacted  chapter  521  of  the  Laws  of  that  year,  which  pro- 
vided, among  other  things,  as  follows : 

'The  snm  of  two  hundred  thousand  dollars  ($200,000),  or  so  much  as  may  be 
necessary!  is  hereby  appropriated  out  of  any  money  in  the  state  treasury  not 
otherwise  appropriated,  for  the  purpose  of  p^trchasing  such  furniture  and  office 
fixtures  as  may  be  necessary  for  the  state  education  building  and  the  rooms 
and  offices  thereof,  for  which  the  commissioner  of  education  was  authorized  to 
ent^  into  contracts  by  section  two  of  the  said  chapter  nine  hundred  and  one  of 
the  Laws  of  nineteen  hundred  and  eleyen." 

It  seems  that,  by  the  time  claimants  had  presented  their  bill  to  the 
conunissioner  of  education  for  his  approval,  that  ofl&cer  had  reached 
the  conclusion  that  it  could  not  be  paid  out  of  the  approiM'iation  of 
1912,  because  he  was  advised  and  concluded  that  that  appropriation 
was  limited  by  its  language  to  the  payment  of  the  purchase  price  of 
the  furniture  and  fixtures,  and  that  no  part  of  it  could  be  used  in  the 
payment  of  this  bill  for  services  and  disbursements  incidental  to  such 
purchase.  The  commissioner  therefore  did  not  certify  the  bill  to  the 
comptroller  for  audit  and  payment,  but  died  shortly  after  the  pres- 
entation of  the  bill,  without  having  taken  any  action  with  respect 
thereto. 

After  the  death  of  Commissioner  Draper,  discussions  followed  be- 
tween claimants  and  representatives  of  the  education  department  as 
to  the  practical  way  of  getting  this  bill  paid,  and  the  suggestion  of  pro- 
curing an  appropriation  from,  the  Legislature  was  made  by  a. represent- 
ative of  the  department;  but  nothing  resulted  until,  at  a  conference 
between  one  of  claimants  and  "Dr.  Wiley,  then  chief  otf  the  adminis- 
tration division  of  the  education  department,  a  few  days  after  April, 
1916,  it  was  stated  by  Dr.  Wiley,  substantially,  that,  though  this  was 
a  just  bill  and  should  be  paid^i  the  matter  had  gone  so  long  that  there 
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seemed  no  other  way  it  could  be  settled  except  through  the  Court  of 
Claims.  Thereafter,  on  June  9,  1916,  a  notice  of  intention  to  file  this 
claim  was  filed  with  the  Attorney  General  and  with  the  clerk  of  this 
court,  and  on  June  17,  1916,  the  claim  itself  was  filed. 

That  this  claim  is  a  just  and  equitable  one  is  abundantly  established 
by  the  evidence,  but  it  is  contended  by  the  learned  Attorney  General 
that  this  court  has  no  jurisdiction  to  direct  its  payment,  for  the  reason 
that  the  bill  or  claim  has  not  been  presented  to  the  comptroller  for 
audit  and  payment  and  by  that  officer  rejected.  Section  264  of  the 
Code  of  Civil  Procedure,  which  defines  the  jurisdiction  of  this  court, 
provides  in  part  as  follows : 

"But  the  court  has  no  Jurisdiction  of  a  claim  submitted  by  law  to  any  other 
tribunal  or  officer  for  audit  or  determination,  except  wbere  the  claim  la 
founded  upon  express  contract  and  such  claim,  or  some  part  thereof,  has  been 
rejected  by  such  tribunal  or  officer." 

State  Finance  Law  (Consol.  Laws,  c.  56)  §  4,  provides  in  part  as  fol- 
lows: 

"Sea  4.    DutieM  of  the  OomptroUer,—The  comptroUer  shall    ♦    •    • 

**4.  Examine,  audit  and  liquidate  the  claims  of  all  persons  against  the  state, 

if  payment  thereof  out  of  the  treasury  is  provided  for  by  law. 
"6.  Draw  warrants  on  the  treasury  for  the  payment  of  moneys  directed  by 

law  to  be  paid  out  of  the  treasury,  but  no  such  warrant  shall  be  drawn  unless 

authorised  by  law,  and  every  such  warrant  shall  refer  to  the  law  under  which 

it  is  drawn." 

[1]  Clearly  this  claim  is  founded  upon  an  express  contract,  and,  if 
payment  thereof  out  of  the  treasury  is  provided  by  law,  this  court  has 
no  jurisdiction  of  it,  because  it  has  not  been  presented  to  the  comp- 
troller for  audit  and  determination  and  by  him  rejected. 

However,  claimants  contend  that  payment  of  this  claim  out  of  the 
treasury  is  not  provided  by  law,  because  they  contend  that  the  language 
of  chapter  521  of  the  Laws  of  1912  limits  Ae  use  of  the  money  there- 
by appropriated  to  the  pa)mient  of  the  purchase  price  of  the  furniture 
and  fixtures,  and  makes  no  part  of  such  moneys  available  for  the  pay- 
ment of  this  claim,,  which  is  for  services  and  disbursements  performed 
and  incurred  as  incidents  to  the  purchase  of  the  furniture  and  fixtures. 

I  think  this  is  a  too  narrow  construction  to  be  given  to  the  language 
of  the  act  of  1912.  If  claimants  have  a  valid  claim  against  the  state, 
it  is  because,  and  only  because,  the  commissioner  of  education  was 
authorized  by  chapter  901  of  the  Laws  of  1911  to  enter  into  the  con- 
tract of  employment  pursuant  to  which  they  rendered  the  services  and 
made  the  disbursements  upon  which  their  claim  is  founded.  If  the 
act  of  1911  did  not  confer  upon  the  commissioner  of  education  au- 
thority to  employ  Claimants,  then,  of  course,  claimants  have  not  a  valid 
claim  against  the  state,  and  this  claim  should  be  dismissed  upon  its 
merits.  If  the  act  of  1911  conferred  such  authority,  then  I  think  it 
is  quite  clear  that  it  was  the  intention  of  the  Legislature,  by  the  enact- 
ment of  chapter  521  of  the  Laws  of  1912,  to  provide  funds  for  the  pay- 
ment of  all  indebtedness  incurred  by  the  commissioner  of  education 
by  virtue  of  the  authority  conferred  upon  him  by  the  act  of  1911.  The 
act  of  1911  does  not  limit  the  authority  of  the  (Commissioner  to  the 
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purchase  of  furniture  and  fixtures,  hut  authorizes  that  officer  "to  enter 
into  contracts  for  an  amount  not  to  exceed  in  the  aggregate  the  sum 
of  two  hundred  thousand  dollars  ($200,000)  for  such  furniture  and 
office  fixtures  as  may  be  necessary  for  the  state  education  building  and 
the  rooms  and  offices  thereof" ;  while  the  act  of  1912  appropriates  the 
sum  of  $200,000,  or  so  much  thereof  as  may  be  necessary,  "for  the 
purpose  of  purchasing  such  furniture  and  office  fixtures  as  may  be 
necessary  for  the  state  education  building  and  the  rooms  and  offices 
thereof,  for  which  the  commissioner  of  education  was  authorized  to 
enter  into  contracts  by  section  two  of  the  said  chapter  nine  hundred 
and  one  of  the  Laws  of  nineteen  hundred  and  eleven*' 

[2,3]  I  think  it  is  not  a  forced,  but  a  reasonable,  construction  of 
these  two  statutes  to  hold  that  it  was  intended  by  the  Legislature  by 
the  former  to  take  such  steps  and  incur  such  indebtedness  as  was  rea- 
sonably necessary  and  appropriate  under  the  circumstances  to  provide 
the  education  building  with  appropriate  and  suitable  furniture,  fur- 
nishings, and  lighting  fixtures  at  an  expense  not  to  exceed  $200,000 
and  by  the  latter  to  make  funds  available  for  the  payment  of  such  in- 
debtedness as  had  been  or  might  be  incurred  by  the  commissioner  of 
education  by  virtue  of  the  authority  conferred  by  the  former. 

(4]  If  this  is  the  correct  construction  of  these  statutes,  this  claim 
was  one  submitted  by  law  to  the  state  comptroller  for  audit  and 
determination  by  virtue  of  section  4  of  the  State  Finance  Law,  and 
not  having  been  so  presented,  and  not  having  been  rejected,  this  court 
is  without  jurisdiction  to  determine  it  upon  its  merits,  and  should  dis- 
miss it  for  want  of  jurisdiction. 

[5]  If,  however,  the  act  of  1911  conferred  authority  upon  the  com- 
missioner of  education  to  incur  this  indebtedness,  and  if  the  act  of 
1912  did  not  provide  for  its  payment,  then,  when  in  April,  1913,  claim- 
^ts  presented  their  bill  to  the  commissioner  of  education,  and  it  was 
discovered  that  the  Legislature  had  failed  in  its  duty  to  make  appro- 
priation for  its  payment,  a  claim  then  arose  and  accrued  in  favor  of  the 
claimants  for  the  amount  of  their  bill,  and  they  could  then  immediately 
have  filed  with  this  court  a  claim  against  the  state  for  the  amount 
thereof.  Having  failed  within  6  months  from  that  time  to  file  a  notice 
of  intention  to  file  a  claim,  and  having  neglected  for  more  than  2 
years  to  file  the  claim  itself,  the  court  is  without  jurisdiction  to  make 
an  award  in  their  favor. 

This  conclusion  is  reached  very  reluctantly,  because  it  appears  from 
the  evidence  and  is  undisputed  that  the  dealings  between  the  commis- 
sioner of  education  and  the  claimants  were  conducted  in  entire  good 
faith  upon  both  sides,  that  the  employment  of  the  claimants  by  the 
commissioner  of  education  was  wise  and  prudent,  if  he  had  authority 
to  employ-  them,  that  the  services  rendered  by  the  claimants  were  val- 
uable, that  the  bill  presented  by  them  is  reasonable,  and  more  than  90 
per  cent,  thereof  represents  actual  out  of  pocket  money  expended  by 
the  claimants  for  the  benefit  of  the  state. 

[8-8]  It  is  claimed  by  the  claimants  that  th^  court  cannot  now 
entertain  a  motion  to  dismiss  the  claim,  and  in  support  of  such  con* 
tent  ion  they  refer  to  rule  1§  of  this  court,  which  provides  in  substance 
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that,  unless  an  application  for  dismissal  of  a  claim  is  made  during  the 
trial,  it  will  not  be  entertained  by  the  court,  except  on  8  days*  written 
notice  to  the  adverse  party,  stating  the  grounds  therefor. 

It  IS  a  sufficient  answer  to  such  contention  that  the  state  did,  at  the 
close  of  the  claimants'  case,  move  to  dismiss  the  claim  upon  the  ground, 
among  others,  that  the  claimants  had  failed  to  make  out  a  case  against 
the  state.  Of  course,  if  claimants  did  not  show  facts  establishing  the 
jurisdiction  of  the  court  to  make  an  award  in  their  favor,  they  failed 
to  make  out  a  case,  because  this  court  is  one  of  limited  jurisdiction, 
and  the  burden  was  on  the  claimants  to  show  the  existence  of  all  of 
the  facts  which  conferred  jurisdiction  upon  the  court.  Moreover, 
where  from  the  facts  laid  before  the  court  it  affirmatively  appears  that 
the  court  has  not  jurisdiction,  it  is  the  duty  of  the  court  without  mo- 
tion to  decline  to  assume  jurisdiction. 

It  follows  that  the  claim  should  be  dismissed.  An  order  to  that  ef- 
fect may  be  entered. 

ACKERSON,  P.  J.,  and  WEBB,  J.,  concur. 

(1(H  Misc.  R^.  38S) 

JOHNSON  v.  STATB. 

(CJourt  of  Claims  of  New  York.     September,  1918.) 

1.  HiOHWATS  C=>194 — Duty  of  State — ^Pkecaxttions. 

It  is  the  state's  duty  to  protect  the  traveling  public  on  its  patrol  system 
highways  from  dangers  likely  to  arise  from  peculiar  conditions  surround* 
ing  a  curve  in  a  highway,  which  make  it  an  extremely  dangerous  plate 
for  automobiles  in  the  nighttime. 

2.  Highways  ^=>191 — Safbtt  of  Way— Duty  of  State. 

The  dangerous  condition  of  any  particular  place  in  a  patrol  system  hl^- 
way  depends  on  what  may  be  expected  from  an  ordinary  traveler  under 
ordinary  conditions  in  the  use  of  the  highway  at  that  place. 

3.  Highways  ^s»19i — DANOEBoim  CimvE— BABSZfiits — Nkgugenos. 

It  was  duty  of  state,  at  a  place  in  a  patrol  system  highway  wbeie 
there  is  a  dangerous  ciu-ve,  to  provide  some  method  to  protect  ordinary 
auto  traveler  in  nighttime;  and  where  no  suitable  barrier  was  placed  at 
such  curve  the  administratrix  of  one  who,  while  driving  his  automobile 
in  the  nighttime,  failed  to  take  the  curve^  but  went  straight  ahead  over  a 
retaining  wall,  was  entitled  to  an  award. 

4.  Highways  ^=»211 — ^Person ai.  Injury — Due  Cabb. 

On  a  claim  of  damages  for  negligence  in  killing  claimant's  intestate 
while  driving  along  a  patrol  system  highway,  resulting  from  his  failure  to 
take  a  dangerous  curve,  evidence  held  to  show  that  he  was  not  driving 
rapidly  or  carelessly,  but  was  driving  with  a  proper  degree  of  care,  in  view 
of  the  fog  and  the  dangerous  curve  ahead. 

5.  Highways  «=»197(1) — Use  in  Niguttime— -Fog. 

The  driver  of  an  automobile,  on  a  patrol  system  highway  in  the  coun- 
try, with  no  facilities  for  putting  up  for  the  night,  was  Justllied  in  pro- 
ceeding through  a  fog  on  his  way  to  his  home. 

6.  Highways  ^£:»19T(1> — ^Dangerous  Curve — AssuHFnoi^  of  Risk. 

If  a  traveler  by  automobile  on  a  patrol  system  highway  runs  into  a  tog 
in  a  valley,  and  continues  to  travel  through  it  in  the  nighttime,  he  assumes 
risks  remaining  after  state  has  taken  precautions  necessary  to  protect 
travelers  using  road  under  ordinary  condittons  in  the  nighttime. 
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7.  Death  i$=:^5(l)-^DAUAGEs — Amount. 

On  a  claim  for  damages  for  negligent  killing  of  claimant's  Intestate 
wbile  be  was  driving  along  a  patrol  system  highway,  where  It  appeared 
that  he  was  36  years  of  age,  with  an  expectancy  of  about  14  years,  and  left 
two  minor  children*  and  where  funeral  expenses  and  damages  to  automo- 
bile amounted  to  $390,  ^n  award  would  be  made  In  the  sum  of  $8,390. 

Claim  No.  14,672  by  Gertrude  Johnson,  as  administratrix,  etc.,  against 
the  State  of  New  York,  for  damages  for  negligence  in  killing  claim- 
ant's intestate  while  driving  along  a  highway  known  as  county  high- 
way No.  28.    Claim  allowed,  and  award  made  in  a  certain  sum. 

Judgment  affirmed,  186  App.  Div.  389,  173  N.  Y.  Supp.  701. 

Tames  O.  Sebring,  of  Coming,  for  claimant. 

Henry  P.  Nevins,  Deputy  Atty.  Gen.,  for  the  State. 

PfiR  CURIAM.  This  claim  grows  out  of  an  accident  which  oc- 
curred August  4,  1916,  at  about  I  o'clock  in  tlje  mpming,  in  the 
town  of  Southport,  Chemung  county,  N.  Y.  The  claimant's  intestate, 
a  resident  of  the  borough  of  Mansfield,  Pa.,  was  returning  by  automo- 
bile from  the  city  of  Elniira,  N.  Y.,  to  his  home  in  Mansfield.  Deceased 
was  sitting  in  the  front  seat  of  his  own  automobile  and  driving  the 
same.  Mr.  Owen  C.  Osborne,  one  of  his  friends,  who  ako  lived  in 
Mansfield,  occupied  the  other  front  seat.  Deceased  was  driving  south 
along  a  highway  known  as  county  highway  No.  28,  which  highway  was 
under  the  state  patrol  system,  and  had  passed  through  the  small  ham- 
Jet  of  Pine  City,  when,  for  some  reason,  instead  of  taking  the  curve 
to  the  left  at  "dug  hill,"  the  machine  proceeded  substantially  straight 
ahead  over  a  stone  retaining  wall,  which  was  just  beyond  the  outside 
curve  of  the  road.  The  machine,  in  going  over  the  stone  retaining  wall, 
turned  turtle,  fell  on  Mr.  Johnson,  and  killed  him. 

There  are  two  questions  in  this  case : 

First,  were  the  conditions  at  the  curve  at  "dug  hill"  such  as  to  create 
so  dangerous  a  place  for  automobile  traffic  as  to  require  a  guard  rail 
or  barrier? 

■  Second,  was  the  claimant's  intestate,  at  the  time  of  the  accident, 
using  due  care  in  proceeding  along  the  highway  at  the  point  where  the 
accident  occurred  ? 

The  first  question  is  easy  of  ans?wer.  The  court,  on  inspecting  the 
curve  at  "dug  hill,"  found  it  extremely  dangerous  for  night  driving 
^hen  approaching  from  the  north.  The  evidence  in  the  case  disclosed 
that  this  was  not  the  first  fatal  accident  at  that  curve.  The  peculiar 
conditions  surrounding  the  curve  make  it  an  extremely  dangerous  place 
for  auto  traffic  in  the  nighttime. 

When  the  present  highway  was  constructed,  it  was  lowered  where 
it.  curved  around  a  knollknown  as  "dug  hill."  This  left  a  hill  on  the 
east  side  of  the  road  and  a  small  bank  on  the  west  side.  The  road  to 
tlie  north  of  the  cu.rve  ran  nearly  north  and  south.  At  the  time  of  the 
construction  of  the  present  road  a  blacksmith  shop  was  placed  on  the 
westerly  side  of  the  road  at  the  curve.  The  shop  was  placed  with  its 
easterly  face  running  north  and  south  and  substantially  parallel  with 
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the  center  line  of  the  road  approaching  from  the  north ;  the  north- 
easterly corner  of  the  shop  being  at  the  edge  of  the  road,  and  the  south- 
easterly comer  being  some  distance  away  from  the  road,  as  the  road 
at  this  point  curved  to  the  east  and  away,  from  the  front  of  the  shop. 
A  stone  retaining  wall  had  been  built  on  the  outside  of  the  curve,  from 
the  southeasterly  comer  of  the  blacksmith  shop  to  the  edge  of  the 
road.  This  wall  ran  substantially  east  and  west.  The  space  between 
this  retaining  wall  and  the  traveled  portion  of  the  highway  was  filled 
with  earth  to  a  level  slightly  above  the  center  of  the  highway.  This 
triangular  space  in  front  of  the  blacksmith  shop,  being  continually 
driven  upon  and  used  by  the  patrons  of  the  blacksmith  shop,  had,  in 
the  nighttime,  the  same  appearance  as  the  road  itself.  It  was,  to  all 
appearances,  a  part  of  the  road.  A  large  tree  on  the  outside  of  the 
curve  was  in  line  with  the  hill  on  the  east  side  of  the  rdad.  •  The  black- 
smith shop  being  about  opposite  the  middle  of  the  curve,  and  the  fsice 
of  the  shop  running  north  and  south,  instead  of  running  northwest  and 
southeast,  naturally  led  a  driver  into  believing  the  highway  ran  on 
past  the  front  of  the  shop  in  a  southerly  direction.  The  Urge  tree  on 
the  left,  being  on  the  outside  (right  side)  of  the  curve,  and  in  line  With 
the  hill  on  the  east  (left  side)  of  the  road,  naturally  led  a  driver  to  be- 
lieve that  the  road  went  on  beyond  the  trefe  and  did  not  turn  in  be- 
tween the  tree  land  the  hill.  The  dirt  approach  to  the  blacksmith  shop, 
being  of  the  same  appearance  as  the  road  itself,  naturally  kd  a  driver 
to  bdieve  that  the  road  continued  straight  south  past  the  front  of  the 
shop.  These  conditions  were  especially  misleading  at  night.  In  the 
nighttime,  with  the  ordinary  auto  lamps  shining  ahead,  creating  a  sort 
of  tunnel  of  light  and  leaving  the  space  outside  that  tunnel  in  darkness, 
and  that  tunnel  showing  a  clear  fairway  forward  between  the  tree  and 
the  blacksmith  shop  over  what  appeared  to  be  the  roadway  itself,  and 
not  disclosing  the  turn  to  the  left  until  the  machine  was  already  into 
or  past  the  turn,  a  combination  of  cTonditions  obtained  which  might 
easily  cause  serious  accidents. 

[1-3]  The  first  question  must  he  kept  entirely  separate  from  the 
second  one.  It  is  the  state's  duty  to  protect  the  traveling  public  on  its 
patrol  system  highways  from  dangers  of  this  character.  Autos  are 
now  common  means  of  transportation.  This  is  a  trunk  highway 
leading  into  Pennsylvania.  Autoists  have  the  legal  right  to  use  this 
highway  at  night  as  well  as  in  the  daytime,  and  the  question  of  the 
dimgerous  condition  of  any  particular  place  in  a  highway  must  be  an- 
swered, not  in  view  of  what  some  accident  may  have  disclosed  with 
respect  to  the  conduct  or  negligence  of  the  driver  of  the  car  which 
met  with  the  accident,  but  in  view  of  what  mip^ht  be  expected  from  an 
ordinary  driver  under  ordinary  conditions  in  the  use  of  the  highway 
at  that  place. 

It  may  be  that  the  part  of  the  retaining  wall  where  the  auto  ran  over 
it  is  outside  the  actual  legal  edge  of  the  highway;  but  the  wall  is  so 
dose  to  the  edge  that,  as  far  as  autoists  are  concerned,  for  all  practical 
intents  and  purposes  it  might  as  well  have  been  on  the  very  edge  itself. 

Several  methods  might  have  been  used  to  have  properly  protected 
this  curve.    Three  could  be  mentioned  readily.    A  suitable  fence  could 
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have  been  erected  along  the  legal  edge  of  the  highway  on  the  outside 
of  the  turn,  and  a  gate  provided  in  the  fence  for  the  use  of  the  patrons 
of  the  blacksmith  shop.  Such  a  fence,  painted  white,  would  be  a  no- 
tice and  a  barrier  in  the  nighttime.  Of  course,  it  would  have  been 
more  inconvenient  to  the  patrons  of  the  blacksmith  shop  to  have  such 
a  fence  and  gate,  instead  of  an  open  space  along  the  roadside;  but 
convenience  is  purchased  at  too  dear  a  price  when  a  barrier,  which 
should  be  at  the  legal  edge  of  the  road,  in  view  of  the  nearness  of  the 
retaining  wall,  is  not  provided.  Clearly  the  duty  of  the  town  authorities 
when  the  road  was  first  constructed,  and  the  duty  of  the  state  authori- 
ties when  they  assumed  control  und^r  the  state  patrol  system,  was  to 
place  this  fence  along  the  edge  of  the  highway  at  this  curve,  or,  if  it 
was  determined,  for  convenience  sake,  to  do  away  with  the  fence  at 
the  legal  edge  of  the  highway,  the  duty  immediately  devolved  upon 
those  doing  away  with  that  fence  to  provide  a  similar  fence  or  barrier 
from  the  southeasterly  comer  of  the  Uacksmith  shop  along  the  top  of 
the  retaining  wall  to  the  big  tree  at  the  edge  of  the  road.  Another 
method,  as  above  mentioned,  would  be  to  erect  a  suitable  barrier  from 
the  laijge  tree  on  the  outside  of  the  curve  to  the  comer  of  the  black- 
smith shop  and  paint  this  barrier  white.  A  third  method  would  be  to 
move  the  blacksmith  shop  a  short  distance  to  the  easterly  and  about 
opposite  the  middle  of  the  curve,  and  turn  it  so  that  it  faced  north- 
easterly. In  this  latter  case  an  autoist  coming  from  the  north  iil  the 
nighttime  would  see,  in  the  rays  of  his  headlight,  the  blacksmith  shop 
squarely  in  his  path  and  he  would  know  a  turn  was  there.  Any  one  of 
these  three  methods  would  have  been  inexpensive,  and  any  one  of  the 
three  would  have  already  saved  several  lives. 

The  conditions  at  "dug  hill"  curve  are  such  that  some  method  should 
be  provided  to  protect  the  ordinary  auto  traveler  in  the  nighttime.  The 
state  roads  of  New  York  state  are  used  all  summer  long:  by  travelers 
from  all  portions  of  the  country.  They  are  not  familiar  with  the 
dangerous  curves.  They  are  usually  travelingf  with  their  families. 
They  are  entitled  to  be  warned  and  protected  against  dangerous  curves 
tn  highways.  In  almost  every  town  in  the  state  there  are  certain  curves 
which  are  well  known  to  be  extremely  dangerous  for  autoists.  Many 
accidents,  some  of  them  fatal,  have  happened  at  these  curves.  The 
public  authorities,  state,  county,  and  town,  chareed  with  the  care  of 
highways,  should  protect  the  traveling  public  at  such  places  by  the  erec- 
tion of  suitable  barriers  and  signs.  Such  puWic  authorities  must  take 
into  account  the  present  automobile  use  of  highways,  as  well  as  the 
past  horse  and  wagon  use. 

[4]  The  question  as  to  whether  or  not  the  claimant's  intestate  was 
using  proper  care  at  the  time  and  place  of  the  accident  is  a  much  more 
difficult  one  to  answer.  It  may  be  fairly  found  from  the  evidence  that 
there  was  a  dense  fog  at  the  time  of  and  shortly  before  the  accident ; 
that  Mr.  Osbome,  who  was  riding  with  Mr.  Johnson,  had  stated  to 
Mr;  Johnson,  at  a  distance  of  from  1,000  to  1,500  feet  northerly  of 
this  curve,  "I  am  going  to  lie  back  and  shut  my  eyes ;  don't  forget  that 
bad  curve  ahead;"  that  at  the  time  Mr.  Osbome  closed  his  eyes  the 
auto  was  going  at  the  rate  of,  ?J?out  10  to  15  miles  an  hour,  ruxming 
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very  slowly  because  of  the  dense  fog;  that  not  more  than  10  or  15  feet 
of  the  highway  ahead  of  the  car  could  be  seen  through  the  fog ;  that 
Mr.  Johnson  was  found  dead,  with  the  steering  wheel  still  gripped  in 
his  hands. 

Mr.  Johnson  is  riot  here  to  be  cross-examined,  and  we  can  only  de- 
termine what  occurred  by  deduction.  The  evidence  shows  that  the  car, 
proceeding  southerly,  passed  almost  in  a  straight  line  in  the  same  di- 
rection on  over  the  retaining  wall.  This  would  indicate,  if  he  was 
awake  and  driving  with  reasonable  care,  that  he  did  not  know  he  was 
off  the  highway  until  substantially  the  instant  the  car  pitched  over 
the  retaining  wall.  There  is  no  evidence  that  he  was  not  driving  with 
reasonable  care,  and  there  is  evidence  that  he  was  driving  with  such 
care  just  before  the  accident.  The  auto  was  found  upside  down,  point- 
ed back  toward  Elmira,  at  a  point  from  12  to  14  feet  from  the  foot 
of  the  retaining  wall.  The  retaining  wall  was  about  5  feet  high  at 
that  point.  The  auto  being  so  close  to  the  wall,  b^irig  iipside  down, 
and  pointing  toward  Elmira,  indicates  that  the  auto  was  not  going 
rapidly  at  the  time  of  the  accident,  and  that  the  deceased  had  not'  at- 
tempted to  make  any  turn  to  the  left  on  or  past  the  curve.  Apparently 
the  auto  did  not  roll  down  the  bank  sidewise  or  quartering,  but  passed 
directly  over  the  bank  head  on,  and  turned  a  half  somersault  directly 
forward.  All  these  facts  indicate  that  Mr.  Johnson  was  in  the  place 
of  danger  without  warning,  and  without  an  opoortunity  to  help  himself 
until  too  late.  From  such  'facts  as  the  evidence  establishes  it  cannot 
be  found  that  Mr.  Johnson  was  driving  carelessly  or  rapidly,  but,  on 
the  contrary,  the  few  facts  we  have  rather  indicate  that  he  was  driving 
with  a  proper  degree  of  care,  in  view  of  the  fog  and  the  dangerous 
curve  ahead. 

Mr.  Osborne  states  that  he  remembers  nothing  from  the  time  he 
closed  his  eyes  until  he  regained  consciousness  under  the  car,  some 
little  time  after  the  accident. 

[5,1]  Immediately  the  question  arises:  What  is  the  duty  of  the 
driver  of  an  auto  under  the  circumstances  mentioned?  The  driver  was 
on  his  way  home.  He  encountered  this  heavy  fog.  Did  he  have  the 
right  to  proceed  on  his  way  through  the  fog,  or  did  he  owe  a  duty  to 
himself  to  pull  out  to  the  side  of  the  road  and  wait,  for  the  fog  to  lift, 
or  to  stop  and  find  lodging  for  the  night,  or  to  proceed  ahead  with  cau- 
tion commensurate  with  progress  under  those  conditions  ?  Beins:  in 
the  country,  with  no  facilities  for  putting  up  for  the  ni^ht,  we  think 
Mr.  Johnson  was  justified  in  proceeding  throueh  the  fog  on  his  way 
home.  The  sole  question  now  remains :  Was  he  using  the  degree  oif 
care  which  he  ought  to  have  used  while  proceeding  on  this  highway 
through  the  fog  at  this  place? 

We  do  not  wish  to  be  understood  as  holding  that  the  state  assumes 
any  insurance  liability  to  protect  travelers  on  the  highway  when  such 
travelers  attempt  to  proceed  through  a  fog.  But  it  seems  plainly  ap- 
parent that  if  a  traveler  does  run  into  a  fog  in  a  valley,  as  this  traveler 
did,  and  attempts  to  travel  through  the  fog  in  that  valley  on  his  way  to 
his  home,  he  must,  of  course,  assume  certain  risks,  if  he  chooses  to 
proceed.    But  those  risks  should  be  only  those  which  remain  after  the 
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state  has  taken  the  precautions  necessary  to  protect  a  traveler  who  is 
using  the  road  under  ordinary  conditions  in  the  nighttime,  exclusive  of 
such  fog  conditions.  It  was  not  inoimbent  upon  the  state  to  protect 
this  traveler  from  ordinary  risks  which  he  assumed  by  traveling  through 
the  thick  fog,  nor  is  that  the  holding  in  this  case.  But  the^  state  having 
failed  to  provide  a  fence  or  barrier  at  this  dangerous  curve,  where  fail- 
ure was  negligence  with  respect  to  a  traveler  traveling  in  the  nighttime 
even  in  the  absence  of  fog,  it  was  the  absence  of  such  barrier  that  per- 
mitted this  traveler  to  drive  off  the  embankment,  which  at  the  point  he 
left  the  highway  was  close  to  the  edge  of,  and  within  a  very  few  feet 
of  the  legaJ  edge  of,  the  highway.  Had  a  suitable  barrier  been  placed 
at  "dug  hill"  curve,  it  would  have  prevented  this  traveler  going  over  the 
retaining  wall,  even  though  he  had  been  traveling  in  a  dense  fog  in 
the  nighttime,  as  he  was. 

[7]  The  deceased  was  36  years  of  age.  His  wife  was  33  years  of 
age.  They  had  two  children,  Lewellyn  and  Lester,  age  13  and  15 
years,  respectively.  He  conducted  a  barber  shop  in  Mansfield,  Pa. 
His  expectancy  was  13.987  years.  The  funeral  expenses  were  $90.  The 
damage  to  the  auto  was  $300. 

An  award  has  been  made  herein  in  the  sum  of  $8,390. 

Ordered  accordingly. 


(103  Misc.  Rep.  106) 

BOSS  v.  STATE. 

(CJourt  of  Claims  of  New  York.    AprU,  1918.) 

J.  States  ^=»184 — Claims  Agaikst  State — Jttbisdiction — Statutes. 

Under  X^aws  1915,  c.  657,  giving  the  Court  of  Claims  jurisdiction  to 
bear,  audit,  and  determine  claims  against  the  state  arising  out  of  certain 
accident  occurring  in  1911,  and  providing  that  claims  shall  be  filed  within 
one  year  after  the  passage  pf  the  act,  a  claim  filed  more  than  a  year 
thereafter  should  be  dismissed,  although  first  filed  before  the  passage  of 
the  act 
2.  Statfs  <s=»184 — Glatmb  Against  Statb— Extension  of  TnoB  fo»  Tiunq. 
The  Legislature  can  extend  the  time  for  filing  a  claim  against  the  state 
arising  out  of  an  accident,  and  Laws  1915,  c.  657,  providing  therefor,  is 
valid. 
Ackerson,  P.  J.,  dissenting. 

Claim  by  Glenn  Ross  against  the  State  of  New  York  for  personal 
injuries  received  in  an  automobile  accident  at  the  State  Fair  in  Syra- 
cuse, September  16,  1911.    Claim  dismissed. 

Affirmed.  186  App.  Div.  156,  173  N.  Y.  Supp.  656. 

Lewis  Howlett,  of  Syracuse,  for  claimant. 

Merton  E.  Lewis,  Atty.  Gen.,  and  Henry  P.  Nevins,  Deputy  Atty. 
Gen.,  for  the  State. 

PARIS,  J.  On  the  16th  day  of  September,  1911,  the  claimant  was 
injured  in  an  automobile  accident  at  the  state  fair  in  Syracuse.  Other 
people  were  injured  by  the  same  accident.    The  liability  of  the  state 
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in  similar  cases  was  established  in  the  case  of  Arnold  v.  State  of  New 
York,  163  App.  Div.  253,  148  N.  Y.  Supp.  479. 

This  claimant  apparently  had  a  good  cause  of  action.  The  question 
is:  Has  the  Court  of  Claims  jurisdiction  to  hear  and  determine  the 
claim? 

The  cause  of  action  accrued  September  16,  1911.  The  notice  of 
intention  to  file  claim  was  filed  March  19,  1912,  three  days  after  the 
six  months  limitation  for  filing  same  had  expired.  The  claim  was  filed 
December  7,  1914,  more  than  fourteen  montiis  after  the  two  years  lim- 
itation for  filing  same  had  expired. 

[1,  2]  These  facts  clearly  were  a  bar  to  consideration  of  the  claim 
by  this  court,  and  they  still  are  unless  jurisdiction  is  conferred  by 
chapter  657  of  the  Laws  of  1915.  Under  this  act  this  court  was  given 
jurisdiction  to  hear,  audit,  and  determine  claims  arising  out  of  this 
accident,  notwithstanding  the  lapse  of  time  since  the  claim  accrued, 
subject,  however,  to  the  following  restriction: 

**No  award  shall  be  made  or  judpnent  rendered  hereunder  against  the 
state,  unless  •  •  *  such  a  claim  shall  he  filed  with  the  Court  of  Claims 
within  one  year  from 'the  passage  of  this  act." 

This  claim  was  not  refiled.  I  think  a  refiling  necessary  to  bring  the 
claim  within  the  provisions  of  this  act.  If  it  had  been  the  intention  of 
the  Legislature  to  revive  claims  already  filed  without  refiling,  it  would 
seem  that  the  act  should  have  so  indicated. 

In  section  264  of  the  Code  of  Civil  Procedure,  the  provision  waiving 
the  filing  of  notice  of  intention  on  claims  filed  prior  to  September  1, 
1912,  specifically  says:  "Such  jurisdiction  shall  attach  without  re- 
filing or  previous  notice."  There  is  nothing^  of  that  kind  in  this  act. 
The  Legislature  could  extend  the  time  for  filing  this  claim,  and  the  act 
is  constitutional.  See  Niles  v.  State  of  New  York,  11  St.  Dept.  Rep. 
217. 

This  claim  not  being  filed  under  this  act,  and  the  act  not  specifically 
referring  to  claims  already  filed,  I  do  not  think  this  court  has  jurisdic- 
tion to  make  an  award. 

Claim  should  be  dismissed. 

WEBB,  J.,  concurs. 

ACKERSON,  P.  J.  (dissenting).  T  am  unable  to  agree  with  the  ma- 
jority of  the  court  that  the  claimant's  cause  of  action  herein  against 
the  state  is  barred  because  he  did  not  refile  his  claim  within  one  year 
after  the  passage  of  chapter  657  of  the  Laws  of  1915.  I  believe  that 
it  was  the  intention  of  the  Legislature  to  validate  every  cause  of  ac- 
tion growing  out  of  the  automobile  accident  on  the  state  fair  grounds 
at  Syracuse  on  the  16th  day  of  September,  1911,  provided  a  claim 
properly  setting  forth  such  a  cause  of  action  should  be  on  file  in  the 
clerk's  office  of  the  Court  of  Claims  at  any  time  within  one  year  after 
the  passage  of  that  act,  without  any  reference  to  the  time  when  that 
claim  was  filed.  This  claim  was  on  file  during  the  year  mentioned  in 
the  act.  No  additional  information  could  be  given  any  on©  by  filing 
a  duplicate.  A  claimant  might  well  consider  that  the  state  did  not  in- 
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tend  to  call  upon  him  for  any  such  act  ot  tautology.  Such  an  act  is 
not  called  for  by  any  reason  which  it  seems  to  me  ought  to  govern 
the  judgment  of  reasonable  men.  It  adds  nothing  to  the  force  of  the 
claim.  It  serves  no  further  notice  on  the  state.  There  is  no  other 
duty  that  it  could  perform.    It  is  an  absolutely  useless  act. 

The  law  was  passed  to  enable  a  tribunal  to  do  justice  between  the 
state  and  its  citizens,  and  to  give  validity  to  a  cause  of  action  which 
had  already  outlawed  under  the  short  two-year  statute  for  filing  claims 
with  the  Court  of  Claims.  The  law,  therefore,  should  be  construed 
in  the  interests  of  justice  and  in  view  of  the  intent  for  which  it  was 
passed.  The  broad  principles  of  justice  on  which  the  state  expects 
its  Legislature  and  its  judicial  tribunals  to  proceed  should  be  readily 
recognized,  and  no  citizen  should  be  given  cause  to  complain  that  a 
court  was  so  dominated  by  its  regard  for  technicalities  that  it  could  not 
brush  them  aside  and  render  substantial  justice. 

Claim  dismissed. 


a04  Misc.  Rep.  38&) 

STEWART  et  al.  v.  STATE. 

(Court  of  Claims  of  New  York.     September,  1918.) 

1.  Deeds  <g=>142 — Reservation — Stranger  to  Tttml 

A  reservation  in  favor  of  a  stranger  to  a  conveyance  ia  void  or  Inopera- 
tive, and  conveys  no  title,  and  is  no  evidence  of  title. 

2.  Deeds  «=5>139— ExoEPnoN—STBANOEE  to  Title. 

An  exception  in  favor  of  a  stranger  to  a  conveyance  is  void  or  inopera- 
tive, conveys  no  title  and  Is  no  evidence  of  title. 

3.  Canals  «=»1&— Flo  wage — Prescription — Proof. 

On  a  claim  against  the  state  for  damages  from  flooding  the  waters  of 
the  Barge  Canal  across  claimants'  farm,  the  defense  of  a  prescriptive 
right  was  an  afllrmative  defense,  which  had  to  be  proved  la  order  to 
avoid  a  trespass. 

4.  Canals  <S3=>18— FLowAGi&--PRBSCBipnoN — Evidbncs. 

Evidence  on  a  claim  for  damages  from  flooding  the  waters  of  the 
Bnrge  Canal  across  plaintiffs'  farm  held  not  to  establish  the  state's  af- 
firmative defense  of  a  prescriptive  right,  so  that  an  award  could  be  given 
to  claimants. 

5.  Easements  ^=>41 — Right  Acquired  bt  Prescription — B^wao^ 

The  right  acquired  by  prescription  can  only  be  measured  by  the  right 
enjoyed. 

6.  Canals  «=>18 — Flowagb — Floohhng.  , 

The  right  of  the  state  to  flow  surplus  waters  from  the  Erie  Canal 
through  a  waste  weir  gate  did  not  necessarily  include  the  right  to  flood 
farm  land  by  an  enlarged  channel  from  the  barge  canal  carrying  a  large 
volume  of  water. 

Claim  No.  15132  by  Alexander  M.  Stewart  and  another  against  the 
State  of  New  York  for  damages  arising  from  the  destruction  of  crops, 
road,  bridge,  and  farm  premises,  caused  by  flooding  the  waters  of  fiie 
Barge  Canal  across  claimants'  farm  in  the  eastern  part  of  Monroe 
county.    Claim  allowed. 

Wile,  Oviatt  &  Gilman,  of  Rochester,  for  claimant 
Glenn  A.  Frank,  Deputy  Atty.  Gen.,  for  the  State. 

^js^For  other  cmm  see  same  topic  ft  KfiT-NUMBER  hi  aU  KeyNumbered  Digesti  A  ladazea 
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WEBB,  J.  This  claim  was  made  for  damai^es  arising  from  the  de- 
struction of  claimants'  crops,  road,  bridge,  and  farm  premises  caused 
by  flooding  the  waters  of  the  Barge  Canal  across  claimants'  farm  in 
the  eastern  part  of  Monroe  county  in  May  and  June,  1916. 

Claimants  purchased  the  premises  in  1911,  and  went  into  possession 
in  the  spring  of  1912.  Their  farm  consisted  of  some  65  acres  bisected 
by  Irondequoit  creek,  running  north,  and  by  Waste  Weir  creek,  an 
artificial  channel,  leading  f  roiu  a  waste  weir  some  two  miles  west  of 
claimants'  farm,  through  which  the  surplus  waters  of  the  Barge  Canal 
ran  easterly  and  joined  Irondequoit  creek  right  about  in  the  center  of 
claimants'  farm.  The  Barge  Cansd  and  waste  weir  were  constructed 
in  and  prior  fo  1911  hy  the  state.  At  the  top  of  title  canal  was  a  spill-- 
way  100  feet  in  length,  over  which  the  surplus  water  ran  into  the 
creek  channel,  and  at  the  bottom  of  the  canal  were  three  gates,  €ach 
3  feet  square,  which  when  open  drained  the  canal  waters  into  the  said 
channel. 

The  channd  was  constructed  of  concrete  and  was  an  enlargement  of 
the  channel  theretofore  existing  used  in  connection  with  a  waste  weir 
in  the  Erie  Canal,  though  of  different  dimension,  construction,  and 
location. 

At  the  time  of  the  flooding  in  question  these  waste  weir  gates  were 
open  to  one-half  of  their  capacity,  and  the  water  came  down  this  chan- 
nel in  such  volume  and  velocity  as  to  carry  awav  a  road  bridge  cross- 
ing the  channel  near  the  Barge  Canal,  and  a  bridge  constructed  by 
the  claimants  just  west  of  the  intersection  of  the  channel  with  Ironde- 
quoit creek,  and  to  overflow  the  banks  of  the  channel.  At  the  inter- 
section of  the  Waste  Weir  creek  with  Irondequoit  creek,  the  volume 
of  water  was  so  great  as  to  submerge  a  considerable  portion  of  claim- 
ants' farm,  and  for  this  act  of  the  state  claim  was  made. 

[1,  2]  In  the  deed  conveying  the  premises  to  the  claimant  was  con- 
tained the  following  clause : 

'^Excepting  and  reservlDg  the  grant  giveD  to  the  state  of  New  Tork  for  the 
water  flowing  across  said  land." 

And  this  clause  existed  in  all  of  the  conveyances  of  the  property 
made  since  1867;  when  Henry  Bull  conveyed  the  premises,  with  the 
reservation  above  recited,  with  the  addition  of  the  words  "by  the  party 
of  the  first  part." 

No  conveyance  of  any  kind  to  the  state  of  New  York  for  any  in- 
terest in  these  premises  has  ever  been  recorded  in  Monroe  county,  nor 
could  such,  an  instrument  be  found  elsewhere,  and  no  proofs  were 
offered  as  to  the  existence  of  any  conveyance  to  the  state.  It  was  con- 
tended on  behalf  of  the  state  that  the  reservation  in  the  claimants'  deed 
was  notice  to  the  purchaser^hat  the  state  had  the  right  to  cause  water 
to  flow  across  the  premises,  and  that  the  claimants  by  accepting  tiie 
deed  containing  the  reservation  were  estopped  from  questioning  the 
state's  rights  in  tlie  premises ;  also  tjiat  the  state  had  acquired  a  pre- 
scriptive right  to  arose  the  claimants*  lands  with  its  waters.    . 

As  regards  the  first  contention,  there  would  seem  to  be  no  conflict 
in  the  authorities  that  a  reservatbn  or  exception  in  favor  of  a  stranger 
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to  a  conveyance  is  void  or  inoperative,  conveys  no  title,  and  is  no  evi- 
dence of  title.  Hombeck  v.  Westhrook,  9  Johns.  73;  Craig  v.  Wells, 
11  N.  Y.  315;  Beardslee  v.  New  Berlin  h.  &  P.  Co.,  207  N.  Y.  34, 
100  N.  E.  434,  Ann.  Cas.  1914B,  1287. 

If,  then,  the  state  took  no  right  or  interest  under  the  deed  given  to 
the  claimants,  the  exception  above  stated  could  not  be  construed  as 
giving  claimants  notice  that  the  state  had  any  interest  in  the  premises, 
in  the  absence  of  proof  on  that  point.  In  1867,  Bull,  then  owner  of 
this  farm,  said  in  substance  that  he  had  granted  the  state  of  New 
York  the  right  of  flowing  water  across  said  land.  His  statement  in 
claimants'  deed  did  not  pass  title  to  the  state,  nor  conclude  claimants 
from  questioning  the  fact,  nor  justify  the  state  in  imposing  flood  wa- 
ters on  the  farm.  i 

[3]  The  state  claimed  a  prescriptive  right  to  flow  water  across  the 
premises.  This  was  an  aflirmative  defense  and  had  to  be  proved.  In 
the  Beardslee  Case  above  cited,  it  was  held  that  the  flooding  by  a 
stranger  of  his  neighbor's  land  constituted  a  trespass,  unkss-  the  same 
was  justified  by  a  superior  title: 

"As  against  one  hi  possession,  an  Intruder  nnist  justify  his  inyftBioii  by  vli^ 
tue  of  his  own  title,  not  by  the  weakness  of  the  defendant's  title."  2OT  N.  Y. 
40,  41,  100  K.  :B.  437«  Ann.  Caa  1914B,  12S7. 

[4,  5]  In  my  judgment  the  state  has  failed  to  prove  the  facts  neces- 
sary to  create  the  easement  claimed.  The  present  Barge  Canal,  with 
its  spillway  and  waste  weir  gates,  was  constructed  in  and  immediately 
prior  to  the  year  1911.  Prior  to  that  time  there  had  been  waste  weir 
gates  in  the  old  Erie  Canal,  a  few  hundred  feet  from  those  now  in  the 
Barge*  Canal,  the  water  from  which  gates  ran  into  Waste  Weir  creek, 
but  how  often  those  gates  were  opened,  or  the  volume  of  the  water 
that  was  thereby  turned  into  Waste  Weir  creek,  did  not  appear.  In 
the  case  of  Prentice  v.  Geiger,  74  N.  Y.  347,  it  was  said : 

•The  right  acquired  by  prescription  is  commensurate  with  the  right  enjoyed. 
The  extent  of  the  enjoyment  measures  the  extent  of  the  right.  The  right  is 
supposed  to  have  had  its  origin  in  a  grant,  and  the  grant  being  lost,  the  user 
U  the  only  evidence  of  the  right  granted,  and  as  the  presumption  of  a  grant  only 
exists  where  there  has  been  an  adverse,  continuous  and  uninterrupted  user, 
according  to  the  nature  of  the  easement  claimed,  for  the  period  of  20  years, 
tTie  prescriptive  right  is  confined  to  the  right  as  exercised  for  that  period  of 
time** 

The  right  acquired  by  prescription  can  only  be  measured  by  the 
right  enjoyed,  and  there  was  no  proof  as  to  the  amount  of  water,  if 
any,  that  flowed  from  the  waste  weir  of  the  Erie  Canal  upon  land,  pur- 
chased by  the  claimants.  It  did  not  appear  that  the  water  flowed  there 
every  year.  The  grant  can  hardly  be  proved  without  the  use  made  of 
it,  and  it  is  difficult  to  understand  how  %.  right  can  be  acquired  by 
prescription  without  determining  what  the  right  itself  was.  What  was 
this  prescriptive  right?  Was  it  limited  in  time,  and  as  to  the  flow  of 
the  water  dischai^ed,  or  the  season  of  the  year?  Was  it  made  use  of 
at  all  ?  The  Barge  Canal  was  much  larger  and  mudi  deeper  tfian  the 
old  Erie  Canal.  Its  waste  weir  gates  were  27  feet  square.  Its  spill- 
way was  100  feet  in  length.    Its  construction  was  completed  one  year 
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before  the  claimants  took  possession  of  their  property.  *  Is  a  prescrip- 
tive right  to  flood  this  land  established  by  showing  that  prior  to  1911 
waste  weir  gates  had  existed  in  the  Erie  Canal,  without  any  proof  as 
to  the  amount  of  water  thereby  imposed  on  claimants'  premises  ?  The 
proof  failed  to  show  anprthing  more  than  the  existence  of  the  chan- 
nel, and  its  connection  wtth  the  Erie  Canal  waste  weir  gates. 

The  case  of  Prentice  v.  Geiger,  supra,  is  illuminating  upon  rights  of 
easement  acquired  by  prescription,  and  the  principle  is  there  stated  as 
follows: 

**Tbe  iMirty  claiming  a  prescrlptlye  right  cannot,  within  the  20  years,  en- 
large the  UM^  and  at  the  expiration  ef  that  time  dalm  not  only  tiie  vae  origi-. 
nally  enjoyed  but  that  use  tm  supplemented  and  enlaiged  within  the  period  of 
prescription." 

''There  must  have  been  a  continued  exercise  of  the  user  for  fiie  period  of 
twenty  yeaxi^  icUhout  onff  $nbHaiUidL  ohange:' 

In  my  judgment,  the  state  failed  witirely  to  justify  the  flooding  of 
the  claimants'  land  by  any  right  acquired  by  prescriptfon.  That  water 
passed  from  the  old  Erie  Canal  through  the  waiste  weir  gates  mta  the 
channel  of  Waste  Weir  creek,  and  so  across  claimants'  premises,  is 
probably  true';  such  was.  the  method  of  disposing  ql  surplus  waters  in 
the  old  Erie  Canal,  and  the  same  plan  was  adopted  in  the  construction 
of  the  Barge  Canal.  But  a  prescriptive -right  in  the  state  tD  discharge 
surplus  waters  frofn  the  Erie  Canal  at  irregula^r  periods^  and  in  hypo- 
thetical quan|^ities,  across  claimants'  lands»  was  no  justification  for  the 
turning  of  sujch  a  volume  of  water  £rom  the  Barge  C^nal  into  the 
waste  weir  channel  as  to  carry  away  bridges  crossing  it  and  submerge 
claimants'  farm. 

[B]  The  right  to  flow  doe^  not  necessarily  include  the  right  to  flood, 
and  as  a  prescriptive  right  can  only  be  acquired  to  the'extent  which  it  is 
constantly  made  use  of,  and  the  proofs  being  silent  as  to  the  extent  of 
the  use  prior  to  the  construction  of  the  barge  canal,  the  court  is  un- 
able to  justify  the  act  of  the  state  in  flooding. claimants*  farm,  upon 
the  theory  of  a  prescriptive  right 

Ordered  accordingly. 

ACkERSDN^rP.  J.,  concurs. 
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(106  Misc.  Rep.  603) 

WATKINS  BOATING  CO.  V.  STATE. 

(Court  of  Claims  of  New  York.    April  3,  1919.) 

1.  States  «=»84 — State  Hobpxtai.  as  **Corpobation**  Lzabu:  to  be  Soied. 

In  view  of  Insanity  Law,  §§  40»  54,  65,  the  Willard  State  Hospital  is  a 
"corporation,"  and,  under  Const,  art.  8,  t  3,  subject  to  suit  by  a  boating 
company  for  services  rendered  by  its  tug  In  salvaging  the  hospital's 
yacht,  grounded  in  a  lake. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Corporation.] 

2.  States  ^=»184— Action  Against— Claim  Aoainst  State  HospiTAii. 

In  view  of  Insanity  Law,  fS  40,  54,  55,  a  boating  compaiiy,  which  ren- 
dered services  to   the  WiUard   State  Hospital  in  salvaging  its   yacht, 
grounded  in  a  lake,  could  not  bring  action  in  the  Court  of  Claims  against 
the  state  to  recover  for  such  serrlces,  hospital  being  suable  under  Const. 
•  art  8,  t  3. 

Claim  by  the  Watkins  Boating  Company  against  the  State  of  New 
York.    Claim  dismissed 

Lewis  H.  Watkins,  of  Watkins,  for  claimant. 
Edward  M.  Brown,  Deputy  Atty.  Gen.,  for  the  State. 

PARIS,  J.  The  Willard  State  Hospital  is  located  in  the  town  of 
Ovid,  Seneca  county,  N.  Y.,  near  Lake  Seneca.  The  hospital  owned 
and  had  possession  of  a  yacht  known  as  the  Nautilus,  which  on  or 
about  December  29,  1914,  grounded  on  a  bar  in  Seneca  Lake.  The 
steward  of  the  hospital  applied  to  claimant  to  take  its  tug  McAnarney 
to  the  place  where  the  Nautilus  was,  and  rescue  same.  The  McAnar- 
ney was  at  the  time  in  ordinary  (that  is,  it  was  dismantled  and  in  winter 
quarters).  The  claimant,  acting  on  the  request  of  the  steward,  fitted  out 
the  tug  McAnarney,  procured  a  crew  to  run  it  and  sent  it  to  the  re- 
lief of  the  Nautilus.  The  McAnarney  and  its  crew  released  the  Nau- 
tilus from  its  dangerous  position  and  returned  it  to  its  dock  at  the 
hospital. 

The  expense  to  claimant  in  preparing  to  do  this  work  and  in  per- 
forming it  was  considerably  more  than  the  ordinary  charges  for  such 
services.  The  claimant  presented  a  bill  to  the  Willard  State  Hospital 
for  said  services  for  the  sum  of  $500.  The  hospital  authorities  re- 
jected the  bill,  as  being  excessive,  and  offered  to  pay  claimant  $50. 
The  claimant  then  filed  its  notice  of  intention  to  file  claim  and  this 
claim  against  the  state  of  New  York. 

The  claim  does  not  allege  that  the  state  is  the  owner  of  the  hospital 
and  the  property  used  in  connection  therewith,  but  it  was  assumed  on 
the  trial,  and  not  disputed,  that  the  hospital  is  a  state  institution  sup- 
ported by  the  state. 

The  Willard  State  Hospital  is  a  corporation.  Section  40,  Insanity 
Law  (Consol.  Laws,  c.  27).  It  is  under  control  of  a  board  of  managers. 
The  superintendent  is  chief  executive  officer,  who  may  bring  an  action 
in  the  name  of  the  hospital  upon  any  cause  of  action  accruing  to*  it. 

^=:>FoT  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Section  54,  Insanity  Law;  Matter  of  Buffalo  State  HospitaX  47  Misc. 
Rep.  33.  It  is  the  duty  of  the  steward  to  care  for  all  articles  provided 
for  the  hospital.    Section.  55,  Ipsanity  I^aw, 

"All  corporations  shall  have  the  right  to  sue  and  shall  be  subject  to  be  sued 
in  all  courts  in  like  cases  aa  natural  persons."    Article  8,  {  3,  OonstltutiazL 

[1,2]  I  am  unable  to  discover  any  reason  why  claimant  could  not 
have  brought  an  action  against  the  hospital  to  recover  for  the  services 
rendered.  The  question  then  ;^ises :  Did  claimant  have  a  concurrent 
claim  against  the  state  as  owner  of  the  corporation  ?  All  corporations 
are  artificial  bodies,  which  hold  property  and  transact  business  for  the 
benefit  of  the  real  owners. 

My  attention,  however,  has  not  been  called  to,  and  I  know  of,  no 
instance  where  it  has  been  held  that  a  party  may  elect  to  sue  either 
the  corporation,  or  the  ntieinbers,  stockholders,  or  other  owners  there- 
of, in  an  ordinary  common-law  action.  ^ 

The  fact  that  this  particular  corporation  may  not  be  self-sustaining, 
and  that  the  state  actually  supports  it  and  eventually  has  to  pay  its 
debts,  is  insufEcient  to  authorize  a  proceeding  to  collect  directly  from 
the  state,  as  it  was,  evidently,  the  intent  of  &&  Legislature  to  provide 
a  separate  and  distinct  procedure  for  the  business  management  of  each 
state  hospital  different  from  and  independent  of  that  provided  for  other 
state  affairs. 

The  Court  of  Claims, can  hear  and  determine  only  such  claims 
aijgainst  the  state  of  New  York  as  it  is  given  by  law  express  jurisdic- 
tion over.  The  cause  of  action  upon  whic^  claimant  seeks  to  recover 
is  not  against  the  state  of  New  York,  but  against  the  Willard  State 
Hospital. 

Claim  should  be  dismissed. 

ACKERSON,  P.  J.,  concurs. 
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ASHBY  V.  STATE. 

(Court  of  Claims  of  New  York.    April,  1^18.) 

BUINEirr  DOICAIN  ^=:»2(1)-**-STATES  ^=9ll2-^TBBBPAa8  BT  fiOLDIBSG — ^lilA^BCUTT. 

Entry  at  various  times  by  groups  of  soldiers  of  the  National  Guard,  part 
of  military  forces  of  the  state,  upon  olaimant*^  farm,  pasturing  horses, 
and  destroying  and  removing  fences  and  trees,  was  not  tlie  exercise  ot 
the  state's  police  power  or  power  of  eminent  domain,  but  the  mere  tres- 
passes of  individuals,  and  the  state  Is  not  liable  for  resultant  damages. 

Claim  by  Mary  E.  Ashby  against  the  Stite  of  New  York  for  dam- 
ages for  trespassing  upon  the  premises  of  claimant  hy  various  National 
Guard  units,  part  of  the  military  forces  of  the  state,  while  encamped 
at  Camp  Whitman,  Dutchess  county.    Claim  dismissed. . 

Charles  A.  Hopkins,  of  iPoughkeepsie,  for  claimant. 
Edward  A.  Brown,  Deputy  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  In  the  summer  of  1916  various  National  Guard 
units,  part  of  the  military  forces  of  this  state,  were  encamped  at  Camp 
Whitman,  in  Dutchess  county.  The  claimant  was  the  o>yner  of  a  farm 
in  the  town  of  East  Fishkill,  in  that  county,  adjoining  the  camp.  At 
various  times  during  that  period,  groups  of  soldiers  from  the  camp, 
the  rank  and  the  identity  of  whom  remain  undisclosed,  invaded  the 
premises  of  the  claimant.  They  destroyed  over  1,600  feet  of  fences 
and  removed  the  material  to  the  camp,  and  used  it  a*^  fuel  for  camp 
fires  and  the  incineration  of  refuse.  They  cut  down  22  trees  and  used 
them  for  camp  structures.  Likewise  they  removed  a  large  picnic  table 
from  a  grove  of  the  claimant  and  utilized  it  at  the  camp.  They  pas- 
tured their  horses  upon  the  claimant's  fields,  and  passed  over  and  drilled 
upon  them,  causing  substantial  damage.  During  the  progress  of  these 
depredations,  the  claimant  complained  to  the  colonel  in  command.  The 
latter  promised  to  prevent  a  recurrence  of  these  offenses,  and  finally 
did  so  effectually,  by  placing  a  military  guard  at  the  claimant's  farm. 
This  claim  is  premised  upon  the  theory  that  the  state  is  legally  re- 
sponsible for  the  damages  resulting  from  these  incursions  of  its  soldiers 
upon  the  claimant's  property. 

Were  we  to  assume  that  the  acts  constituting  the  gravamen  of  this 
claim  were  perpetrated  at  the  command,  or  under  the  direction,  of  a 
superior  officer,  charged  with  the  duty  of  directing  the  conduct  and 
activities  of  these  soldiers,  and  of  providing  materials  for  the  camp,  sim- 
ilar to  those  taken  from  the  claimant's  premises,  and  of  directing  the 
selection  of  pasturage  for  the  horses,  and  drilling  sites  for  the  men, 
nevertheless  the  state  would  not  be  liable  for  the  loss  which  these  acts 
have  imposed  upon  the  claimant.  They  constituted  trespasses  on  the 
claimant's  premises  and  a  taking  of  her  property.  Even  assuming  that 
the  state  had  the  benefit  of  these  acts,  and  the  use  of  the  property 
taken,  and  that  the  soldiers  responsible  were  acting  in  the  exercise  of 
good  faith  and  ostensibly  for  a  public  purpose,  yet  the  claimant's  prop- 

^s^For  other  cases  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  it  Indexus 
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erty  was  taken  without  due  process  of  law,  and  without  any  legal  pro- 
visions for  just  compensation.  Such  conduct' was  neither  the  exercise 
of  the  police  power  of  the  statp,  nor  of  the  right  of  eminent  domain. 
Therefore  it  was  a  defiance  of  the  constitutional  safeguards  of  private 
property,  being  contrary  to  the  supreme  law  of  the  state.  They  were 
but  the  mere  wrongs  and  trespasses  of  individukls,  who  mistakenly 
assumed  to  act  in  its  name.  Act^  such  as  these,  the  state  neither  could 
do  nor  authorize  to  be  done  by  any  representative,  whatever.his  rank, 
authority,  or  sphere  of  duty.  At  best  they  could  be  nothing  more  than 
the  unlawful  usurpations  of  the  individuals  effecting  them,  and  could 
have  no  potency  to  render  the  state  Uable  for  the  damages  resultant 
from  them.    Litchfield  v.  Pond,  186  N.  Y.  66,78"  N.  E.  719; 

But  it  has  not  been  established  that  these  trespasses  were  committed 
at  the  command  of  a  superior  officer,  or  of  any  officer  or  soldier  charg- 
ed with  any  duty,  embracing  work  or  activities  of  the  general  character 
or  nature  of  those  involved  in  this  claim,  or  that  they  were  done,  even 
ostensibly,  in  behalf  of  the  state.  It  does  not  appear  that  any  duty  or 
function  was  imposed  upon  these  soldiers  which  ostensibly  they  were 
fulfilling  by  the  acts  complained  of.  So  far  as  the  evidence  discloses, 
they  may  have  been  serving  their  own  conveniences  and  purposes,  in 
fact,  the  attitude  and  action  of  their  commanding  ofiiicer  indicates  that 
they  were  actine,  not  in  the  actual  or  avowed  performance  of  any  duty 
imposed  upon  them,  but  in  disobedience  thereof, .  Under  the  principle 
enunciated  in  the  case  of  Litchfield  v.  Pond,  supra,  the  state  would  not 
be  liable  for  these  trespasses,  even  had  they  been  committed  by  officers 
or  soldiers  charged  with  the  performance  of  duties  which  apparently 
and  in  good  faith  they  were  attempting  to  execute  thereby.  Much  less 
could  liability  be  based  on  the  fads  disclosed  on  this  trial.  No  proof 
has  been  made  which,  even  as  axnong  individuals  and  quite  aside  from 
the  principle  of  the  .case  of  Litchfield  v«  Pond  wotdd  cteate  the  rela- 
tionship of  principal  aiHl  representative,  or  bring:  intjo  plav  the  doctrine 
of  respondeat  sruperior.  For  that  cause,  as  weU  as  for  the  reason  dis- 
cussed in  the  case  of  Litchfield  v.  Pond^  the  motion  made  by  the  state 
at  the  trial  far  the  dismissal  of  the  claim,  decisioaupon  which  was 
reserved,  is  granted  with  an  excfeption  to  the  claimant 

Claim  dismissed.  i 

ACKERSON,  P.  J.,  concttfs. 
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WEIiCOMB  V.  STATE. 

(Court  of  (Claims  of  New  York.    NovemDpr,  191S.) 

Canals  <&=9l8 — Nsoljobnce  in  Oabe  of  BRiDOESr-~IiiABiuiT  of  Stais. 

Where  tbe  collapse  of  a  bridge  over  the  Erie  Canal,  and  oonaequent  dam- 
age to  plaintiff's  motorbus,  were  due  to  the  state's  negligence  in  the  main- 
tenance and  repair  of  the  bridge,  and  plaintiff  was  not  negligent,  he  will 
be  a\i'arded  damaged,  though  for  two  years  before  ac<cident  he  crossed  it 
eight  times  iEi  day  with  a  bufll  and  passengers  exoeedlBg  the  weight  limit 
described  by  order  of  superintendent  of  public  worka 

Claim  by  George  A.  Welcome,  Jr.,  against  the  State  of  New  York 
for  damages  to  a  motorbus  by  collapse  of  a  bridge  over  the  Erie  Canal.  * 
Award  made  in  the  sum  of  $2j(XX). 

Del.  B.  Salmon,  of  Schenectady,  for  claiijiant 
Glen  A,  Frank,  Deputy  Atty.  (Sen.,  for  the  State. 

CUNNINGHAM,  J.  The  salient  facts  in  this  case  were  lucidly 
narrated  by  Judge  Fennell,  in  the  opinion  of  this  court  written  by  him, 
innhe  claim  of  Beeman  v.  State  of  New  York,  No.  253(>-A,  16  N.  Y- 
Ct.  CI.  153.  This  claim  is  made  by  the  claimant  as  owner  of  the  motor- 
bus,  in  which  the  other  claimant,  Malvina  Beeman,  was  a  passenger, 
when  bridge  No.  66  over  the  Erie  Canal,  on  the  road  between  Rotterdam 
Junction  and  Schenectady,  in  this  state,  collapsed  under  the^bus,  re- 
sulting in  injury  to  the  latter  and  to  the  passengers.  The  claim  at 
bar  is  defended  on  the  ground  of  the  claimant  Welcome's  alleged  con- 
tributory negligence,  and  on  the  ground  that  he  is  not  the  real  party* 
in  interest,  or  the  sole  party  in  interest,  in  the  eiaim. 

In  the  Beeman  Case  this  court  made  a  substantial- award  to  the  claim- 
ant. We  held  that  the  collapse  of  tbe  bridge  and  the  consequent  in- 
jury to  her  were  due  solely  to»  the  negligence  of'  the  state  in  the  care, 
maintenance,  and  repair  of  the  bridge,  and  that  she  was  guilty  of  no 
contributory  negligence.  Our  award  was  unanimously  affirmed  by  the 
Appellate  Division  without  opinion.  Beeman  v.  State,  179  App.  Div. 
964,  166  N.  Y.  Supp  108iS.  We  think  the  detcnmnaUon  in  the  -Beeman' 
Case  is  conclusive  here.  No  substantial  differentiation  can  be  made 
between  the  two  claims.  It  is  true  that  this  claimant,  Welcome,  was 
the  driver  of  the  bus  and  had  crossed  this  hfidge  *^ight  times  a  day 
for  about  two  years  prior  to  the  accident,  during  which  time  a  notice 
was  at  one  or  both  approaches  to  the  bridge,  reading: 

"Notice. — ^Loads  weigbing  over  two  tons  and  a  half  must  not  cross  this 
bridge.    By  order  of  Superintendent  of  PnbUc  Works." 

No  proof  is  before  us  of  the  accurate  weight  of  the  bus  and  passen- 
gers, but  there  is  no  doubt  from  the  evidence  that  it  very  substan- 
tially exceeded  2^2  tons  in  weight,  and  that  this  was  obvious  to  any 
observer.  The  claimant  testified  that  he  never  observed  the  notices 
referred  to,  or  either  of  them.    The  only  distinction  between  this  case 
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and  the  Beeman  Case  is  that  this  claimant  was  the  owner  and  driver 
of  the  bus,  instead  of  a  passenger.  It  is  argued  that  he  must  be  held, 
notwithstanding  his  deni^,  to  have  observed  and  to  have  been  aware 
of  the  notices,  and  that  to  have  driven  over  the  bridge  under  such  cir- 
cumstances was  negligence.  However,  there  is  no  real  difference  in 
this  respect  from  the  Beeman  Case.  The  claimant  Beeman  likewise 
had  passed  over  the  bridge  in  this  bus  several  times  each  week  for  two 
years  or 'more.  If  it  can  be  urged  that  the  driver  ought  to  have  seen 
and  observed  the  notices,  it  can  be  argued  with  equal  force  that  the 
passenger,  Beeman,  had  opportunities  to  do  so  equal  or  superior  to  the 
driver,  whose  attention  apd  care  necessarily  was  occupied  to  a  consid- 
erable extent  in  the  direct  operation  and  manipulation  of  his  car.  If 
both  of  them,  notwithstanding  their  deniafs,  were  aware  of  the  notices, 
everything  else  being  equal,  it  was  no  more  negligent  for  one  to  cross 
the  bridge  than  the  other.  Therefore  the  determination  in  the  Beeman 
case  is  binding  on  us  here. 

We  find  that  the  claimant  is.  the  sole  and  real  party  in  interest.  It 
is  true  that  the  relations  of  himself  and  his  father  to  the  bus  business 
were  somewhat  unusual.  In  connection  with  other  testimony,  this 
might  be  deemed  important.  Standing  alone,  this  fact  cannot  prevail 
over  the  Uncontradicted  and  positive  t^timony  of  the  claimant  and  his 
father  that  the  former,  at  the  time  of  the  injury  to  the  bus,  was  sole 
owner  of  iL         . 

The  claimant  was  damaged  in  at  tea3t  $2,000,  the  amount  of  his 
claim,  and  an  award  in  that  sum  is  made.       : 

Award  accordingly. 

ACKERSON,  P.  J.,  concurs. 
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(106  M18C  Bep.  26) 

DELAWARE  &  H.  CO.  y*   STATE. 

(Court  of  Claims  of  New  York.    January,  1918.) 

Oaitals  ^=s>17 — Bridges — Expense  of  Removal — Barge  Canai.  Act. 

Where  claimant  railroad,  pursuant  to  orders  and  directions  of  super- 
intendent of  public  works,  relocated  and  reconstructed  at  its  own  cost 
two  bridges  across  the  Mohawk  river,  according  to  plaits  of  state  en- 
gineer, the  fact  that  state  did  not  appropriate  such  bridges  by  the  pro- 
cedure prescribed  by  Barge  Canal  Act  did  not  relieve  state  from  liability 
to  reimburse  railroad  for  cost  of  reconstruction  of  bridges,  including 
approaches  thereto  for  a  reasonable  distance^ 

Ackerson,  P.  J.,  dissenting  as  to  each  daiin. 

Claims  by  the  Delaware  &  Hudson  Company  against  the  State  of 
New  York  to  recover  the  cost  paid  by  claimant  for  reconstruction  of 
its  bridges  crossing  the  Mohawk  river  at  Waterford  (No.  14398)  and 
Schenectady  (No.  14400).    Claim  allowed. 

Lewis  E.  Carr,  of  Albany,  for  claimant. 

Merton  E.  Lewis,  Atty.  Gen.,  and  Carey  D.  Davie,  Deputy  Atty. 
Gen.,  for  the  State. 

WEBB,  J.  In  the  early  legal  history  of  the  Barge  Canal,  the  ai>- 
pellate  courts  decided  that  tlie  act  authorizing  that  improvement  (Laws 
1903,  c.  147)  put  upon  the  state  the  expense  of  reimbursing  the  rail- 
roads which  reconstructed  their  bridges  to  conform  to  the  require- 
ments of  the  new  canal.  Lehigh  Valley  R.  R.  Co.  v.  Canal  Board,  146 
App.  Div.  151,  130  N.  Y.  Supp.  978,  affirmed  204  N.  Y.  471,  97  N. 
E.  964,  Ann.  Cas.  191 3C,  1228.  They  also  held  that  "the  bridsre  in- 
cludes the  approaches  thereto  for  a  reasonable  distance  to  enable  the 
trains  to  reach  the  elevation  of  the  new  structure."  204  N.  Y.  477,  97 
N.  E.  966,  Ann.  Cas.  1913C,  1228. 

In  the  present  cases  the  claims  were  filed  by  the  above  claimant  to 
recover  the  cost  paid  by  it  for  reconstructing  its  bridges  crossing  the 
Mohawk  river  at  Waterford  (No.  14398)  and  Schenectady  (No.  14400). 
The  work  was  performed  by  the  company  upon  the  plans  furnished 
by  the  state  engineer,  pursuant  to  the  orders  and  under  the  direction 
of  the  superintendent  of  public  works,  and  claims  for  the  cost  were 
duly  filed  in  this  court. 

The  fact  that  the  state  did  not  appropriate  these  bridges  by  the  filing 
and  service  of  maps  and  otherwise,  in  accordance  with  the  procedure 
laid  down  in  the  Barge  Canal  Act,  did  not  relieve  it  from  its  liability 
to  pay  the  expense  of  relocating  and  reconstructing  the  bridges.  The 
then  existing  bridges  had  existed  at  their  respective  locations  for  more 
thaij  a  half  century  and  were  there  legally.  In  the  work  of  canalizing 
the  Mohawk,  essential  changes  were  required,  and  the  state  directed 
the  company  to  make  them.  Had  the  state  appropriated  the  bridges, 
including  the  approaches,  under  Barge  Canal  procedure,  and  itself 
undertaken  the  work  of  their  reconstruction,  the  method  of  performing 
and  paying  for  the  work  would  necessarily  have  been  that  prescribed 
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hy  the  Barge  Canal  Act  But  the  state  elected  to  require  the  company 
to  do  the  work,  just  as  it  has  uniformly  done  in  the  cases  of  other 
railroad  and  electric  companies,  and  thereby  became  liable  to  reimburse 
the  owners  for  the  expenses  incurred  in  carrying,  out  the  directions  of 
the  state  officials  who  were  charged  with  the  duty  of  building  the 
canal. 

This  is  precisely  in  accordance  with  the  law  as  laid  down  in  the  Le- 
high Valley  Railroad  Case,  and  that  case  controls  our  decision. 

Claims  allowed. 

PARIS,  J.,  concurs. 

ACKERSON,  P.  J.  (dissenting).*  The  claim  is  similar  in  charac- 
ter to  the  claim  of  the  same  claimant,  No.  14400,  and  is  for  the  re- 
covery of  the  amount  expended  by  claimant  in  connection  with  the 
work  of  constructing  a  new  bridge  over  the  canalized  Mohawk  river 
within  the  village  of  Waterford. 

The  majority  of  the  members  of  the  court  sitting  in  this  case  have 
awarded  judgment  in  favor  of  the  claimant  for  the  sum  of  $121,557.91, 
with  interest  as  in  the  findings  directed. 

Among  the  items  going  to  make  up  the  amount  for  which  judgment 
has  been  awarded  are  payments  made  by  the  claimant  company  to 
property  owners  in  the  village  of  Waterford  for  damages  arising  from 
the  change  of  the  grade  of  the  claimants  railroad  at  and  near  the  ap- 
proaches to  the  bridge  in  question  claimed  to  have  made  necessary  by 
the  raised  elevation  of  the  bridge,  payment  to  the  village  of  Waterford 
to  reimburse  it  for  disbursements  made  for  legal  advice,  etc.,  and  an 
item  for  the  claimant's  expense  in  procuring  the  services  of  an  expert 
witness,  amounting  in  the  aggregate  to  $39,658.39  as  set  forth  in  the 
ninth  finding  of  fact  and  the  fifth  conclusion  of  law. 

For  the  reasons  set  forth  in  the  dissenting  opinion  in  the  claim  of 
this  claimant  No.  14400, 1  must  dissent  from  this  award  in  its  entirety. 
If  I  am  right  in  the  conclusion  which  I  have  reached  in  that  case,  this 
claim  is  without  foundation  and  should  be  dismissed. 

In  any  event,  though  the  conclusion  which  my  learned  Associates 
have  reached  that  the  claimant  is  entitled  to  be  compensated  for  the 
cost  of  the  bridge  and  its  approaches  be  sustained,  there  is  in  my 
judgment  no  foundation  for  that  part  of  the  claim  which  has  been  sus- 
tained by  the  ninth  finding  of  fact  and  the  fifth  conclusion  of  law. 

With  regard  to  this  branch  of  the  case,  it  appears  that,  before  pro- 
ceeding with  the  work  of  the  construction  of  the  bridge  and  its  ap- 
proaches/ claimant  applied  to  the  village  of  Waterford  for  permission 
to  change  its  grade  in  one  of  the  village  streets,  and  such  permission 
was  granted  upon  the  agreement  in  writing  on  the  part  of  the  claimant 
whereby  claimant  assumed  the  payment  of  all  damages  occasioned  to 
property  owners  in  consequence  of  the  change  of  the  grade  of  the 
street,  and  indemnified  the  village  against  all  claims  for  damages  so 
occasioned. 

t  OUlm  No.  14898^  Waterford  bridge. 
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It  has  been  found  that  the  amount  of  payments  made  by  the  claim- 
ant pursuant  to  such  agreement  was  $39,133.39,  and  that  in  addition 
thereto  the  claimant  has  paid  the  village  of  Waterford  $500,  the 
amount  of  its  legal  expenses  with  respect  to  the  matter,  and  that  the 
claimant  has  also  expended  the  sum  of  $25  for  the  services  of  an  ex- 
pert witness,  aggregating  as  above  stated  $39,658.39. 

If  this  work  had  been  done  by  the  state,  as  contemplated  and  com- 
manded by  the  Barge  Canal  Act,  none  of  these  expenditures  would  have 
been  incurred  by  the  state.  Property  owners  abutting  on  Second  street 
in  the  village  of  Waterford  would  have  had  no  valid  claim  against  the 
state  for  damages  caused  by  change  of  grade,  because  the  sole  burden 
assumed  by  the  state  with  respect  to  such  bridges  by  the  Barge  Canal 
Act  was  to  raise  the  old  bridges,  or,  where  necessary,  to  construct  new 
bridges  and  the  approaches  thereto.  It  is  true  that  by  chapter  612  of 
the  Laws  of  1918,  which  became  a  law  on  May  11,  1918,  the  obligation 
to  pay  damages  so  arising  was  imposed  upon  or  assumed  by  the  state ; 
but  the  work  here  in  question  was  performed,  and  this  claim  was  filed, 
tried,  and  submitted,  long  before  the  enactment  of  that  statute,  which 
requires  that  a  claim  for  damages  under  it,  which  arose  prior  to  its 
enactment,  should  be  filed  within  one  year  after  the  passage  of  the  act. 
It  was  because  under  previously  existing  law  no  valid  claim  for  dam- 
ages arising  out  of  the  change  of  grades  of  streets  and  highways  oc- 
casioned by  raising  of  the  levels  of  canal  bridges  existed  (Warner 
V.  State  of  New  York,  132  App.  Div.  611,  117  N.  Y.  Supp.  108,  affd., 
204  N,  Y.  682,  98  N.  E.  1118),  that  the  enactment  of  chapter  612  of  the 
Laws  of  1918  was  made  necessary. 

In  tlie  case  at  bar  the  liability  of  the  railroad  company  to  pay  these 
damages  did  not  exist  by  obligation  of  law,  but  was  created  by  the 
agreement  of  the  railroad  company  with  the  village  of  Waterford 
The  raising  of  the  Waterford  bridge  and  the  consequent  change  of 
grade  of  Second  street  having  been  because  of  the  command  of  gov- 
ernmental authority,  namely,  the  Barge  Canal  Act  and  not  having  been 
for  the  benefit  or  convenience  of  the  railroad  company,  or  upon  its 
initiative,  there  was  no  liability  on  the  part  of  the  railroad  company  to 
respond  in  damages  to  the  property  owners  because  of.  the  change  of 
grade  without  tlu  agreement  between  the  company  and  the  village  of 
fV\^terford,  Rigney  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  217  N.  Y.  31,  111 
N.  E.  226.  Had  the  state  undertaken  the  performance  of  this  work 
pursuant  to  the  provisions  of  the  Barge  Canal  Act,  the  village  of 
Waterford  would  not  have  been  able  to  forbid  or  to  interfere  with  it, 
because  the  village  of  Waterford  is  only  a  m.ember  of  the  state,  existing 
for  the  sole  and  only  purpose  of  performing  such  governmental  func- 
tions as  may  be  assigned  to  it  by  the  state,  acting  through  the  Legis- 
lature, and  has  no  standing  or  status  whereby  it  may  interfere  with  or 
direct  or  impose  conditions  upon  the  state  as  to  the  manner  in  which 
the  state  shall  administer  its  governmental  functions.  Markey  v. 
Queens  County,  154  N.  Y.  675,  49'  N.  E.  71,  39  L.  R.  A.  46;  County 
of  Albany  v.  Hooker,  204  N.  Y.  1,  97  N.  E.  403,  Ann.  Cas.  1913C,  663; 
Laramie  County  v.  Albany  County,  92  U.  S.  307,  23  L.  Ed.  552. 
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For  these  reasons  it  seems  clear  that  judgment. for  claimaxit  for  tlie 
amount  of  the  items  herein  considered  is  unwarranted. 
Claim  allowed. 

ACKERSON,  P.  J.  (dissenting;).*  The  claimant  in  this  case  is  a 
domestic  corporation,  having  the  rights,  powers,  and  privileges  of  rail- 
road corporations  under  the  general  railroad  law  of  the  state.  It  is, 
and  since  May,  1871,  has  been,  in  the  possession  of  and  operating  the 
railroad  of  the  Rensselaer  &  Saratoga  Railroad  Company  under  a  lease 
thereof  in  perpetuity.  The  Rensselaer  &  Saratoga  Railroad  Company 
was  incorporated  by  chapter  131  of  the  Laws  of  1832,  and  under  that 
act  and  acts  amendatory  thereof  it  constructed  its  railroad  from  the 
city  of  Troy  to  Ballston  Spa,  Such  railroad  crosses  one  of  the  chan- 
nels of  the  Mohawk  river  at  a  short  distance  below  the  city  of  Schenec- 
tady, N.  Y.,  and  prior  to  the  time  of  the  commencement  of  Barge 
Canal  construction  it  was  carried  over  such  river  upon  a  single  track 
railroad  bridge,  consisting  of  five  decked  latticed  truss  spans  supported 
by  abutments  at  each  end  and  four  piers  in  the  river.  The  clearance 
between  the  bottom  of  the  bridge  and  the  water  in  the  river  was  12% 
feet.  Without  question  the  railroad  company  was  duly  authorized 
by  law  to  cross  said  river  with  its  railroad  by  means  of  such  a  bridge. 
By  virtue  of  the  provisions  of  chapter  147  of  the  Laws  of  1903,  that 
portion  of  the  Mohawk  river  passing  under  the  aforesaid  railroad 
bridge  was  incorporated  into  and  made  a  part  of  the  new  Barge  Canal 
authorized  by  S:Uch  act.  Section  3  of  said  act  provided  in  relation  to 
bridges  as  follows : 

*'New  bridges  sbaH  be  baUt  over  tbe  canals  to  take  the  place  of  existing 
bridges  wherever  required*  or  rendered  necessary  by  the  new  location  of  the 
canal&  AU  fixed  bridges  and  lift  bridges  when  raised  shall  give  a  clear 
passageway  of  not  less  than  15%  feet  between  the  bridge  and  the  water  at  its 
highest  ordinary  navigable  stage." 

Qaimant's  bridge  did  not  conform  to  this  requirement,  because,  as 
is  seen  above,  it  did  not  afford  the  statutory  clearance.  To  conform 
such  bridge  to  Barge  Canal  requirements,  it  was  necessary  for  the  en- 
tire bridge  to  be  raised  3  feet  and  that  piers  in  the  river  obstructing 
navigation  as  proposed  should  be  removed. 

On  or  about  October  4,  1910,  claimant  was  served  with  a  notice  on 
the  part  of  the  officers  of  the  state  directing  claimant  to  alter  its  exist- 
ing structure  to  meet  Barge  Canal  navigation  requirements,  and  claim- 
ant thereafter  proceeded  to  prepare  plans  for  a  structure  to  carry  its 
railroad  over  the  river  in  such  a  manner  as  not  to  interfere  with  navi- 
gation upon  the  Barge  Canal  when  completed. 

The  plans  prepared  by  claimant  called  for  a  new  double  track  bridge 
spanning  the  river,  and  a  new  structure  was  built  by  the  claimant  in 
conformity  with  such  plans,  the  cost  of  which,  as  found  by  the  ma- 
jority of  tfie  court,  amounted  to  the  sum  of  $250,000,  the  entire  expense 
having  been  paid  by  claimant. 

s  Claim  Na  14400,  Schenectady  biidgei. 
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Claimant  claims  that  of  the  amount  so  expended  in  the  construc- 
tion of  this  new  bridge  $89,506.94  is  properly  chargeable  to  the  state, 
because  it  would  have  been  necessary  to  expend  that  amount  in  elevat- 
ing its  old  bridge  and  making  such  other  changes  in  the  old  struc- 
ture as  to  conform  it  to  Barge  Canal  requirements,  and  this  claim  has 
been  filed  to  recover  that  amount  from  the  state. 

The  majority  of  the  members  of  the  court  sitting  in  this  case  have  ap- 
proved this  claim  of  claimant  and  have  awarded  judgment  for  the  sum 
of  $89,506.94,  with  interest  thereon  from  May  13,  1916,  the  date  when 
the  claim  was  filed,  and  in  support  of  said  judgment  has  found  among 
other  things  its  finding  of  fact : 

'*(6)  The  portion  of  the  expenditures  of  the  claimant  in  constractlns  said 
new  bridge,  chargeable  to  the  requirements  of  the  state  to  confonn  its  bridge 
to  Barge  Canal  requirements,  was  $89,506.94,  which  expenditures  were  neces- 
sary and  reasonable  in  amount" 

And  as  conclusions  of  law: 

"(5)  The  method  adopted  in  ascertaining  the  amount  the  state  was  duirge* 
able  with  in  connection  with  its  requirements  as  to  the  bridge  of  the  claim- 
ant was  a  proper  one  and  the  amount  so  ascertained  and  heretofore  found 
is  reasonable." 

"(7)  The  claimant  la  entitled  to  recover  from  the  state  for  these  expendi- 
tures in  conforming  its  bridges  over  the  Mohawk  river  at  Schenectady  to 
the  requirements  of  the  state  for  Barge  Canal  purposes  $89,506.94,  with  In- 
terest thereon  from  May  13,  1916,  the  date  when  this  claim  was  filed  as  here- 
inbefore found." 

I  am  not  able  to  concur  in  the  finding  of  fact  and  conclusions  of  law 
above  quoted,  nor  in  the  award,  and  therefore  dissent  therefrom,  for 
the  reason  that  in  my  judgment  the  award  is  not  authorized  by  law. 
It  is  conceded  that  there  was  and  is  no  obligation  resting  upon  the  state 
to  defray  any  part  of  the  expense  of  conforming  claimant's  railroad 
bridge  to  Barge  Canal  requirements,  except  such  as  was  voluntarily 
assumed  by  the  state  by  the  enactment  of  section  3  of  the  Barge  CansJ 
Act.  Lehigh  Valley  R.  Co.  v.  Canal  Board,  146  App.  Div.  151,  130  N. 
Y.  Supp.  978,  204  N.  Y.  471,  97  N.  E.  964,  Ann.  Cas.  1913C,  1228. 
We  must,  therefore,  look  to  the  statute  alone  to  find  the  limits  of  the 
liability  of  the  state  and  justification  for  the  award. 

Looking  then,  to  chapter  147  of  the  Laws  of  1903  we  find  in  section 
3  thereof  that  the  work  of  Barge  Canal  construction  is  to  be  done  by 
the  superintendent  of  public  works  and  the  state  engineer  in  the  num- 
ner  hereinhelow  provided,  among  which  provisions,  in  the  same  sec- 
tion of  the  act,  is  the  following,  viz. : 

"New  bridges  shall  be  built  over  the  canals  to  take  the  place  of  existing 
bridges  wherever  required,  or  rendered  necessary  by  the  new  location  of  the 
canals.  All  fixed  bridges  and  lift  bridges  when  raised  shall  give  a  dear 
passage  way  of  not  less  than  15%  feet  between  the  bridge  and  the  water  at  Its 
highest  ordinary  navigable  stage." 

It  should  be  noted  in  passing  that  section  3  of  the  Barge  Canal  Act 
provides  generally  for  the  entire  work  of  canal  construction,  route, 
division,  spillways,  culverts,  guard  gates,  bridges,  dams,  buoys,  locks, 
feeders,  outlets,  etc.,  and  makes  no  distincticm  between  the  kind  of 


Digitized  by 


Google 


Ct.  Claims)  dsblawabb  a  a.  oo.  y.  statb  S21 

work  entering  into  the  construction  as  a  whole.  Section  4  of  the  act 
provides  for  a  formal  procedure  to  be  taken  for  the  appropriation  of 
lands,  structures,  and  waters,  and  for  the  payment  therefor,  but  it  is 
not  pretended  that  any  of  the  formal  steps  of  that  procedure  have  been 
taken  to  extinguish  any  title  of  the  claimant  to  lands,  structures,  wa- 
ters, franchises,  rights,  or  easements,  or  that  any  formal  appropriation 
has  been  made  with  respect  to  the  bridge  in  question. 

Section  6  of  the  act  provides  that  all  the  work  authorized  to  be 
done  by  the  act  shall  be  done  by  contract  and  that  before  any  such 
contract  shall  be  made  the  state  engineer  shall  make  maps,  plans, 
and  specifications  for  the  work  to  be  done  and  material  furnished  and 
shall  ascertain  with  all  practicable  accuracy  the  quantity  of  embank* 
ment,  excavation,  and  masonry,  and  quantity  and  quality  of  all  mate- 
rials to  be  used,  and  all  other  items  of  work  to  be  placed  under  con- 
tract and  make  a  detailed  estimate  of  the  cost  of  the  same,  which  maps, 
plans,  and  specifications  it  provides  must  be  adopted  by  the  canal  board 
and  filed  in  the  office  of  the  superintendent  of  public  works  and  pub- 
licly exhibited  to  every  person  proposing  or  desiring  to  make  a  pro- 
posal for  such  work. 

The  section  also  provides  that  no  alteration  shall  be  made  in  any  such 
map,  plan,  or  specification  or  the  plan  of  cmy  work  under  contract 
during  its  progress,  except  with  the  consent  and  approval  of  the  super- 
intendent of  public  works  and  the  state  engineer,  and  contains  certain 
other  protective  provisions. 

Section  7  of  the  act  provides  that  all  the  work  herein  specified  shall 
be  done  by  contract  executed  in  triplicate  and  entered  into  by  the  su- 
perintendent of  public  works  on  the  part  of  the  state,  after  having 
been  advertised  once  a  week  for  four  successive  weeks  in  two  ne^vs^ 
papers  published  in  the  city  of  New  York,  etc.;  that  proposals  shall 
be  publicly  opened  and  read;  that  each  proposal  must  be  accompa- 
nied by  a  money  deposit  in  the  form  of  a  draft  or  certified  check  upon 
some  good  banking  institution  for  5  per  centum  of  the  amount  of  the 
proposal  as  security  or  as  assurance  to.  the  state  of  good  faith  of  the 
proposal ;  that  no  contract  which  exceeds  by  more  than  10  per  centum 
the  gross  cost  of  •the  work  as  estimated  by  the  state  engineer,  or  by 
more  than  20  per  centum  in  the  case  of  any  item  therein  shall  be  award- 
ed, unless  such  award  shall  be  approved  by  the  state  engineer  and  the 
canal  board,  and  that  the  contract  with  the  successful  bidder  must 
be  in  a  form  approved  by  the  Attorney  General  and  must  be  made  with 
the  person,  firm,  or  corporation  who  shall  offer  to  do  and  perform  the 
same  at  the  lowest  price  and  who  shall  give  cklequate  security  for  the 
faithful  and  complete  performance  of  the  contract,  etc. 

Section  9  of  the  act  provides  for  the  payment  from  time  to  time  as 
the  work  progresses  for  the  work  performed,  retaining,  however,  in  all 
cases  not  less  than  10  per  centum  of  the  estimate  for  the  work  done  as 
further  security  for  faithful  performance  of  the  contract 

In  addition  to  the  provisions  of  the  statute  to  which  attention  has 
been  specifically  called,  there  are  many  other  provisions  therein  which 
were  enacted  for  the  purpose  of  giving  the  state  officers  full  control 
175N.T.S.— 21 
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over  every  detail  of  the  work  of  canal  improvement  which  was  to  be 
paid  for  out  of  the  state  treasury  and  to  provide  limitation  and  specific 
direction  upon  and  with  respect  to  the  manner  of  the  accomplishment 
of  the  work  of  canal  construction  and  every  detail  thereof. 

It  is  not  pretended  that  any  of  the  provisions  of  this  statute  has 
been  complied  with  with  respect  to  the  disbursements  by  the  rail- 
road company  of  the  moneys  which  it  now  seeks  to  recover  from  the 
state,  except,  perhaps,  that  the  plans  for  the  new  bridge  structure  re- 
ceived the  approval  of  the  state  officers.  If  the  award  is  sustained,  it 
contemplates  payment  out  of  a  special  fund  created  by  a  referendum 
act,  which  provides  many  safeguards  with  respect  to  the  disbursement 
of  the  fund,  without  the  observance  of  any  of  the  safety  provisions  of 
the  act,  but  in  defiance  of  them. 

Not  only  is  the  state  asked  to  pay  for  Barge  Canal  construction 
work  done  in  a  way  forbidden  by  the  statute,  but  the  effect  of  this 
award  is  to  make  the  state  a  participant  in  a  joint  enterprise  with  the 
railroad  company  not  contemplated  by  the  Barge  Canal  Act  or  any 
other  statute  to  which  my  attention  has  been  called. 

It  was  contended  on  tfie  part  of  the  claimant  that  the  notice  to  the 
claimant  to  elevate  its  bridge  implied  a  willingness  and  an  intention 
to  pay  the  cost  thereof  and  that  therefor©  the  work  was  done  with  that 
understanding.  If  I  am  right  in  the  conclusions  above  reached,  it  is 
immaterial  whether  or  not  tfiere  was  such  an  understanding,  or  in  fact 
such  an  agreement,  because  it  would  haye  been  beyond  the  power  of 
the  state  officers  to  make  it,  for  the  reasons  above  assigned.  In  ad- 
dition to  that  it  should  be  noted  that  the  notice  to  the  railroad  company 
to  elevate  its  structure  was  given  in  October,  1910,  at  which  time  the 
state  officers  did  not  recognize  the  obligation  of  the  state  to  raise  such 
bridges  at  state  expense,  but,  on  the  contrary,  were  defending  litiga- 
tion brought  for  the  purpose  of  establishing  such  liability,  which  liti- 
gation was  not  finally  decided  against  the  claim  of  the  state  by  the 
Court  of  Appeals  until  February,  1912.  Lehigh  Valley  R.  Co.  v.  Canal 
Board,  204  N.  Y.  471,  97  N.  E,  964,  Ann.  Cas.  1913C,  122cS. 

Claimant  also  contends,  and  the  majority  of  the  court  has  held,  that 
the  liability  of  the  state  in  this  case  is  established  6y  the  decision  of 
the  Court  of  Appeals  in  the  Lehigh  Valley  Case.  I  cannot  concur  in 
that  view.  The  Lehigh  Case  did  not  arise  as  did  this  case.  In  the 
Lehigh  Case  notice  was  served  upon  the  railroad  company  substantially 
as  in  this  case  requiring  it  to  elevate  its  bridge.  The  railroad  company 
refused  to  proceed  with  the  work,  whereupon  it  was  notified  by  the 
state  officers  that,  unless  it  did  proceed  with  the  work,  the  state  would 
clear  the  river  of  the  obstruction  caused  by  the  bridge.  In  that  situa- 
tion the  railroad  company  brought  an  action  in  the  Supreme  Court  to 
restrain  the  state  officers  from  carrying  out  their  threat  to  remove  or 
to  interfere  with  the  bridge.  The  coiurt  held  that  because  of,  and 
solely  because  of,  the  provisions  of  the  Barge  Canal  Act,  the  railroad 
company's  bridge  could  not  be  removed  or  interfered  with  by  the  state, 
except  in  the  work  of  elevating  it  at  state  expense,  and  the  state  offi- 
cers, the  canal  board,  etc.,  were  restrained  from  removing  smd  inter- 
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faring  with  the  bridge,  except  for  the  purpose  of  reconstruction  there- 
of by  the  state  and  at  state  expense,  or  uidess  the  state  should  first  ap- 
propriate the  bridge  and  its  approaches  in  the  manner  prescribed  by 
section  4  of  the  Barge  Canal  Act. 

In  the  case  at  bar  the  state  oiflScers  directed  the  claimant  to  elevate 
its  bridge  and  clear  the  river  of  obstructions  as  a  duty  claimed  by  the 
state  to  rest  upon  the  railroad  company,  not  admitting  the  state's  lia- 
bility to  pay  any  part  of  the  expense,  but  as  an  alternative  to  the  re- 
moval of  the  structure  by  the  state.  So  far  as  the  record  shows,  this, 
request  was  complied  with,  without  demurrer  on  the  part  of  the  claim* 
nt,  certainly  without  instituting  legal  proceedings  to  prevent  it,  and 
was  therefore  the  voluntary  act  of  tihe  claimant  company,  for  which  it 
cannot  recover  of  the  state.  The  claimant  company  acceded  to  the 
request  of  the  state  officers  and  voluntarily  did  the  very  things  which 
in  the  Lehigh  Valley  Case  it  was  held  that  the  corporation  could  not 
be  compelled  to  do,  and,  it-  may  be  pertinent  here  again  to  remark,  took 
advantage  of  the  situation  thus  occurring  to  make  a  permanent  im- 
provement in  its  railroad  property  at  the  location  of  the  bridge  to  the 
value  of  $250,000  or  to  the  value  of  more  than  $160,000  over  and 
above  the  value  of  any  work,  in  which  it  claims  the  state  has  any  in- 
terest whatever.  The  state  had  no  interest  in  constructing  a  two-track 
bridge  at  this  point.  There  was  no  way  by  which  it  could  be  com- 
pelled to  unite  with  the  railroad  company  in  the  construction  of  any 
such  structure.  Under  the  terras  of  the  Barge  Canal  Act,  as  construed 
by  the  Court  of  Appeals  in  the  I^ehigh  Case,  when  the  state  required  a 
greater  clearance  than  was  afforded  by  the  old  bridge,  the  most  it  could 
be  compelled  to  do  in  furtherance  of  such  requirement  was  to*  elevate 
the  old  bridge,  and,  if  a  new  bridge  was  necessary  to  meet  the  require- 
ments, then  to  build  a  new  bridge  of  the  same  serviceable  value  as  the 
old  bridge. 

Therefore,  as  before  stated,  it-is  clear  that  there  is  no  obligation  im- 
posed upon  the  state  in  the  premises,  except  such  as  has  been  specifi- 
cally imposed  by  the  statute  which,  under  the  Constitution,  was  sub- 
mitted to  and  approved  by  the  people.  It  is  reasonable  to  assume  that 
the  act  received  the  approval  of  the  people  because  of  the  very  strict 
definition  and  limitation  of  the  powers  of  the  state  officers  with  re- 
gard to  the  expenditure  of  the  large  amount  of  moneys,  the  proceeds 
of  the  bonds  authorized  by  the  act,  and  inasmuch  as  I  find  in  that 
statute  as  I  view  it  no  provision  for  the  expenditure  of  any  part  of 
those  moneys  in  the  manner  and  under  the  circumstances  permitted 
by  the  award  in  this  case,  and  because  I  am  persuaded  that  all  attempts 
to  evade  the  plain  provisions  of  the  act  should  be  discouraged,  I  find 
myself  unable  to  concur  with  my  learned  Associates  in  the  conclusion 
at  which  they  have  arrived. 
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(105  Misc.  Rep.  231) 

PEOPLE'S  GAS  &  ELECTRIC  CO.  OF  OSWEGO  v.  STATE. 

(Court  of  Claims  of  New  York.    December,  1918.) 

1.  Eminent  Domain  ^aSOO—Rbmedt  ov  Pbopesty  Ownes — ^Evidbncb  or  Af^ 

PBOPBIATION. 

On  a  claim  by  a  gas  and  electric  company  against  the  state  for  the  de- 
struction of  two  conduits  under  a  canal,  through  which  claimant  drew 
water  for  power  purposes,  held^  on  the  evidence,  that,  though  claimant's 
forebay  was  partly  or  wholly  within  a  blue  line  map  designating  state's 
appropriation  of  land  for  canal,  there  had  been  no  actual  appropriation  of 
property  by  the  state  for  canal  purposes. 

2.  Evidence  <3=5>372(11) — ^Ancient  Documents — Blue  Ltne  Map. 

A  blue  line  map,  made  In  1834  to  designate  state's  appropriation  of 
land  for  canal,  and  made  presumptive  evidence  by  statute,  may  be  con- 
sidered an  ancient  document,  In  determining  question  whether  property 
shown  in  the  map  had  been  appropriated,  though  statute  had  been  re- 
pealed. 

3.  Damages  ^=»62(3) — ^Mitiqation  of  Damages — Reconstruction   of  Dam- 

aged Pbopebtt. 

Where  conduits  under  a  canal  conveying  water  to  claimant's  forebay 
were  destroyed,  and  the  canal  enlarged,  under  the  Barge  C^nal  Law 
(Laws  1903,  c.  147),  so  as  to  make  the  forebay  useless,  and  conduits  were 
constructed  at  another  point,  it  was  claimant's  duty  to  connect  up  its 
forebay  with  the  ends  of  the  new  conduits  within  a  reasonable  time  after 
their  construction,  so  as  to  reduce  its  damages. 

4.  Canals  ^=»18 — ^Damages — Rental  Value. 

Where  state  destroyed  claimant's  conduits  under  a  canal,  and  ren- 
dered its  forebay  useless,  on  August  22,  1910,  and  completed  new  con- 
duits at  another  place  on  November  25,  1912,  and  claimant  was  entitled 
to  six  months  as  a  reasonable  time  to  build  a  new  forebay  to  connect  up 
with  new  conduits,  it  was  entitled  to  recover  rental  value  of  its  property 
from  August  22,  1910,  until  May  25,  1913. 

5.  Canals  ^=»18 — Damages — Rental  Value — Evidence. 

On  a  claim  by  a  gas  and  electric  company  for  damages  for  the  staters 
destruction  of  its  conduits  under  a  canal  carrying  water  to  its  forebay, 
rendering  the  forebay  useless  for  power  purposes,  the  records  of  claim- 
ant, showing  the  value  of  its  electric  light  plant,  were  admissible  In  evi- 
dence. 

6.  Canals  <©=>18 — ^Damages — Rental  Value. 

On  a  claim  for  damns:es  for  state's  destruction  of  clalmant'8  conduits 
under  a  canal  carn^in^  water  to  its  forebay  and  rendering  the  forebay 
useless  for  power  purposes,  held,  on  the  evidence,  that  claimant's  plant  had 
a  rental  value  of  $6,000  per  year,  from  August  22,  IDIO,  when  its  use  was 
destroyed,  to  May  25, 1913,  when  it  should  have  connected  its  forebay  with 
new  conduits  built  by  state's  contractor. 

7.  Canals  <©=»18 — Enlargement — Damages — ^Ltabilitt. 

Where  a  contract  for  canal  work  nnder  the  Barge  Oanal  Law  (Laws 
1903,  c.  147)  provided  that  contractor  should  not  interfere  with  claimant's 
water  power  obtained  by  its  conduits  under  a  canal  to  Its  forebay,  and 
whore  construction  might  have  been  carried  on  without  destroying  claim- 
ant's water  power,  and  its  destruction  was  not  Incidental  to  construc- 
tion, but  was  the  direct  result  of  it,  the  state  was  required  by  Laws  1823, 
c.  241,  to  protect  claimant's  vested  rights  as  the  lessee  of  a  former  canal 
company. 

8.  Canals  ^=5>18 — Enlabgement — Damages. 

Where  the  state,  in  the  enlargement  of  a  canal,  trespassed  upon  claim- 
ant's property  and  rendered  its  forebay,  connected  with  conduits  under 
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a  canal,  useless  for  power  purposes,  It  was  liable  to  claimant  in  such 
damages  as  would  enable  It  to  build  a  new  forebay  as  good  and  efficient 
as  that  destroyed.  « 

9.  Damages  ^=>69 — Dahagb  to  Pbopebtt  bt  GanaXj — Irtkbest. 

Where  the  state,  in  enlarging  a  canal,  destroyed  claimant's  conduits 
Under  a  canal  and  rendered  Its  forebay  on  its  own  property  useless  for 
power  purposes,  claimant  was  not  entitled  to  interest  on  the  part  of  tiie 
award  which  "was  to  reimburse  it  for  reconstructing  its  forebay,  which 
money  it  had  not  expended,  but  was  entitled  to  interest  on  the  awar4  of 
rental  value  from  date  of  filing  of  its  claim. 

Claim  by  the  People's  Gas  &  Electric  Company  of  Oswego,  N.  Y., 
against  the  state  of  New  York,  for  damages  because  of  an  alleged  in- 
fringement of  property  rights.    Claim  allowed  in  a  certain  amount 

George  N.  Burt,  of  Oswego  (Charles  A.  Collin,  of  New  York  City, 
and  Harry  C.  Mizen,  of  Oswego,  of  counsel),  for  claimant. 

Merton  E.  Lewis,  Atty.  Gen.  (Edward  J.  Mone,  Deputy  Atty,  Gen.), 
for  the  State. 

ACKERSON,  P.  J.  Prior  to  the  Barge  Canal  construction  author- 
ized by  chapter  147  of  the  Laws  of  1903,  there  existed  on  the  easterly 
bank  of  the  Oswego  river  in  the  city  of  Oswego  the  hydraulic  canal 
of  the  Oswego  Canal  Company,  and  adjoining  it  on  the  west  the  state 
navigation  canal,  and  between  the  state  navigation  canal  and  the  Os- 
wego river  a  strip  of  land  on  which  was  located  various  factories  and 
industries.  On  this  strip  of  land  was  situated  an  electric  lighting 
plant  known  as  the  "Citizens'  Lighting  plant,"  which  was  operated  by 
this  claimant  in  manufacturing  electricity  used  mainly,  if  not  entirely, 
for  electric  lighting.  This  plant  was  operated  mainly  by  water  power. 
The  water  was  brought  from  the  hydraulic  cailal  imder  the  state  nav- 
igation canal  by  means  of  two  conduits  6  feet  square,  ending  at  the 
west  face  of  the  west  wall  of  the  navigation  canal  and  discharging 
there  into  claimant's  forebay,  which  was  built  up  against  the  west 
face  of  the  west  wall  of  the  navigation  canal,  and  from  which  forebay 
claimant  drew  the  water  directly  onto  its  water  wheels,  where  it 
claims  to  have  been  developing  at  this  time  by  this  water  about  350 
horse  power. 

The  claimant  in  the  year  1910  was  interrupted  in  the  operation  of 
its  plant  at  this  place  by  having  its  water  power  shut  oflf  by  the  oper- 
ations of  the  Barge  Canal  contractor,  who  removed  the  two  conduits 
above  mentioned.  The  Barge  Canal  contract  at  this  place  was  known 
as  No.  35,  which  contract  was  let  by  the  state  to  the  Gilmore-Horton- 
Allen  Company.  This  contract  provided  that  claimant's  water  power 
should  not  be  interfered  with,  but  when  the  contractor  reached  this 
point  in  his  work  the  claimant  was  notified  on  the  16th  day  of  August, 
1910,  by  the  department  of  public  works  of  the  state  of  New  York, 
that  the  conduits  above  mentioned,  through  which  the  claimant  re- 
ceived its  water  from  the  hydraulic  canal  under  the  leases  which  it  held 
with  said  canal  company,  were  about  to  be  destroyed,  and  that  new 
conduits  would  be  furnished  claimant  some  distance  south  of  these  old 
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conduits,  but  discharging  upon  or  opposite  claimant's  property,  and 
suggesting  that,  if  claimaig:  desired  to  avail  itself  of  these  new  conduits, 
it  submit  plans  for  the  extension  of  its  forebay  in  such  a  manner  as 
to  utilize  the  water  from  said  new  conduits.  Thereafter,  and  on  or 
about  the  22d  day  of  August,  1910,  the  aforesaid  conduits,  through 
which  claimant  had  for  a  long  number  of  years  received  its  water, 
were  torn  out  by  the  state  contractor.  The  canal  was  thereafter  en- 
larged at  that  point,  and  the  westerly  wall  of  the  canal  was  moved  7 
feet  to  the  west,  thereby  rendering  claimant's  forebay  absolutely  use- 
less and  cutting  off  all  access  by  claimant  to  the  hydraulic  canal.  The 
new  conduits  to  which  the  department  of  public  works  referred  in 
its  letter  of  August  16,  1910,  were  not  completed  until  about  Novem- 
ber 25,  1912,  and  were  about  90  feet  south  of  the  position  of  the  old 
conduits.  No  notice  of  any  formal  appropriation  of  any  of  claimant's 
property  was  at  anv  time  served  upon  the  claimant.  ' 

Owing  to  this  alleged  encroachment  or  infringement  of  the  state  of 
New  York  upon  claimant's  property  and  rights,  the  claimant  now 
brings  this  action  against  the  state  to  recover  two  things:  First,  the 
usuable  value  of  its  said  property,  known  as  the  '^Citizens'  Lighting 
plant,"  from  August  22,  1910,  to  August  22,  1916;  second,  the  cost  of 
restoring  its  property  to  the  condition  in  which  it  was  prior  to  the  in- 
terference by  the  state  on  August  22,  1910. 

In  order  to  ascertain  the  respective  rights  of  the  state  and  of  this 
claimant  in  the  water  rights  and  real  property  here  in  question,  we 
must  go  back  to  thi  origin  of  things  in  this  locality.  By  chapter  241 
of  the  Laws  of  1823,  tfie  state  of  New  York  incorporated  the  Os- 
wego Canal  Company.  This  company  was  authorized  by  this  act  to 
build  a  hydraulic  canal  along  the  easterly  bank  of  the  Oswego  river 
under  the  supervision  of  an  engineer  designated  by  the  canal  commis- 
sioners. It  authorized  said  company  to  divert  water  from  the  Os- 
wego river  at  or  above  the  Oswego  rapids,  so  called,  by  means  of 
dams  or  moles  constructed  in  the  border  of  said  river  to  an  extent 
sufficient  to  fill  said  canal,  and  it  further  authorized  said  company: 

**To  seU,  let  or  grant  and  convey,  for  a  limited  time,  the  use  of  the  water 
which  shall  be  conveyed  in  said  canal,  for  mills  or  other  hydraulic  purposes, 
to  any  person  or  persons  owning  and  occupying  lands  adjoining  thereto/' 

Then  section  10  of  the  said  act  was  as  follows : 

'•X.  And  be  It  further  enacted,  that  if  at  any  time  hereafter,  it  shall  be- 
come necessary  to  adopt  the  said  canal,  as  a  part  of  the  contemplated  im- 
provement between  Lake  Ontario  and  the  Brie  Canal,  the  canal  commission- 
ers shall  at  all  times  have  full  power,  in  behalf  of  the  state,  to  enter  upon 
and  make  all  necessary  alterations  that  by  them  shall  be  deemed  advisable, 
to  take  and  make  use  of  the  waters  therefrom,  for  the  use  and  purposes  of 
filling  and  supplying  all  locks  that  may  be  constructed  to  connect  the  said 
canal  with  Lake  Ontario;  and  the  said  canal  shall  thereafter  become  the 
property  of  this  state,  without  any  payment  or  compensation  whatever  to 
said  company:  Provided  however,  that  the  right  to  all  the  surplus  waters  of 
said  canal,  shall  be  vested  in  the  company  hereby  incorporated,  and  all 
persons  legally  claiming  under  them;  and  that  they  shall  be  permitted  to 
take,  make  use  of,  and  enjoy  the  surplus  waters  of  said  canal,  not  necessary 
for  fiUing  or  supplying  the  lodts  that  may  be  erected  by  the  said  canal  com- 
missioners.*' 
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Thereafter  the  Legislaturcv  by  chapter  279  of  the  Laws  of  1824, 
passed  an  act  entitled  "An  act  to  connect  the  Erie  Canal  with  tiie  wa- 
ters of  Lake  Ontario  and  the  St  Lawrence,"  in  and  by  which  the 
construction  of  the  first  Oswego  Canal  by  the  state  was  authorized. 
In  and  by  virtue  of  this  act  and  the  aforesaid  section  10  of  chapter  241 
of  die  Laws  of  1823,  the  state  took  over  and  completed  the  hydraulic 
canal  of  the  said  Oswego  Canal  Company  for  the  purpose  of  a  naviga- 
tion canal,  as  well  as  a  hydraulic  canal,  and  made  it  a  part  of  the  first 
Oswego  Canal.  It  will  be  observed,  however,  that  tlais  incorporation  by 
the  state  of  this  Oswego  Canal  Company's  hydraulic  canal  in  and  as  a 
part  of  the  state  canal  system  did  not  in  any  way  interfere  with  or 
change  the  rights  theretofore  granted  by  the  state  to  the  said  Oswego 
CansJ  Company  in  and  to  all  the  surplus  waters  of  said  canal.  The 
right  to  the  surplus  waters  of  said  joint  navigation  and  hydraulic  canal 
over  and  above  what  was  necessary  for  navigation  purposes,  by  said 
acts,  became  vested  in  the  Oswego  Canal  Company,  and  all  persons, 
legally  claiming  under  it.  The  said  joint  navigation  and  hydraulic 
canal,  it  is  conceded  in  this  case,  was  built  by  the  state  between  the 
years  1826  and  1828.  The  real  property  in  question  upon  which  is 
located  the  said  electric  lighting  station,  was  leased  to  claimant's  pred- 
ecessors in  title  in  1835  and  m  1846.  The  leases  describe  the  said 
•property  as  lots  that  had  been  subdivided  in  1825,  describing  the  east- 
era  boundaries  of  said  lots  as  extending  to  the  "margin  of  the  canal," 
and  then  follows  this  language : 

"Beserving,  neyertheless,  to  all  persons  a  right  of  way  aeroa»  said  subdivl- 
Bion  lots  number  7  and  8,  free  from  all  obstructions,  of  25  feet  in  width  along 
the  westerly  margin  of  the  canal." 

These  lease*  were  executed  by  said  canal  company  in  1835  and  1846. 

Some  time  prior  to  1834  there  was  erected  upon  the  aforesaid  lots 
a  sawmill,  which  drew  water  directly  through  the  westerly  bank  of  said 
canal.  In  1834  a  civil  engineer  by  the  name  of  Holmes  Hutchinson, 
under  authority  from  the  canal  commissioners,  made  what  is  known 
as  the  "blue  line  map"  of  that  year.  This  blue  line  is  represented  on 
this  map  as  being  parallel  with  the  canal  at  this  point,  and  33  feet  dis- 
tant westerly  from  the  inner  or  front  angle  of  the  canal  as  it  existed 
in  1834.  By  sections  4  to  8,  part  1,  chapter  9,  title  9,  article  1,  of  the 
first  Revised  Statutes,  it  was  provided  that  this  map  should  be  pre- 
sumptive evidence  in  all  judicial  and  legal  proceedings  that  the  lands 
included  within  the  boundary  of  the  blue  lines  laid  down  in  said  map 
have  been  appropriated  by  the  state ;  and  such  presumption  was  also 
further  provided  for  by  section  6  of  chapter  451  of  the  Laws  of  1837. 

It  will  be  observed,  however,  that  the  leases  above  referred  to  of  this 
property  made  in  the  years  1835  and  1846,  although  having  been 
made  after  the  running  of  this  blue  line  and  after  the  supposed  appro- 
priation of  the  property  between  the  blue  line  and  the  canal  at  this 
point  had  been  made  by  the  state,  make  no  mention  or  indication  that 
any  of  this  property  was  owned  by  the  state,  but  simply  reserve  a  right 
of  way  25  feet  wide  along  the  margin  of  the  canal. '  Thereafter,  and 
about  the  year  1846,  a  large  flouring  mill  was  eonstrupted  upon  this 
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property,  and  about  the  situation  where  the  sawmill  had  been,  which 
drew  the  water  for  its  power  directly  from  the  westerly  bank  of  the 
canal  at  this  point  through  a  wooden  flume.  This  flouring  mill  was 
operated  under  what  is  known  as  the  Eno  and  Cochran  leases  from  the 
said  Oswego  Canal  Company,  which  secured  to  the  lessees  "water  suffi- 
cient to  propel,  with  the  most  approved  machinery,  three  runs  of  mill 
stones,"  in  one  lease,  and  in  the  other  leas.e  "water  sufficient  to  propel, 
with  the  most  approved  machinery,  one  run  of  millstones."  The 
claimant's  rights  in  the  property  in  question  are  based  on  the  said 
Eno  and  Cochran,  leases,  which  had  been  regularly  assigned  to  this 
claimant. 

There  was  much  evidence  in  the  case  as  to  the  quantity  of  water 
to  which  claimants  and  their  predecessors  in  title  were  entitled  to  draw 
from  this  canal  under  the  aforesaid  leases.  The  evidence  ranged  all 
the  way  from  water  enough  to  develop  from  15  to  about  60  horse 
power  for  a  run  of  millstones.  The  claimant  asserted  that  at  the  time 
of  the  interruption  in  1910  it  had  installed  and  was  operating  a  pair 
of  39-inch  horizontal  Camden  water  wheels  of  a  total  capacity  of 
about  350  horse  power,  which  were  connected  with  an  electric  genera- 
tor of  200  kilowatt  capacity ;  that  its  right  to  use  that  amount  of  water 
had  never  been  questioned  by  the  canal  company,  nor  the  right  of  its 
predecessors  to  sufficient  water  to  run  a  large  flouring  mill,  whi^^h  was 
known  as  a  four-run  mill  and  had  a  capacity  of  400  barrels  of  flour 
in  24  hours.  The  evidence  discloses  that  this  must  have  taken  about 
225  cubic  feet  of  water  per  second. 

The  state  offered  in  evidence  receipts  delivered  by  the  Oswego  Canal 
Company  to  the  Citizens'  Lighting  Company,  all  of  which  contained 
this  provision : 

''Unless  otherwise  agreed,  a  run  of  water  will  be  deemed  11%  cubic  feet 
per  second  under  a  16-foot  head,  and  its  equivalent  under  a  lower  head." 

But  all  the  facts  in  this  case  indicate  that  the  claimant  and  its  pred- 
ecessors have  continually  had  at  their  disposal  sufficient  water  to  de- 
velop from  200  to  300  horse  power  on  this  property,  and  that  these 
leases  actually  secured  to  them  sufficient  water  to  develop  at  least  160 
horse  power. 

In  1854  the  state  proceeded,  at  this  point,  to  build  a  navigation  canal 
separate  and  apart  from  the  hydraulic  canal.  The  hydraulic  canal 
was  constructed  on  the  easterly  side  of  the  navigation  canal,  with  the 
towpath  of  the  navigation  canal  transferred  from  its  westerly  bank 
to  its  easterly  bank,  which  separated  it  from  the  hydraulic  canal.  The 
westerly  bank  of  the  canal  was  at  this  time  moved  to  the  west  8  or 
10  feet. 

As  the  surplus  waters  of  this  canal  had  been  vested  in  the  Oswego 
Canal  Company  and  those  claiming  under  it  by  the  act  of  1823,  and  as 
the  state  had  now  separated  the  lessees  of  this  canal  company  from  the 
new  hydraulic  canal,  which  was  built  for  the  sole  purpose  of  contain- 
ing such  surplus  waters,  it  became  the  statutory  duty  and  obligation 
of  the  state  to  connect  these  lessees  with  the  source  and  supply  of  this 
surplus  water  which  had  been  vested  in  them.     In  order  to  do  this, 
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it  constructed  two  conduits  beneath  the  navigation  canal  at  this  point, 
each  6  feet  square,  terminating  at  the  westerly  face  of  the  westerly 
wall  of  the  new  canal,  which  was  completed  in  about  the  year  1857. 
Claimant's  predecessor  in  title  then  constructed  its  forebay,  made  of 
masonry,  up  to  the  westerly  face  of  the  west  wall  of  the  canal,  as 
completed  in  about  the  year  1857,  to  receive  the  waters  from  these  new 
conduits,  and  continued  to  receive  the  waters  to  which  it  was  entitled 
under  its  leases  with  the  Oswego  Canal  Company  through  such  forebay 
down  to  the  time  that  said  conduits  were  torn  out  in  1910.  This  cover- 
ed a  period  of  over  50  years,  during  which  time  claimant  and  its  pred- 
ecessors had  remained  in  the  continued  occupation  of  this  property 
by  the  consent  of  and  without  objection  of  the  state  of  New  York. 

In  the  year  1896  tlie  state  expended  $4,285  for  rebuilding  or  repair- 
ing the  culverts  which  connected  claimant's  property  with  the  hydraulic 
canal.  The  state  apparently  recognized  its  obligation  to  maintain  these 
water  powers,  not  only  at  that  time,  but  afterwards  when  the  Barge 
Canal  was  built  by  stipulating  in  Barge  Canal  contract  No.  35  that 
claimant's  water  power  should  not  be  interfered  with,  and  also  by 
stipulating  that  the  contractor  should  build  two  new  culverts  to  take 
place  of  the  old  ones  which  were  torn  out. 

Claimant's  property  has  remained  to  this  day  in  the  same  condition  as 
the  state  left  it  after  the  Barge  Canal  was  completed.  Neither  the 
state  nor  the  claimant  has  reconstructed  claimant's  forebay,  so  as  to  re- 
ceive the  water  from  the  new  culverts. 

The  state's  reply  to  claimant's  contention  that  it  is  entitled  to  dam- 
ages, cdnsisting  of  the  usable  value  of  its  plant  for  each  year  that  it 
has  been  separated  from  its  water  power,  and  for  the  value  of  recon- 
structing its  forebay,  is  that  the  state  is  not  under  any  obligations  to 
pay  any  damages  to  the  claimant,  because  the  claimant's  forebay  was 
built  upon  state  property  and  was  within  the  bkte  line,  and  that  there- 
fore the  state  had  a  right  to  remove  such  forebay ;  that  it  also  had  a 
right  to  remove  the  conduits  in  question,  as  it  was  necessary  to  re- 
move them  in  barge  canal  construction;  and  it  claims  that  the  fact 
that  claimant  was  shut  off  from  its  water  power  was  one  of  the  in- 
cidental results  of  the  prosecution,  without  negligence  and  without 
trespass  upon  claimant's  property,  of  the  work  of  improving  the  canal, 
a  public  work  authorized  by  statute. 

[1]  We  will  now  proceed  to  examine  these  contentions  of  the  state. 
First,  was  claimant's  forebay  constructed  upon  state  property,  and 
was  it  within  the  bhie  line  as  laid  down  on  the  Holmes  Hutchinson 
map  of  1834?  A  great  deal  of  evidence  has  been  offered  in  this  case 
upon  that  proposition.  More  evidence  has  been  offered  to  elucidate 
this  point,  both  by  the  claimant  and  by  the  state,  than  upon  any  other 
proposition  in  the  case.  Eminent  engineers,  who  have  studied  the 
history  of  the  canal  and  have  examined  the  field  notes  of  all  the  en- 
gineers who  have  been  connected  with  the  work  upon  the  canal,  from 
Holmes  Hutchinson  down,  have  pointed  out  to  the  court  their  rea- 
sons for  contending  that  this  forebay  was  or  was  not  within  the  blue 
line.    I  am  of  the  opinion. that  under  the  very  careful  Investigation, 
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examination^  and  research  of  the  records  connected  with  the  construc- 
tion of  the  Oswego  Canal  by  Richard  E.  Phillips,  who  has  long  been 
connected  with  the  engineering  department  of  this  state,  and  by  the 
very  able  and  lucid  explanation  which  he  has  made  of  the  significance 
of  those  records  to  the  court,  we  must  conclude  that  it  has  been  fairly 
established  that  said  forebay  was  constructed  partly,  if  not  wholly, 
within  the  blue  line,  as  the  said  line  is  laid  down  on  the  Holmes 
Hutchinson  map  of  1834. 

But  does  this  fact,  standing  alone,  relieve  the  state  from  this  claim 
for  damages  by  the  claimant?  As  I  have  heretofore  pointed  out,  the 
statutes  of  this  state  at  one  time  provided  that  the  Holmes  Hutchinson 
blue  line  map  of  1834  should  be  presumptive  evidence  that  the  lands 
within  its  boundaries  have  been  appropriated  by  the  state.  In  this 
case  the  state  rests  upon  that  presumption  alone,  in  order  to  estab- 
lish the  fact  that  claimant's  forebay  was  situated  on  state  property. 
The  laws  which  made  the  Holmes  Hutchinson  map  presumptive  evi- 
dence of  the  fact  that  the  property  within  the  blue  line  had  been  ap- 
propriated by  the  state  were  repealed  prior  to  the  time  of  the  inva- 
sion of  claimant's  property  here  by  the  state.  Sections  4  to  8,  part  1, 
chapter  9,  title  9,  article  1,  of  the  first  Revised  Statutes  were  repealed 
and  re-enacted  in  a  new  form  in  the  old  Canal  Law  of  1894  (Laws 
1894,  c.  338),  and  when  the  Consolidated  Laws  were  enacted  in  1909 
this  statute  was  again  specifically  repealed.  Laws  1909,  c  13  (Consol. 
Laws,  c.  5).  Chapter  451  of  the  Laws  of  1837  was  also  repealed  in 
1894  and  1909  by  the  Canal  Laws  above  mentioned. 

[2]  The  state  contends,  however,  that,  although  the  Canal  Laws  of 
1894  and  1909  did  in  terms  repeal  the  earlier  acts  making  the  Holmes 
Hutchinson  map  presumptive  evidence,  nevertheless  the  Legislature 
did  not,  as  a  matter  of  fact,  intend  to  bring  about  this  result,  and  that 
a  reasonable  construction  of  sections  4  and  5  of  the  Canal  Laws,  as 
passed  in  1894  and  1909,  continued  the  legal  presumption  attached  to 
said  map  by  the  earlier  statutes.  Whether  the  state  is  right  in  this 
contention  or  not  we  do  not  at  this  time  deem  it  necessary  to  decide. 
But,  whatever  the  eifect  of  the  above-mentioned  statutes,  the  Holmes 
Hutchinson  map  may  still  be  considered  by  the  court  as  evidence  on 
this  point,  as  an  ancient  document,  along  with  the  other  evidence  in 
the  case  bearing  upon  claimant's  tide.  It  seems  to  me  that  the  claim- 
ant has  fairly  met  and  overcome  whatever  probative  worth  could  prop- 
erly be  given  to  such  map,  either  as  an  ancient  document  or  under 
any  of  the  statutes  above  mentioned,  and  that  notwithstanding  the  fact 
that  the  land  on  which  claimant's  forebay  was  constructed  .appears  to 
be  within  the  blue  line,  as  it  is  laid  down  on  the  Holmes  Hutchinson 
map  of  1834,  yet  in  fact  the  state  never  appropriated  and  went  into 
possession  of  such  land. 

From  the  very  earliest  time  in  the  history  of  the  canal,  and  even  be- 
fore the  construction  of  the  navigation  canal,  it  would  appear  that 
claimant's  predecessors  in  title  had  been  in  the  actual  and  undisputed 
possession  and  occupation  of  this  property.  The  description  of  the 
property  in  the  leases  shows  that  the  boundaries  extended  to  the  very 
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margin  of  the  canal.  No  right  of  the  state  therein  is  recognized.  A 
sawmill  was  constructed  on  this  property,  run  by  water  from  the  canal, 
at  a  very  early  day.  Then  came  the  wood«i  flume  of  the  later  mill, 
extending  up  to  the  wall  of  the  canal  through  which  the  water  came 
to  the  mill.  This  was  followed  by  the  building  of  claimant's  forebay 
against  the  west  wall  of  the  canal,  where  the  state  itself  recognized  its 
legal  existence  by  terminating  its  conduits  at  the  west  face  of  the 
west  wall  of  the  canal. 

In  other  words,  the  claimant  and  its  predecessors  from  the  earliest 
times  in  the  history  of  the  canal  have  not  only  actually  been  in  posses- 
sion of  this  land  under  a  title  of  the  land  to  the  very  margin  of  the 
canal,  but  they  have  also  continuously  been  in  the  actual  use  and  oc- 
cupation of  that  land  without  any  question  by  the  state,  and  the  state 
in  the  building  of  its  conduits,  and  in  other  ways,  has  recognized  this 
title  of  the  claimants  and  their  predecessors.  Here,  as  in  the  Fulton 
Light,  Heat  &  Power  Case,  65  Misc.  Rep.  263,  121  N.  Y.  Supp.  536, 
affirmed  200  N.  Y.  400,  94  N.  E.  199,  37  L.  R.  A.  (N.  S.)  307,  we  must 
judge  somewhat  of  the  rights  of  the  parties  and  the  facts  as  to  this  al- 
leged appropriation  by  what  the  parties  have  actually  done  in  reference 
to  the  same  over  a  long  period  of  years.  All  of  these  facts  in  this 
case  demonstrate  that,  although  Holmes  Hutchinson  did  include  this 
property  within  his  Wue  line,  yet  the  dominion  over  this  property,  the 
use  and  occupation  of  this  property,  and  the  recognition  by  the  state 
of  such  rights  on  the  part  of  the  claimant,  establish,  we  think  beyond 
all  question,  that  no  actual  appropriation  of  this  property  for  canal 
purposes  was  ever  made  b}'  the  state  of  New  York. 

[3]  The  next  question  we  come  to  in  this  case,  it  seems  to  me,  is: 
Whose  duty  was  it  to  reconstruct  this  forebay  and  connect  up  the  claim- 
ant with  its  water  power?  The  claimant  contends  that  it  was  the  duty 
of  the  state;  that  although  it,  the  claimant,  was  satisfied  that  it  was 
the  owner  of  this  property,  or  at  least  was  entitled  as  a  matter  of  law 
to  its  use  and  occupation,  that  nevertheless,  inasmuch  as  the  state  de- 
nied this  proposition,  and  claimed  that  the  land  on  which  the  new 
forebay  must  be  constructed  was  within  the  blue  line  and  the  property 
of  the  state,  thp  claimant,  by  reason  of  such  claim  on  the  part  of  the 
state,  was  thereby  relieved  from  the  necessity  of  reconstructing  this 
forebay  until  that  question'  was  judicially  determined,  and  that  in  th^ 
meantime  the  claimant  might  sit  by  and  collect  the  annual  usable  or 
rental  value  of  this  property  from  the  state. 

I  do  not  think  that  this  position  of  the  claimant  is  tenable.  Wilihout 
any  reference  as  to  whether  the  state  or  the  claimant  owned  this  prop- 
erty, the  claimant  knew  that  the  state  had  recognized  the  right  of  it 
and  its  predecessors  to  use  this  property  in  utilizing  the  water  from  the 
hydraulic  canal  in  which  it  had  a  vested  right.  The  state  had  recc^iz- 
ed  this  right  of  the  claimant  over  a  long  period  of  years,  and  had  only 
disturbed  its  occupation  of  this  property  when  necessary  to  construct 
the  Barge  Canal.  But  even  then  the  state,  in  its  contract  with  the  Barge 
Canal  contractor  who  performed  the  work  opposite  claimant's  premis- 
es, provided  and  stipulated  that  he  must  not  interfere  with  claimant's 
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water  power,  and  on  the  16th  day  of  August,  1910,  the  state  had  specif- 
ically invited  the  claimant  to  extend  its  forebay  so  as  to  utilize  the  new 
culverts.  In  fact,  the  building  of  the  culverts  to  connect  claimant  with 
its  water  power,  both  in  1854  and  in  1912,  was  a  direct  and  specific 
invitation  to  the  claimant  and  its  predecessors  to  come  to  the  ends  of 
those  culverts  with  its  forebay,  and  a  recognition  of  thteir  right  to  do 
so.  It  was  the  duty  of  the  claimant  in  the  premises  here  to  connect 
up  its  forebay  with  the  ends  of  these  new  culverts  within  a  reasonable 
time  after  the  construction  of  such  culverts.  This  claimant,  like  all 
others  whose  rights  have  been  invaded  in  a  similar  manner^  was 
bound,  so  far  as  it  reasonably  could,  to  reduce  its  damages. 

As  has  been  well  said  in  the  case  of  Hall  Sons  Go.  v.  Sundstrom  & 
Stratton  Co.,  138  App.  Div.  548,  123  N.  Y.  Supp.  390,  affirmed  204  N. 
Y.  660,  97N.E.  1106: 

"It  would  be  the  duty  of  plaintiff,  as  soon  as  he  reasonably  could,  to  re- 
pair the  damage  which  interfered  with  the  use  of  his  property  and  pre- 
vented him  from  carrying  on  his  business.  He  could  not  suffer  his  mill  or 
factory  to  remain  indefinitely  in  a  ruinous  and  dilapidated  condition  so  that 
no  business  could  be  there  carried  on,  and  look  to  the  wrongdoer  to  pay  over 
to  him  as  damages  a  sum  equal  to  that  which  by  hts  own  industry  and  appli- 
cation he  might  otherwise  have  earned.  If  the  Injury  was  of  so  serious  a 
character  that  repair  was  impossible,  it  would  be  his  duty  to  seek  another 
place  In  which  to  establish  and  carry  on  his  business,  only  looking  to  thf* 
wrongdoer  for  reimbursement  until  such  time  as  that  could  be  accomplished 
by  the  exercise  of  reasonable  diligence." 

[4]  The  state  invaded  claimant's  rights  and  its  property  and  cut 
off  its  water  power  on  the  22d  day  of  August,  1910.  It  had  completed 
the  new  culverts  by  the  25th  day  of  November,  1912,  and  it  contends 
that  if  the  state  is  liable  to  the  claimant  for  the  annual  usable  or 
rental  value  of  its  water  power,  that  it  was  not  liable  after  the  25th  day 
of  November,  1912.  I  cannot  agree  with  this  contention.  I  think  we 
must  hold,  in  justice  to  the  claimant,  that  it  was  entitled  to  a  reasonable 
time  after  the  construction  of  the  new  conduits  in  which  to  build  a  new 
forebay  to  connect  up  with  such  conduits.  I  think  that  it  would  be 
fairly  and  justly  entitled,  upon  the  evidence  in  this  case,  to  a  period  of 
6  months  after  November  25,  1912,  or  until  the  25th  day  of  May,  1913, 
and  that  therefore  the  claimant  would  be  entitled  to  recover  from  the 
state  the  rental  value  of  its  property  from  the  22d  day  of  August, 
1910,  until  the  2Sth  day  of  May,  1913. 

[5,  6]  It  is  not  an  easy  matter,  from  the  evidence  in  this  case,  to  de- 
termine at  what  sum  the  rental  value  should  be  fixed.  The  claimant 
contends  that  the  damages  to  this  property  should  be  based  on  the 
usable  value  of  the  Citizens'  Lighting  plant  to  the  claimant,  or,  at 
least,  that  the  evidence  of  its  usable  value  to  the  claimant  should  be 
received  and  considered  by  the  court  in  determining  at  what  figure 
the  rental  value  of  the  property  should  be  fixed.  I  think  the  claimant 
is  sound  in  this  latter  contention.  In  the  above-mentioned  case  of  Hall 
Sons  Co.  V.  Sundstrom  &  Stratton  Co.  the  court  used  this  language: 

"In  the  case  of  a  temporary  as  distinguished  from  a  permanent  infringe- 
ment of  defendant's  rights,  the  true  measure  of  damages  has  been  held  to 
be  (Joyce,  Nuisances,  (  4S8)  the  diminution  in  usable  value  of  the  property 
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And  in  certain  cases  that  has  been  defined  to  mean  the  value  of  the  use  of 
the  premises  to  the  occupant,  as  distinct  from  the  rental  of  the  premises  nam- 
ed in  the  lease  thereof  by  the  owner  to  the  tenant" 

The  claimant  offered  in  evidence  its  records  showing  the  value  to 
it  of  this  electric  light  plant  in  question.  The  court  at  the  time  deferred 
its  decision  upon  die  admissibility  of  such  evidence  until  such  time  as 
it  came  to  decide  the  case.  I  am  of  the  opinion,  after  an  examination 
of  the  authorities,  that  such  evidence  was  admissible  and  that  it  should 
be  admitted  as  a  part  of  the  record  in  this  case.  The  state's  objection 
is  therefore  overruled,  and  an  exception  given  to  the  state.  Based  upon 
these  records,  the  evidence  of  the  claimant  was  that  the  usable  value 
of  this  Citizens'  Lighting  plant,  from  which  the  state  shut  off  the  water 
power  to  the  claimant,  was  from  $12,000  to  $13,750  per  year  before 
its  water  power  was  shut  off,  and  that  after  that  time  its  usable  value 
to  the  claimant  was  nothii^. 

On  the  other  hand,  the  state  contends  that  when  the  water  was 
shut  off  from  the  Citizens'  plant  that  the  efficiency  of  its  lower  plant, 
known  as  the  plant  of  the  People's  Gas  &  Electric  Con^any,  became 
greatly  enhanced,  because  it  was  able  to  use  the  water  there  which  it 
had  theretofore  used  at  the  Citizens'  plant,  and  that  the  shutting  down 
of  the  water  at  the  Citizens'  plant  did  not  damage  the  claimant  in  any 
manner  whatever.  The  claimant  arrives  at  this  usable  value  above 
mentioned  by  a  very  long  and  intricate  computation  from  its  records* 
One  of  its  own  witnesses  stated  that  no  such  value  could  be  given  as 
the  mere  rental  value  of  this  plant.  The  state's  witnesses  Newton, 
Horton,  and  Landreth  have  created  very  much  doubt  as  to  the  ac- 
curacy of  the  claimant's  computation  as  to  usable  value. 

I  firmly  believe  that  the  evidence  in  this  case  clearly  discloses  that 
the  element  of  usable  value  per  annum  of  this  plant  to  the  claik|iant  is 
a  matter  of  great  uncertainty.  Newton  testifies  th^t  it  had  absolutely 
no  usable  value  to  the  claimant.  Horton  testifies  to  the  same  thing. 
Landreth  testifies  that  the  rental  value  of  this  plant  was  $3,500  per 
year,  and  that  siich  amount  was  more  than  its  usable  value.  Horton 
testifies  that  the  annual  rental  value  of  this  plant  was  not  to  exceed 
$3,000  a  year.  I  think  from  all  the  evidence  in  the  case  we  may  safe- 
ly say  that  this  plant  had  an  annual  rental  value  of  $6,000  per  year. 

The  case  of  Reisert  v.  City  of  New  York,  174  N.  Y.  211,  66  N.  E. 
736,  which  case  the  claimant  here  relies  upon  to  establish  the  measure 
of  damages  in  this  case,  ccmtains  the  following  language : 

'The  nature  of  the  case  appears  to  be  such  that  proof  of  the  rental  value, 
before  and  after  the  establishn^ent  of  the  defendant's  pumping  station,  la 
difficult  to  be  made.  Hence,  the  usable  value  of  the  premises,  which,  if  not 
synonymous  with  rental  value,  has,  as  a  term,  an  equivalent  sense,  should  be 
allowed  to  be  shown." 

It  seems  to  me,  therefore,  that  under  the  ruling  of  that  case,  inasmuch 
as  the  usable  value  is  much  in  doubt  here,  but  that  the  annual  rental 
value  of  such  plant  can  be  reasonably  ascertained,  that  the  court 
should  fix  the  annual  rental  value  as  the  measure  of  damages.  It  is 
very  evident,  however,  that  Horton  and  Landreth,  in  fixing  upon  this 
rental  value,  did  not  give  the  claimant  the  benefit  of  either  the  actual 
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water  that  it  was  using  or  of  the  water  that  it  was  entitled  to  use  under 
its  leases.  It  not  only,  as  I  have  heretofore  stated,  was  entitled  to 
water  enough  to  develop  at  least  160  horse  power,  but  it  had  free  ac- 
cess, and  had  for  many  years,  to  water  sufficient  to  develop  at  least 
upwards  of  200  horse  power.  It  was  not,  under  its  leases,  entitled  to 
all  of  this,  but  there  can  be  no  doubt  that  the  rental  value  of  such  a 
plant  would  be  fixed  not  only  upon  what  water  it  was  legally  entitled 
to  use  under  its  leases,  but  also  what  additional  amount  it  was  permit- 
ted to  use  without  objection.  We  must  conclude,  therefore,  from  all 
the  evidence  in  this  case,  which  demonstrates  the  actual  amount  of 
water  the  claimant  was  entitled  to  use  under  its  leases  and  the  addi- 
tional amount  that  it  was  always  permitted  to  use  without  objection, 
that  the  rental  value  of  this  plant  was  at  least  $6,000  per  year,  and  that 
they  were  entitled  to  this  rental  value  of  $6,000  per  year  from  the 
22d  day  of  August,  1910,  until  the  25th  day  of  May,  1913. 

[7]  Now,  in  this  connection,  we  will  consider  the  state's  contention 
that  the  state  does  not  become  liable  in  any  event  for  tearing  out  these 
conduits  and  shutting  off  claimant's  water  power,  because  it  was  inci- 
dental to  the  performance  of  a  public  work  carried  on  without  care- 
lessness or  negligence,  in  pursuance  of  statutory  authority.  With  this 
contention  of  the  state  I  am  unable  to  agree.  In  the  first  place,  the 
contractor  who  tore  out  these  culverts  or  conduits  was  operating  under 
a  contract  with  the  state  which  by  its  terms  provided  that  he  should 
not  interfere  with  claimant's  water  power.  For  some  reason  unknown 
to  the  court  that  stipulation  in  the  contract  was  entirely  ignored,  and 
in  ignoring  and  violating  this  stipulation  of  the  contract  the  contrac- 
tor apparently  had  the  consent  and  approval  of  the  state.  It  by  no 
means  ippears  in  this  case  that  it  was  necessary  to  the  canal  con- 
struction at  this  place  that  this  water  power  of  the  claimant  should 
have  been  cut  off.  On  the  other  hand,  I  believe  that  it  affirmatively 
appears  that  the  canal  construction  might  have  been  carried  out  without 
for  one  moment  interfering  with  claimant's  water  power.  Of  course, 
it  would  have  been  more  expensive  for  the  contractor,  and  perhaps 
it  was  the  matter  of  expense  alone  which  induced  both  the  contractor 
and  the  state  to  ignore  the  provision  of  the  contract  in  respect  to 
the  claimant's  water  power  above  referred  to.  In  the  second  place, 
the  destruction  of  claimant's  water  power  was  not  incidental  to  the 
construction  of  the  canal  at  this  point,  but  it  i?<ras  the  direct  result  of 
it.  It  is  true  that  this  construction  of  the  canal  at  this  point  was  a  pub- 
lic work  performed  under  statutory  authority,  but  the  state  was  under 
equal  obligation,  provided  by  statute,  to  build  the  Barge  Canal  and 
likewise  to  maintain  claimant's  water  power. 

The  facts  of  this  case  entirely  distinguish  it  from  the  ordinary  case 
of  a  person  who  suffers  injury  which  is  incidental  to  a  public  work 
performed  under  statutory  authority,  for  here  the  injury  was  the  di- 
rect result  of  such  work,  and  the  injury  consisted  in  a  violation  of  the 
claimant's  rights  which  the  state  was  under  statutory  direction  to  main- 
tain. 

The  state  calls  our  attention  to  the  fact  that  when  the  hydraulic 
canal  was  separated  from  the  navigation  canal,  and  two  distinct  canals 
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were  made,  in  1854  and  the  f6llowing  years,  that  the  wat^t  power  users 
in  this  locality  were  deprived  of  their  water,  and  the  board  of  canal 
commissioners,  which  was  then  composed  of  severd  eminent  men, 
including  Judge  Selden,  and  Sanford  E.  Church,  afterwards  Chief 
Judge  of  the  Court  of  Appeals,  held  that  they  were  not  entitled  to  dam- 
ages, and  they  continued  to  hold  so  after  the  Legislature  had  passed 
an  enabling  act  giving;  them  power  to.  award  damages  to  water  power 
users  in  this  vicinity  at  that  time,  provided  they  found  that  such  award 
would  be  consistent  with  the  law,  and  the  caoal  commissioners  at  that 
time  based  their  refusal  to  make  an  award  upon  section  10  of  the  act 
incorporating  the  Oswego  Canal  Company,  being  chapter  241  of  the 
Laws  of  1823. 

At  that  time  when  the  matter  was  up  before  the  canal  commissioners 
as  to  whether  or  not  they  should  make  ^n  award  to  persons  whose  wa- 
ter power  was  cut  off  while  the  alterations  were  being  made  in  the 
canal,  whereby  the  hydraulic  canal  was  separated  from  the  navigation 
canal.  Judge  Church,  who  was  then  comptroller  of  the  state,  said,  in 
relation  to  the  right  of  the  state  to  cut  off  this  water  power  at  that 
time,  contrary  to  the  views  of  tfie  other  commissioners : 

**!  am  Inclined  to  beUeve  that  tlie  right  expressly  cooferred  upon  the  canal 
commissioners  (in  section  10  of  chapter  241  of  the  Laws  of  1823)  to  enter  and 
make  the  necessary  alterations,  expires  with  the  time,  where  by  the  terms  of 
the  act,  the  title  of  the  canal  vests  in  the  state,  and  that  the  contemplated  al- 
terations, specified  in  the  act,  w^e  designed  to  precede  the  ownership  of  the 
state." 

He  then  uses  this  language : 

**When  the  state  became  the  absolute  owner  of  the  property,  It  seems  to 
me  that  they  possessed  by  virtue  of  such  ownership  the  Incidental  right  of  en- 
tering upon  and  making  all  necessary  repairs  or  alterations  which  might  be 
deemed  advisable  for  the  purposes  of  the  canal»  without  subjecting  itself  to 
liability  for  the  payment  of  damages,  and  that  the  grant  of  surplus  waters  is 
necessarily  subject  to  this  right" 

It  will  be  seen  from  this,  I  think,  that  Judge  Church  correctly  stated 
the  reasons  for  relieving  the  state  from  liability  at  that  time.  The 
state  was  the  absolute  owner  of  the  canal.  It  must  necessarily  follow 
that  when  the  state  drew  all  the  water  out  of  the  canal  in  order  to 
repair  it  there  would  be  no  surplus  water  for  the  lessees  of  the  Os- 
wego Canal  Company,  and  the  state  must  of  necessity  have  this  right 
in  order  to  properly  talce  care  of  and  maintain  its  navigation  canal. 
But  here  a  diiTerent  situation  obtains.  The  Oswego  Canal  Company 
had  been  placed  back  in  its  original  position  with  its  separate  canal. 
Under  the  act  of  1823,  the  Oswego  Canal  Company  was  authorized  to 
maintain  this  canal  and  lease  its  waters  for  hydraulic  purposes.  The 
state  had  no  right  to  cut  off  that  water  unless  it  became  necessary  for 
navigation  purposes.  WTien  Barge  Canal  construction  was  c<Mnmenced 
the  Oswego  Canal  Company  was  in  the  same  position,  with  its  sepa- 
rate canal,  as  it  was  before  its  canal  was  united  with  the  navigation 
canal.  The  state  had  no  more  right  to  interfere  with  the  flow  of 
water  to  its  lessees  from  this  hydraulic  canal  than  it  would  have  had 
if  said  hydraulic  canal  had  never  been  incorporated  in  the  navigation 
canal.    So  long  as  chapter  241  of  the  Laws  of  1823  remained  on  the 
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statute  books  giving  to  the  Oswego  Canal  Company  the  right  to  main- 
tain this  separate  canal  and  lease  its  waters  for  hydraulic  purposes,  the 
state  could  not  interfere  with  those  rights,  except  for  the  purpose  of 
maintaining  navigation  on  its  navigation  canal  without  cither,  first,  re- 
pealing the  act  of  1823,  or,  second  becoming  liable  in  damages  to  the 
lessees  of  the  Oswego  Canal  Company  for  depriving  them  of  their 
vested  rights  in  such  water.  Haselo  v.  State,  73  Misc.  Rep.  532,  131 
N.  Y.  Supp.  26;  Lakeside  Paper  Co.  v.  State,  45  App.  Div.  112,  60 
N.  Y.  Supp.  1081 ;   Waller  v.  State,  144  N.  Y.  579,  39  N.  E.  680. 

[8]  We  next  come  to  the  proposition  of  restoring  the  claimant's 
forebay.  Inasmuch  as  claimant's  forebay  was  situated  on  its  own  proi>- 
erty,  the  state,  when  it  destroyed  it,  became  a  trespasser  and  must  re- 
spond to  the  claimant  in  such  damages  as  will  enable  claimant  to  build 
a  new  forebay  as  good  and  efficient  as  the  one  destroyed  by  the  state. 
The  state  contends  that  all  that  it  is  necessary  to  do  is  to  extend  the 
'  walls  of  the  piece  of  claimant's  forebay  that  is  left  so  as  to  connect 
up  with  the  ends  of  the  new  conduits ;  but  this  would  not  give  claim- 
ant any  such  forebay  as  it  had  before  the  state  invaded  its  property, 
and  the  claimant  strenuously  contends  that  such  forebay  would  be  en- 
tirely insufficient  for  its  purposes.  The  engineers  of  the  claimant  tes- 
tify that  it  would  cost  anywhere  from  $23,062  to  $24,424.20  to  rebuild 
such  a  forebay  as  the  claimant  possessed  before  the  construction  by 
the  state  of  the  Barge  Canal.  The  state  engineers  say  that  what  is 
left  of  the  present  forebay  walls  could  be  extended  to  include  the  new 
conduits  at  an  expense  of  about  ^10,000,  and  that  such  forebay  would 
be  entirely  sufficient  and  adequate  for  claimant's  purposes.  In  this 
we  cannot  entirely  agree  with  the  state.  The  state  ruthlessly  invaded 
claimant's  property  and  rights,  and  the  claimant  is  entitled  to  be  reim- 
bursed for  the  construction  of  a  forebay  fully  as  good  and  adequate 
as  the  one  the  state  destroyed.  We  believe  the  sum  of  $17,000  is  fully 
sufficient  for  such  purpose. 

[9]  Now  comes  the  question  of  whether  the  claimant  is  entitled  to 
interest  on  the  award.  The  claimant  is  certainly  not  entitled  to  inter- 
est on  that  portion  of  the  award  which  is  to  reimburse  claimant  for 
reconstructing  its  forebay,  for  the  reason  that  up  to  date  it  has  not 
expended  that  money,  but  under  the  authority  of  Lakeside  Paper  Co. 
V.  State,  45  App.  Div.  112,  60  N.  Y.  Supp.  1081;  Id.,  55  App.  Div. 
208,  66  N.  Y.  Supp.  959,  and  also  the  case  of  Wilson  v.  City  of  Troy, 
135  N.  Y.  96,  32  N.  E.  44,  18  L.  R.  A.  449,  31  Am.  St.  Rep.  817,  we 
believe  that  the  claimant  is  entitled  to  interest  on  such  portions  of  the 
demand  for  the  rental  value  of  claimant's  property  as  the  court  has 
awarded  to  the  claimant,  from  the  date  of  filing  of  the  respective 
claims.  This  would  give  interest  on  $12,000  from  the  17th  day  of  Au- 
gust, 1912,  the  date  of  filing  the  first  claim,  and  interest  on  $4,549.32 
from  August  17,  1914,  the  date  of  filing  the  second  claim. 

Findings  have  been  made  and  filed  herein  by  the  court  i^  accordance 
with  the  views  set  forth  in  this  opinion* 

Ordered  accordingly. 

PARIS  and  WEBB,  JJ.,  concur. 
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PEOPLES  ex  rel.  BABOAIX)  MFG.  CO.  y.  ENAPP  et  al.^  Stote  Tax  GommiflsiMi. 

PEOPLE  ex  rel.  AMERICAN  BROOM  &  BRUSH  CO.  v.  SAME. 

(Supreme  Court,  Appellfite  DlvlfiioD,  Third  Depftrtment    April  8,  1919.) 

L  Taxation  ^t=>376(l) — ^Pkanchibe  Tax — Corpobatioi7& 

Under  Tax  liSW,  art.  9a,  as  added  by  Laws  1917,  c.  72^,  and  as  amend* 
ed  by  Laws  191S,  c.  276,  providing  for  a  francl^Ise  tax  for  corporations, 
amount  of  franchise  tax  is  3  per  cent,  of  "entire  net  income"  of  corpora- 
tion, as  shown  In  its  report  to  United  States  government,  and  no  deduc- 
tions are  to  be  allowed  for  excess  profits  tsixrs  or  any  credits  allowed  un* 
der  federal  act  (U.  S.  Oomp.  St  1918,  H  6836%a-6336%o)  for  purpose 
of  determining  amount  to  t>e  paid  as  Income  tax. 

2.  Taxation  ^=»47(4)— Fbanchise  Tax — ^Double  Tax. 

The  franchise  tax  on  corporations,  provided  by  Tax  Law,  art  9a,  as 
added  by  Laws  1917,  c.  728,  and  as  amendeii  by  Laws  1918,  c.  276,  does 
not  constitute  a  double  franchise  tax,  or  unequal  or  double  taxation,  In 
that  none  of  the  credits  and  exemptions  of  federal  Income  Tax  Act  (U.  S. 
Comp.  St  1918,  S§  6336j-6336n)  are  to  be  allowed  In  arriving  at  amount  of 
franchise  tax. 

3.  Taxation  «=»376(1) — ^Phanchtse  Tax — "Net  Income." 

The  "net  Income"  of  a  corporation  is  the  amount  of  Its  Income  after 
paying  its  expenses,  Its  overhead.  Its  interest  on  borrowed  money,  Its  la- 
bor and  materiaK  costs,  etc.,  and  In  the  absence  of  statutory  provisions 
moneys  actually  paid  out  for  taxes,  but  such  expenses  do  not  Include 
credits,  such  as  those  allowed  for  excess  profits  subsequently  to  be  paid, 
nor  exemptions. 

[Ed.  Note. — F^r  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Net  Income.] 

Separate  proceedings  in  certiorari  by  the  People  of  the  State  of 
New  York,  on  the  relation  of  the  Barcalo  Manufacturing  Company, 
and  on  the  relation  of  the  American  Broom  &  Brush  Company,  to  re- 
view the  action  of  Walter  H.  Knapp  and  others,  constituting  the  State 
Tax  Commission  of  New  York,  in  the  assessment  of  taxes  against  the 
relators  under  the  provisions  of  the  State  Franchise  Tax  Act  of  1917. 
Determinations  of  State  Tax  Commission  confirmed. 

Argued  before  JOHN  M.  KELLOGG.  P.  T.,  and  WOODWARD, 
COCHRANE,  and  HENRY  T.  KELLOGG,  jj. 

Elon  R.  Brown,  of  Watertown,  and  Edward  H.  Letchworth,  of 
Buffalo,  for  relators. 

Charles  D.  Newton,  Atty.  Gen.  (C.  T.  Dawes,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Tax  Cpmmission. 

WOODWARD,  J.  The  questions  involved  in  this  review  relate 
to  the  construction  of  chapter  726  of  the  Laws  of  1917,  in  effect  June 
4th  of  that  year,  and  especially  section  209  of  that  act.  By  the  pro- 
visions of  chapter  276  of  the  taws  of  1918,  sections  209,  211,  214,  and 
219d  of  the  original  act  were  amended,  and  it  was  provided  in  section 
S  of  the  amending  act  that  the  "sections  of  such  chapter  amended  by 
this  act  shall  be  construed  as  having  been  in  effect,  as  so  amended,  as 
of  the  date  of  the  original  enactment  of  article  9a  of  the  Tax  Law,  as 
added  by  chapter  726  of  the  Laws  of  1917,"  so  that,  except  as  it  may 

^9For  other  eaus  see  tama  topic  ft  KBT-NUMBE2R  to  all  Key-Namberod  V\gmt»  *  Zndsxes 
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bear  upon  the  proper  construction  of  the  law,  there  is  oo  c^casion  for 
considering  the  provisions  of  the  original  sections  for  which  substi- 
tutions have  been  made. 

The  act  of  1917  inaugurated  a  new  policy  in  the  taxation  of  corpo 
rations  engaged  in  merchandising  and  manufacturing,  or,  more  ac- 
curately speaking,  it  put  these  corporations  under  the  provisions  oi  a 
franchise  tax  in  lieu  of  taxes  on  personal  property,  etc.,  and  in  this 
regard  took  them  out  of  the  jurisdiction  of  local  assessors.  It  was  a 
move  looking  to  the  simplification  of  the  tax  system,  of  plucking  the 
maximum  of  feathers  with  the  minimum  of  noise  from  the  goose,  to 
borrow  the  expression  of  an  ancient  political  ^ilosopher,  and  it  is 
to  be  construed  from  the  standpoint  of  its  policy  and  purpose.  Sec- 
tion 209  of  the  act,  as  it  now  stands,  and  as  it  stood  at  the  time  the 
assessments  here  under  consideration  were  made,  provides : 

"For  the  privilege  of  exercising  Its  franchise  in  this  state  In  a  corporate 
or  organized  capacity  every  domestic  manufacturing  and  every  domestic  mer- 
cantile corporation  ♦  •  ♦  shall  annually  pay  In  advance  for  the  year 
beginning  November  1st  next  preceding  an  annual  franchise  tax,  to  be  com- 
puted by  the  tax  commission  upon  the  basis  of  its  net  income  for  Its  fiscal  or 
the  calendar  year  next  preceding,  as  hereinafter  provided,  which  Income  1b 
presumably  the  same  as  the  Income  upon  which  such  corporation  Is  required 
to  pay  a  tax  to  the  United  States." 

Section  211  of  the  act  provided  that  every  "corporation,  taxable 
under  this  article"  should  make  an  annual  report  on  or  before  the  1st 
day  of  July  in  each  year  to  the  tax  commission,  giving  the  name  and 
location  of  the  principal  place  of  business  of  such  corporation,  the 
state  under  the  laws  of  which  organized,  and  the  date  thereof,  the 
kind  of  business  transacted,  and  (2)  the — 

''amount  of  its  net  income  for  Its  preceding  fiscal  or  the  preceding  calen- 
der year  as  shown  In  the  last  return  of  annual  net  Income  made  by  it  to 
the  United  States  Treasury  Department,  and.  If  the  corporation  shaU  claim 
that  such  return  is  Inaccurate,  the  amount  claimed  by  It  to  be  the  net  in- 
come for  such  period." 

Having  thus  provided  for  ascertaining  the  amount  of  net  income 
upon  which  the  corporation  was  called  upon  to  pay  taxes  to  the  United 
States,  section  214  provides  that  if — 

"the  entire  business  of  the  corporation  be  transacted  within  the  state,  the 
tax  Imposed  by  this  article  shall  be  based  upon  the  entire  net  Income  of  such 
corporation  for  such  fiscal  or  calendar  year  as  returned  to  the  United  States 
Treasury  Department,  subject  to  any  correction  thereof  for  fraud,  evasion  or 
errors,  ascertained  by  the  state  tax  commission." 

The  corporations  involved  in  this  discussion  are  domestic  organiza- 
tions, and  so  far  as  appears  all  their  business  is  transacted  in  the  state 
of  New  York.  They  are  subject  to  a  tax  of  3  per  cent,  upon  "the  en- 
tire net  income"  for  the  fiscal  or  calendar  year  involved  in  the  assess- 
ment, "as  returned  to  the  United  States  Treasury  Department,  subject 
to  any  correction  thereof  for  fraud,  evasion  or  errors  ascertained  by 
the  state  tax  commission."  The  rule  seems  entirely  simple.  The  pre- 
sumption is  that  the  "entire  net  income"  returned  by  the  corporation 
to  the  United  States  Treasury  EVepartment  is  the  real  net  income  of 
the  corporation.    If  the  corporation^  in  its  return  to  the  state,  finds 
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that  it  has  erroneously  stated  any  fact  in  its  report  to  the  United  States, 
it  is  privileged  to  state  the  amount  claimed  by  it  to  be  the  net  income^ 
and  the  state  tax  commission  is  authorized  to  make  corrections  for 
"fraud,  evasion  or  errors,"  so  that  the  actual  "entire  net  income"  for 
the  year  involved  shall  be  made  to  appear,  and  upon  this  basis  the  tax 
of  3  per  cent,  is  imposed  for  the  privilege  of  exercising  corporate 
franchises  in  this  state. 

In  the  cases  now  before  us  the  state  tax  commissioners  have  fol- 
lowed the  statute  literally ;  they  have  taken  the  "entire  net  income"  of 
the  corporations  involved,  as  returned  to  the  United  States  Treasury 
Department,  and  upon  such  "entire  net  income"  they  have  levied  a 
tax  of  3  per  cent.  There  is  no  claim  that  there  were  any  errors  in  th^ 
returns  made  to  the  United  States  Treasury  Department,  and  no  ques- 
tions  of  fraud  or  evasion  are  involved.  The  relators  contend,  not  that 
there  is  anything  wrong  with  their  returns  to  the  United  States,  but 
that  in  some  manner  tte  United  States  statutes  operate  to  change  the 
law  as  it  appears  from  a  literal  reading,  and  that  the  so-called  excess 
profits  taxes  assessed  for  and  as  of  the  year  1917  (U.  S.  Comp.  St. 
1918,  §§  6336%a-^336%o)  should  be  deducted  from  the  incomes  of 
these  corporations  before  the  computation  of  the  state  franchise  tax  is 
made,  and  that  the  income  taxes  paid  to  the  federal  government  dur- 
ing the  year  1917  by  the  American  Broom  &  Brush  Company  should  be 
deducted  from  its  income  before  sudi  computation  by  the  state  tax 
commission  is  made. 

[1]  But  why?  This  is  not  an  income  tax;  it  is  a  franchise  tax.  It 
is  a  tax  for  the  privilege  of  doing  business  in  a  corporate  form  in  the 
state  of  New  York,  and  the  only  relation  of  the  federal  act  (U.  S. 
Comp.  St.  1918,  §§  6336j-^36n)  to  the  statute  of  New  York  is  the 
basis  for  the  computation  of  the  state  tax.  It  provides  for  a  3  per 
cent,  tax  upon  the  basis  of  the  **entire  net  income"  of  the  corpora- 
tion as  shown  by  its  report  to  the  United  States  government,  unless 
such  income  is  erroneously  stated,  when  the  actual  "entire  net  in- 
come" as  determined  by  the  tax  commission  becomes  the  foundation 
of  the  assessment  This  act  was  passed  in  its  present  form  sub- 
sequent to  the  United  States  statute  under  which  the  "entire  net  in* 
come"  was  determined  in  the  cases  before  us,  and  if  there  had  been 
any  intention  of  allowing  the  credits  which  are  allowed  under  the 
federal  act,  for  the  purpose  of  determining  the  amount  to  be  paid,  it 
would  have  been  very  easy  to  have  made  this  fact  manifest  in  the 
fenguage  used,  and  not  left  it  to  inferences  not  suggested  by  anything 
in  the  policy  of  the  law.  Under  the  federal  act  the  income  taxes  are 
levied  after  making  a  deduction  for  the  excess  profits  taxes  assessed 
for  tfie  current  year  and  to  be  paid  in  the  following  year.  But  the 
state  statute  is  not  concerned  with  the  excess  profits  taxes ;  it  bases 
its  franchise  tax  upon  the  amount  of  the  "entire  net  income"  for  the 
previous  year,  as  returned  to  the  United  States  Treasury  Depart- 
ment, or  as  ascertained  in  the  manner  provided  for  in  the  act,  and  this 
is  not  aflPected  by  the  excess  profits  tax  assessed  for  the  year  upon 
such  profits.  Excess  profits  are  the  income  of  the  year  on  which  the 
state  taxes  are  based,  and  such  income  constitutes  a  part  of  the  basi^ 
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on  which  the  ''entire  net  income"  is  founded,  and  the  fact  that  die 
United  States  permits  a  credit  for  such  excess  profits  does  not  serve 
to  change  the  actual  income  which  is  disclosed  in  jthe  returns  of  the 
taxpayer.  What  is  income  for  the  year  prior  to  the  levying  of  the  tax 
is  the  matter  to  be  determined  by  the  tax  commission,  and  this  is 
clearly  not  affected  by  what  the  federal  government  allows  in  the  way 
of  deductions  or  credits  in  fixing  the  amount  of  the  tax  which  the  cor- 
poration is  to  pay  to  the  treasury  of  the  United  States. 

The  changes  in  the  state  statute,  following  the  adoption  of  the  fed- 
eral act,  indicate  no  change  in  the  policy  of  the  state — no  intention  of 
modifying  the  provision  that  there  shall  be  a  tax  of  3  per  cent,  upon 
the  "entire  net  income,"  as  shown  by  the  taxpayer's  return  to  the 
federal  government,  with  such  corrections  as  shall  be  shown  to  be 
justified  by  reason  of  fraud,  evasion,  or  errors.  To  say  that  the  emws 
here  mentioned  refer  to  errors  of  law,  through  a  failure  of  the  state 
Legislature  to  adjust  itself  to  the  credits  and  exemptions  of  the  fed- 
ergj  act,  is  to  give  a  strained  construction  to  language,  and  one  which 
is  entirely  out  of  harmony  with  the  general  structure  of  the  act.  The 
errors  are  those  referred  to  in  subdivision  2  of  section  211  as  amend- 
ed, where,  "if  the  corporation  shall  claim  that  such  return  [to  the 
federal  government]  is  inaccurate,  the  amount  claimed  by  it  to  be  the 
net  income  for  such  period"  shall  be  given,  and  then  it  is  madd  the 
duty  of  the  tax  commission  to  determine  the  true  net  income. 

[2,  3]  There  is  here  no  question  of  unequal  or  double  taxation.  The 
United  States  imposes  an  income  tax  upon  a  basis  which  seeks  to  ar- 
rive at  the  actual  income,  through  reports  submitted  under  oath  by 
the  taxpayer.  The  state  of  New  York  makes  use  of  the  net  income 
thus  established  as  the  foundation  for  a  franchise  tax,  and  establishes 
machinery  for  determining  what  the  actual  "entire  net  income"  is, 
where  for  any  reason  the  federal  report  does  not  disclose  the  true 
amount.  The  only  relation  of  the  federal  act  is  in  so  far  as  it  pre- 
sumptively shows  the  "entire  net  income"  of  the  corporation  for  the 
year  involved,  and  the  deductions  or  credits  or  exemptions  which  the 
federal  government  provides  in  connection  with  the  fixing  of  its  income 
and  excess  profits  taxes  finds  no  place  in  our  statute  law,  because  it 
has  no  bearing  upon  the  fact  of  "entire  net  income,"  which  is  the  only 
fact  which  is  important.  Suppose,  for  instance,  that  the  L^islature 
had  merely  provided  for  a  3  per  cent,  franchise  tax  upon  the  "entire 
net  income"  of  corporations,  and  had  provided  exactly  the  same  system 
of  ascertaining  the  fact  of  net  income  which  is  in  use  by  the  United 
States.  Can  any  one  suggest  that  it  would  not  have  arrived  at  the 
same  net  income  which  is  shown  in  the  federal  reports  for  the  same 
periods,  or  that  the  exemptions,  deductions,  and  credits  allowed  in  the 
federal  act  would  have  had  any  part  in  determining  such  "entire  net 
income"  ? 

The  net  income  of  a  corporation  is,  of  course,  the  amount  of  its 
income  after  paying  its  expenses — its  overhead,  its  interest  on  bor- 
rowed money,  its  labor  and  material  costs,  etc. ;  and  these,  in  the  ab- 
sence of  statutory  provisions,  include  moneys  actually  paid  out  for 
taxes.    They  do  not,  of  course,  include  credits  such  as  those  allowed 
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for  excess  profits,  subsequently  to  be  paid,  nor  have  they  anything  to 
do  with  exemptions,  llie  federal  statute  has  prescribed  what  shall 
constitute  net  income,  and  the  state  of  New  York  has  adopted  that 
standard,  giving  to  the  tax  commission  merely  the  power  to  correct 
any  errors  which  may  have  occurred  in  the  making  of  such  reports 
to  the  federal  government,  and  in  the  assessments  here  under  consid- 
eration the  state  tax  commission  has  followed  the  law  and  has  levied 
the  tax  upon  the  returns  of  the  "entire  net  income"  made  by  the  re- 
lators. The  state  franchise  tax  thus  assessed  bears  equally  upon  every 
like  corporation  widiin  the  state  of  New  York.  It  does  not  constitute 
a  double  franchise  tax,  though  the  national  government  makes  use  of 
the  same  foundation  in  levying  an  income  tax.  The  two  governments 
act  independently,  and  levy  different  taxes,  and  we  are  unable  to  dis- 
cover any  of  the  evils  which  are  charged  against  the  assessments  here 
under  consideration. 

It  is  difficult  in  advance  to  determine  what  the  right  to  do  business 
in  an  organized  capacity  for  the  coming  year  is  worth.  The  fixing 
of  a  measure  upon  which  the  value  of  the  right  can  be  determined  to 
quite  an  extent  must  be  arbitrary — perhaps  artificial.  In  no  case  undw 
our  law  is  the  actual  net  income  the  basis  of  a  franchise  tax.  Either  . 
capital  employed,  or  the  gross  earnings,  or  the  capital  and  dividends," 
the  premiums  received,  the  capital  stock,  surplus  and  undivided  profits, 
or  the  surplus  and  undivided  profits,  is  made  the  measure  of  the  tax. 
In  this  case  the  Legislature  measures  the  tax  by  the  net  income  as  de- 
fined by,  and  as  reported  under,  the  federal  act.  The  sole  question  is, 
What  is  the  measure  adopted  ?  and  the  aet  itself  leaves  no  doubt  upon 
that  question — the  return  of  net  income  made. 

The  presumption  found  in  section  209  of  the  act  is  not  in  our  way. 
It  is  stated  as  a  presumption,  and  if  a  particular  case  does  not  come 
within  the  presumption,  that  would  not  destroy  the  plain  intent  and 
purx)ose  of  the  act  as  otherwise  declared.  But  the  presumption  comes 
true.  Every  taxable  corporation  is  required  to  pay  a  tax  upon  its  net 
income.  In  the  case  of  a  corporation  not  paying  an  excess  profits  tax, 
the  normal  income  tax  is  based  solely  upon  net  income  returned.    In  , 

the  case  of  a  corporation  paying  an  excess  profits  tax,  that  tax  is  I 

based  solely  upon  the  net  income  returned.  If  we  adopt  the  appel- 
lants' theory  that  the  excess  profits  tax  changes  the  net  income,  so  far 
as  the  normal  tax  is  concerned,  it  cannot  change  the  result  here,  be- 
cause the  appellants'  excess  profits  tax  was  computed  upon  the  re- 
turn. The  statute  does  not  require  that  all  the  taxes  paid  must  be 
based  upon  the  net  income,  hut  it  suggests  a  probability  that  the  return 
is  the  basis  of  some  tax  required  from  the  corporation.  The  deter- 
mination of  the  state  tax  commission  should  be  confirmed,  'widi  costs. 

Determinations  of  the  state  tax  commission  unanimously  confirmed, 
with  $50  costs  and  disbursements  in  each  case. 
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(187  App.  Dlv.  21« 

TANDEWBOHS  et  aL  v.  SGHWABTZ  et  at 

(Supreme  Court,  Appellate  Diyision,  FErst  Department    April  4,  1919.) 

1.  Abrest  ^=;»20— Abbxst  iw  CJivn.  Actiow—Vacation  of  Order. 

In  view  of  history  of  legislation,  under  Code  Civ.  Proc.  §§  549,  657,  558, 
order  for  arrest  of  defendant  In  action  to  recover  for  moneys  reoelved 
by  agent  or  other  person  In  fiduciary  capacity  was  improperly  set  aside 
on  defendant's  motion  on  ground  order  could  be  granted  only  on  com- 
plaint containing  allegation  that  money  was  so  received;  It  being  suffi- 
cient, as  provided  by  section  567,  that  affidavit  of  plaintiff  or  any  other 
person  show  that  sufficient  cause  of  action  exists  against  defendant,  as 
prescribed  in  section  549. 

2.  Arrest  ^s>14-— Arrest  in  Givii.  Action — Misappropriation  of  Monr  bt 

Fiduciary. 

Where  title  to  accounts  was  transferred  to  plaintiffs,  and  defendants 
were  authorized  to  collect  for  plaintiffs,  and  to  remit,  and,  to  save  de- 
fendants' credit,  plaintiffs  were  not  to  notify  defendants'  creditors  that 
they  (plaintiffs)  were  owners  of  accounts,  moneys  collected  were  held  by 
defendants  as  fiduciaries  of  plaintiffs,  and  for  failure  to  pay  over  or 
for  misappropriation  defendants  were  liable  as  for  moneys  misappropriat- 
ed, subjecting  one  of  them  to  arrest,  undei  Code  Civ.  Proc.  §  649,  subd.  2. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Aime  Vandeweghe  and  Irving  Schild,  copartners,  etc., 
against  Herman  Schwartz  and  Joseph  Schwartz,  copartners,  etc.  From 
an  order  vacating  an  order  of  arrest,  and  also  vacating,  canceling,  and 
discharging  the  bail  furnished  by  Joseph  Schwartz,  the  arrested  de- 
fendant, plaintiffs  appeal.  Order  vacating  the  order  of  arrest  re- 
versed, and  motion  to  vacate  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  BOWLING, 
SMITH,  and  SHEARN,  JJ. 

Morris  Popper,  of  New  York  City  (David  Segal,  of  New  York  City, 
on  the  brief),  for  appellants. 
Bernard  Chambers,  of  New  York  City,  for  respondents. 

SMITH,  J.  [1]  This  action  is  an  action,  which  comes  under  subdi- 
vision 2  of  section  549  of  the  Code  of  Civil  Procedure,  to  recover  for 
moneys  received  by  an  agent  in  a  fiduciary  capacity.  Such  section 
provides  that  a  defendant  may  be  arrested  where  the  action  is  brought 
for  either  of  the  following  causes,  and  among  those  causes  it  is  stated : 

"Where  It  is  alleged  in  tbe  complaint  that  the  money  was  received  ♦  •  ♦ 
by  an    •     ♦    •    agent    •    ♦    ♦    or  other  person  in  a  fldaciary  capacity." 

The  defendants  moved  to  set  aside  the  order  of  arrest,  and  the 
Special  Term  has  granted  the  motion,  on  the  ground  that  such  an  order 
could  only  be  granted  upon  a  complaint  containing  such  an  allegation. 
This  holding,  I  think  was  erroneous.  By  section  557  of  the  Code  of 
Civil  Procedure  it  is  provided  that  an  order  may  be  granted  in  the 
case  specified  in  section  549,  where  it  appears  by  the  affidavit  of  the 
plaintiff  or  any  other  person  that  a  sufficient  cause  of  action  exists 
against  the  defendant  as  prescribed  in  that  section.  By  section  558  it 
is  provided  that  the  order  may  be  granted  at  any  time  after  the  com- 
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mencement  of  the  actiah.  It  may  abo  be  granted  to  accompany  the 
stumnonSi 

''but  at  any  time  after  the  filing  or  servloe  of  the  complaint,  the  order  of  ar-> 
rest  must  be  Tacated  on  motion,  if  the  oomplalnt  fails  to  set  forth  a  cnifll- 
eient  cause  of  acttoOi  as  required  by  section  549  of  this  act,  but  where  the 
order  is  applied  for  after  the  filing  or  service  of  the  complaint  the  court 
before  granting  the  same  may  without  notice  direct  the  serylce  of  an 
amended  complaint  so  as  to  conform  to  the  allegations  required  in  subdivisions 
2  and  4  of  section  540." 

When  the  Code  was  first  enacted,  an  action  might  be  brought  to  re- 
cover either  for  moneys  embezzled  or,  upon  a  contract  where  there 
was  fraud  in  contracting  the  same,  and  an  order  of  arrest  might  have 
been  obtained  without  an  allegation  in  the  complaint  of  the  act  of 
embezzlement  or  of  the  fraud  in  contracting  the  liability.  The  order 
of  arrest  was  then  obtained  upon  affidavit,  and  the  fact  of  embezzle- 
ment or  of  the  fraud  in  contracting  the  liability  was  tried  out  on  affida- 
vits and  if  the  order  of  arrest  held,  the  plaintiff  was  not  required  to 
prove  either  the  embezzlement  or  fraud  in  contracting  the  liability 
upon  the  trial  of  the  issue.  This  was  found  to  work  injustice,  and 
it  was  deemed  expedient,  first,  where  an  order  of  arrest  was  sought 
on  the  ground  of  fraud  in  contracting  a  liability,  that  such  an  al- 
legation should  be  made  part  of  the  complaint  and  that  fraud  should 
be  proven  as  an  issue  upon  the  trial,  so  as  to  entitle  the  plaintiff  to  a 
body  execution  only  if  the  fraud  were  so  proven.  If  the  fraud  were 
not  proven,  however,  it  was  provided  that  that  did  not  prevent  the 
party  from  thereafter  brihging  an  action  to  recover  upon  the  contract 
only.  In  1879,  this  provision  that  was  embodied  in  section  550,  that 
a  party  might  obtain  an  order  of  arrest  upon  proof  of  fraud  in  the 
contracting  of  the  liability,  was  taken  from  section  550  and  placed  in 
section  549,  and  it  is  therein  provided  that  a  party  was  entitled  to  an 
order  of  arrest  as  in  that  section  provided,  where  it  is  allpged  in-  the 
complaint  that  the  defendant  was  guilty  of  fraud  in  contracting  the 
liability,  and  that  the  party  could  not  recover  in  such  an  action  without 
proving  the  fraud.  Notwithstanding  this  change,  made  as  subdivision 
4  of  section  549,  section  557  was  also  amended,  but  it  still  provided  that 
the  order  might  be  granted  in  a  case  specified  in  section  549  of  the 
act,  .where  it  appeared  by  the  affidavit  of  the  plaintiff  or  any  other 
person  that  a  sufficient  cause  of  action  existed  against  the  defendant 
as  prescribed  in  that  section.  Thereafter,  and  in  1886,  the  provision 
autfiorizing  an  order  of  arrest  in  case  of  the  embezzlement  of  property 
held  in  a  fiduciary  capacity  which  had  theretofore  been  included  in 
section  550,  was  also  changed  and  inserted  in  subdivision  2  of  section 
549,  and  it  was  therein  provided  that  such  fact  must  be  alleged  in  the 
complaint,  and  where  such  an  allegation  was  made  the  plaintiff  could 
not  recover,  unless  he  proved  the  same  on  the  trial  of  the  action,  and 
a  judgment  for  the  defendant  was  not  deemed  a  bar  to  a  new  action 
to  recover  the  money  or  the  chattel.  Section  557  was  not  in  any  way 
amended,  so  that  after  that  amendment  in  1886,  the  plaintiff  was  still 
authorized  under  section  557  to  procure  an  order  of  arrest  upon  affida- 
vit only  and  under  section  558  if  the  complaint  when  served  failed  to 
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show  a  cause  of  action  under  section  549,  the  order  of  arrest  was 
required *to  be  vacated.  In  the  same  year,  1886,  there  was  a  clause  add- 
ed to  section  558  which  is  very  significant.  That  section  provides  that 
if  the  complaint  failed  to  set  forth  a  sufficient, cause  of  action  as  pro- 
vided by  section  549,  the  order  of  arrest  must  be  vacated,  and  there 
was  in  that  year  added : 

"But  where  tbe  order  is  applied  for  after  tbe  filing  or  service  of  the  com- 
plaint the  court  before  granting  the  same  may  without  notice  direct  the 
service  of  an  amended  complaint  so  as  to  conform  to  the  allegations  re- 
quired in  subdivisions  2  and  4  of  section  549  of  this  act." 

This  provision  clearly  contemplates  that  the  order  may  be  granted 
before  the  filing  of  the  complaint.  If,  however,  it  be  not  asked  for 
until  after  the  filing  of  the  complaint,  and  the  complaint  does  not 
contain  these  allegations,  the  court  is  authorized  without  notice  to 
direct  the  filing  of  an  amended  complaint  which  shall  contain  these 
allegations.  The  allegations  thus  referred  to  are  undoubtedly  the  al- 
legations in  reference  to  the  two  provisions  taken  from  section  550 
and  placed  in  subdivisions  2  and  4  of  section  549.  The  history  of  this 
legislation  makes  clear  that,  by  transferring  these  two  provisions  from 
section  550  to  section  549,  it  was  not  intended  to  deprive  the  court, 
under  section  557,  of  the  right  to  grant  the  order  upon  affidavit.  The 
only  effect  of  the  transfer  of  these  provisions  was  to  authorize  the 
court  to  vacate  the  order,  if,  after  the  service  of  the  complaint  proper, 
the  allegations  were  not  found  therein  to  bring  it  within  subdivisions 
2  and  4  of  section  549. 

The  trial  left  court  felt  bound  by  the  decision  in  Englehardt  v. 
Benjamin,  reported  in  2  App.  Div.  91,  37  N.  Y.  Supp.  531.  That 
decision  has  never  since  been  cited  in  any  of  the  superior  courts,  and 
we  are  of  opinion  that  it  should  not  be  followed.' 

[.2]  It  is  further  contended  on  behalf  of  the  respondent,  however, 
that  the  affidavits  annexed  to  the  order  of  arrest  do  not  show  a  cause 
of  action  to  entitle  the  plaintiffs  to  such  an  order.  The  legal  title 
to  certain  accounts  were  transferred  to  the  plaintiffs.  The  defendants 
were  authorized  to  collect  those  accounts  for  the  plaintiffs  and  to 
remit  as  they  were  collected,  and  to  save  the  credit  of  the  defendants 
the  plaintiffs  were  not  to  notify  defendants'  creditors  that  they  were  the 
owners  of  the  account.  These  moneys  thus  collected  were  held  by  the 
defendants  as  the  fiduciaries  of  the  plaintiffs,  and  for  failure  to  pay 
them  over  or  for  their  misapplication  the  defendants  were  liable  as 
for  moneys  misappropriated. 

The  order  vacating  the  order  of  arrest  should  therefore  be  re- 
versed, with  $10  costs  and  disbursements,  and  the  motion  to  vacate 
denied,  with  $10  costs.    Order  filed.    All  concur. 
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WESnSBN  ICANUFAGTUBXNO  ft  OIL  00.  ▼.  AMERIOAN  SPIRITS  MFO. 

CO. 

(Supreme  Court,  Appellate  Division,  First  Department    April  4,  1919.) 

tk>i7ST8  «5=>99(1)— Law  of  the  Oasi^— DEFAin.T  Judgment— Vacation. 

Where  plaintiff,  ready  for  trial,  applied  to  the  Justices  of  the  Supreme 
Court  controlling  the  calendar  of  Special  Term,  Part  3,  for  postponement 
€l  trial,  and  upon  denial  of  applications  intentionally  suffered  a  de- 
fault Judgment  dismissing  action,  and  upon  practically  the  same  papers 
applied  to  Special  Term,  Part  1,  for  an  order  vacating  the  Judgment  of 
dismissal.  Part  1  improperly  opened  the  default;  such  application  being 
in  effect  same  as  that  denied  by  Justices  of  Part  8. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Western  Manufacturing  &  Oil  Company  against  the 
American  Spirits  Manufacturing  Company.  From  an  order  vacating 
a  judgment  dismissing  the  complaint  upon  plaintiff's  default  and  fail- 
ure to  proceed  to  trial,  when  the  case  was  reached  in  its  regular  order 
in  one  of  the  parts  of  Special  Term  to  which  it  had  been  sent  out  from 
Special  Term,  Part  3,  for  trial,  defendant  appeals.  Reversed,  and 
motion  denied. 

Argued  before  CI^ARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
SMITH,  and  SHEARN,  JJ. 

Alexander  &  Green,  of  New  York  City  (Eugene  L.  Richards,  of 
New  Yoric  City,  of  counsel,  and  Charles  C.  Deming,  of  New  York 
City,  on  the  brief),  for  appellant. 

Carter,  Lcdyard  &  Milbum,  of  New  York  City  (Edwin  Dc  T.  Bech- 
tel,^f  New  York  City,  of  counsel),  for  respondent. 

SHEARN,  J.  The  complaint  prays  for  an  accounting  by  the  de- 
fendant for  all  of  its  acts  and  omissions  with  respect  to  certain  contracts 
and  the  operation  of  a  com  degermination  plant  at  the  defendant's 
distillery  at  Peoria,  111.  The  plaintiff's  right  to  recover  depends  in 
large  part  upon  a  contract  of  February  20,  1897,  and  amendments 
thereto  on  October  19,  1898,  and  October  1,  1901.  The  defendant 
pleads,  as  against  all  rights  growing  out  of  said  contract,  a  judgment 
rendered  by  the  circuit  court  of  Peoria  county,  state  of  Illinois,  in  an 
action  between  the  same  parties,  wherein  this  defendant  recovered 
judgment  against  this  plaintiff  in  the  sum  of  $250,000  damages.  It 
appears  that  there  is  an  appeal  pending  from  said  judgment,  and  that 
it  is  expected  by  the  plaintiff  that  a  decision  will  be  rendered  early  in 
April.  If  the  judgment  is  reversed,  the  plea  of  res  adjudicata  will  fall. 
Accordingly  the  plaintiff  has  attempted  to  postpone  the  trial  of  this 
action  until  the  decision  is  rendered  by  the  Illinois  court. 

This  course  seems  to  be  reasonable,  but  the  difficulty  presented  is 
in  the  manner  in  which  the  plaintiif  has  sought  to  procure  the  post* 
ponement.  Instead  of  naoving  for  an  order  staying  the  trial,  which 
if  denied,  could  be  readily  reviewed,  plaintiff  filed  affidavits  with  suc- 
cessive justices  controlling  the  calendar  of  Special  Term,  Part  3,  set- 
ting forth  the  situation  and  asking  for  a  postponement  of  the  trial 
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until  after  the  decision  in  Illinois.  Each  of  the  several  justices  denied 
the  applications  for  such  postponement,  and,  after  brief  adjourn- 
ments, the  cause  regularly  appeared  upon  the  calendar  and  was  sent 
out  for  trial.  The  plaintiff  deliberately  and  intentionally  suffered  a  de- 
fault, and  then,  upon  practically  the  same  papers,  applied  to  Special 
Term,  Part  1,  for  an  order  vacating  the  judgment  of  dismissal,  which 
motion  was  granted. 

It  is  contrary  to  well-settled  practice  to  set  aside  defaults  inten- 
tionally suffered  under  such  circumstances.  The  course  pursued 
amounted  to  a  practical  disregard  of  the  decisions  denying  plaintiff's 
applications  to  postpone  the  trial  until  after  the  detennination  of  the 
Illinois  appeal,  upon  the  mere  chance  that  another  justice  sitting  in 
a  different  part  of  the  same  court  would  take  a  different  view  of  the 
situation.  •  Granting  plaintiff's  motion  to  open  the  default  amounted 
in  effect  to  a  reversal  of  the  decisions  rendered  by  fellow  justices  of 
co-ordinate  jurisdiction.  Such  procedure  is  not  to  be  countenanced,  and 
is  contrary  to  customary  and  orderly  procedure.  This  is  not  at  all 
the  ordinary  case  of  opening  a  default  suffered  because  a  party  was 
unready  to  proceed  to  trial,  although  ordered  to  trial  by  the  justices 
in  charge  of  the  calendar  part.    Plaintiff  was  not  unready  for  trial. 

Plaintiff  had  applied  for  a  specific  relief,  namely,  to  postpone  the 
trial  until  after  the  determination  of  the  Illinois  appeal.  This  applica- 
tion was  denied,  and  every  time  it  was  renewed  before  a  justice  in 
charge  of  the  calendar  was  again  denied.  Under  these  circumstances 
the  same  motion  should  not  have  been  entertained  in  another  part  of 
the  court.  For  these  reasons,  the  order  must  be  reversed,  and  the 
motion  denied. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs.    Order  filed.    All  concur. 


(106  Misc.  Kep.  160) 

McCUB  v.  SURVEY  ASSOCIATES,  Inc.,  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    February,  1919.) 

1.  Libel  and  Slandeb  ^=s>54 — Defense  op  Justification — Tbuth. 

A  prerequisite  to  the  defense  of  Justification  In  an  action  for  libel  Is 
that  the  matter  published  was  true. 

2.  Libel  and   Slandeb  ^=»94(1) — Justifioation — ^Extent. 

In  action  for  libel  based  on  publication  of  a  book  containing  plaintUTs 
picture  over  the  words  "The  'Toughest  Kid*  on  the  Street,"  a  defense  of  Ju«- 
tijQcation,  that  in  their  true  and  natural  import  and  intention  the  words 
were  true,  explaining  that  they  were  used  in  a  different  sense  than  alleged 
in  complaint,  but  not  denying  the  innuendoes,  limited  justification  to  the 
sense  alleged  in  complaint,  and  was  insulBdent  on  demurrer. 

8,  Libel  and  Slandeb  ^=»91 — ^Affibmative  Defenses — ^Deniaia 

Where  denials  are  not  necessary  to  complete  an  affirmative  defense  in 
an  action  for  libel,  they  are  improperly  included;  but  where  the  de- 
fense is  not  complete,  without  such  denials,  they  should  be  included  as  a 
part  thereof. 
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4.  LiBXL  Aim   &LkKDwk  4=»66<l)-^U0niiO4noN — GajktarjLBiM  Natubb   or 

WOBK. 

In  an  action  for  libel  In  the  publication  of  a  book  containing  plaintiff's 
picture  over  tiie  worda  **The  'Toughest  Kid'  on  the  Street,"  In  description 
of  an  alleged  lawless  and  deUnqoent  comxiranlty,  the  charitable  nature  of 
the  work  had  no  place  in  a  detaiae  of  iu8tificatlon«  as  distinguished  from 
the  defense  in  mitigation. 

5.  Libel  and  Slandeb  ^s959,  &5— Defense — ^Mitigation  of  Damages. 

In  action  for  libel  in  publishing  a  book  containing  plaintiff's  picture  over 
the  words  'The  *Toughest  Kid'  on  the  Street^"  a  partial  defense  that  publi- 
cation was  only  for  philanthropic  purposes  and  was  without  malice,  set 
up  in  mitigatl<m  of  damages^  was  competent  to  lessen  any  punitiTe  or 
exemplary  damages,  and,  under  Code  Civ.  Proa  t  ^^r  luid  to  be  pleaded. 
1  Libel  and  Sulndeb  ^=s>95 — Pabtial  Detensb-— Mitigation — Denial  or 
Mauce. 

In  action  for  libel  in  pubUshing  a  book  containing  plaintiff's  picture  oyer 

the  words  "The  Toughest  Kid'  on  the  Street,"  a  partial  defense  that  pub- 

licaticm  was  without  malice  rendered  it  unnecessary  to  repeat  therein  the 

denial  of  express  malice,  previously  set  up  in  the  answer. 

T.  Libel  and  Slandeb  ^=s>59|  95 — Mitigation — Chaeitable  Natube  of  Wobk. 

In  action  for  libel  against  author  of  a  book  containing  plaintiff's  picture 
orer  the  words  "The  'Toughest  Kid'  on  the  Street/'  defendant  might  set 
op  as  a  defense  in  mltii^tion  of  damages  that  defendant  corporations, 
publishing  and  distributing  boc^  were  charitable  institutions,  because^ 
although  she  did  not  allege  that  her  own  work  was  gratuitous,  such  allega- 
tions would  negative  any  implication  of  malice. 

Action  for  libel  by  William  McCue,  an  infant  over  the  age  of  14 
years,  by  Annie  Herbinger,  his  guardian  ad  litem,  against  the  Survey 
Associates,  Incorporated,  the  Russell  Sage  Poimdation,  and  Pauline 
Goldmark.  Demurrer  to  partial  defense  overruled  as  to  all  defend- 
ants, and  demurrers  as  to  defense  of  justification  sustained  as  to  all 
defendants,  with  leave  to  defendants  to  amend  their  answers,  or,  in 
default  thereof,  judgment  dismissing  such  defenses. 

Sidney  V.  Hirsh,  of  New  York  City,  for  plaintiff. 

De  Forest  Brothers,  of  New  York  City  (Robert  Thome,  of  New 
York  City,  of  counsel),  for  defendants  Survey  Associates,  Incorpo- 
rated, and  Russell  Sage  Foundation. 

Gomer  H.  Rees,  of  New.  York  City,  for  defendant  Goldmark. 

FINCH,  J.  This  is  an  action  brought  against  the  defendant  Pauline 
Goldmark,  as  authoress,  and  the  other  defendants,  as  publishers  and 
distributors,  of  a  book  which  it  is  alleged  contained  defamatory  matter 
concerning  the  plaintiflf.  The  defendant  Goldmark  answers  separately, 
while  the  other  two  defendants  unite  in  a  joint  answer.  In  both  an- 
swers are  incorporated  a  defense  of  justification  and  a  partial  defense 
in  mitigation  of  damages,  which  are  alike  in  both  answers.  To  these 
defenses  the  plaintiff  demurs  upon  the  ground  that  they  are  insufficient 
in  law  upon  the  face  thereof  and  that  the  facts  therein  stated  do  not 
constitute  a  defense  or  partial  defense. 

Tlie  book  in  question  is  entitled  "Boyhood  and  Lawlessness."  The 
complaint  alleges  that  it  purports  to  depict  conditions  in  the  section  of 
the  city  concerning  which  it  is  written,  and  which  it  describes  as  inhab- 
ited by  the  roughest  and  toughest  elements  in  the  city,  and  as  having  a 
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reputation  for  lawlessness  and  crime.    Said  book  contained  a  picture 

of  the  plaintiff,  underneath  which,  and  referring  to  which,  is  the  fol- 
lowing: "The  'Toughest  Kid'  on  the  Street/'  "These  eleven-year- 
old  delinquents  are  a  challenge  to  the  community." 

The  defendants  contend  that  the  words  "Toughest  Kid"  were  in- 
closed in  quotation  marks,  indicated  that  such  words^  had  been  used 
of  the  boy  by  some  other  person,  and,  taken  in  connection  with  the 
general  context  and  import  of  the  whole  publication,  merely  referred 
to  the  plaintiff  as  one  who,  in  common  with  all  other  boys  of  the  same 
locality,  were  in  fact  a  challenge  to  the  community  under  existing 
conditions.  Further,  that  the  defendants  Russell  Sage  Foundation  and 
Survey  Associates,  Incorporated,  are  charitable  corporations,  and  that 
the  purpose  of  the  publication  of  the  book  in  question  was  to  remedy 
the  conditions  therein  described. 

[1,  2]  A  prerequisite  to  the  defense  of  justification  is  that  the  mat- 
ter published  was  true.  The  defendants  in  said  defense  allege  that, 
"in  their  true  and  natural  import,  intention  and  significance,  the  print- 
ed matter  appearing  upon  the  said  page  in  connection  with  the  said 
photograph  was  and  is  true."  This  allegation,  however,  does  not  meet 
the  allegations  of  the  complaint  in  this  connection.  The  defendants 
explain  that  the  words  were  used  in  a  different  sense  than  alleged  in 
the  complaint,  but  they  fail  to  deny  in  said  defense  the  innuendoes  of 
the  complaint.  The  defendants,  therefore,  are  limited  to  a  justification 
of  the  words  in  the  sense  only  in  which  the  complaint  alleged  they  were 
used.  McDonald  v.  Press  Pub.  Co.,  174  App.  Div.  463,  161  N.  Y. 
Supp.  356.  The  attempted  justification,  being  not  as  broad  as  the 
charge,  must  fail.  Block  v.  Nussbaum,  160  App.  Div.  678,  146  N.  Y. 
Supp.  55 ;  McDonald  v.  Press  Pub.  Co.,  174  App.  Div.  463,  161  N. 
Y.  Supp.  356;  Morse  v.  Press  Pub.  Co.,  49  App.  Div.  875,  63  N.  Y. 
Supp.  423. 

In  McDonald  v.  Press  Pub.  Co.,  supra,  McLaughlin,  J.,  said : 

"It  was  proper,  so  far  as  the  innuendoes  are  concerned,  to  include  denials 
of  them  in  the  defenses  of  Justification  and  mitigation,  in  order  to  make  the 
defenses  complete.  Haflfen  v.  Tribune  Ass'n,  126  App.  Div.  675  [111  N.  Y. 
Supp.  225] ;  Holllngsworth  v.  Spectator  Co.,  No.  1,  53  Id.  291  [65  N.  T.  Supp. 
812].  Indeed,  J  think  9uch  a  denial  U  not  only  proper  hut  necessary."  Italics 
not  in  original. 

[3]  A  good  deal  has  been  said  concerning  the  propriety  of  denials 
being  realleged  in  an  affirmative  defense.  When  they  are  not  neces- 
sary to  complete  such  defense,  it  is  obvious  that  they  then  are  improp- 
erly included.  When,  however,  the  defense  is  not  complete  without 
such  denials  they  should  be  included  as  a  part  thereof.  The  case  at 
bar  is  of  the  latter  class. 

[4]  In  the  defense  of  justification  as  distinguished  from  the  de- 
fense in  mitigation  the  allegation  of  the  charitable  nature  of  the  work 
has  no  place. 

[5]  The  partial  defenses  plead  the  same  matter  set  up  as  a  com- 
plete defense,  and  allege,  further,  that  the  publication  was  not  for  the 
purpose  of  trade  or  profit,  but  for  philanthropic  purposes  only,  and 
was  published  without  malice* 
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This  defense  k  set  up  in  mitigation  of  damages.  It  tends  to  dis- 
prove actual  malice,  and  hence  is  competent  for  the  purpose  of  lessening 
any  ptmitive  or  exemplary  damages  which  might  be  recovered  against 
the  defendants,  and  which  mitigating  facts  must,  under  section  536 
of  the  Code  of  Civil  Procedure,  be  pleaded  in  order  to  be  availed  of 
upon  the  trial.  Wandell  v.  Edwards,  25  Hun,  498;  Gray  v.  Brboklyn 
Union  Pub.  Co.,  35  App.  Div.  286,  55  N.  Y.  Supp.  35. 

[I]  The  point  is  made  that  this  partial  defense  is  also  incomplete 
and  defective  because  of  failure  to  deny  express  malice;  But  the  af- 
firmative allegation  in  said  defense  that  the  publication  was  without 
malice  rendered  it  unnecessary  to  repeat  therein  the  denial  thereto- 
fore set  up  in  the  answer.    Haffen  v.  Tribune  Ass'n,  supra. 

[7]  The  defendant  Goldmark  may  set  up  as  a  defense  in  mitiga- 
tion of  damages  the  fact  that  the  defendant  corporations  were  chari- 
table institutions,  because,  although  the  defendant  Goldmark  does  not 
allege  that  her  own  services  were  gratuitous,  yet  these  allegations  show 
the  circumstances  under  which  she  was  writing  and  the  purpose  and 
spirit  of  her  work  and  tend  to  negative  any  imputation  of  malice. 

For  the  foregoing  reasons  it  is  unnecessary  to  consider  the  other 
objections  raised  by  the  plaintiff  in  his  memorandum.  The  demurrers 
to  the  partial  defense  should  be  overruled  as  to  all  the  defendants.  The 
demurrers  ^  to  the  defense  of  justification  should  be  sustained  as  to 
all  defendants,  without  costs  to  either  side,  with  leave  to  the  defend- 
ants, in  so  far  as  said  demurrers  have  been  sustained,  to  amend  their 
respective  answers  within  10  days,  or  in  default  thereof  judgment  dis- 
missing said  defenses. 

Judgment  accordingly. 


(186  App.  Div.  ers) 

HOLMES  et  al.  v,  OAMP  et  al. 

(Supreme  CJourt,  Appellate  Division,  First  Department.    Marcb  7,  1919.) 

1^  GoKPOBAXioNS  Qs»61&— DibboijXTTION — Statutory  Tbustees. 

The  president  and  directors  or  managers  of  a  Missouri  corporation, 
made  tmstees  upon  its  dissolution  under  Missouri  statutes,  are  not  offi 
cers  of  the  court,  upon  the  corporation's  dissolution,  but  merely  statutory 
liquidators. 
2.  Abatevknt  ahd  IBLkvjtal  ^s»39 — Disbolxttion  or  Oobpobation — ^Effbot. 
Ck)rporatlon's  cause  of  action  to  recover  its  property  does  not  abate 
upon  the  dissolution  of  the  corporation,  but  simply  devolves  upon  and 
becomes  vested  in  the  trustees  in  dissolution. 
8.  Ck>BPORATioNs  ^=»174 — Status  of  Stockholdebs — ^Property. 

Stockholders  of  a  corporation  are  pro  tanto  the  equitable  owners  of  thn 
corporation. 

4.  CJoBPOBATiONs  *»617(5)— Dissolution  of  Corpobatiow— Pewdiwo  Action 
— Representative  Action. 

Where  r^resentative  action  by  stockholders  of  subsidiary  corporation 
was  instituted  prior  to  dissolution  of  corporation,  and  was  brought,  not 
only  on  behalf  of  subsidiary  corporation,  but  also  indirectly  for  benefit 
of  holding  corporation,  appointment  of  statutory  trustees  in  dissolution 
is  not  sufficient  ground  for  abating  action,  or  halting  it  until  the  trustees 
either  institute  new  action  or  petition  to  be  substituted  as  plaintiffs,  where 
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trustees  are  same  persons  wbo  were  directors  at  ttme  of  dlssdtitlQn,  tlie 
corporation  having  up  to  that  time  refused  to  institute  an  action,  where 
statute  of  limitations  may  have  intervened  as  a  defense  to  any  such  new 
action,  where  trustees  may  have  made  no  objection  to  being  made  parties 
to  the  action,  where  it  has  been  held  that  action  is  maintainable  by  stock- 
holders of  holding  company  Indirectly  for  benefit  of  holding  company, 
which  has  not  been  dissolved,  and  where  the  only  party  opposing  is  one 
Into  whose  hands  have  been  traced  proceeds  of  alleged  fraud  perpetrated 
upon  the  stockholders. 

Page,  J.,  dissenting  in  part 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Robert  Holmes,  individually  and  as  trustee,  and  others, 
against  Hugh  N.  Camp,  Jr.,  individually  and  as  sole  surviving  execu- 
tor, and  others.  From  an  order  granting  plaintiffs'  motion  to  make 
Clinton  )i.  Crane,  as  president,  and  Edwards  Whitaker  and  others, 
as  statutory  trustees,  etc.,  parties  defendant,  and  granting  plaintiffs 
leave  to  serve  a  supplementary  summons  and  complaint  upon  these 
persons,  defendant  Edward  C.  Smith  appeals.    Order  affirmed. 

See,  also,  180  App.  Div.  409,  167  N.  Y.  Supp.  840. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Elkus,  Gleason  &  Proskauer,  of  New  York  City  (Abram  I.  Elkus, 
of  New  York  City,  of  counsel,  and  Carlisle  J.  Gleason  and  Wesley 
S.  Sawyer,  both  of  New  York  City,  on  the  brief),  for  appellant. 

Ingraham,  Sheehan  &  Moran,  of  New  York  City  (Louis  B.  Grant, 
of  New  York  City,  of  counsel,  and  Samuel  F.  Moran,  of  New  York 
City,  on  the  brief),  for  respondents. 

SHEARN,  J.  This  case  presents  a  somewhat  troublesome  question. 
The  action  is  a  representative  one,  brought  by  stockholders  in  be- 
half of  the  Doe  Run  Lead  Company  to  compel  the  defendants  to  ac- 
count for  certain  shares  of  St.  Joseph  Lead  Company  stock  and  the 
profits  derived  therefrom  by  way  of  stock  and  cash  dividends,  and  the 
proceeds  of  any  such  shares  and  the  accretions  thereto  which  may 
have  been  sold.  The  substance  of  the  all^ations  is  that  the  officers 
and  directors  of  the  Doe  Run  Lead  Company  sold  18,679  shares  of 
the  capital  stock  of  the  St.  Joseph  Lead  Company,  which  were  equitably 
owned  by  the  Doe  Run  Lead  Company,  to  themselves  and  others,  in- 
cluding the  defendant  appellant.  Smith,  and  that  they  paid  the  Doe  Run 
Lead  Company  less  than  the  reasonable  or  market  value  of  the  stock. 
Smith  was  not  a  director  of  the  Doe  Run  Lead  Company,  but  it  is 
alleged  that  he  actively  conspired  with  the  directors  to  defraud  the 
Doe  Run  Lead  Company  of  the  profits  of  said  sale,  and  that  the 
acts  in  consummation  of  the  fraud  were  participated  in  by  Smith, 
who  thereby  acquired  a  part  of  the  profits  that  equitably  belonged  to 
the  Doe  Run  Lead  Company.  The  sufficiency  of  the  complaint  has 
been  sustained  by  the  Court  of  Appeals.  219  N.  Y.  359,  114  N.  E 
841. 


Digitized  by 


Google 


Sup.  Ct)  nojMm  ▼.  OAUP  Ki 

The  saien  complained  of  occurred  in  1902,  apd  the  actk>n  was  begun 
in  February,  1916,  over  thirteen  years  later.  The  Doe  Run  Lead 
Conapany  was  organized  under  the  laws  of  the  state  of  Missouri. 
Plaintiffs  were  stockholders  in  that  con^pany  until  December,  1913, 
when  they  exchanged  their  stock  for  ^ares  in  the  St.  Joseph  Lead 
Company.  The  plaintiff  Robert  Holmes,  however,  still  owns  some 
stock  in  the  Doe  Run  Lead  Company.  The  St.  Joseph  Lead  Company 
was  at  the  commencement  of  this  action  the  owner  of  97  per  cent,  of 
the  capital  stock  of  the  Doe  Run  Lead  Company,  and  is  a  corporation 
organized  and  existing  under  the  laws  of  the  state  of  New  York.  The 
testators  of  the  defendants  sued  as  executors  were  directors  of  both 
corporations  at  the  time  of  the  acts  complained  of.  The  defendant  Setz 
was  a  director  and  officer  of  both  <5orpocations.  While  the  corporate 
entities  were  maintained,  nevertheless  the  New  York  corporation  con- 
trolled the  Missouri  corporation. 

There  were  two  ways  in  which  an  action  might  be  set  in  motion  by 
the  plaintiffs  to  get  the  Doe  Run  Lead  Company  to  institute  an  action 
to  recover  the  property  of  which  it  had  been  despoiled.  Ckie  was  by 
the  plaintiffs,  as  stockholders  of  the  St.  Joseph  Lead  Company,  to  pro- 
cure its  directors,  representing  97  per  cent,  of  the  stock  of  the  Doe 
Run  Lead  Company,  to  cause  the  directors  of  the  controlled  company 
to  have  the  Doe  Run  Lead  Company  institute  such  an  action ;  the  other 
was  for  the  plaintiff  Camp*  as  a  stockholder  of  the  Doe  Run  Lead  Comr 
pany,  to  procure  the  directors  of  the  Doe  Rim  Lead  Company  to 
cause  the  corporation  to  institute  such  an  action.  Demands  were  made 
upon  the  directors  of  both  corporations  looking  to  such  a  result,  but 
the  demands  were  refused,  and  the  complaint  shows  that  both  cor- 
porations were  controlled  by  directors  who  were  parties  to  or  interested 
in  the  alleged  frauds  complained  of  or  in  their  fruits.  Thereupon 
tills  action  was  begun  on  February  21,  1916.  Thereafter,  and  on  June 
11,  1917,  the  Doe  Run  Lead  Company  was  dissolved  pursuant  to  the 
statutes  of  Missouri,  which  provide,  among  other  things,  that : 

**Upon  the  dissolution  •  «  *  the  president  and  directors  or  managers 
of  the  affairs  of  said  corporation  at  the  time  of  its  dissolution  *  *  •  shall 
be  trustees  of  such  corporation,  with  fuU  power  to  settle  the  affairs,  coUect 
the  outstanding  debts  and  divide  the  moneyd  and  other  property  among  the 
stockholders,  afte^  paying  the  debts,"  etc. 

Thereupon  motion  was  made  for  leave  to  serve  a  supplemental  sum- 
mons and  complaint,  making  the  said  trustees  in  dissolution  parties  de- 
fendant. Notice  of  the  motion  was  given  to  one  of  the  trustees,  who 
made  no  opposition  to  the  motion.  It  was  opposed  by  the  appellant. 
Smith,  who  appeals  from  the  order  granting  the  motion. 

The  cause  of  action  vested  in  the  Doe  Run  Lead  Company  when  it 
was  instituted,  and  the  proceeds  belonged  to  it.  By  virtue  of  the  dis- 
solution the  cause  of  action  vested  in  the  trustees.  It  is  contended 
that  after  dissolution  the  action  could  not  be  prosecuted  by  the  plain- 
tiffs as  stockholders  and  representatives  of  a  defunct  corporation,  but 
could  only  be  prosecuted  by  the  trustees,  and  that  therje  is  no  authority 
for  making  the  trustees  parties  defendant,  when  to  do  so  amounts 
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in  effect  to  allowing  the  plaintiff  to  prosecute  in  behalf  of  the  trustees 
a  cause  of  action  vested  in  the  trustees. 

The  appellant's  learned  counsel  cites  many  cases  dealing  with  the 
right  to  sue  after  dissolution  upon  a  cause  of  action  existing  against 
a  corporation  prior  to  dissolution,  but  such  cases  do  not  seem  to  me  to 
touch  this  case,  which  is  not  directed  against  a  corporation,  but  is 
brought  in  its  favor. 

Neither  does  the  case  of  Seagrist  v.  Reid,  171  App.  Div.  755,  157  N. 
Y.  Supp.  979,  support  the  respondent.  That  case  dealt  with  .the  ap- 
pointment of  mere  chancery  receivers,  in  whom  the  title  to  the  cor- 
poration's property  did  not  vest.  But  for  the  peculiar  facts^of  the 
present  case,  hereinafter  summarized,  the  Seagrist  Case  would  tend  to 
support  the  appellant. 

It  is  necessary,  however,  to  consider  the  decision  of  this  court  in 
Howe  V.  N.  Y.,  N.  H.  &  H.  R.  Go.,  142  App.  Div.  451,  126  N.  Y. 
Supp.  1090.  The  plaintiff  was  a  stockholder  in  a  railroad  that  we  will 
call  the  "Air  Line."  The  defendant,  a  Connecticut  corporation,  leased 
of  the  Air  Line  its  railroad  and  equipment,  depreciated  the  value  of 
the  property,  acquired  a  majority  of  the  stock  of  the  Air  Line,  elected 
its  entire  board  of  directors,  and  caused  a  sale  of  all  its  property  to 
be  made  to  itself  at  an  inadequate  price,  in  fraud  of  the  rie^hts  of 
the  stockholders  of  the  Air  Line,  and  then  caused  the  Air  Line  to  be 
merged  into  the  defendant.  The  action  was  a  representative  one, 
praying  ior  an  accounting.    In  sustaining  a  demurrer,  this  court  said : 

"But  for  the  fact  that  the  Bopfton  &  New  Yorfe  Air  Une  RaUroad  Company 
has  ceased  to  exist,  the  plaintiff  might  possibly  maintain  an  action  in  this 
state  to  compel  a  restoration  of  its  property  and  franchises,  if  the  court 
could  get  jurisdiction  of  the  necessary  parties.  But  the  corporation  has 
ceased  to  exist  The  devolution  of  Its  property  rights  upon  the  death  of  a 
corporation  must  be  governed  by  the  laws  of  the  state  of  Its  creation.  The 
courts  of  this  state  should  not  undertalse  to  administer  foreign  assets  of  a 
dead  foreign  corporation,  any  more  than  it  would  do  the  like  in  the  case  of  a 
natural  person." 

[1]  That  case  would  seem  to  be  strongly  against  the  respondents,  but 
for  the  fact  that,  in  that  case,  the  corporation  had  ceased  to  exist 
before  the  cause  of  action  accrued  and  before  the  action  was  begun. 
The  question  is  therefore  presented  as  to  whether  or  not,  under  the 
peculiar  circumstances  of  this  case,  the  action  may  be  prosecuted  to 
judgment  after  dissolution,  but  where  the  dissolution  occurred  after 
the  action  was  begun.  An  effort  should  be  made  to  uphold  the  right 
of  action,  if  it  can  be  legally  done,  for,  otherwise,  a  means  altogether 
too  handy  is  presented  and  sanctioned  for  destroying  the  rights  of 
minority  stockholders.  If  the  statutory  trustees  in  dissolution  were, 
like  permanent  receivers  in  dissolution,  officers  of  the  court,  reliance 
might  be  had  that  the  court  would  compel  them  to  do  their  duty  and 
continue  the  suit.  But  they  are  not  officers  of  the  court.  They  are 
mere  statutory  liquidators.  Relfe  v.  Rundle,  103  U.  S.  222,  225.  26  L. 
Ed.  337;  Martyne  v.  American  Union  Fire  Insurance  Co.,  216  N.  Y. 
183,  194,  110  N.  E.  502. 

[2,3]  It  cannot  be  said  in  any  true  sense  that  the  cause  of  ac- 
tion to  recover  for  the  corporation  its  property  abates  upon  the  deatih 
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or  dissolution  of  the  corporation.  It  simply  devolves  upon  and  be- 
comes vested  in  its  trustees  in  dissolution.  After  all,  the  stockholders 
of  a  corporation  are  pro  tanto  the  equitable  owners  of  the  property  of 
the  corporation.  It  is  for  them  and  the  creditors  that  the  right  to  main- 
tain these  representative  actions  has  been  created.  Going  so  far  as 
to  hold  that  a  stockholder  in  a  holding  company  may  in  some  circum- 
stances mountain  a  representative  action  for  the  benefit  of  the  sub- 
sidiary company,  and  thus  indirectly  for  the  advantage  of  the  holding 
company.  Justice  Scott  said  in  a  previous  appeal  in  tihis  case  (Holmes 
V.  Camp,  180  App.  Div.  at  page  412,  167  N.  Y.  Supp.  at  page  842) : 

"Such  actions  are,  as  they  are  commonly  designated,  purely  representative, 
the  plaintiff  being  permitted  to  maintain  the  action,  notwithstanding  his 
la<^  of  direct  interest,  solely  to  set  the  machinery  of  justice  In  motion,  and 
to  prev^it  what  would  otherwise  be  a  complete  failure  of  Justice.  3  Pom. 
Eq.  Juris.  (3d  Ed.)  2123.  This  form  of  action  Is  an  invention  of  equity,  and 
stockholders  are  allowed  to  resort  to  it,  notwithstanding  a  lack  of  direct  in- 
terest in  the  relief  sought  because,  as  it  has  been  said,  'the  claims  of  Justice 
would  be  found  superior  to  any  difficulties  arising  out  of  technical  rules  re-' 
specting  the  mode  in  which  corporations  are  required  to  sue.*  Foss  v.  Har- 
bottle,  2  Hare,  461,  402.  The  part  which  a  stockholder  plays  in  such  an  action 
Is  merely  that  of  an  instigator.  The  cause  of  action  is  that  of  the  corpora- 
tion, and  the  recovery  must  run  in  Its  favor.  Under  these  circumstances  it 
Is  not  easy  to  see  why  a  stockholder  in  a  holding  company  may  not  main- 
tain such  an  action  for  the  benefit  of  the  subsidiary  company,  and  thus  in- 
directly for  the  advantage  of  the  holding  company." 

[4]  The  form  of  action  being  an  invention  of  equity,  the  role  of 
the  stockholder  being  merely  that  of  an  instigator  of  the  action,  and 
the  recovery  inuring  ultimately  to  the  benefit  of  stockholders  and  credi- 
tors, it  seems  to  me  that,  where  the  action  has  been  properly  set  in 
motion,  not  only  in  behalf  of  a  then  existing  subsidiary  corporation, 
but  indirectly  for  the  benefit  of  the  holding  company,  which  has  not 
been  dissolved,  the  mere  appointment  of  statutory  trustees  in  disso- 
lution should  not  be  held  to  be  a  sufficient  ground  for  abating  the  ac- 
tion, or  even  halting  it  until  the  problematic  action  is  taken  by  the  trus- 
tees of  either  instituting  a  new  action  or  petitioning  to  be  substituted 
as  plaintiffs  to  continue  the  pending  action  in  their  name,  particularly 
in  such  a  case  as  this,  where  (1)  the  trustees  are  the  same  persons 
who  were  directors  at  the  time  of  dissolution,  the  corporation  having 
up  to  that  time  refused  to  institute  an  action ;  (2)  where  the  statute 
of  limitations  may  have  intervened  as  a  defense  to  any  such  new  action ; 
(3)  where  the  trustees  may  have  made  no  objection  to  being  made  par- 
ties to  the  action ;  (4)  where  it  has  been  held  that  the  action  is  main- 
tainable by  the  plaintiffs  as  stockholders  of  the  holding  company  in- 
directly for  the  benefit  of  the  holding  company,  which  has  not  been 
dissolved;  and  (5)  where  the  only  party  objecting  is  one  into  whose 
hands  have  been  traced  the  proceeds  of  an  alleged  fraud  perpetrated 
upcm  the  plaintiffs. 

I  am  therefore  of  the  opinion  that  the  order  should  be  affirmed, 
with  $10  costs  and  disbursements.    Order  filed. 

CLARKE,  P.  J.,  and  DOWNING  and  SMITH,  JJ.,  concur. 
175N.Y.S.— 23 
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PAGE,  J.  The  defendant  Smith  was  the  only  one  to  appear  and 
oppose  the  motion,  although  all  the  defendants  and  one  of  the  statutory 
trustees  of  the  Doe  Run  Lead  Company  were  served  with  notice 
thereof.  I  cannot  see  how  the  defendant  Smith  is  aggrieved  by  the 
bringing  in  of  these  statutory  trustees  as  parties  defendant.  See 
Holmes  v.  Camp,  219  N.  Y.  359,  373,  114  N.  E.  841.  The  questions  dis- 
cussed by  my  Brother  SHEARN  might  have  been  raised  by  the  statu- 
tory trustees,  if  they  had  been  so  advised ;  but,  until  the  questions  are 
raised  in  a  manner  properly  to  bring  them  before  the  court,  I  do  not 
think  they  should  be  considered.  In  an  equity  action  the  plaintiff  is 
generally  allowed  to  bring  in  as  many  defendants  as  he  deems  neces- 
sary to  full  and  adequate  relief,  and  where  a  party  defendant  has 
died,  or  a  corporation  defendant  has  been  dissolved,  pending  the  suit, 
it  is  proper  for  the  court  by  a  supplemental  summons  and  complaint 
to  bring  in  the  personal  representatives,  receivers,  trustees,  or  what- 
ever person  represents  or  is  vested  with  the  property  of  such  defendant. 
When  these  representatives  have  been  served,  they  can  then,  if  they 
are  so  advised,  by  proper  pleading,  assert  whatever  claims  or  defenses 
they  may  have. 

For  these  reasons  I  concur  in  the  result  only  of  Mr.  Justice 
SHEARN'S  opinion. 


COMISION  REGULADORA  DEL   MERCADO   DE  IIENBQUEN  v.   BATES 

et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.     April  4,  1919.) 

Action  «=>38(1) — Joindeb  of  Causes  of  Action — Conspibact  to  Defbaud. 
Complaint  by  a  corporation  against  former  officers  or  agents,  alleging 
a  conspiracy  to  defraud  plaintiff,  setting  forth  various  overt  acts  flowing 
from  the  alleged  compact,  held  not  to  state  more  than  one  cause  of  action. 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  the  Comision  Regiiladora  Del  Mercado  de  Henequen  against 
Nicholas  Escalante  Bates  and  others  impleaded.  From  an  interlocu- 
tory judgment,  sustaining  the  demurrer  of  the  named  defendant  to  the 
complaint,  the  plaintiff  appeals.  Judgment  reversed,  and  demurrer 
overruled,  with  leave  to  defendant  to  withdraw  demurrer  and  to  an- 
swer, on  payment  of  costs. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

Spencer,  Ordway,  Lloyd  &  Wierum,  of  New  York  City  (Otto  C. 
Wierum,  Jr.,  of  New  York  City,  of  counsel),  for  appellant. 

Stanchfield  &  Levy,  of  New  York  City  (Siegfried  F.  Hartman,  of 
New  York  City,  of  counsel),  for  respondent. 

MERRELL,  J.  This  is  an  appeal  by  the  plaintiff,  Comision  Regula- 
dora  del  Mercado  de  Henequen,  from  an  interlocutory  judgment  sus- 
taining the  demurrer  of  the  defendant  Nicholas  Escalante  Bates  to  the 
complaint  herein.    The  action  is  to  recover  the  sum  of  $600,000  dam- 

^=:9For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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ages  alleged  to  have  been  sustained  by  the  plaintiff  by  reason  of  a 
conspiracy  between  the  denrarring  defendant,  Nicholas  Escalante  Bates, 
and  two  others,  F.  Bradley  Cox  and  Victor  A.  Rendon, 

The  complaint  first  alleges  that  die  plaintiff  is  a  body  politic  and 
corporate,  having  no  capital  stock,  and  having  been  created  by  and 
existing  under  the  laws  of  the  state  of  Yucatan,  in  the  republic  of 
Mexico,  with  an  office  in  the  city  and  county  of  New  York.  The  com- 
plaint further  alleges  that  between  the  1st  day  of  September,  1915,  and 
the  9th  day  of  October,  1916,  the  defendant  Victor  A.  Rendon  was 
the  general  attorney  in  fact  of  the  plaintiff  in  the  United  States,  and 
during  the  same  period  the  said  Nicholas  Escalante  Bates  was  the  plain- 
tiff's general  agent  in  charge  of  its  office  in  the  United  States,  under 
the  general  supervision  of  the  defendant  Rendon.  The  complaint  then 
contains  an  allegation  that  the  plaintiff's  business  consisted  of  selling 
in  the  markets  of  the  United  States  a  certain  fiber  known  as  sisal  pro- 
duced in  the  state  of  Yucatan,  and  used  extensively  in  the  United  States 
in  the  manufacture  of  twine. 

rhe  plaintiff  f-urther  alleges,  on  information  and  belief,  that  the  de- 
fendant F.  Bradley  Cox  was  an  intimate  friend  and  business  associate 
of  the  defendant  Bates,  and  was  connected  with  said  Bates  in  one  or 
more  business  enterprises;  that  **at  some  time  prior  to  the  8th  day 
of  March,  1916,  the  defendants,  wickedly  intending  and  contriving  to 
defraud  the  plaintiff,  and  to  make  for  themselves  large  and  unlaw- 
ful gains  and  profits  at  the  expense  of  the  plaintiff,  entered  into  a 
joint  conspiracy  for  the  doing  of  the  several  acts  hereinafter  more 
particularly  set  forth."  The  complaint  then  follows  with  allegations 
in  the  fifth,  sixth,  seventh,  and  eighth  paragraphs  thereof  showing  that 
in  pursuance  of  such  conspiracy  the  said  defendants,  in  the  city,  coun- 
ty, and  state  of  New  York,  entered  into  and  evolved  certain  schemes 
for  their  enrichment  at  the  expense  and  to  the  damage  of  said  plaintiff. 

By  the  fifth  paragraph  of  the  complaint  it  is  alleged  that  the  de- 
fendants, "in  pursuance  of  said  conspiracy,"  caused  to  be  organized  a 
corporation  known  as  Lent  Brokerage  Company,  Incorporated,  witfi  a 
capital  stock  of  $5,000,  of  which  only  $500  was  paid  in,  in  cash,  prior 
to  the  making  of  the  contract  thereinafter  described ;  that  the  defend- 
ant F.  Bradley  Cox  was  made  the  secretary  and  treasurer  of  said  cor- 
poration ;  that  immediately  after  its  organization  the  defendants  Ren- 
don and  Bates,  purporting  to  act  on  behalf  of  and  in  the  name  of 
the  plaintiff,  entered  into  a  contract  with  said  Lent  Brokerage  Com- 
pany for  pretended  services  to  be  rendered  by  said  company  in  in- 
specting and  grading  hemp  imported  into  the  United  States,  under  the 
terms  of  which  contract  said  Ldnt  Brokerage  Company  was  to  receive 
from  the  plaintiff  in  one  year  for  such  pretended  services  upwards  of 
$200,000,  besides  allowances  for  pretended  expenses  exceeding  $10,- 
000,  and  other  sums  of  money,  and  that  said  sums  of  money  were  so 
paid,  and  that  the  object  of  the  formation  of  said  corporation  and  of 
the  making  of  tho  said  contract  and  the  payments  of  money  thereunder 
was  to  secure  to  the  defendants,  through  the  medium  of  said  corpo- 
ration, and  that  thereby  the  defendants  did  secure,  large  and  unrea- 
sonable and  unlawful  gains  and  profits  at  the  expense  of  the  plaintiff. 
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By  the  sixth  paragraph  of  said  complaint  the  plaintiff  alleges  that  in 
or  about  the  month  of  May,  1916,  the  defendants  Rendon  and  Bates, 
"in  pursuance  of  said  conspiracy,"  purchased  or  contracted  to  pur- 
chase in  the  name  of  and  with  the  funds  of  plaintiff  10,000,000  cart- 
ridges at  the  price  of  $43  per  1,000;  that  the  defendants  represented 
to  plaintiff  that  such  cartridges  were  to  be  purchased  from  the  manu- 
facturers thereof  and  on  exceptionally  favorable  terms ;  that  as  a  mat- 
ter of  fact  the  defendants  purchased  said  cartridges  of  the  defend- 
ant F.  Bradley  Cox,  who  was  not  a  manufacturer  of  cartridges,  but 
who  obtained  the  same,  or  portions  thereof,  from  various  sources,  and 
paid  for  the  same  with  moneys  furnished  by  the  defendants  Rendon 
and  Bates  from  the  funds  of  the  plaintiff,  at  the  rate  of  $38  per  1,000; 
that  as  a  part  of  said  pretended  cartric^e  deal,  and  in  further  pur- 
suance of  said  conspiracy,  the  defendants  Rendon  and  Bates  deposited 
from  plaintiff's  moneys  in  the  Battery  Park  National  Bank  the  sum 
of  $50,000  as  pretended  security  for  the  performance  by  plaintiff  of 
said  contract  on  its  part ;  that  said  Cox  only  delivered  6,000,000  cart- 
ridges on  account  of  said  contrad,  and  collected  fnom  the  plaintiff 
the  sum  of  $258,000  at  said  price  therefor,  which  included  a  profit  of 
$40,000;  that  the  plaintiff  performed  on  its  part  every  requirement 
and  condition  of  said  contract,  hut  that,  notwithstanding  that,  the  de- 
fendant Cox  on  November  13, 1916,  falsely  pretending  that  he  had  fully 
performed  the  conditions  of  said  contract  for  the  delivery  of  said 
10,000,000  cartridges,  and  that  the  plaintiff  had  failed  to  perform  the 
conditions  thereof  on  its  part,  wrongfully  procured  and  induced  the 
said  Battery  Park  National  Bank  to  pay  over  to  him,  out  of  said  de- 
posit of  $50,000,  the  sum  of  $25,000;  that  the  said  purchase  and 
sale  of  cartridges,  and  the  forfeiture  and  payment  of  said  $25,000, 
was  made,  consented  to,  procured,  and  made  possible  by  the  defend- 
ants in  pursuance  of  said  conspiracy,  and  for  the  purpose  of  their  own 
enrichment  at  plaintiff's  expense,  and  in  disregard  and  violation  of  the 
duty  owed  by  said  Rendon  and  Bates  to  the  plaintiflf. 

In  the  seventh  paragraph  of  plaintiflF's  complaint  another  overt  act 
on  the  part  of  said  conspirators  is  set  forth.  It  is  therein  alleged,  on 
information  and  belief,  that  on  or  about  June  9,  1916,  "pursuant  to  the 
conspiracy  aforesaid,"  the  defendants  Rendon  and  J^ates,  in  the  name 
arid  with  the  funds  of  the  plaintiff,  purchased  of  their  coconspirator, 
the  defendant  F.  Bradley  Cox,  250,418  bushels  of  com  for  the  sum 
of  $258,549.65 ;  that  said  corn,  to  the  knowledge  of  the  defendants,  was 
of  very  poor  quality,  and  was  not  worth  the  sum  so  paid;  that  the 
same  was  poorly  packed  and  inclosed  in  old,  rotten,  worn-out,  and  im- 
perfect bags,  so  that  large  quantities  thereof  were  lost  and  damaged 
in  shipment,  loading,  and  tmloading;  that  such  transaction  and  sale 
to  plaintiff  was  made  for  the*  purpose  of  securing  for  the  defendants 
large  gains  and  profits  at  plaintiff's  expense,  and  in  disregard  of  the 
duty  owed  by  the  defendants  Rendon  and  Bates  to  the  plaintiff. 

By  the  eighth  paragraph  of  the  complaint  the  plaintiff  further  alleges, 
on  information  and  belief,  that  on  or  about  June  26,  1916,  pursuant  to 
such  conspiracy,  the  defendants  Rendon  and  Bates  sold  and  delivered 
to  the  defendant  Cox,  who  falsely  pretended  to  represent  a  Canadiaii 
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syndicate,  33,194  bales  of  sisal  hemp  at  the  price  of  7%  cents  per 
pound,  the  total  purchase  price  amounting  to  $884,351.34,  and  that 
on  July  4,  1916,  the  defendants,  in  futherance  of  said  conspiracy, 
caused  to  be  organized  a  corporation  entitled  United  States  Trading 
Company,  with  a  capital  stock  of  $10,000,  and  the  defendant  Cox  as- 
signed to  said  corporation  forthwith  his  pretended  contract  with  the 
plaintiff  for  the  purchase  of  said  33,194  hales  of  sisal ;  that  the  said 
Rendon  and  Bates,  in  furtherance  of  said  conspiracy  and  in  order  to 
enable  the  defendant  Cox  to  procure  money  with  which  to  make  pay- 
ment of  a  portion  of  the  purchase  price,  caused  certain  warehouse 
receipts  to  be  issued  to  the  said  United  States  Trading  Company,  and 
policies  of  fire  insurance  upon  the  said  sisal  to  be  transferred  to  said 
corporation.  The  said  defendants  Rendon  and  Bates  had,  prior  to 
said  June  26,  1916,  received  instructions  from  plaintiff  not  to  sell  the 
said  sisal  for  less  than  10  cents  per  pound,  and  that  in  fact,  the  market 
price  and  value  of  said  commodity  on  said  date  was  not  less  than 
said  sum  of  10  cents  per  pound ;  that  on  July  12,  1916,  the  defend- 
ant Cox,  in  the  name  of  said  Unitid  States  Trading  Company,  sold 
said  sisal  in  one  lot  for  the  sum  of  9%  cents  a  pound,  thereby  realizing 
a  profit  of  $305,000  on  said  deal ;  that  said  sale  of  sisal  was  made  in 
pursuance  of  said  conspiracy  and  for  the  purpose  of  enriching  the 
defendants  at  plaintiff's  expense,  in  disregard  of  the  duty  owed  by  the 
defendants  Rendon  and  Bates  to  plaintiff. 

Upon  said  allegations  the  plaintiff  demands  judgment  under  its  com- 
plaint against  the  defendants  for  the  sum  of  $600,000,  damages  claimed- 
to  have  been  suffered  by  plaintiff. 

To  the  complaint  the  defendant  Nicholas  Escalante  Bates  demurred 
upon  the  ground  of  want  of  jurisdiction  of  the  subject  of  the  action, 
lack  of  legal  capacity  in  the  plaintiff  to  sue,  that  causes  of  action  were 
improperly  united  in  the  complaint,  and  that  the  complaint  did  not  set 
forth  facts  sufficient  to  constitute  a  cause  of  action.  The  said  de- 
fendant also  demurred  to  the  alleged  cause  of  action  set  forth  in  each 
of  the  separate  paragraphs  of  plaintiff's  complaint  numbered  5,  6,  7, 
and  8. 

At  Special  Term  the  demurrer  of  the 'defendant  was  sustained,  upon 
the  sole  groimd  of  demurrer  that  causes  of  action  were  improperly 
united  in  plaintiff's  said  complaint,  and  an  interlocutory  judgment  en- 
tered in  accordance  therewith. 

It  seems  to  me  that  the  court  was  clearly  in  error  in  holding,  as  it 
did,  that  the  complaint  stated  more  than  one  cause  of  action.  The  sole 
cause  of  action  set  forth  in  the  plaintiff's  complaint  was  to  recover  for 
the  conspiracy  entered  into  by  the  defendants,  whereby  said  defend- 
ants conspired  together,  and  by  so  doing  had  wronged  the  plaintiff. 
The  complaint  sufficiently  alleges  that  the  defendants,  intending  and 
contriving  to  defraud  the  plaintiff,  and  to  make  for  themselves  large 
and  unlawful  gains  and  profits  at  plaintiff's  expense,  entered  into  a 
joint  conspiracy  for  doing  the  several  things  which  are  specifically  set 
forth  in  the  complaint.  The  various  acts  and  misconduct  of  the  agents 
of  the  plaintiff,  conspiring  together  in  concert  with  the  defendant  Cox. 
were  simply  overt  acts  of  the  said  conspirators  growing  out  of  and 
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the  result  of  the  conspiracy  into  which  the  three  defendants  had  en- 
tered. Unquestionably  either  of  the  four  transactions,  through  which 
these  defendants  enriched  themselves  at  plaintiff's  expense,  would  have 
been  sufficient  to  constitute  a  cause  of  action  in  plaintiff's  favor  against 
the  defendants.  The  plaintiff  could  not  maintain  the  action  against 
the  defendants  jointly,  without  proof  of  the  conspiracy  between  these 
three  defendants,  and  the  various  overt  acts  set  forth  in  plaintiff's  com- 
plaint flowed  from  and  were  made  possible  by  the  compact  of  these 
three  defendants  for  the  very  purpose  of  obtaining  illegally  plaintiffs 
moneys  through  and  by  means  of  said  overt  acts. 

The  allegations  of  the  complaint  are  entirely  sufficient  to  show  that 
all  three  of  these  defendants  participated  in  each  of  saidi  overt  acts, 
and  that  each  of  said  conspirators  profited  ftom  the  result  thereof. 
While  it  is  true  that  the  mere  conspiracy  itself  created  no  cause  of 
action,  yet  when  it  is  shown  that  the  conspirators  enriched  themselves 
as  the  result  of  and  flowing  from  the  compact  into  which  they  had  en- 
tered for  the  very  purpose  of  defrauding  the  plaintiff,  there  is  no  good 
reason  for  saying  that  recovery  for  the  various  overt  acts  growing  out 
of  said  conspiracy  cannot  be  had  in  one  action.  It  is  expressly  alleged 
in  plaintiff's  complaint  that — 

'*The  defendants,  wickedly  Intending  and  contrivlDg  to  defraud  the  plain- 
tiff, and  to  make  for  themselves  large  and  unlawful  gains  and  profits  at  the 
expense  of  the  plaintiff,  entered  into  a  joint  conspiracy  for  the  doing  of  the 
several  acts  hereinafter  more  particularly  set  forth." 

•  Thereupon  follow  allegations  of  the,  four  different  acts  on  the  part 
of  said  defendants,  in  furtherance  of  and  flowing  from  said  conspiracy, 
whereby  the  plaintiff  suffered  damages  in  the  alleged  sum  for  which 
judgment  was  demanded.  I  think  nothing  can  be  clearer  from  the 
form  of  plaintiff's  complaint  than  that  there  was  a  single  cause  of 
action  alleged  against  said  conspiring  defendants,  to  wit,  an  action  for 
damages  for  conspiracy  resulting  from  the  conduct  of  these  defend- 
ants acting  together,  pursuant  to  a  compact  which  they  had  formed 
for  the  purpose  of  robbing  the  plaintiff.  I  think  the  court  properly 
held  the  plaintiff's  complaint  good  as  to  the  other  grounds  stated  in 
defendant's  demurrer. 

The  interlocutory  judgment  sustaining  defendant's  demurrer  should 
be  reversed,  with  costs,  and  said  demurrer  overruled,  with  costs,  with 
leave  to  defendant  to  withdraw  the  demurrer  and  to  answer,  on  pay- 
ment of  said  costs.    Order  filed.    All  concur. 
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(1S6  App.  Ettv.  647) 

BRASSABJD  r.  DBIAWABB  *  H.  OO.  • 

(Stipreme  Court,  Appellate  Division,  Third  Department    March  5,  X919.) 

1.  Master  and  Sbbvant  ^s»361— Workmen's  Compbnbation — "Employ*." 

An  applicant  for  work,  who,  after  haying  passed  the  night  in  defend- 
ant's boarding  cars,  had  failed  to  report  In  the  morning,  as  directed,  to 
ascertain  whether  he  could  obtain  employment,  was  injured  while  going  to 
a  car  for  his  midday  meal,  was  not  an  "employ^,"  within  the  Workmen's 
Compensation  Act. 

[Ed-  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Employ^.] 

2.  Masteb  and   Servant   <@=s>361 — Workmen's  Compensation — ESmploy^s — 

Continuance  of  Employment. 

A  claimant  under  the  Workmen's  Compensation  Act,  who  had  worked 
for  defendant  In  another  town  and  made  application  for  work  in  the 
town  where  injured,  and  who  traveled  on  a  pass  issued  by  defendant 
and  made  application  at  defendant's  employment  bureau  at  destination, 
but  was  told  to  rejwrt  the  next  nioniing,  did  not  retain  the  status  of  an 
employe,  so  as  to  recover  for  injuiies  incurred  before  being  assigned  to 
work. 

3.  Master  and  Servant  ^=»371 — ^Workmen's  Compensation — Course  of  Em- 

ployment. 

One  who  was  injured  while  going  to  defendant's  dining  car  to  eat  his 
midday  meal  was  not  entitled  to  compensation  as  for  an  injury  in  the 
course  of  his  employment,  where  he  had  done  no  work  for  defendant,  but 
merely  applfed  for  employment,  although  he  had  eaten  supper  and  break- 
fast with  defendant's  permission;  such  permission  being  restricted  to 
such  meals. 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  State  Industrial  Commission, 

Proceeding  under  the  Workmen's  Compensatiwi  Act  by  Aime  Bras- 
sard (Fred  Talbot)  for  personal  injuries,  opposed  by  tlie  Delaware  & 
Hudson  Company^  employer.  From  an  award  by  the  Industrial 
Commission  to  claimant  for  the  loss  of  his  left  arm,  the  employer  ap- 
peals.   Reversed,  and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Charles  D.  Newton,  Atty.  Gen.,  and  Robert  W;  Bonynge,  of  New 
York  City,  for  State  Industrial  Comrnission. 
Lewis  E.  Carr,  of  Albany,  for  appellant. 
William  T.  Byrne,  of  Albany,  for  respondent. 

HENRY  T.  KELLOGG,  J.  The  claimant  was  injured  in  the  rail- 
road yard  of  the  Delaware  &  Hudson  Company  at  Colonic,  N.  Y., 
at  about  noon  on  the  5th  day  of  January,  1918.  He  was  on  his 
way  across  tlie  tracks  in  the  yard  to  get  a  midday  meal  at  a  dining 
car  provided  for  employes.  Finding  that  a  train  occupied  one  of  the 
tracks,  he  started  to  cross  underneath  a  car,  when  the  train  moved 
and  he  was  struck.  Claimant  asserts  that  he  was  at  the  time  an  em- 
ploye of  the  Delaware  &  Hudson  Company,  and  was  injured  while 
in  the  course  of  his  employment. 

&=>For  other  cases  see  same  topic  &  K£Y-NUMBER  in  all  Key-Numbered  Digests  A  lodexee 
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The  claimant  had  been  employed  by  the  appellant  at  its  coal  chutes 
at  Q)lonie,  Iff.  Y.,  for  75  hours  during  the  months  of  April  and  May, 
1917.  He  was  not  again  employed  by  the  appellant  until  December, 
1917,  during  which  month  he  worked  for  164  hours  at  its  coal  chutes 
at  Carbondale,  Pa.  While  at  the  latter  place  he  informed  a  Mr. 
Kutz,  ^ho  kept  a  railway  boarding  house  for  the  appellant,  that  he 
desired  to  get  work  at  Colonie.  He  obtained  from  him  a  railway 
pass  to  Colonie,  and  being  paid  in  full,  started  for  Albany  over  the 
railroad  of  the  appellant.  Arriving  on  the  night  of  January  2,  1918, 
he  remained  in  Albany  until  the  4th  of  January,  paying  his  own  ex- 
penses for  board  and  lodging.  While  there  he  made  application  to  an 
employment  bureau  for  work  in  the  employ  of  the  appellant.  At 
about  4  of  the  afternoon  of  January  4th  he  left  for  Colonie.  He  arriv- 
ed at  about  4 :30,  and  there  interviewed  a  clerk  of  the  appellant,  whom 
he  asked  for  work.  He  was  questioned  as  to  his  work  at  Carbondale, 
and  was  told  that,  while  no  such  work  was  open,  there  was  a  call  for 
three  men  at  the  roundhouse  in  the  yards  at  Colonie.  He  told  the  clerk 
that  he  desired  to  lodge  and  board  at  the  railway  cars  provided  by 
the  appellant  for  employes,  at  $4.20  a  week.  The  clerk  handed  him  a 
card  marked  with  a  number,  and  gave  cards  to  two  applicants  for  work 
who  had  accompanied  claimant.  He  handed  claimant  a  piece  of  paper, 
to  use  at  the  boarding  car,  reading  ''Give  these  three  men  supper  and 
breakfast,"  and  told  him  to  report  at  the  office  before  7  in  the  morning 
to  find  out  where  he  was  to  work  and  what  the  work  would  be.  The 
character  of  the  work  to  be  done  was  not  agreed  upon,  and  the  compen- 
sation to  be  paid  was  not  mentioned.  The  claimant  got  his  supper  and 
breakfast  at  the  boarding  car,  and  spent  the  night  on  a  sleeping  car  of 
the  appellant  which  was  provided  for  laborers.  He  did  not  return  in 
the  morning  before  7  to  the  clerk  at  the  office  as  instructed,  but  in- 
stead slept  until  8 :30,  and,  having  had  his  breakfast,  spent  the  morn- 
ing on  the  sleeping  car.  When  the  noonday  whistle  blew,  he  started 
across  the  tracks  for  the  boarding  car  to  get  his  dinner,  and  it  was 
then  that  he  was  struck  and  injured. 

[1,  2]  The  claimant  was  not  an  employe  of  the  appellant  at  the  time 
of  the  accident.  He  was  not  such  an  employe  through  the  continuance 
of  any  contract  made  at  Carbondale.  He  worked  at  that  place  by  the 
day,  and  was  paid  by  the  djay  at  an  hourly  and  overtime  rate.  It  must 
certainly  be  that  a  laborer  not  at  work  remains  in  an  employment  only 
by  virtue  of  continuing  promises  both  to  hire  and  to  work.  If  there 
is  no  binding  promise  to  work  further,  there  is  no  binding  promise  to 
hire  further.  Claimant  did  not  promise  to  work  at  Carbondale  for 
more  than  a  day  at  a  time.  Nor,  when  he  left  that  place,  did  he  prom- 
ise to  work  for  appellant  at  Colonie.  Moreover,  he  was  not  then  prom- 
ised further  work,  nor  does  it  appear  that  any  person  at  Carbondale, 
to  whom  he  talked,  had  power  to  engage  him  for  work  at  Colonie.  His 
conduct  in  remaining  in  Albany  two  nights  and  days,  and  in  applying 
at  the  employment  bureau  there  for  work,  clearly  shows  that  he 
did  not  consider  himself  to  be  at  the  time  an  employe  of  the  appellant. 
Nor  did  the  claimant  become  an  employe  through  his  conversation  with 
the  clerk  at  Colonie.    No  contract  was  then  arrived  at,  for  neither  the 
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work  to  be  doae  nor  the  compensation  to  be  paid  was  agreed  upon,  nor 
did  the  derk  positively  state  that  he  would  give  the  claimant  work. 
The  conversation  was  purely  tentative,  and  the  claimant  and  the  clerk 
were  to  arrange  the  matter  on  the  following  morning.  That  is  why  the 
claimant  was  told  to  come  to  the  office  before  7  o'clock.  That  is  why 
the  clerk  gave  claimant  a  ticket  for  supper  and  breakfast  only.  Even 
if  an  offer  of  work  was  made,  that  offer  was  conditional  upon  the  re- 
turn of  the  claimant,  and  when  claimant  failed  to  return  the  offer  ter- 
minated. It  is  clear  that  the  claimant,  though  an  applicant  for  work, 
was  never,  in  fact,  jmployed. 

[3]  Even  if  ckumant  was  an  employe  of  the  appellant,  he  was  not 
acting  in  the  course  of  his  employment  when  injured.  It  is  true  that 
an  employe  is  within  the  protection  of  the  Workmen's  Compensation 
Law  (Consol.  Laws  c.  67),  not  only  when  actually  at  work,  but  also 
while  upon  the  premises  of  his  employer  he  is  going  to  or  from  work, 
or  to  or  from  a  meal,  or  while  at  a  meal  which  is  had.upon  the  prem- 
ises during  a  temporary  interruption  of  work.  This  claimant  was  not 
going  to  or  from  his  work  at  the  time  of  the  injury,  nor  was  he  going 
to  a  meal  during  the  interruption  of  his  work,  for  he  had  as  yet  not 
worked  at  alL  Finally,  he  was  not  going  to  a  meal  upon  the  premises, 
which  he  was  permitted  to  take  there,  for  his  card  to  the  boarding  house 
was  for  supper  and  breakfast  only,  and  both  these  meals  he  had  al- 
ready eaten.  He  had  no  right  to  a  noonday  meal  at  the  boarding 
house.  Therefore  the  claimant,  even  though  an  employe,  was  not  in 
the  course  of  his  employment  when  injured. 

The  award  shotdd  be  reversed,  and  the  claim  dismissed.  All  con- 
cur,  except  JOHN  M.  KELLOGG,  P.  J.,  who  dissents. 


(187  App.  Div.  211) 

HACKETT  V.  MJNOX  SAND  &  GRAVBL  CO. 

(Supreme  Court,  Appellate  DivisloD,  First  Department    AprU  4,  1919.) 

1.  MuificiPAL     CoBPOitATioNS     «=»706<5) — Injuries— HoBBES— Runaways — 

NSQUOSHCB. 

That  a  tiorae  was  running  away  unattended  in  a  city  street,  when  It 
caused  the  Injury  complained  of,  made  a  prima  facie  case  of  negligence 
against  owner. 

2.  Municipal  Cobpobations  ^=>7O6(0) — Runaway  in  Stbeet — ^Negligence. 

In  action  for  damages  by  one  injured  in  attempting  to  stop  runaway 
horse,  threatening  lives  of  school  children,  whether  the  horse  had  been 
securely  tied  and  whether  the  owner  was  negligent  in  tying  horse  near  a 
revolving  crane  held  for  Jury. 

Appeal  from  Trial  Term,  Bronx  County. 

Action  by  Thomas  Hackett  against  the  Lenox  Sand  &  Gravel  Com- 
pany. From  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  SHEARN,  JJ. 
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S.  Lawrence  Miller,  of  New  York  City,  for  appellant. 
Theodore  II.  Lord,  of  New  York  City  (Fred  H.  Rees,  of  New  York 
City,  on  the  brief),  for  respondent. 

SMITH,  J.  [1]  The  plaintiff  was  injured  in  attempting  to  stop  a 
runaway  horse,  which  was  running  upon  the  sidewalk  and  threatening 
the  lives  of  some  school  children.  The  fact  that  the  horse  was  running 
away  made  a  prima  facie  case  of  negligence.  This  called  upon  the  de- 
fendant to  give  satisfactory  reason  why  the  horse  was  unattended. 
In  answer  to  this  prima  f aqie  case  the  defendant  sv^ore  that  he  tied  the 
horse  to  an  iron  post  upon  one  of  the  docks  in  the  city.  There  is  evi- 
dence to  the  effect  that  the  horse  was  there  tied  with  a  rope  two 
inches  thick,  which  went  around  the  neck  of  the  horse,  through  the 
two  rings  of  the  bit,  and  was  tied  to  the  post.  The  horse  broke  this  rope 
near  the  snap,  according  to  the  defendant's  testimony,  and  ran  away  to 
the  place  where -he  was  found  by  the  plaintiff. 

The  evidence  to  the  effect  that  this  horse  was  so  tied  was  given  by  the 
president  of  the  defendant  and  by  an  employe,  Birdsall,  and  by  one 
Green,  who  was  a  former  employe,  who  swore  to  the  size  of  the  rope 
and  that  it  was  procured  about  three  weeks  before.  Birdsall,  who  saw 
the  horse  jerk  away  from  the  post  where  it  was  tied,  swore  that  it 
raised  its  head  twice  and  broke  the  rope  and  ran.  I  think  we  may 
assume  that  a  rope  two  inches  thick,  or  even  of  a  smaller  size,  which 
was  new,  could  not  be  so  easily  broken.  This  horse  Was  usually  held 
in  the  street  by  fastening  the  rope  to  a  weight,  which  was  placed  by 
the  curbing.  The  evidence  leaves  it  in  doubt  whether  a  new  rope  was 
used  at  this  time,  or  whether  an  old  rope,  upon  which  no  weight  was  at- 
tached, might  have  been  used  for  the  purpose  of  tying  the  horse  to  the 
post. 

[2]  By  the  defendant's  evidence  it  further  appears  that  the  horse 
was  tied  within  10  or  IS  feet  of  a  revolving  locomotive  crane,  operated 
by  one  of  the  defendant's  employes.  The  witness  Birdsall,  the  de- 
fendant's employe,  swears  tfiat  a  brewery  wagon  came  upon  the  dock 
and  made  so  much  noise  that  it  so  frightened  the  horse  as  to  cause  it 
to  jerk  away  and  run.  The  jury  might  have  said  that  it  is  more  prob- 
able that  the  horse  was  frightened  by  this  locomotive  crane,  which 
was  only  10  or  15  feet  from  the  horse,  and  was  revolving  and  being 
turned  at  the  time  that  the  horse  jerked  away.  Both  the  question, 
therefore,  as  to  whether  the  horse  was  secure! v  tied,  and  the  question 
as  to  whether  it  was  negligently  tied  in  the  proximity  of  this  revolving 
cran^,  were  questions  which  the  court  was  not  authorized  to  take  from 
the  jury,  in  view  of  the  prima  facie  case  made  by  the  fact  that  the 
horse  was  running  away,  which  fact  the  authorities  hold  must  be 
satisfactorily  explained  by  the  defendant.  Marceau  v.  Rutland  R.  R. 
Co.,  211  N.  Y.  203,  105  N.  E.  206,  51  L.  R.  A.  (N.  S.)  1221,  Ann. 
Cas.  1915C,  511;  Ferris  v.  Sterling,  214  N.  Y.  253,  108  N.  E.  406, 
Ann.  Cas.  1916D,  1161 ;  Maxwell  v.  G.  H.  Peters  Co.,  219  N.  Y.  597, 
114  N.  E.  42;  Furlong-v.  Wynne  &  McKain  Co.,  166  App.  Div.  882, 
152  N.  Y.  Supp.  245. 
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The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appcllsmt  to  abide  the  event.    Order  filed. 

CLARKE,  P.  J.,  and  LAUGHUN  and  DOWLING,  JJ.,  concur. 
SHEARN,  J.,  concurs  in  result. 


(188  App.  Div.  856)  j 

KINSELLA  ▼.  NEW  YOBK  CENT.  H.  00. 

(Supreme  Ck)art,  Appellate  Divtslon,  Tblrd  Department    Idarch  14,  1919.) 

CouKEBCE  ^=:»27(6)-* Workmen's  Oo)CPbn6atioIi9— EvProTfiB  Engaged  in  ''In- 
terstate OOIOQSBOK." 

An  employs  of  a  railroad  company,  who  was  fatally  burned  while 
cleaning  a  car  homeward  bonnd  on  an  interstate  trip,  while  standing  in 
defendant's  yard  awaiting  delivery  to  another  carrier,  was  engaged  at 
the  time  of  his  injury  in  "interstate  commerce,"  and  not  entitled  to  re- 
cover under  the  Workmen's  Compensation  Act.  % 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  first  and 
Second  Series^  Interstate  Commerce.] 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Act  (Consol  !Laws, 
c  67)  by  Margaret  Kinsella  to  recover  compensation  for  the  death  of 
Michael  J.  Kinsella,  opposed  by  the  New  York  Central  Railroad  Com- 
pany, employer  and  self-insurer.  From  an  award  of  the  State  Industrial 
Commission  for  claimant;  the  employer  appeals.  Reversed,  and  claim 
dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Charles  D.  Newton,  Atty.  Gen.,  and  Robert  W.  Bonyxige^  of  New 
York  City,  for  State  Industrial  Commission. 
Visscher,  Whalen  &  Austen,  of  Albany,  for  appellant. 
Philip  J.  O'Keefe,  of  Canandaigua,  for  respondent. 

HENRY  T.  KELLOGG,  J.  The  deceased  was  an  employe  of  the 
New  York  Central  Railroad  Company.  He  was  engaged  in  cleaning 
a  Seaboard  Air  Line  car  standing  on  a  track  in  a  freight  yard  of  his 
employer  at  Canandaigua,  N.  Y.,  when  his  clothes  caught  fire  and  he 
received  such  burns  that  he  died.  The  car  in  question  had  recently 
made  a  journey  from  Brooklet,  Ga.,  to  Amsterdam,  N.  Y.,  with  a  cargo 
of  melons.  Having  been  unloaded,  it  was  billed  out  of  Amsterdam  as 
an  empty,  on  a  home  route  card  via  Canandaigua,  to  Potomac  Yard,  Va. 
It  arrnred  at  Canandaigua  on  July  20,  1915,  and  there  stood  on  track 
awaiting  delivery  to  the  Pennsylvania  Railroad  Company.  It  was  dur- 
ing this  temporary  suspension  of  its  journey  that  the  accident  occurred. 
On  the  day  following  the  accident  it  was  picked  up  by  the  Pennsylvania 
Railroad  Company,  and  continued  on  its  travels,  horteward  bound  be- 
yond the  limits  of  the  state^    The  car  was  making  an  interstate  Journey, 
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and  the  deceased,  who  cleaned  it,  was  at  the  time  et^aged  in  inter- 
state commerce.  Delk  v.  St.  L.  &  San  F.  R.  R.  Co.,  220  U.  S.  580,  31 
Sup.  Ct.  617,  55  L.  Ed.  590;  North  Carolina  Railroad  Co.  v.  Zachary, 
232  U.  S,  248,  34  Sup.  Ct.  305,  58  L.  Ed.  591,  Ann.  Cas.  1914C,  159; 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Wright,  239  U.  S.  548, 36  Sup.  Ct.  185,  60 
L.  Ed.  431.  Therefore  no  award  for  this  accident  should  have  been 
made. 

The  award  should  be  reversed,  and  the  claim  dismissed.    All  concur, 
except  JOHN  M.  KELLOGG,  who  dissents. 


DIAGK  et  aL  v.  CITY  OF  NBW  YORK. 

(Supreme  Court,  Appellate  Diylslon,  Second  Department.    April  11, 1019.) 

Eminent  Domain  ^=>242 — Coli<atebal  Attack  on  Judgment  or  Condemna- 
tion. 

An  action  in  ejectment  will  not  lie,  where  it  is  a  collateral  attack  upon 
%  judgment  of  condemnation  of  land  in  eminent  domain  proceedings. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  George  A.  Diack  and  others  against  the  City  of  New  York. 
From  a  judgment  dismissing  their  complaint  on  the  merits,  plaintiffs 
appeal.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
KELLY,  JJ. 

William  H.  Good,  of  Brooklyn,  for  appellants. 

Charles  J.  Nehrbas,  of  New  York  City  (William  P.  Burr,  Corp. 
Counsel,  of  New  York  City,  on  the  brief),  for  respondent. 

JENKS,  P.  J.  The  action  is  ejectment.  The  realty  of  the  plain- 
tiffs was  directly  affected  by  two  proceedings  in  eminent  domain.  First, 
the  city  condemned  the  perpetual  underground  easement ;  and  second, 
the  fee  simple  absolute,  free  from  all  liens  and  incumbrances.  The  sec- 
ond proceeding  was  affirmed  by  us  in  Re  Public  Service  Com'n  First 
Dist.,  167  App.  Div.  908,  151  N.  Y.  Supp.  766,  and  by  the  Court  of  Ap- 
peals in  217  N.  Y.  61,  111  N.  E.  658. 

I  am  of  opinion  that  the  action  of  ejectment  does  not  lie,  in  that  it 
is  a  collateral  attack  upon  a  judgment.  Chesapeake  &  Western  R.  R. 
Co.  V.  Washington^  Cincinnati  &  St.  Louis  Railway  Co.,  99  Va.  715, 
40  S.  E.  20;  Dolan  v.  Mayor,  62  N.  Y.  472;  Secombe  v.  Railroad  Co., 
90  U.  S.  (23  Wall.)  108,  23  L.  Ed.  67;  Robert  v.  Supervisors  of  Kings, 
3  App.  Div.  366,  38  N.  Y.  Supp.  521,  affirmed  158  N.  Y.  673,  52  N.  E. 
1126;  Mayer  v.  Mayor,  etc.,  101  N.  Y.  284,  4  N.  E.  336;  Donnelly  v. 
City  of  Brooklyn,  121  N.  Y.  9,  18,  24  N.  E.  17;  Burke  v.  City  of  Kan- 
sas, 118  Mo.  309,  24  S.  W.  48;  Atchison  &  Nebraska  Railroad  Co.  v. 
Forney,  35  Neb.  607,  53  N.  W.  585,  37  Am.  St  Rep.  450;  Van  Schoick 
v.  Del.  &  R.  Canal  Co.,  20  N.  J.  Law,  249;  Re  Public  Service  Com- 
mission Case,  167  App.  Div.  908,  151  N.  Y.  Supp.  766;  Black  on 
Judgments,  §  246  (citing,  inter  alia,  Parrington  v.  City  of  New  York,  83 
Hun,  124,  31  N.  Y.  Supp.  371 ;  Lewis,  Eminent  DomainX3d  Ed.)  §  870. 

I  advise  affirmance,  with  costs.    All  concur. 

.^cs»For  other  cases  set  sAine  topic  it  KEY-NUMB  BR  in  all  Key  •Numbered  Diseala  ft  ladeses 
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m  App.  my.  22S^ 

In  re  REISFELiD  et  aL 

NACHT  V.  NATHAN  MFG.  CO.,  Inc. 

(Supreme  Coart,  Appellate  Divigion,  First  Department.    April  4,  1919.) 

1.  AnoBifBT  AND  Olibnt  ^3»14T— -OoNTiKosirr  RBTAiinEBS— Lboautt. 

Flf(y  per  cent  €X)ntingent  retainer  agreements  between  attcnrneya  and 
dients  in  negUgenoe  cases  are  legal  and  enforceable. 

2.  Attobnet  and  Client  ^=»180 — Liens — Knowubdqe — Settleicbnt. 

The  mere  fact  that  defendant  in  negligence  case  did  not  know  amount 
of  lien  of  plalntifTs  attorney  on  canse  of  action  did  not  permit  him  to 
disregard  lien  and  make  a  settlement  with  plaintiff;  it  being  incumbent 
upon  defendant  to  ascertain  amonnt  of  lien,  where  he  knew  that  there 
was  a  lien. 

3.  Executors   and  Administbators   ^=»97  —  Attobnet's   Fees  —  Bbtaineb 

Agbeehent  bt  Administbatob. 

A  written  agreement  of  retainer  could  not  be  disregarded  by  an  admin- 
istrator, next  of  kin  of  a  person  negligently  killed,  by  reason  of  fact 
that  contract  was  executed  by  the  administrator  as  an  indiyidual. 
L  Attobnet  and  Client  ^a»189— Lien — ^Discharge. 

A  law  Arm,  employed  under  a  contingent  retainer  agreement,  was  not 
discharged,  so  as  to  render  them  unable  to  enforce  the  retainer  agreement, 
where  the  dient,  without  their  knowledge,  settled  the  case. 

5.  Attobnet  and  Client  <(=»190<3) — Contingent  Extaineb — Liens. 

Where  attorneys  were  retained  under  a  written  agreement,  and  per- 
formed services  under  the  agreement,  and  the  adverse  party  had  actual  no- 
tice that  they  claimed  a  lien  upon  the  cause  of  action  and  settled  action 
without  attorneys'  knowledge  and  while  they  were  still  acting  as  attor- 
neys, such  adverse  party  is  liable  to  attorneys  for  amount  of  lien. 
Dowling,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Morris  Nacht,  as  administrator,  etc.,  against  the  Nathan 
Manufacturing  Company,  Incorporated.  From  an  order  granting  a 
motion  of  William  Reisfcld  and  Gustave  A.  Cymberg,  copartners,  etc., 
to  ascertain  and  foreclose  attorneys'  lien,  but  fixing  the  lien  at  an 
unsatisfactory  amount,  movants  appeal.    Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

John  G.  Dyer,  of  New  York  City  (Isidor  Enselman,  of  New  York 
City,  of  counsel),  for  appellants. 

Amos  H.  Stephens,  of  New  York  City  (Henry  Bogert  Clark,  of 
New  York  City,  of  counsel,  and  Paul  J,  McCauley,  of  New  York  City, 
with  him  on  the  brief)^  for  respondent. 

SHEARN,  J.  This  is  a  special  proceeding  instituted  by  the  attor- 
neys for  the  plaintiff  to  determine  and  enforce  their  lien  pursuant 
to  section  475  of  the  Judiciary  Law  (Consol.  Laws,  c.  30),  the  action 
having  been  settled  behind  the  backs  of  the  attorneys  by  a  corporation 
which  had  insured  the  def^idant  against  liability. 

On  October  29,  1918,  Morris  Nacht,  whose  son  had  been  killed  by 
the  negligence  of  the  defendant,  retained  the  petitioners  to  institute 
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and  maintain  legal  proceedings  to  recover  damages  for  the  death  of 
his  son,  and  agreed  to  pay  the  petitioners  for  their  services  50  per 
cent,  of  any  settlement  or  recovery  had  in  such  proceedings,  and  on 
the  same  day  the  petitioners  notified  the  defendant  in  writing  that  they 
had  been  retained,  and  intended  to  institute  suit  unless  the  matter  was 
settled.  On  October  31,  1918,  a  representative  of  the  Travelers'  In- 
surance Company  informed  the  petitioners  that  his  company  had  in- 
sured the  defendant,  and  requested  that  no  further  proceedings  be  taken 
pending  investigation,  stating  that  as  soon  as  the  investigation  was 
completed  he  would  take  up  the  case  with  the  petitioners,  with  a  view 
of  adjustment.  On  November  2,  1918,  the  petitioners  procured  let- 
ters of  administration  to  be  duly  issued  to  Morris  Nacht,  and  an  ac- 
tion was  commenced  against  defendant  on  that  day  by  the  service  of 
a  summons.    The  defendant  subsequently  appeared  in  the  action. 

On  November  8,  1918,  the  insurance  company  negotiated  a  settle- 
ment of  the  case  without  notice  to  the  petitioners,  and  on  November 
15,  1918,  an  order  was  entered  authorizing  the  settlement  for  $1,100, 
of  which  $100  was  for  the  attorneys,  who  apparently  were  employed 
by  the  insurance  company.  The  proceedings  authorizing  the  settle- 
ment were  conducted  bv  attorneys  who  were  admittedly  paid  by  the 
insurance  company.  Thereupon  these  proceedings  were  begun,  and 
an  order  entered  adjudging  that  the  petitioners  have  a  lien  upon  the 
cause  of  action.  The  learned  justice  at  Special  Term,  however,  dis- 
regarded the  provision  of  the  written  agreement  of  retainer,  which 
fixed  the  attorneys'  compensation  at  50  per  cent,  of  the  settlement,  and 
limited  their  lien  "to  the  extent  of  the  reasonable  value  of  the  services 
rendered  by  the  petitioners  up  to  the  time  of  the  settlement  of  the 
cause  of  action  herein,"  which  he  fixed  summarily  at  $150. 

[1,2]  Upon  the  motion  an  attempt  was  made  to  show  that  the  plain- 
tiff did  not  know  the  character  and  provisions  of  the  retainer  agree^ 
ment  when  he  signed  it.  Nothing  but  hearsay  was  adduced  to  support 
this  charge,  and  no  affidavit  of  the  plaintiff  was  submitted  to  establish 
it.  On  the  other  hand,  the  petitioners  filed  an  affidavit  of  the  brother 
of  the  plaintiff,  a  physician,  and  an  affidavit  of  the  sister-in-law  of  the 
plaintiff,  which  tended  strongly  to  show  that  the  charge,  made  against 
the  attorneys  on  hearsay,  was  unfounded.  The  justice  at  Special  Term 
must  have  found  that  the  claim  of  deception  was  unproved,  for,  other- 
wise, he  would  have  disallowed  any  lien.  Whatever  one's  views  may 
be  of  these  50  per  cent,  contingent  retainer  agreements  in  negligence 
cases,  their  legality  has  been  settled.  Morehouse  v.  Brooklyn  Heights 
Railroad  Co.,  185  N.  Y.  520,  78  N.  E.  179,  7  Ann.  Cas.  377;  Matter 
of  Weber,  102  Misc.  Rep.. 635,  170  N.  Y.  Supp.  293.  Both  the  de- 
fendant and  insurance  company  knew  that  the  petitioners  had  a  lien 
upon  the  cause  of  action  for  their  services.  The  mere  fact  that  they 
did  not  know  the  amount  of  the  lien  did  not  permit  then  to  disre- 
gard the  lien.  When  they  effected  a  settlement,  with  full  knowledge 
of  the  existence  of  a  lien,  it  was  incumbent  upon  them  to  ascertain 
the  amount  of  the  lien.  Knowing  that  there  was  a  lien,  they  could 
not  avoid  it  simply  by  refusing  to  ascertain  its  amount. 

[3,  4]  Two  grounds  are  advanced  in  support  of  the  court's  action  in 
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disregarding  the  written  agreement  of  retainer.  One  is  that  it  was 
executed  by  Morris  Nacht  as  an  individual,  and  not  as  administrator. 
I  can  find  no  substance  in  this  claim,  for  the  action  is  for  the  benefit 
of  the  next  of  kin,  i.  e.,  the  father,  Morris  Nacht,  who  executed  the 
contract.  It  is  next  contended  that  the  petitioners  could  not  enforce 
their  retainer  ag^reement,  if  they  were  discharged  by  their  client  (Mar- 
tin V.  Camp,  219  N.  Y.  170,  114  N.  E.  46.  L.  R.  A.  1917F,  402),  and 
that  the  petitioners  were  discharged.  The  only  evidence  of  a  dis- 
chai^  consists  of  the  fact  that  the  plaintiff,  who  was  apparently  will- 
ing to  cheat  his  attorneys  out  of  their  agreed  fee,  after  accepting  the 
benefit  of  their  services  in  procuring  his  appointment  as  administrator, 
and  in  instituting  an  action  in  his  behalf  and  investigating  his  right 
to  recover,  consented  to  have  a  firm  of  attorneys,  paid  by  the  insur- 
ance company, 'conduct  the  proceeding  in  the  Surrogate's  Court  au- 
thorizing the  settlement.  The  plaintiff  never  informed  the  petitioners* 
that  they  were  discharged,  and  the  petitioners  had  no  knowledee.that 
their  services  were  no  longer  required,  until  the  case  was  settled.  I 
do  not  see  how  this  can  b"  seriouslv  claimed  to  amount  to  a  discharge, 
and  have  the  effect  of  nullifying  a  legal,  binding  contract. 

[5]  We  have,  therefore,  a  situation  where  (1)  the  petitioners  were 
duly  retained  under  a  written  agreement ;  (2)  the  petitioners  performed 
services  pursuant  to  the  agreement ;  (3)  by  the  Judiciary  Law  the  peti- 
tioners had  a  valid  lien  upon  the  cause  of  action  to  the  extent  provided 
in  the  agreement ;  (4)  the  defendant  and  the  insurance  company  had 
actual  notice  that  the  petitioners  had  a  lien  upon  the  cause  of  action; 
and  (5)  with  such  knowledge  the  action  was  settled  without  the  peti- 
tioners' knowledge  and  while  they  were^still  acting  as  the  defendant's 
attorneys.  Under  these  circumstances,  unless  the  plain  provisions  of 
the  law  are  to  be  disregarded,  I  do  not  see  any  justification  for  re- 
fusing to  secure  the  petitioners  their  lien. 

The  order  should  be  modified  by  determining  and  establishing  the 
petitioners'  lien  at  $500,  and  directing  the  defendant  to  pay  the  same, 
together  with  $10  costs  of  the  motion,  and,  as  modified,  the  order 
should  be  affirmed,  with  $10  costs  and  disbursements  to  the  appellants. 
Order  filed. 

CLARKE,  P.  J.,  and  SMITH  and  PAGE,  JJ,,  concur. 

DOWLING,  J.  (dissenting).  The  petitioners  herein  arc  attorneys, 
and  seek  to  have  their  lien  as  such  ascertained  and  foreclosed  against 
the  Nathan  Manufacturing  Company  and  Morris  Nacht.  In  support 
of  their  petition  it  is  alleged  that  they  were  duly  retained  by  Morris 
Nacht  on  October  29,  1918,  to  institute  an  action  to  recover  damages 
for  personal  injuries  resulting  in  the  death  of  his  son.  Max  Nacht,  as 
the  result  of  being  run  over  by  an  automobile  truck  belonging  to  the 
Nathan  Manufacturing  Company. 

It  is  alleged  that  a  written  retainer  was  executed,  whereby  Nacht 
agreed  to  pay  the  attorneys  50  per  cent,  of  any  settlement,  verdict,  or 
recovery  had  in  the  action.  Morris  Nacht,  as  the  sole  surviving  heir 
at  law  and  next  of  kin,  was  appointed  as  administrator  of  the  deceased 
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son,  Max.  The  facts  attending  the  retainer  of  the  attorneys  are  set 
forth,  cuhninating  in  the  written  retainer,  which  the  petitioners  offer 
to  submit  to  the  court  upon  the  return  of  the  motion. 

The  services  performed  by  the  petitioners  are  shown  by  them  to 
have  commenced  by  the  preparation  of  the  application  for  Morris 
Nacht's  appointment  as  administrator  of  his  son's  estate,  which  ap- 
plication was  filed  and  letters  were  issued  thereunder.  The  attorneys 
also  wrote  a  letter  to  the  Nathan  Manufacturing  Company,  advising 
it  that  they  had  been  retained  by  Morris  Nacht  to  institute  suit.  There- 
after the  summons  was  served  on  the  defendant.  Between  the  writ- 
ing of  the  letter  and  the  service  of  the  summons,  a  representative  of 
the  Travelers'  Insurance  Company,  which  had  insured  the  defendant, 
requested  that  no  further  proceedings  be  taken,  as  an  investigation 
was  being  made  in  the  matter,  upon  the  completion  of  which  the 
•question  would  be  taken  up  with  the  petitioners  for  adjustment.  The 
petitioners,  however,  did  not  comply  with  this  request,  but  served  a 
summons  on  the  Nathan  Manufacturing  Company,  after  the  receipt  of 
which  the  said  Nathan  Manufacturing  Company,  by  its  attorney,  served 
a  notice  of  appearance  in  this  action  upon  petitioners. 

Thereafter  the  plaintiff  and  the  defendant  in  the  action,  without  no- 
tice to  the  petitioners,  agreed  upon  a  settlement  by  which  the  Nathan 
Manufacturing  Company  was  to  pay  Morris  Nacht  $1,140  as  dam- 
ages for  his  son's  death.  It  is  averred  that  on  that  settlement  no  pro- 
vision was  made  for  any  payment  to  these  attorneys,  and  the  full 
amount  thereof  has  been  paid  to  Morris  Nacht,  who  is  now  irre- 
sponsible, and  cannot  be  made  to  pay  the  petitioners  the  amount  of 
their  lien. 

There  is  an  allegation  that  at  the  time  of  the  making  of  the  settle- 
ment the  Nathan  Manufacturing  Company  had  actual  knowledge  and 
notice  of  petitioners'  lien.  The  affidavits  of  Felix  Nacht  and  Jennie 
Nacht  are  intended  to  show  that  the  petitioners  had  in  fact  been  re- 
tained by  Morris  Nacht. 

In  opposition,  there  are  affidavits  tending  to  show  that,  if  Nacht 
ever  signed  the  retainer,  it  was  in  ignorance  of  its  contents,  and  that 
he  was  induced  to  sign  the  same  believing  they  were  ''papers"  for  his 
appointment  as  administrator.  It  is  also  averred  in  these  answering 
affidavits  that  Nacht  retained  the  firm  of  Collom  &  Rinke  as  his  at- 
torneys on  or  about  November  7,  1918,  repudiating  any  retainer  of 
the  petitioners,  and  that  Nacht  at  that  time  assured  Collom  &  Rinke 
that  his  professional  relations  with  the  petitioners  were  at  an  end. 

The  settlement  was  arranged  through  Collom  &  Rinke,  as  attorneys 
for  Nacht,  with  the  Nathan  Manufacturing  Company,  for  the  sum  of 
$1,140,  and,  after  deducting  expenses  of  $100,  presumably  to  pay  for 
said  attorneys'  services,  the  remainder  was  to  be  equally  divided  be- 
tween the  father  and  the  mother  of  the  deceased.  There  is  an  affidavit 
made  upon  this  settlement  by  Morris  Nacht  that  he  never  desired  or 
intended  to  retain  petitioners  as  his  counsel  in  this  matter,  and  that  he 
retained  no  counsel  other  than  Collom  &  Rinke. 

While  the  petitioners  do  not  produce  their  retainer,  or  the  written 
agreement  of  retainer,  there  is  no  denial  that  such  a  paper  was  in  fact 
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sigrned,  although  Nacht  claims  not  to  have  appreciated  its  purport  and 
effect.  It  is  also  to  be  noted  that  there  is  no  denial  by  the  Nathan 
Manufacturing  Company  that  at  the  time  of  making  the  settlement  it 
had  actual  knowledge  and  notice  of  the  petitioners'  lien. 

There  is  no  attack  made  upon  the  good  faith  and  integrity  of  the 
petitioners,  nor  can  they  be  accused  of  neglect  of  their  client's  inter- 
ests. This  appears  to  be  simply  a  case  of  a  client  being  willing  to 
compromise  a  claim  as  speedily  as  possible,  provided  he  obtained  what 
he  thought  was  a  satisfactory  settlement,  and  paying  no  attention  to 
the  rights  of  his  attorneys  in  so  doing;  and  yet,  under  the  doctrine 
of  Martin  v.  Camp,  219  N.  Y.  174,  114  N.  E.  46,  L.  R.  A.  1917F,  402, 
a  client  may  discharge  his  attorney  arbitrarily,  without  any  cause,  at 
any  time,  and  the  attorney  can  then  recover  only  the  reasonable  value 
of  the  services  which  he  has  rendered. 

I  think,  from  the  facts  shown  by  the  affidavits,  it  is  clear  that  Nacht 
had  in  fact  dischai^ed  the  petitioners  as  his  attorneys  on  November 
7,  1918.  This  being  so,  they  have  a  lien  only  for  the  reasonable  value 
of  their  services  up  to  that  date.  The  court  has  found,  as  appears  from 
the  recital  in  the  order,  that  the  only  services  performed  by  the  peti- 
tioners for  the  plaintiff  were  the  preparation  of  the  application  for  the 
appointment  of  Nacht  as  administrator  of  his  son's  estate,  the  prepara- 
tion and  service  of  the  summons,  and  the  receipt  from  the  attorney 
for  the  defendant  of  a  notice  of  appearance.  Upon  these  services  the 
court  has  fixed  a  value  of  $150.  If  these  were  the  only  services  per- 
formed by  the  petitioners,  it  would  seem  as  though,  upon  the  case  as 
disclosed  by  the  moving  papers,  the  allowance  was  a  fair  one. 

As  the  petitioners  have  stood  upon  their  right  to  one-half  of  the 
recovery,  they  have  not,  at  Special  Term,  sought  to  have  the  value  of 
their  services  fixed.  It  seems  to  me,  however,  that  the  statement  of 
their  services  as  enumerated  in  the  order  covers  all  that  their  affidavits 
show  they  claim  to  have  done,  and  the  amount  granted  therefor  is 
fair  compensation  for  such  services. 

I  believe,  therefore,  that  the  order  appealed  from  should  be  affirmed, 
without  costs. 


MATOAKA  RBAI/TY  CO.  v.  CHEVROLET  MOTOR  CO.  OP  NEW  YORK,  Inc. 
(Supreme  Court,  Appellate  Division,  Urst  Department.     April  4,  1919.) 

1.  liARDIiOBD  AND  TEITANT  ^=S»92(1) — IJtABR — CONSTEUCTION — OPTION   TO  PUR- 

CHASE— ^Inclusion  of  Ikpbovement  in  Purchase  Price. 

A  lease  providing  for  the  expenditure  of  $20,000  in  improvements  of 
the  property,  with  an  option  to  purchase,  construed  as  fixing  the  pur- 
chase price,  to  Inclode  such  improvement  expenditure. 

2.  Lanblobd'and  Tbkant  «s»1S2 — Lease— Construction — Interest  on  Im- 

PBOVSMKNT  BOOUrDITURE  AS  ADPmONAL  RENT. 

Where  a  lease  with  option  to  purchase  provided  for  a  large  expenditure 
for  improvement  of  property,  and  if  the  improvement  was  made  lessee 
should  pay  lessor  6  per  c^it.  per  annum  on  the  money  so  expended,  con- 
strued as  providing  for  additional  rent  for  the  enhanced  value  of  the 
preatnises. 

^es>For  other  caaes  B«e  same  topic  a  KBY-NUMBBR  in  «U  Key-Numbered  Digests  A  ladexee 
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8.  Landlord  and  Tenant  ^=»210 — Lease — Constbuotion — Reoitlab  and  Ad- 
ditional Rental  Agreements — **Net  Rents." 

Tlie  term  "net  rents,"  In  a  lease  clause  providing  that  rents  were  to  be 
apportioned  in  case  of  sale  under  a  lease  option  clause,  construed  not  to 
create  a  distinction  between  the  regular  agreed  rent  and  conditional 
rent  of  a  per  cent,  of  amount  expended  by  landlord  for  property  Improve- 
ment, both  of  which,  with  taxes  and  other  items,  were  included  hi  the 
gross  rents. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Net  Rent  and 
Profits.] 

4.  Landlord  and  Tenant  <g=5>182 — Lease — Construction — ^Interest  on  Sum 

Expended  for  Improvement — Rent. 

Lessee's  agreement  to  pay  "monthly,  as  a  part  of  the  rent  reserved 
herein,"  a  per  cent,  of  the  cost  of  improvements  to  be  made  by  lessor,  can- 
not be  construed  as  merely  a  convenient  manner  of  providing  for  payment 
of  remuneration  to  plaintiff,  lessor,  for  laying  out  money  for  defendant's 
benefit,  since  lessor,  in  drawing  the  lease,  went  out  of  its  way  to  declare 
the  pajnnents  a  part  of  the  rent.  • 

5.  Landlord  and  Tenant  ^=>197 — Lease — Option  Aqrkement — Gonstruo- 

TioN — ^Additional  Rentals. 

A  lease  provided  a  definite  sum  for  rental  and  an  additional  6  per  cent 
upon  a  sum  expended  by  lessor  for  Improvements,  payable  "monthly  as  a 
part  of  the  rent  reserved  herein,"  and  containing  an  option  clause  for 
purchase,  keld  not  to  show  an  intention  to  continue  payment  of  such  in- 
terest beyond  the  time  when  the  purchase  option  should  be  exercised. 

Action  by  the  Matoaka  Realty  Company  as^ainst  the  Chevrolet  Motor 
Company  of  New  York,  Incorporated.  Submission  of  controversy 
under  Code  Civ.  Proc.  §  1279,  upon  an  agreed  statement  of  facts. 
Judgment  ordered  for'  defendant,  with  costs. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  SHEARN,  JJ. 

Frank  M.  Patterson,  of  New  York  City  (John  B.  Loughborougfa,  of 
New  York  City,  on  the  brief),  for  plaintiff. 

John  Thomas  Smith,  of  New  York  City  (Henry  F.  Herbermann,  of 
New  York  City,  of  counsel),  for  defendant. 

SHEARN,  J.  On  March  16,  1917,  plaintiff,  as  landlord,  and  de- 
fendant, as  tenant,  entered  into  a  lease  whereby  the  former  leased  to 
the  latter  certain  premises  at  Broadway  and  Fifty-Seventh  street,  at  a 
yearly  rental  af  $38,000,  payable  "in  equal  monthly  installments  in  ad- 
vance on  the  1st  day  of  each  and  every  month  during  the  term  of 
said  lease,"  and  for  a  period  of  10  years  from  October  1,  1917.  The 
lease  provided  that  the  tenant  should  not  make  any  alterations  or 
additions  to  the  premises  without  the  written  consent  of  the  landlord, 
and  tlien  provided  as  follows : 

'*Third.  The  landlord  will,  during  the  period  covered  by  this  lease,  upon  the 
written  request  of  the  tenant,  made  not  later  than  the  1st  day  of  January, 
1918,  pay  to  the  tenant  the  amount  of  such  expenses,  not  exceeding  the  sum 
of  twenty  thousand  ($20,000)  dollars,  as  shall  have  been  made  or  Incurred  by 
the  tenant  for  such  alterations  to  the  building  on  said  premises  as  may  be 
made  by  the  tenant  with  the  prior  written  consent  of  the  landlord;  and  the 
tenant  will  during  the  period  covered  by  this  lease,  pay  to  the  landlord  in- 
terest at  the  rate  of  six  (6%)  per  cent  per  annum  on  all  sums  paid  by  the 

^ss>For  other  cases  Bee  Bame  topic  ft  KfiY-NUMBBR  in  all  Key-Numbered  Disesti  ft  IndexM 
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landlord  to  the  tenant  for  such  alteratloKW,  pursuant  to  this  third  paragraph 
hereof,  said  interest  to  be  computed  from  the  respective  dates  of  the  said 
payments  by  the  landlord,  and  paid  monthly  as  part  of  the  rent  reserved 
herein  and  in  addition  to  the  said  snm  of  thirty-eight  thousand  ($38,000)  dol- 
lars, hereinbefore  mentioned." 

The  plaintiff  has  paid  to  the  defendant  the  $20,000  above  specified, 
and  defendant  paid  to  plaintiff  $100  per  month  from  the  time  of  such 
payment  down  to  the  1st  of  October,  1918. 

The  lease  also  provided  that  the  tenant  should  have  the  option  or 
privilege  of  purchasing  the  premises  within  one  year  from  the  1st  day 
of  October,  1917,  for  the  sum  of  $800,000,  less  the  total  amount  of 
principal  and  unpaid  interest  of  the  mortgages  on  the  premises  at 
the  time  of  the  purchase,  "the  net  rents  hereinbefore  reserved  to  be 
apportioned  as  of  the  date  of  transfer  of  title."  The  lease  also  pro- 
vided for  the  payment  by  the  tenant  of  all  taxes,  assessments,  water 
rents,  and  insurance. 

On  September  30,  1918,  the  defendant  exercised  its  option  to  pur- 
chase the  premises,  and  on  that  date  plaintiff  executed  to  defendant  a 
deed  of  said  premises,  subject  to  the  lease  above  referred  to,  and  to 
a  certain  mortgage. 

The  c(mtention  of  the  plaintiff  is  that  the  tenant,  although  now  the 
owner  of  the  premises,  is  still  liable  to  plaintiff  for  the  interest  on  the 
$20,000  advanced  by  plaintiff  for  alterations  made  by  defendant.  It 
contends  that  the  provision  that  such  payment  should  continue  during 
"the  period  covered  by  this  lease"  should  be  construed  as  of  the  time 
the  lease  was  made,  and  that  the  period  contemplated  was  10  years  from 
October  1,  1917.  The  same  contention  could  be  made  in  regard  to 
the  agreement  to  pay  the  other  rent  reserved  under  the  lease,  for  it  is 
provided  that  such  other  rent  shall  be  paid  "on  the  Ut  day  of  each 
and  every  month  during  the  term  of  said  lease,"  and  the  lease  defines 
the  term  of  the  lease  as  follows : 

"For  the  term  commencing  at  12  o'clock  noon  on  the  1st  day  of  October, 
1917,  and  aiding  at  12  o'clock  noon  on  the  1st  day  of  October,  1927." 

[1]  Plaintiff  contends  that  the  payment  of  the  $20,000  was  for  the 
benefit  of  defendant,  and  that  plaintiff  could  derive  no  benefit  there- 
from until  after  the  termination  of  the  lease  in  1927,  and  that  there- 
fore it  was  intended  that  defendant  should  continue  to  pay  the  interest 
for  that  period.  But  the  purchase  price  was  undoubtedly  fixed  with 
the  expenditure  of  this  $20,000  in  view,  and  plaintiff  has  benefited 
already  thereby,  as  the  sale  has  been  made.  The  lease  plainly  contem- 
plates that  substantial  alterations  are  to  be  made,  which  will  enhance 
the  value  of  the  property,  and  in  view  thereof,  additional  rent  was  ex- 
acted, to  be  admeasured  by  a  fixed  percentage  of  the  cost  of  such  re- 
pairs. 

[2]  The  agreement  that  these  repairs  were  to  be  made  at  the  ex- 
pense of  the  landlord  was  not  a  separate  undertaking,  but  a  part  of 
the  agreement  of  leasing,  and  the  additional  rent  reserved  was  in- 
tended to  cover  the  enhanced  value  of  the  premises  to  defendant. 

[3]  The  use  of  the  term  "net  rents"  in  the  clause  providing  that 
such  rents  Were,  to  be  apportioned  in  case  of  a  sale  cannot  be  deemed 
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to  create  a  distinction  between  the  $38,000  rent  and  the  6  per  cent,  on 

the  $20,000.  The  gross  rents  included  both  of  these  items,  and  also 
the  taxes,  assessments,  water  rents,  and  insurance  premiums.  These 
last-named  items, would  naturally  continue  to  be  charged  against  the 
defendant,  if  it  bought  the  property,  and  the  other  items  would  not, 
and  were  the  only  ones  requiring  apportionment. 

[4]  If  the  agreement  to  pay  the  6  per  cent,  on  the  costs  of  the 
repairs  was  not  to  be  regarded  strictly  as  rent,  but  as  remuneration 
for  plaintiff  for  laying  out  its  money  for  defendant's  benefit,  it  seems 
strange  that  it  should  be  declared,  in  a  carefully  drawn  lease,  to  be 
"paid  monthly  as  part  of  the  rent  reserved  herein."  Plaintiff  contends 
that  this  was  merely  a  copvenient  manner  of  providing  for  the  pay- 
ment, and  was  intended  only  to  require  it  to  be  paid  monthly  in  the 
same  manner  as  the  rent.  But  where  the  party  dnifting.  the  lease 
went  out  of  his  way  to  declare  such  payments  to  be  a  part  of  the 
rent,  where  he  could  just  as  easily  have  stated  that  it  was  to  be  paid 
at  the  same  time  and  place  as  rent,  and  thus  preserve  some  distinc- 
tion as  to  the  nature  of  the  payments,  such  reasoning  cannot  be 
given  much  weight. 

[5]  Finally,  plaintiff  contends  that  the  intention  of  the  parties  must 
govern,  as  found  in  the  lease.  No  intent  to  require  defendant  to 
continue  to  make  the  payments  for  a  period  of  10  years,  regardless  of 
whether  the  lease  continued  to  exist  or  not,  can  be  found  therein. 
The  scope  of  the  instrument  includes  matters  pertaining  only  to  the 
relationship  of  landlord  and  tenant.  The  lease  provides  for  a  rental 
of  $38,000,  with  the  premises  in  the  condition  they  were  then  in.  In 
case  defendant  required  certain  alterations,  then  evidently  contem- 
plated, the  additional  rental  value  was  to  be  fixed  at  a  sum  equal  to 
6  per  cent,  of  the  cost  of  the  alterations,  not  to  exceed  $20,000.  Any 
additional  cost  was  to  be  borne"  by  the  defendant.  The  option  to  pur- 
chase was  made  with  the  knowledge  that  plaintiff  had  obligated  itself 
to  the  extent  of  $20,000,  and  undoubtedly  the  purchase  price  was 
fixed  with  that  in  view.  Had  the  intention  been  to  make  the  liability 
of  defendant  for  this  interest,  so  called,  absolute  for  the  full  period 
of  10  years,  it  would  have  been  clearly  stated,'  in  view  of  the  con- 
templated sale  of  the  premises  by  plaintiff  to  defendant,  and  not 
designated  as  rent,  which  would  cease  upon  the  sale  of  the  premises. 

The  natural  inference  is  that  these  sums  were  intended  to  be,  and 
actually  were,  paid  as  part  of  the  rent.  None  of  the  arguments  ad- 
vanced by  plaintiff  tend  to  overcome  this  natural  inference,  and  the 
defendant  is  entitled  to  judgment,  with  costs.  Settle  order  on  notice. 
All  concur. 
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1187  App.  Div.  205) 

PEOPLE  ex  rel.  OROSBY  v.  BOARD  OF  EDUCATION  OF  CITY  OF 

NEW  YORK. 

(Supreme  Court,  Appellate  Division,  First  Department     April  4,  1&19.) 

L  SCBOOLB  AND  SOHOOI*  DtSTBICTS  4s»73 — ^POWBM  OV  BOABD  07  EDUCATION — 

Tkansfbb  or  Janitob  Enoineeb. 

Board  of  education  of  dty  of  New  York  has  right,  in  Its  discretion,  to 
transfer  from  one  school  to  another  a  Janitor  engineer  appointed  In  charge 
of  a  school,  where  he  receives  only  an  actual  salary,  Instead  of  compen- 
sation on  the  meaBurement  system,  himself  paying  his  helpers. 

2.  SCHOOU  AND   SCROOE.  DBRBICIB   ^S»73 — ^DISOBDEKON   Or  BOABD   OT  EDtTOA- 

TION — BXTBARSFBB  OF  JanITOB  BnOINBEB. 

Where  janitor  engineer  in  city  of  New  York  was  placed  in  charge  ot 
large  high  school  and  salary  fixed  at  $12,000  under  measurement  system, 
whereby  he  paid  helpers,  his  retransfer  back  to  his  old  school,  when> 
gross  compeDsation  was  only  about  $8,000,  and  net  return  less  than  he 
received  in  hi^  school,  was  within  power  of  board  of  education. 

3.  MATVDAinjs  ^=»187(9) — ^Appbax*  fbom  Obdbb  Gbamting  Axtbbnativb  Wbtt 

—Review, 

On  appeal  from  orderv  granting  Janitor  engineer's  motion  for  alterna- 
tive writ  of  mandamus  against  board  of  education  of  city  of  New  York  to 
compel  Mb  restoration  to  a  larfe  high:  school,  from  which  he  had  been 
transferred,  the  Appellate  Dtrifiion  must  treat  the  transfer  as  made  In 
good  faith. 

4.  Schools  and  School  Districts  ^=>73 — Resignation  of  Janitor  Engineer 

— Refusal  to  Accept  Transfer. 

The  board  of  education  of  the  dty  of  New  York  had  power  to  transfer 
a  janitor  engineer  to  another  school,  and,  when  he  refused  to  accept  the 
transfer,  and,  detfing  its  action,  resigned  from  the  charge  of  the  school 
to  which  he  Was  transferred,  the  board  bad  the  right  to  accept  his  resig- 
natlon,  and  terminate  his  connection  with  the  school  system. 

Smith,  ;r.,  dissenting. 

Appeal  from  Special  Term,  Bronx  County. 

Mandamus  proceedings  by  the  People  of  the  State  of  New  York,  on 
the  relation  of  Frank  E.  Crosby  against  the  Board  of  Education  of  the 
City  of  New  York.  From  an  order  granting  relator's  motion  for  an 
alternative  writ,  defendant  appeals.  Order  reversed,  and  application 
denied  in  its  entirety. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  SHEARN,  JJ. 

Wflliam  P.  Burr,  Corp.  Counsel,  of  New  York  City  (William  E.  C. 
Mayer,  of  New  York  City,  of  counsel,  and  Terence  Farley,  of  New 
Yoric  City,  on  the  brief),  for  appellant. 

John  E.  O'Brien,  of  New  York  City,  for  respondent. 

DOWLING,  J.  The  relator  is  a  janitor  engineer  in  the  service  of  the 
department  of  education  of  the  city  of  New  York,  and  for  upwards  of 
nine  years  prior  to  March  3,  1918,  held  the  position  of  janitor  engineer 
of  public  school  No.  3  in  the  borough  of  the  Bronx.  Prior  to  that  date 
he  made  application  to  the  board  of  education  and  the  supervisor  of 
janitors  thereof  for  a  transfer  to  the  position  of  janitor  engineer  of  the 
Evander  Childs  High  School,  in  the  same  borough,  and  thereafter,  on 
the  consent  of  the  supervisor  of  janitors,  the  board  transferred  him  and 
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assigned  him  to  duty  as  janitor  engineer  of  the  Evander  Childs  High 
School  at  a  temporary  compensation  of  $100  per  month  and  taking 
effect  on  May  15,  1918. 

This  action  was  approved  by  resolution  of  the  board  of  education 
adopted  May  8,  1918,  but  the  record  of  such  resolution  had  been  omit- 
ted from  the  minutes  of  the  said  meeting.  On  November  6,  1918,  the 
board  adopted  a  resolution  amending  its  minutes,  so  as  to  show  their 
approval  of  the  transfer  of  the  petitioner  as  janitor  engineer  of  pub- 
lic school  No.  3  to  the  position  of  janitor  engineer  of  the  Evander 
Childs  High  School,  at  a  temporary  compensation  of  $100  per  month,, 
taking  effect'May  15,  1918.  In  the  meantime,  and  on  May  8,  1918,  the 
supervisor  of  janitors  had  notified  petitioner  of  his  assignment  as 
janitor  engineer  of  the  Evander  Childs  High  School,  commencing 
May  15,  1918,  at  a  temporary  compensation  of  $100  per  month.  The 
petition  alleges  that  the  said  high  school  building  was  then  nearing  com- 
pletion, but  was  not  publicly  opened  for  the  admission  of  students 
until  on  or  about  September  9,  1918.  The  petitioner  entered  upon  the 
discharge  of  his  duties  therein  on  May  15/1918. 

It  is  further  shown  that  there  are  two  systems  of  regulating  the 
salaries  of  janitor  engineers  in  the  public  schools,  under  one  of  which 
they  are  paid  salaries  directly,  as  are  their  helpers  and  subordinates,, 
while  under  the  second  system,  sometimes  called  the  measurement  sys- 
tem, a  gross  sum  is  paid  to  the  janitor  engineer,  out  of  which  he  pays 
the  salaries  and  wages  of  his  workers.  The  janitor  engineer  of  the 
Evander  Childs  High  School  was  paid  under  the  second  system.  The 
said  high  school  building  is  a  five-story  structure,  covering  an  entire 
city  block  and  containing  111,000  square  feet  of  floor  space.  No  per- 
manent salary  for  the  position  of  janitor  engineer  of  the  said  high 
school  was  fixed  by  either  the  board  of  education  or  the  board  of  es- 
timate, whereupon  the  petitioner  instituted  a  proceeding  in  the  Su- 
preme Court  for  a  writ  of  mandamus,  requiring  the  board  of  estimate 
and  the  board  of  education  to  fix  his  salary  in  the  above  capacity,  which 
proceeding  has  been  argued,  but  has  not  yet  been  decided. 

On  November  13,  1918,  the  salary  of  janitor  engineer  for  the 
Evander  Childs  High  School  was  tentatively  fixed  at  $12,110  for  the 
year  commencing  December  1,  1918.  The  petitioner  claims  to  have 
employed  a  staff  of  helpers  from  September  9,  1918,  when  the  building 
was  substantially  completed,  and  to  have  expended  a  sum  of  money  for 
the  work  done  in  cleaning  up  the  said  building.  This  amount  the  board 
of  education  has  not  repaid  to  him.  It  is  his  contention  that  the  failure 
of  the  board  of  education  to  fix  the  permanent  salary,  and  its  further 
failure  to  repay  him  the  sum  he  claims  to  have  expended,  were  acts 
done  for  ulterior,  personal,  and  political  reasons,  and  in  order  ta 
force  petitioner  to  resign  his  position  in  the  school. 

On  November  27,  1918,  a  resolution  was  pjassed,by  the  board  of 
education  transferring  petitioner  on  December  1,- 1918,  from  his  posi- 
tion of  janitor  engineer  of  the  Evander  Childs  High  School  at  $100 
per  month,  to  a  similar  position  at  public  school  No,  3,  at  a  proposed 
compensation  of  $5,604.  Notice  to  this  effect  was  givf?,  him  by  the 
secretary  of  the  board  of  education,  and  he  admits  receiving  the  same 
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on  December  2,  1918.  He  avers  that  this  action  was  taken  without  Uie 
approval  of  the  city  superintendent  of  schools,  that  he  did  not  consent 
to  the  same,  and  has  not  resigned  his  position  in  said  school.  He 
claims  to  hold  his  position  under  permanent  tenure,  subject  only  to  re- 
moval for  cause,  after  trial  pursuant  to  law.  No  charges  have  been 
presented  against  him  in  the  manner  provided  by  law. 

He  avers  that  his  net  compensation  in  the  high  school  would  be  $2,- 
500  per  annum,  while  in  school  No.  3  it  would  be  less  than  $1,000  per 
annum.  He  then  avers  that  the  action  of  the  board  of  education  in 
making  the  transfer  was  illegal  and  void,  and  taken  for  ulterior,  per- 
sonal, and  political  reasons,  and  to  remove  him  from  his  position  as 
janitor  engineer  in  the  high  school  without  warrant  of  law.  On  De- 
cember 2,  1918,  he  was  compelled  to  surrender  the  keys  of  the  high 
school  building  and  to  leave  the  same.  He  protested  on  December  3, 
1918,  against  his  removal  from  the  said  position. 

The  answer  of  the  defendant  is  that  the  position  which  the  petitioner 
held  was  that  of  janitor  encrineer  in  the  competitive  class,  as  classified 
in  group  3,  grade  1 ;  that  his  transfer  from  school  3  to  the  high  school 
at  the  temporary  compensation  of  $100  per  month  was  in  the  ordinary 
course  of  the  business  affairs  of  the  department  of  education  of  the 
said  city  of  New  York ;  that  he  was  retransf erred  from  said  school  to 
public  school  No.  3  at  the  annual  salary  of  $5,604  per  annum,  and  that 
he  remained  in  such  position  until  December  11,  1918,  when  the  board 
of  education  adopted  a  resolution  accepting  his  resignation  as  janitor 
engineer. 

The  exhibits  submitted  by  the  defendant  in  opposition  to  the  motion, 
none  of  which  is  attacked  or  denied  by  the  relator,  show  that  on  No- 
vember 26,  1918,  he  wrote  a  letter  to  the  city  superintendent  of  schools 
in  which  he  claimed  that  his  appointment  to  public  school  No.  3  was  a 
temporary  one,  and  he  asked  to-  be  relieved  therefrom  because  of  the 
conditions  in  the  high  school  and  the  near  approach  of  cold  weather,  de- 
manding his  attention  thereto,  and  also  because  of  the  labor  market 
conditions.  He  thereafter  presented  his  resignation  from  the  "tem- 
porary care"  of  public  school  No.  3,  Bronx,  to  take  effect  December  5, 
1918.  On  December  6,  1918,  he  again  wrote  the  superintendent  of 
schools,  advising  him  of  his  prior  submission  of  his  resignation,  and 
stating  that  his  resignation  from  the  "temporary  assignment  to  the  care 
of  said  public  school  No.  3"  waS  to  take  effect  that  day,  and  that  he 
would  no  longer  be  responsible  for  the  building.  He  concluded  by 
saying : 

"I  am  janitor  engineer  of  the  Evander  Chllds  High  School  In  the. city  of 
New  York,  and  am  prepared  to  render  aU  the  services  Incident  to  that  posi- 
tion." 

The  board  of  education  thereupon,  on  December  11,  1918,  passed  a 
resolution  that  the  resignatiiw  of  the  relator  as  janitor  engineer  in 
the  emplo)rment  of  the  board  of  education  of  the  city  of  New  York, 
assigned  to  public  school  No.  3,  Bronx,  be  accepted,  to  take  effect  De- 
cember 5,  1918.  The  municipal  civil  service  commission  was  duly  noti- 
fied by  the  board  to  this  effect. 
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[1,2]  upon  these  undisputed  facts,  it  seems  to  me  that  tfie  relator 
is  not  entitled  to  the  alternative  writ  which  has  been  granted  him.  He 
certainly  is  not  entitled  to  the  writ  upon  the  theory  that  his  removal 
was  actuated  by  improper  motives,  for  there  is  not  a  single  fact  upon 
which  such  a  charge  could  be  predicated.  His  mere  accusation,  with- 
out facts  to  warrant  it,  raises  no  issue.  There  is  but  one  grade  in  the 
civil  service  classification  under  which  the  relator  comes.  It  is  that 
of  janitor  engineer.  This  gave  the  relator  no  right  of  permanent  oc- 
cupancy of  any  one  school.  He  might  have  been  appointed  in  charge 
of  a  school  where  he  would  receive  only  an  actual  salary.  The  board 
would  then  have  had  the  right  to  transfer  him,  in  the  exercise  of  its 
discretion,  from  any  one  school  to  another.  The  salary  would  be  inci- 
dental to  his  position,  and,  as  there  was  but  one  grade  of  janitor  engi- 
neer, he  had  no  vested  right  to  any  particular  sdary.  Where  a  large 
amount  of  compensation  had  been  fixed  for  a  building  of  which  he  was 
in  charge,  the  transfer  from  that  building  to  another  was  equally 
within  the  power  of  the  board  of  education  to  make,  and  if  that  power, 
used  in  the  exercise  of  its  sound  judgment,  put  the  relator  in  a  build- 
ing where  his  net  compensation  was  reduced,  he  cannot  complain. 
Where  a  single  grade  in  the  classified  service  has  compensation  vary- 
ing with  the  extent  and  character  of  the  services  to  be  rendered  and  the 
responsibilities  to  be  undertaken,  no  one  in  that  classification  can  com- 
plain if  his  financial  return  varies  as  his  assignment  changes.  The 
original  transfer  to  the  high  school  was  in  the  exercise  of  the  board's 
discretion.    So,  likewise,  was  the  retransfer  to  school  No.  3. 

The  action  of  the  relator  in  def)nng  the  orders  of  his  official  superi- 
ors was  without  justification.  If  encouraged,  the  result  would  be  abso- 
lute destruction  of  all  discipline.  It  would  leave  the  board  without 
power  to  exercise  its  discretion  to  do  what  it  deemed  best  for  the  public 
interest  and  for  the  welfare  of  the  department.  The  relator's  let- 
ter of  resignation  was  not  only  mutinous  and  defiant,  but  also  de- 
liberately untruthful,  for  he  was  not  placed  in  temporary  charge  of 
public  school  No.  3,  as  he  well  knew,  but  his  transfer  thereto  was  ab- 
solute and  permanent. 

[8,  4]  Treating  this  retransfer  of  the  relator  as  being  made  in  good 
faith,  as  we  must  upon  the  record  before  us,  we  find  that  such  action 
was  well  within  the  privilege  and  power  of  the  board  of  education. 
That  board  is  charged  with  the  responsibility  for  the  conduct  of  the 
education?il  department  of  the  city  government.  It  had  power  to  trans- 
fer the  relator  to  another  school,  and  when  he  refused  to  accept  such 
transfer  and,  defying  its  action,  resigned  from  the  charge  of  the 
school  to  which  he  was  transferred,  the  board  had  the  right  to  accept 
his  resignation  and  terminate  his  connection  with  the  school  systmn. 
We  find  no  warrant  for  interfering  with  their  action  in  this  case. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  application  denied  in  its  entirety,  with 
costs. 

CLARKE,  P.  J.,  and  LAUGHLIN  and  SHEARN,  JJ.,  concur. 
SMITH,  J.,  dissents. 
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HOYT  V.  DOLLAB  SAVINGS  BANK  OF  THE  CITY  OF  NEW  YORK. 
(Sapreme  Court,  Appellate  Divlsloii,  First  D^artment    April  4,  1919.) 

1.  Guardian  and  Ward  ^=»53 — Unauthorized  Investment  of  Funds — Re- 

covery OF  Loss  FROM  Third  Party. 

Where  bank  and  gnardian  simultaneously  loan  money  on  same  real 
estate,  under  agreement  giving  bank  prior  lien,  and  bank  in  foreclosing 
mortgage  buys  property  at  a  sum  leaving  deficiency  judgment  due  it, 
ward,  ui)on  reaching  majority,  cannot  recover  her  loss  from  bank,  upon 
ground  that  it  participated  In  lll^al  Investment  of  trust  funds,  where 
bank  took  no  part  in  negotiating  loan  of  trust  funds,  and  received  no 
part  thereof  or  benefit  therefrom. 

2.  Guardian    and    Ward   ^s970— Unauthorizbd    Invbstment    of   Ward's 

Fun  ds — Ratifigation. 

Where  guardian  made  an  unauthorized  Investment  of  ward's  funds,  and 
ward,  upon  coming  of  age,  with  full  knowledge  of  the  nature  of  the  In- 
vestment, approved  the  guardian's  account,  and  consented  to  a  decree 
discharging  him  from  further  responsibility,  and  received  at  least  three 
payments  of  interest  upon  sudii  Investment,  she  fully  ratified  the  unau- 
thorized investment. 

Smith,  J.,  dissenting. 

Appeal  from  Special  Term,  Bronx  County. 

Action  by  Annie  V.  Hoyt  against  the  Dollar  Savings  Bank  of  the 
City  of  New  York.  Judgment  of  dismissal,  and  plaintiff  appeals.  xAf- 
firmed. 

Argued  before  CLARKE,  P,  J.,  and  LAUGHUN,  DOWUNG, 
SMITH,  and  MERRELL,  JJ. 

Patrick  J.  CyBeirne,  of  New  York  City,  for  appellant. 
Mackellar  &  Gerbracht,  of  New  York  City  (George  M.  Mackellar, 
of  New  York  City,  of  counsel),  for  respondent. 

MERRELL,  J.  The  plaintiff  has  appealed  from  a  judgment  in  favor 
of  defendant,  dismissing  plaintiff's  complaint  upon  the  merits  upon  a 
trial  of  the  issues  before  the  court  without  a  jury.  The  action  is  to 
recover  the  sum  of  $3,000  and  interest;  the  plaintiff  claiming  that 
the  defendant  had  participated  in  an  illegal  investment  of  trust  funds, 
the  property  of  the  plaintiff,  and  which  investment  was  made  by 
plaintiff's  guardian  while  she  was  an  infant  under  the  age  of  21 
years. 

In  the  month  of  August,  1912,  the  Mitchell-McDermott  Construc- 
tion Company  employed  one  Sinske,  a  real  estate  broker,  to  procure  a 
loan  for  it  of  $20,000,  and  offered  to  secure  said  loan  by  a  first  mort- 
gage upon  certain  real  property"  of  the  said  Mitchell-McDermott 
Construction  Company  in  the  city  of  New  York.  The  broker  applied 
to  the  defendant  for  such  loan.  The  defendant  was  unwilling  to  lend 
$20,000  upon  the  property,  but  was  willing  to  lend  $17,000  thereon,  and 
to  permit  the  borrowing  of  the  remaining  $3,000,  to  make  up  the  $20,- 
000  required,  from  some  other  party,  providing  one  could  be  obtained 
who  was  willing  to  advance  said  $3,000  and  accept  subordinate  security 
therefor.     The  consent  of  the  defendant  to  such  arrangement  was 

^s»For  oUier  ca««s  8€*  sam*  topic  A  KBY-NUMBRR  In  all  Key-NUmbared  Bigeeta  ft  Indezei 
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upon  the  express  understanding  that,  to  the  amount  of  the  $17,000  loan- 
ed by  it,  defendant  should  hold  a  first  and  prior  lien  upon  the  said  real 
property  of  the  borrower,  and  that  whoever  should  loan  the  $3,000 
should  accept  subordinate  security  to  that  of  the  defendant.  There- 
upon the  broker  applied  to  different  parties  for  the  loan  of  $3,000 
upon  such  subordinate  security  to  that  to  be  held  by  the  defendant. 

Finally  the  broker  applied  to  one  Patrick  J.  O'Beirne,  an  attorney, 
of  New  York  City,  who  stated  that  he  believed  he  had  a  client  who 
would  advance  the  necessary  $3,000  and  accept,  such  subordinate 
security  therefor,  O'Beirne,  however,  stated  that,  if  he  produced  the 
party  thus  willing  to  loan  $3,000  and  accept  subordinate  security  to  that 
of  the  defendant  for  moneys  loaned  by  it,  he  should  demand  and  be 
paid  a  15  per  cent,  commission,  or  $450.  To  such  demand  the  bor- 
rower acceded,  and  O'Beime  produced  the  uncle,  and  general  guardian, 
of  the  plaintiff,  one  John  F.  Carragher,  who  consented  to  loan  the  re- 
quired $3,000  from  funds  in  his  hands  as  guardian  of  the  plaintiff. 
The  loan  was  closed  at  the  law  oTflSces  of  the  attorney  for  the  defendant, 
and  on  September  13,  1912,  a  mortgage  was  executed  by  Mitchell- 
McDermott  Construction  Company  to  one  George  H.  Fitzgerald,  who 
was  a  clerk  in  the  office  of  defendant's  attorneys.  The  mortgage  was 
given  to  secure  the  payment  of  $20,000,  which  money  was  that  day  paid 
to  the  borrower;  the  sum  of  $17,000  being  paid  by  the  defendant,  and 
the  balance  of  $3,000  paid  to  the  Mitchell -McDermott  Construction 
Company  by  O'Beirne,  representing  plaintiff's  guardian.  O'Beime  tes- 
tified that  the  money  which  he  thus  furnished  had  been  delivered  to  him 
by  said  guardian. 

Up  to  this  time  defendant  had  no  knowledge  or  information  as  to 
the  identity  of  the  party  who  was  to  furnish  the  $3,000  to  make  up  the 
$20,000  required  by  the  Mitchell-McDermott  Construction  Company. 
No  part  of  the  $3,000  of  plaintiff's  trust  funds  passed  through  the  hands 
of  the  defendant  or  any  one  representing  it.  The  $3,000  of  plaintiff's 
money  was  brought  to  the  conference  by  O'Beirne  himself  in  cash  and 
check,  and  was  paid  by  him  directly  to  the  borrower.  From  the  $20,- 
000  thus  received  by  Mitchell-McDermott  Construction  Company, 
Sinske,  the  broker,  received  a  commission  of  $875,  and  O'Beime,  rep- 
resenting the  guardian,  received  $450  for  producing  his  client,  the 
plaintiff's  guardian,  who  was  willing  to  advance  the  $3,000  on  such 
subordinate  security.  The  said  mortgage  was  accompanied  by  the  bond 
of  said  Mitchell-McDermott  Construction  Company  to  said  George  H. 
Fitzgerald.  On  the  same  day,  September  13,  1912,  the  said  George 
H.  Fitzgerald  assigned  and  transferred  unto  the  defendant,  the  said 
bond  and  moitgage  to  secure  the  payment  of  $20,000. 

On  the  same  occasion,  and  as  part  of  the  same  transaction,  and  for 
the  purpose  of  the  mutual  protection  of  the  parties,  the  defendant,  who 
had  advanced  the  $17,000,  and  the  guardian  of  the  plaintiff,  who  had 
advanced  the  $3,000  of  said  trust  funds,  entered  into  a  participation 
agreement,  which  recited  that  the  defendant  held  the  aforesaid  bond 
and  mortgage  to  secure  $20,000  and  interest,  and  that  the  said  guardian 
had  an  interest  in  said  bond  and  mortgage  to  the  extent  of  $3,000. 
By  the  said  participation  agreement  the  parties  thereto  further  certified 
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and  agreed  that  the  ownership  of  the  defendant  in  said  bond  and 
mortgage  was  to  the  extent  of  $17,000  and  interest  thereon  at  5 
per  cent,  per  annum  from  the  date  thereof,  and  that  plaintiflF's  guardian 
was  the  owner  of  the  balance  of  said  mortgage  debt  remaining,  but 
that  the  ownership  of  the  defendant  was  superior  to  that  of  said 
guardian,  "as  though  the  party  of  the  second  part  held  a  first  mort- 
gage for  said  sum  of  seventeen  thousand  ($17,000)  dollars  and  in- 
terest thereon  as  aforesaid,  and  the  oarty  of  the  first  part  f plaintiff's 
guardian]  held  a  second  and  subordinate  mortgage  to  secure  the  inter- 
est of  the  party  of  the  first  part  in  said  mortgage  debt. ' 

By  the  ownership  agreement  the  defendant  was  authorized  to  col- 
lect all  interest  upon  said  bond  and  mortgage,  and  to  retain  therefrom 
a  sum  equal  to  the  interest  then  accrued  upon  the  share  therein  of  the 
said  defendant,  and  then  to  remit  to  plaintiff's  guardian  any  balance  of 
interest  remaining.  The  transaction  was  thus  free  from  any  possible 
ambiguity  or  misunderstanding  between  the  parties.  The  respondent 
herein  loaned  $17,000,  receiving  as  security  what,  in  effect,  was  a  first 
mortgage  upon  the  property,  and  plaintiff's  guardian  loaned  the  sum  of 
$3,000,  accepting  a  second  lien  upon  the  property,  in  accordance  with 
the  participation  agreement  entered  into  by  the  defendant  and  said 
guardian.  The  two  loans  were  entirely  distinct  and  independent  of 
each  other,  although  secured  by  the  single  mortgage  held  by  the  de- 
fendant under  such  declaration  of  ownership  and  interest,  through 
which  the  intent  of  the  parties  was  fully  expressed. 

The  mortgage  thus  taken  ran  along  during  the  infancy  of  the  plain- 
tiff, the  interest  moneys  upon  the  $3,000  interest  of  plaintiff's  guardian 
in  said  mortgage  being:  remitted  to  said  guardian  by  the  defendant  as 
and  when  received.  Plaintiff  became  of  age  on  April  13,  1915.  Short- 
ly thereafter,  and  in  May  or  June,  1915,  plaintiff's  guardian  instituted 
proceedings  in  the  Surrogate's  Court  to  procure  a  judicial  settlement 
of  his  accounts  as  guardian  and  to  obtain  his  final  discharge  as  such 
guardian.  The  account  of  the  guardian  was  filed  with  the  surrogate, 
and  the  guardian  petitioned  for  its  judicial  settlement.  Citation  is- 
sued out  of  the  Surrogate's  Court  to  the  plamtiff,  and  she  became  a 
party  to  such  proceeding.  The  guardian's  account  explicitly  set  forth 
the  investment  of  the  $3,000  on  plaintiff's  trust  funds  by  said  guardian, 
as  above  set  forth. 

The  plaintiff,  then  of  full  age,  appeared  in  said  accounting  pro- 
ceeding in  person  and  by  her  attorney,  and  on  June  18,  1915,  plaintiff 
executed  and  acknowledged  and  filed  with  the  surrogate  of  New  York 
county  a  waiver  and  consent  in  writing,  appearing  generally  in  said  ac- 
counting proceeding,  waiving  the  issuance  and  service  of  a  citation,  ap- 
proving of  the  accounts  filed  by  her  general  guardian,  and  consenting 
that  a  decree  be  entered  settling  the  said  account  and  discharging  her 
guardian  from  all  further  liability  in  reference  thereto  and  without  any 
further  notice  to  plaintiff.  Thereafter,  on  July  7,  1915,  a  decree  was 
entered  in  said  proceeding  in  the  .Surrogate's  Court  for  New  York 
County  upon  the  account  of  said  guardian  and  schedule  filed,  and  the 
waiver  and  consent  of  the  plaintiff,  which  decree,  among  other  things, 
provided : 
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"That  said  general  guardian  [John  F.  Garragher]  make,  execute,  and  de- 
liver unto  Annie  V.  Reilly  [plaintiff]  bis  assignment  of  the  l)ond  and  mort- 
gage for  the  sum  of  $3,000,  as  mentioned  in  Schedule  A." 

Concededly  the  bond  and  mortgage  referred  to  in  said  decree  was 
the  ownership  or  participation  agreement  between  said  guardian  and 
the  defendant.  On  the  day  of  the  entry  of  said  decree  the  guardian  of 
plaintiff  duly  assigned  to  her  the  said  participation  agreement  in  said 
mortgage.  The  evidence  indicates  that  at  this  time  there  was  a  pay- 
ment of  six  months'  interest  due  plaintiff  upon  her  interest  in  said 
bond  and  mortgage.  This  interest  was  paid  to  and  received  by  plaintiff 
by  check  of  the  defendant  for  $75  on  November  9,  1915.  On  De- 
cember 29,  1915,  plaintiff  wrote  defendant  for  a  further  interest  pay- 
ment then  due,  and  received  therefor  defendant's  check  for  six  months* 
interest.  On  the  1st  of  March  following,  plaintiff  also  received  a  check 
from  the  defendant,  payable  to  her  order,  for  $75  interest  then  due. 
It  will  thus  be  seen  that  plaintiff  fully  understood  and  acquiesced  in 
the  loan  in  question  and  received  at  least  three  interest  payments  there- 
on after  she  became  21  years  of  age. 

In  July,  1916,  proceedings  were  commenced  by  the  defendant  to 
foreclose  said  mortgage,  the  mortgagors  having  defaulted.  The  mort- 
gage was  foreclosed,  and  the  property  bid  in  on  foreclosure  sale  by 
the  defendant  for  the  amount  of  its  claim;  a  small  judgment  for  de- 
ficiency in  defendant's  favor  being  entered  against  the  mortgagor.  On 
April  23,  1917,  plaintiff  filed  her  petition  in  the  Surrogate's  Court  of 
New  York  County,  praying  that  a  citation  issue  out  of  the  said  Sur- 
rogate's Court,  requiring  her  former  guardian  to  show  cause  why  the 
decree  entered  on  July  7,  1915,  passing  the  guardian's  accounts  and 
discharging  him,  should  not  be  reopened,  and  why  a  decree  should  not 
be  made  and  entered  surcharging  the  account  of  said  guardian  with  the 
sum  of  $3,000  and  interest  lost  to  plaintiff  by  reason  of  said  fore- 
closure. The  said  guardian  answered  in  said  proceeding,  and  the  ap- 
plication of  the  plaintiff  to  reopen  said  account  was  denied  by  the  sur- 
rogate. Thereafter,  and  on  August  6,  1917,  plaintiff  brought  this  ac- 
tion to  recover  of  the  defendant  the  $3,000  loaned  by  her  guardian, 
besides  interest,  upon  the  claim  that  the  act  of  the  guardian  in  loan- 
ing her  money  on  second  mortgage  was  illegal,  and  was  not  a  loan  of 
trust  funds  authorized  by  law,  and  that  the  defendant  well  understood 
the  illegality  of  such  loan  and  participated  therein,  and  by  reason 
of  such  participation  became  liable  to  refund  to  the  plaintiff  the  amount 
thus  wrongfully,  as  she  alleges,  taken  from  her. 

[1]  It  seems  to  me  that  the  answer  to  plaintiff's  position  is  that 
defendant  was  in  no  manner  responsible  for  the  loss  of  plaintiff's 
trust  funds;  that  in  fact  defendant  did  not  participate  in  the  illegal 
loan,  and  in  no  matter  profited  thereby.  The  defendant  took  no  part 
in  negotiating  the  loan  of  plaintiff's  moneys,  and  never  received  a  dol- 
lar of  them,  nor  any  benefit  therefrom.  The  money  was  paid  over  to 
the  borrower  by  the  attorney  representing  plaintiff's  guardian.  It  is 
undoubtedly  true  that  Fitzgerald,  who  was  merely  a  law  clerk  in  the  of- 
fice of  the  defendant's  attorneys,  as  the  money  was  being  paid  over 
by  O'Beirne,   representing  plaintiff's  guardian,   to  the   Mitchell-Mc- 
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Dcrmott  Construction  Company,  understood  for  the  first  time  that  the 
moneys  were  from  trust  funds  of  the  plaintiff,  who  was  an  infant. 
The  participation  agreement  entered  into  by  the  parties  shows  that  at 
that  time  the  defendant  understood  the  source  of  the  $3,000  which 
was  included  as  a  subordinate  loan  under  said  bond  and  mortgage.  But 
defendant  was  in  no  wise  interested  in  plaintiff's  moneys,  and  merely 
consented,  for  the  purpose  of  facilitating  the  loan  and  without  any 
profit  to  it,  to  participate  in  the  mortgage  for  $20,000  under  the  ex- 
press agreement  that  as  to  its  loan  of  $17,000  it  should  have  a  prior 
interest  in  said  mortgage  to  that  of  the  other  participant. 

The  entire  transaction  was  carried  on  between  the  representative  of 
thejborrower  and  the  guardian  of  the  plaintiff  and  his  attorney.  There- 
fore, it  seems  to  me,  the  authorities  relied  upon  by  the  appellant, 
where  the  courts  have  held  that  any  person  who  receives  property 
knowing  it  to  be.  the  subject  of  a  trust,  and  that  it  has  been  transferred 
in  violation  of  the  legal  duty  of  the  trustee  thereof,  takes  it  subject  to 
the  right  of  the  cestui  que  trust  and  of  the  trustee  to  reclaim  possession 
thereof,  have  no  application  to  the  conditions  here  presented.  The 
cases  of  First  National  Bank  v.  National  Broadway  Bank,  156  N.  Y. 
459,  51  N.  E.  398,  42  L.  R.  A.  139,  Squire  v.  Ordemann,  194  N.  Y.  394, 
87  N.  E.  435,  and  other  causes  relied  upon  by  the  appellant,  have  no  appli- 
cation here,  as  in  those  cases  the  money  wrongfully  dealt  in  was  re- 
ceived by  the  party  sought  to  be  chaiiged. 

The  case  of  National  Surety  Co.  v.  Manhattan  Mortgage  Co.,  185 
App.  Div.  733,  174  N.  Y.  Supp.  9,  recently  decided  in  this  court,  the 
opinion  appearing  in  the  New  York  Law  Journal  of  February  17, 
1919,  is  clearly  distinguishable  from  the  instant  case.  There  we  held 
the  defendant  liable,  because  the  guardian  had  purchased  of  the  hold- 
er of  a  $25,000  mortgage,  the  defendant  in  that  action,  an  interest  in 
the  amount  of  $5,000,  using  for  the  purpose  of  obtaining  said  interest 
therein  trust  moneys  held  by  said  guardian.  The  guardian  then  be- 
came a  party  with  the  defendant  in  that  case  to  a  participation  agree- 
ment setting  forth  that  the  defendant  held  a  prior  interest  in  said 
mortgage  and  a  prior  lien  upon  the  property  covered  thereby,  to  the 
amount  of  ^0,000,  and  that  said  guardian  held  a  subordinate  lien 
therein  to  the  amount  of  $5,000  as  security  for  said  trust  funds.  In 
that  case  the  defendant  handled  the  trust  moneys  used  for  the  pur- 
pose of  buying  for  the  said  guardian  the  second  and  subordinate  in- 
terest in  said  mortgage,  and  the  defendant  received  and  retained  a 
portion  of  said  trust  funds,  amounting  to  nearly  $500,  to  applv  on  back 
interest  due  upon  a  former  mortgage  upon  the  premises.  This  court 
held  the  defendant  liable,  for  the  reason  that  it  had  handled  the  moneys 
in  that  case,  had  received  a  portion  thereof,  and  had  made  itself  a 
trustee  of  the  fund,  which  it  unlawfully  diverted.  No  such  conditions 
are  to  be  found  in  the  instant  case.  Here  the  defendant  had  no  rela- 
tion whatever  to  the  funds  of  the  plaintiff  paid  to  the  borrower  by  her 
guardian. 

[2]  Moreover,  I  think  the  plaintiif,  by  her  acts  after  reaching  her 
majority  and  with  full  knowledge  of  the  nature  of  the  investment,  fully 
ratified  the  same.    She  became  a  party  to  the  accounting  by  her  guar- 
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dian.  Upon  the  accounting  she  was  represented  by  counsel.  The  ac- 
count of  her  guardian  fully  disclosed  the  nature  of  this  investment,  and 
in  writing  she  acquiesced  in  and  approved  of  the  same  and  consented  to 
a  decree  discharging  her  general  guardian  from  further  responsibility. 
Thereafter  the  plaintiff  received  at  least  three  payments  of  interest 
under  the  participation  agreement  under  said  mortgage.  After  the 
foreclosure  proceedings  were^had,  which  cut  off  plaintiff's  interest 
in  the  mortgage,  she  attempted  through  proceedings  in  the  Surro- 
gate's Court  to  reopen  the  accounting  of  her  general  guardian  and 
to  obtain  a  decree  of  the  Surrogate's  Court  requiring  said  guardian 
to  surcharge  his  account  with  the  amount  of  her  loss.  In  this  she 
was  unsuccessful.  No  appeal  was  taken  therefrom,  and  it  s^ms 
to  me  she  was  bound  thereby.  The  decree  of  the  surrogate  dis- 
charging plaintiff's  guardian  is  still  in  full  force  and  effect;  it  never 
having  been  opened,  vacated,  or  set  aside.  I  think  by  her  acts  with 
reference  to  said  mortgage,  and  in  receiving  the  various  interest  pay- 
pients  thereon,  after  plaintiff  arrived  at  her  majority  she  clearly  ratified 
the  act  of  her  guardian  in  thus  •  investing  her  trust  funds,  and  that 
beyond  doubt  plaintiff  is  bound  by  the  accounting  of  her  guardian,  and 
is  estopped  from  now  claiming  the  illegality  of  his  acts.  Norris  v. 
Norris,  85  App.  Div.  113,  83  N.  Y.  Supp.  77  \  Matter  of  Klunck,  33 
Misc.  Rep.  267,  68  N.  Y.  Supp.  629. 

I  think  the  court  properly  dismissed  the  complaint  herein,  and  that 
the  judgment  appealed  from  should  be  affirmed,  with  costs.  Order 
filed. 

CLARKE,  P.  J.,  and  LAUGHUN  and  DOWLING,  JJ.,  concur. 

SMITH,  J.  (dissenting).  In  August,  1912,  the  Mitchell-McDermott 
Construction  Company,  the  owner  of  the  real  property.  No.  266  East 
16Sth  street,  employed  one  Sinske,  a  real  estate  mortgage  broker,  to 
obtain  a  loan  of  $20,000  upon  the  property.  The  broker  applied  to 
this  defendant  for  such  loan.  Th.e  defendant  refused  to  make  a  loan 
of  $20,000,  but  said  it  would  make  a  loan  of  $17,000,  secured  by  first 
mortgage  upon  the  property.  The  broker  reported  the  respondent's 
offer  to  the  owner,  and  was  authorized  by  the  owner  to  inquire  whether 
respondent  would  consent  to  the  participation  of  another  party  to  the 
extent  of  $3,000  in  a  mortgage  of  $20,000.  Respondent's  treasurer  said 
respondent  would  consent  to  such  participation,  the  $3,000  to  be  loaned 
by  such  other  party  to  be  subordinate  to  the  respondent's  loan  of 
$17,000  upon  the  property.  The  said  broker  afterwards  applied  to 
one  Patrick  J.  O'Beime,  an  attorney,  who  agreed  to  procure  the  loan 
upon  the  payment  of  $450.  O'Beime  procured  the  money  from  one 
Carragher,  who  was  then  the  general  guardian  of  the  plaintiff,  for- 
merly Annie  V.  Reilly,  the  moneys  being  property  which  said  Car- 
ragher held  as  such  guardian. 

The  loans  were  closed  at  the  office  of  the  respondent's  attorneys. 
O'Beirne  brought  the  $3,000  in  the  form  of  cash  and  check.  The  bond 
and  mortgage  executed  by  the  Mitchell-McDermott  Company  were  ex- 
ecuted and  delivered  to  George  H.  Fitzgerald,  who  was  a  clerk  in  the 
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office  of  the  defendant's  attorney,  and  in  this  transaction  was  clearly 
the  defendant's  agent.  This  was  a  bond  and  mortgage  to  secure  the 
payment  of  $20,(XX),  in  which  neither  the  interest  of  the  defendant 
or  of  the  guardian  was  in  any  way  stated.  Fitzgerald  thereupon  as- 
signed the  bond  and  mortgage  to  this  defendant,  reciting  in  the  as- 
signment that  the  same  was  in  consideration  of  $20,000,  "lawful  money 
of  the  United  States,  to  him  in  hand  paid  by  Dollar  Savings  Bank  of 
the  City  of  New  York."  There  is  no  clear  evidence  as  to  whom  this 
money  was  in  fact  paid  by  the  representative  of  the  guardian,  except 
this  statement  in  the  assignment  to  the  Dollar  Savings  Bank,  and  also 
the  evidence  of  O'Beirne,  who  acted  for  the  guardian  in  closing  the 
transaction  in  which  he  says : 

"At  the  closing  Mr.  Fitzgerald  was  the  conduit  or  the  person  through  whom 
the  loan  was  made.  It  was  explained  by  Mr.  Slnske  that  he  was  the  gentle- 
man In  the  office  of  the  attorneys  for  the  Dollar  Savings  Bank,  and  that 
they  were  making  the  loan  through  his  name,  and  that  the  assignment  would 
immediately  and  simultaneously  take  place,  from  the  exfecutlon  of  the  mort- 
gage, right  over  from  George  H.  Fitzgerald  to  the  Dollar  Savings  Bank." 

The  trial  judge  in  his  opinion  stated : 

"The  bank  at  no  time  occupied  any  fiduciary  relationship  towards  the  then 
infant,  unless  its  agent,  the  attorney's  clerk,  Fitzgerald,  may  be  said  to  have 
been,  for  a  brief  period  during  the  title  closing,  In  the  situation  of  a  trustee. 
But  it  is  plain  that  Fitzgerald  was  a  mere  conduit  for  the  moneys  that 
passed  when  title  was  closed." 

It  thus  appears  that  the  trial  judge  interpreted  the  evidence  as  show- 
ing, and  assumed  in  his  opinion,  that  these  moneys  were  in  fact  paid 
to  Fitzgerald,  and  by  him  paid  to  the  Mitchell-McDermott  Company. 

At  the  same  time  this  loan  was  closed,  and  as  part  of  the  same 
transaction,  there  was  executed  between  Carragher,  the  guardian,  and 
the  defendant,  what  is  called  an  ownership  agreement,  which  purported 
to  state  the  rights  of  the  parties  in  such  bond  and  mortgage.  It  is 
provided  in  tl^t  agreement  that  the  defendant  was  the  owner  of  a 
$17,000  interest  in  the  mortgage,  and  that  the  gjuardian  was  the  owner 
of  the  balance  of  said  mortgage  debt, 

**but  the  ownership  of  the  party  of  the  second  part  [defendant]  is  superior 
to  that  of  the  party  of  the  first  part  [the  guardian],  as  if  the  party  of  the 
second  part  held  a  first  mortgage  for  said  sum  of  ^17,000  and  interest  thereon 
as  aforesaid,  and  the  part}'  of  the  first  part  held  a  second  and  subordinate 
mortgage  to  seaire  the  interest  of  the  party  of  the  first  part  in  suld  mort- 
gage debt" 

The  ownership  agreement  then  further  stated  that  the  party  of  the 
second  part,  the  defendant,  was  authorized  to  collect  all  the  interest 
which  was  secured  hy  that  bond  and  mortgage,  and  retain  therefrom  a 
sum  equal  to  the  interest  then  accrued  upon  the  share  of  said  bond  and 
mortgage  owned  by  the  party  of  the  second  part,  and  then  remit  to 
the  party  of  the  first  part  any  balance  of  the  remaining  interest,  and 
in  case  of  payment  it  was  provided  that  the  defendant  should  account 
to  the  party  of  the  first  part  only  for  the  excess  over  the  moneys  in 
said  mortgage  owing  to  the  defendant.  The  right  of  the  guardian  to 
assign  his  interest  was  limited,  and  it  was  provided  that  no  assignee 
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of  the  said  guardian  should  have  any  rights  under  this  agreenaent,  or  be 
entitled  to  any  payment  thereunder,  until  such  assignment  shall  have 
been  exhibited  to  the  party  of  the  second  part,  and  it  was  further  pro- 
vided that,  whenever  the  proceeds  of  the  ownership  of  the  party  of 
the  first  part  in  said  bond  and  mortgage  shall  be  paid  to  the  holder  of 
this  agreement,  this  agreement  and  Si  assignments  thereof  shall  be 
surrendered  to  the  party  of  the  second  part. 

Thereafter,  upon  default  of  the  makers  of  said  bond  and  mortgage, 
the  mortgage  was  foreclosed  and  the  property  bid  In  by  the  defendant 
for  the  sum  of  $17,000,  and  a  deficiency  judgment  entered  against  the 
mortgagor  for  a  small  amount  owing  to  the  defendant.  The  interest 
of  the  guardian  of  this  plaintiff  in  the  land  was  entirely  wiped  out  in 
the  foreclosure  sale. 

Upon  April  13,  1915,  this  plaintiff  became  of  age.  Her  guardian 
filed  an  account  in  which  this  investment  appeared.  The  plaintiff  was, 
at  that  time,  living  with  her  guardian,  and  had  been  for  upwards  of 
15  years.  She  signed  a  consent  to  the  passing  of  the  account,  without 
reading  the  account,  and  without  having  any  knowledge  of  its  contents, 
and  without  any  knowledge  of  the  nature  or  circumstances  of  this 
investment.  She  afterwards  left  the  home  of  her  guardian  and  was 
married,  and  then  sought  to  have  the  guardian's  account  opened,  so 
that  she  might  hold  the  guardian  responsible  for  this  los^,  and,  if  need 
be,  hold  the  surety  upon  the  guardian's  bond.  The  application  to 
reopen  the  account  was  denied.  The  plaintiff  thereupon  brought  this 
action  against  the  defendant,  contending  that  the  defendant  participated 
in  and  aided  and  abetted  in  the  guardian's  misapplication  of  the  fund 
held  in  trust  for  her,  and  was  liable  for  the  amount  of  her  loss  sustained 
thereby.  The  defendant  defended  upon  two  grounds :  First,  that  it  oc- 
cupied no  position  of  trust  and  was  not  responsible  for  this  loss  by  rea- 
son of  any  act  in  connection  with  the  loaning  of  these  moneys;  and, 
secondly,  that,  after  becoming  of  age,  the  plaintiff  had  ratified  the 
transaction,  so  as  to  estop  her  from  making  any  claim  for  reimburse- 
ment on  account  of  the  illegality  of  the  investment.  The  trial  court 
made  no  finding  upon  the  question  of  ratification,  but  held  that  the  de- 
fendant had  done  no  act  which  would  make  it  liable  to  the  plaintiff  for 
the  loss  of  these  moneys.  From  the  judgment  entered  upon  this  deci- 
sion this  appeal  has  been  taken. 

It  seems  to  me  unnecessary  to  discuss  at  any  length  the  question 
of  ratification.  A  ratification  of  an  illegal  investment  by  a  guardian 
can  only  be  made  upon  full  knowledge  of  the  facts,  which  would  jus- 
tify the  infant  in  making  complaint  thereof. 

Without  any  finding  whatever  upon  the  subject  by  the  trial  court, 
this  court  is  without  power  to  make  a  finding  necessary  to  sustain  the 
judgment,  except  possibly  upon  undisputed  evidence.  The  case  of 
Norris  V.  Norris,  85  App.  Div.  113,  83  N.  Y.  Supp.  17,  cited  in  the 
prevailing  opinion,  was  a  case  in  which  the  question  arose  between 
the  guardian  and  the  ward,  and  the  case  showed  a  clear  disclosure  by 
the  guardian  to  the  ward  after  becoming  of  age,  a  reading  over  of  the 
account,  item  by  item,  and  an  express  approval  and  ratification  by  the 
ward.     Under  the  circumstances  tliere  disclosed,  it  was  held  that  to 
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allow  the  ward  thereafter  to  hold  the  guardian  for  improper  expend- 
itures would  be  to  deny  the  right  of  settlement  between  the  guardian  and 
the  ward  under  any  circumstances  after  the  ward  became  of  age. 
Under  the  evidence  in  this  case  this  ward  never  had  knowledge  until 
September,  1916,  of  the  nature  of  this  investment  and  of  the  fact  that 
it  was  an  illegal  investment.  After  acquiring  this  knowledge  in  Sep- 
tember, 1916,  she  has  done  all  within  her  power  to  seek  reparation  for. 
the  wrong  done  to  her,  both  from  her  guardian  and  from  the  defend- 
ant. She  first  made  application  for  a  reopening  of  the  account  of  the 
guardian,  which  was  denied,  and  she  now  brings  this  action  to  recover 
from  the  defendant  as  one  who  aided  and  abetted  in  the  illegal  invest- 
ment. The  trial  court  could  not  have  found,  under  this  evidence,  that 
the  plaintiff  ratified  that  illegal  investment.  Moreover,  even  if  such 
a  finding  had  been  made  and  was  supported  by  the  evidence,  it  would 
not  aflfect  this  action.  The  question  is  not  here  between  guardian 
and  ward,  but  between  a  ward  and  a  third  party,  who  unlawfully  par- 
ticipated in  the  diversion  of  her  funds. 

Nor  can  the  fact  that  the  guardian  had  been  released  by  the  ac- 
counting aflFect  the  plaintifFs  rights.  It  has  taken  from  the  defend- 
ant no  right  of  indemnity  which  it  could  in  any  event  have  had,  inas- 
much as  the  guardian  himself,  or  the  surety  upon  paying  for  the  de- 
faulting guardian,  could  bring  this  action  against  this  defendant,  pro- 
vided the  defendant  be  legally  liable  for  this  niisappropiliition.  The 
doctrine  that  a  release  of  one  tort-feasor  releases  all  rests  upon  the  rule 
that  one  who  is  wtonged  can  only  have  one  satisfaction.  There  is  no 
claim  here  that  there  was  any  compromise  by  the  oruardian.  or  that 
there  has  been  any  satisfaction  by  any  one  of  this  claim.  That  doc- 
trine therefore  cannot  apply. 

The  final  and  important  question  upon  this  appeal  is  as  to  the  lia- 
bility of  the  defendant  for  this  illegal  investment.  In  the  case  of  Na- 
tional Surety  Company  v.  Manhattan  Mortgage  Company,  185  App. 
Div.  733,  174  N.  Y.  Supp.  9,  decided  by  this  court  March  1,  1919,  we 
held  in  a  very  similar  case,  where  a  guardian  invested  in  a  subordinate 
interest  in  one  of  these  participating  mortgages,  that  the  guardian 
was  liable  for  that  improper  investment,  as  it  was  clearly  an  investment 
in  a  second  mortgage,  and  that  the  guardian's  surety,  which  was  com- 
pelled to  make  good  a  charge  against  the  guardian  for  such  improper 
investment,  mig^t  sue  a  mortgage  company  which  had  participated  in 
the  breach  of  trust  by  taking  a  superior  interest  in  such  a  mortgage. 
It  is  true  that  there  are  some  distinctions  between  this  case  and  3ie 
case  of  the  National  Surety  Company,  cited.  If,  however,  these 
moneys  were  paid  through  the  agent  of  the  defendant  to  the  Mitchell- 
McDermott  Company,  the  two  cases  are  very  similar.  In  my  judgment, 
however,  even  though  the  moneys  did  not  pass  through  the  defendant 
or  its  agents,  nevertheless  the  defendant  so  far  participated  in  and 
aided  and  abetted  the  misapplication  of  the  funds  as  to  become  liable 
to  the  plaintiff  for  the  loss  sustained  thereby.  Plaintiff's  claim  rests, 
not  alone  upon  a  breach  of  trust  by  defendant  in  handling  these  trust 
moneys  passing  through  its  hands,  but,  entirely  apart  from  that,  upon 
the  rule  as  weU  stated  in  Bank  v.  Byrnes,  61  Kan.  464,  59  Pac.  1058 : 
175N.T.S.— 25 
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"As  a  seneral  principle,  all  persons  who  knowingly  participate  or  aid  in 
committing  a  breadb  of  trnst  are  responsible  for  tiie  wrong  and  may  be  com- 
pelled to  make  good  the  loss.'' 

In  the  opinion  in  the  case  of  the  National  Surety  Company,  supra, 
numerous  authorities  were  cited  to  the  effect  that  all  persons  who 
knowingly  participate  or  aid  in  committing  a  breach  of  trust  may  be 
compelled  to  make  good  the  loss.  In  Cooley  on  Torts  (3d  Ed.)  p.  244, 
the  rule  is  stated : 

"All  who  actively  participate  In  any  manner  in  the  commission  of  a  tort, 
or  who  command,  direct,  advise,  encourage,  aid,  or  abet  its  commission,  are 
Jointly  and  severally  liable  therefor." 

Further: 

"Any  one,  who  does  anything  In  furtherance  of  an  act,  may  be  said  to  abet 
it" 

In  Bowers  on  Conversion,  §  306,  the  rule  is  stated: 

''Every  person  who  aids  or  assists  In  the  conversion  of  property,  whether 
with  knowledge  of  the  facts  or  in  ignorance  thereof,  is  responsible  to  the 
owner  for  all  the  damages  sustained  thereby,  although  it  was  done  by  tb^ 
direction  of  one  whose  command  he  was  bound  to  obey,  as  a  servant  who 
takes  property  at  the  command  of  his  master,  or  a  soldier  who  takes  pre^ 
erty  at  the  command  of  his  superior  officer." 

It  cannot^  be  said  that  this  defendant  was  not  interested  in  the  par- 
ticipation by  the  guardian  in  this  mortgage,  because,  through  the  par- 
ticipation alone,  did  the  defendant  find  opportunity  to  invest  its  money. 
But  the  fact  of  benefit  received  is  not  material,  where  the  party  ac- 
tively co-operates,  assists,  and  participates  in  the  conversion  or  misap- 
propriation. It  is  only  where  the  party  stands  by  and  fails  to  dissent 
that  the  fact  that  he  is  to  be  benefited  thereby  becomes  material,  as  in 
such  case  the  failure  to  dissent  makes  him  a  party  to  the  misappro- 
priation.   In  Bowers  on  Conversion,  §  307,  it  is  stated : 

"And  unless  a  person  can  be  held  to  have  adopted  a  conversion  made  by 
another,  either  In  receiving  the  benefit  of  it  or  by  aiding,  encouraging  or 
abetting  it  when  made,  he  cannot  be  held  answerable  for  it  on  the  ground 
that  he  merely  suffered  it  to  be  done  and  did  not  resist  it." 

See,  also,  BischoflF  v.  Yorkville  Bank,  218  N.  Y.  112,  112  N.  E.  759, 
L.  R.  A.  1916F,  1059. 

It  is  true  that  the  defendant  had  no  interest  in  choosing  the  party 
which  should  participate  with.it  in  this  mortgage;  nevertheless  the 
loan  could  not  have  been  made  without  some  party  participating,  and 
this  particular  loan  could  not  have  been  made  without  this  defendant's 
participating  with  a  trustee  who  was  known  to  be  acting  unlawfully  in 
the  misapplication  of  trust  funds.  The  defendant  is  driven  to  the 
position  that,  although  a  party  to  this  participation  agreement,  it  did 
not  participate  therein.  While  the  defendant  did  not  participate  in  the 
original  procurement  of  the  consent  of  the  guardian  to  invest  in  the 
mortgage,  it  did  participate  in  the  .consummation  of  the  devastavit,  and 
without  its  participation  such  consummation  could  not  have  been  at- 
tained. It  is  probably  true  that  the  defendant  had  no  knowledge  until 
the  day  of  the  final  consummation  that  the  mortgage  was  to  be  shared 


Digitized  by 


Google 


Sup.  Ct.)        HOFFMAN  V.  FLOEIDA   BAST  0OA8T  HOTEL  CO.  387 

in  by  a  guardian  unlawfully  using  funds  for  that  purpose.  Before 
the  act  was  completed,  however,  it  had  full  knowledge  of  the  fact 
that  it  was  dealing  with  a  trustee  who  was  violating  his  trust.  If  the 
defendant  had  then  halted,  this  trust  would  not  have  been  violated,  and 
the  money  would  have  been  saved.  Instead  of  halting,  it  proceeded, 
and  became  a  party  to  the  very  agreement  which  unlawfully  squan- 
dered the  infant's  money.  Not  only  did  the  act  of  defendant  make 
possible  this  devastavit,  but  by  this  participation  agreement  the  de- 
fendant acted  as  the  trustee  to  collect  the  interest  for  this  delinquent 
guardian,  and  held  the  mortgage  and  collected  the  moneys  thereon. 
For  it  to  say,  therefore,  that  the  defendant  did  not  participate  in  this 
devastavit,  did  not  aid  and  abet  the  same,  is  to  my  mind  to  ignore  a 
palpable  fact.  To  hold  the  defendant  liable  for  the  loss  sustained  by 
this  devastavit  would  be  exacting  no  penalty  which  the  defendant  does 
not  deserve.  Any  one  who  wrongfully  deals  with  trust  funds,  either 
as  a  principal  or  as  an  abettor,  does  so  at  his  peril,  and,  within  all  the 
authorities  that  I  have  been  able  to  find,  becomes  subject  to  the 
penalty  of  being  required  to  make  good  the  loss  sustained  by  the  wrong 
which  he  has  abetted. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 


(187  A'pp.  Dlv.  146) 

HOFFMAN  T.  FLORIDA  &AST  COAST  HOTEL  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.     April  4,  1919.) 

WrrNESSES  ^=9S69—IirrEBE8rBD  WmsnESSES — ViuFUorta, 

In  action  for  injuries  sustained  by  plalntiil  froin  falling  into  elevator 
abaft  in  defendant's  hotel,  where  important  testimony  on  behalf  of  de- 
fendant was  given  by  former  employ^  of  defendant^  who  were  not  im- 
plicated in  the  negligence  charged,  the  court  erred  in  not  instructing,  as 
requested  by  defendant,  that  sudi  witnesses  were  not  interested. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Elizabeth  Hoffman  against  the  Florida  East  Coast  Hotel 
Company.  From  a  judgment  for  plaintiff  for  $16,500,  and  from  an 
order  denying  a  motion  for  new  trial,  defendant  appeals.  Reversed, 
and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

William  Dike  Reed,  of  New  York  City  (George  A.  Steves  and  Wil- 
liam B.  Shelton,  both  of  New  York  City,  on  the  brief),  for  appellant. 

William  A.  Hyman,  of  New  York  City  (James  B.  Henney,  of  New 
York  City,  of  counsel),  for  respondent.    . 

LAUGHLIN,  J.  The  recovery  was  for  personal  injuries  sustain- 
ed by  plaintiff  from  stepping  into  and  falling  down  an  elevator  shaft, 
about  8  o'clock  in  the  morning  on  the  23d  of  February,  1917,  at  the 

^ssPor  otlicr  caMt  sm  moiia  to»la  A  KST-NUMBIBB  la  all  Eey-Nombered  Dlsesti  A  lBd«zt» 
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Breakers  Hotel,  Palm  Beach,  Fla.,  which  the  defendant  evidently  own- 
ed and  operated  in  connection  with  its  railroad.  The  plaintiff  was 
about  33  years  of  age,  and  was  employed  as  lady's  maid  by  one  of 
the  guests  of  the  hotel.  She  arrived  at  the  hotel  a  day  or  two  before 
the  accident.  Her  mistress  desired  some  linen  sheets  to  cover  her 
gowns  and  instructed  plaintiff  to  obtain  them.  After  breakfasting  in 
the  servants*  dining  room  on  the  ground  floor,  the  plaintiff  met 
Mrs.  Baldwin,  the  housekeeper,  in  the  hall,  and  asked  for  the  linen, 
and  was  informed  that  she  could  obtain  it  at  the  linen  room. 

The  baggage  room  of  the  hotel  was  on  the  ground  floor,  and  was 
30  feet  in  length  from  east  to  west,  and  20  feet  in  width  north  and 
south.  In  the  northeasterly  corner  of  the  baggage  room  there  was  an 
inclosed  elevator  shaft,  in  which  a  general  service  elevator  for  convey- 
ing baggage  and  carrying  the  employes  was  operated,  generally  by 
an  elevator  boy,  but  at  times  by  the  porters.  It  was  a  cable  eleva- 
tor, and  was  inclosed  at  each  end,  but  open  at  the  front  and  rear, 
At  the  baggage  room  floor  two  iron  doors,  together  of  the  width 
of  about  5  feet,  painted  black,  were  attached  to  the  westerly  side  of  the 
shaft  and  opened  into  the  baggage  room.  Access  to  the  elevator  at  the 
upper  floors  was  from  the  east.  It  was  also  used  by  invalids  in  chairs 
and  by  maids  for  taking  baby  carriages  up  and  down.  There  is  some 
testimony  to  the  effect  that  it  was  also  used  by  maids  of  guests  carry- 
ing linen,  but  they  were  at  liberty  to  use  the  passenger  elevators  located 
in  another  part  of  the  hotel.  It  is  to  be  inferred  that  the  eleva- 
tor was  wider  than  the  doors,  but  its  width  is  not  specified.  The  in- 
terior of  the  shaft  was  lined  with  lead-colored  galvanized  iron  or  tin. 
The  elevator  doors  were  usually  closed  when  the  elevator  was  not  at 
that  floor,  but  at  times,  when  it  was  in  use  in  handling  a  large  amount 
of  baggage,  they  were  left  open.  It  does  not  appear  that  the  elevator 
was  being  so  used  at  the  time  of  the  accident ;  but  it  was  at  an  upper 
floor,  and  the  doors  were  open. 

A  covered,  but  not  inclosed,  porch  14  feet  in  width  extended  along 
the  northerly  side  of  the  baggage  room  from  the  northwesterly  line 
thereof  about  18  feet,  and  then  came  an  inclosed  linen  closet,  which, 
according  to  some  of  the  testimony,  occupied  part  of  the  northeaster- 
ly corner  of  the  baggage  room,  extending  along  the  northerly  end  of 
the  elevator  shaft,  and  probably  extending  northerly  of  the  baggage 
room,  and  being  of  the  dimensions  of  about  12  feet  east  and  west  and 
10  feet  north  and  south.  It  had  two  large  outer  windows  toward  the 
north,  and  a  door  opening  toward  the  south  into  the  baggage  room,  2 
feet  west  of  the  westerly  wall  of  the  elevator  shaft.  Thus,  it  will  be 
seen,  the  doors  to  the  elevator  opened  toward  the  west,  and  the 
door  to  the  linen  closet  toward  the  south,  only  a  few  feet  diagonal- 
ly northwesterly  therefrom.  There  were  two  windows  and  a  large 
door  in  the  northerly  side  of  the  baggage  room.  Although  there  is  a 
conflict  in  the  testimony  with  respect  to  there  being  another  window  in 
the  baggage  room,  and  with  respect  to  the  weather  and  the  conditions 
of  light  in  the  baggage  room  at  the  time  of  the  accident,  I  think  the 
preponderance  of  the  evidence  shows  that  there  was  another  window 
in  die  southerly  side  of  the  baggage  room,  that  it  was  a  bright,  wann» 
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sunny  day,  and  that  all  points  in  the  baggage  room  were  plainly  visible 
from  any  other  point  therein. 

A  corridor  extended  along  the  easterly  end  of  the  baggage  room, 
with  swinging  doors  leading  into  the  baggage  room  a  few  feet  to  the 
south  of  the  elevator  shaft.  It  was  necessary  to  pass  through  this  cor- 
ridor and  these  doors,  and  across  the  northeasterly  comer  of  the  bag- 
gage room,  and  around  the  elevator  shaft  and  in  front  of  the  door 
thereof,  to  reach  the  linen  room  from  the  ground  floor  of  the  hptel. 
The  plaintiff  had  never  been  in  the  baggage  room  or  to  the  linen  room 
before,  and  did  not  know  where  they  were. 

At  this  point  ther^  arises  a  conflict  in  the  evidence.  The  plaintiff 
testified  that  the  housekeeper  accompanie,d  her  and  led  the  way.  The 
housekeeper  denies  that  she  accompanied  the  plaintiff,  and  did  not 
remember  whether  she  pointed  out  the  way.  The  plaintiff,  however^ 
concededly  went  to  the  linen  closet  by  the  route  described,  and  was 
there  given  three  or  four  sheets  by  Miss  Rowe,  who  was  in  charge, 
and  who  testified  that  the  housekeeper  arrived  there  shortly  before 
the  plaintiff  came,  and  that  when  plaintiff  came  the  housekeeper  di- 
rected that  the  linen  be  given  to  her.  The  plaintiff  testified  that  she 
put  the  sheets  over  her  arm  and  started  to  return  the  way  she  came, 
and  was  looking  and  proceeding  toward  the  doors  through  which  she 
had  entered  the  baggage  room,  when  the  housekeeper,  who  had  fol- 
lowed her  out  of  die  linen  room  and  was  a  little  behind  and  to  the 
right,  took  hold  of  her  arm  and  said,  "Take  this  elevator,  as  you  have 
linen."  The  housekeeper  denies  that  she  accompanied  the  plaintiff 
out  of  the  linen  room,  or  suggested  that  she  take  the  elevator ;  and 
in  that  she  is  corroborated  by  Miss  Rowe,  who  says  that  the  house- 
keeper remained  in  the  linen  room  with  her  until  after  the  accident. 

The  plaintiff's  case  depended  upon  the  truthfulness  of  her  tes- 
timony on  this  point,  and  with  respect  to  the  amount  of  light  and  the 
circumstances  under  which  she  erroneously  assumed  that  the  elevator 
was  standing  at  that  floor  to  receive  passengers.  On  the  point  as  to 
whether  the  housekeeper  suggested  that  she  take  the  elevator,  the 
plaintiff  is  uncorroborated.  It  is  to  be  inferred  from  the  plaintiff's 
testimony  that  she  had  not  seen  the  elevator  before;  but  she  did  nqt 
say  whether,  on  passing  it  on  her  way  to  the  linen  room,  she  had  no- 
ticed the  inclosure  around  the  elevator  shaft.  She  admitted  that  the 
linen  room  was  very  light,  and  that  her  vision  was  not  affected  on  going 
from  it  into  the  baggage  room;  but  she  testified  that  the  corner  of  the 
luggage  room  near  the  elevator  was  quite  dark,  and  that  there  was  no 
artificial  light  in  the  baggage  room,  or  at  the  front  of  the  elevator,  or 
where  she  stepped. 

Her  testimony,  however,  in<}icates  that  it  was  sufficiently  light  for 
her  to  see  the  faces  of  a  white  man  in  a  dark  blue  uniform,  whom  she 
took  to  be  the  elevator  operator^  and  of  a  waiter,  and  to  see  the  floor 
and  partition  walls ;  for  she  says  that  when  the  housekeeper  so  sug- 
gested that  she  take  the  elevator  she  turned  and  looked  and  walked  to- 
ward it;  that  she  was  then  only  about  two  or  three  steps,  or  3^ 
feet,  or  3  to  4  feet,  from  it,  and  that  the  doors  of  the  elevator  were 
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open;  that  she  saw  the  man  in  the  dark  blue  suit  standing  near  the 
elevator,  and  he  said,  "Good  morning,"  and  stepped  aside ;  that  a  wait- 
er with  a  tray,  who  was  passing  in  front  of  her  toward  the  elevator, 
also  stepped  aside,  saying  to  her  **I  beg  your  pardon,"  and  that  she 
then  "looked  at  the  elevator"  and  took  one  stpp  and  went  down  the 
shaft.  Although  she  testified  on  direct  examination  that  the  elevator 
doors  were  open,  and  that  she  did  not  see  any  doors,  barriers,  or 
chains  across  the  opening  into  the  shaft,  she  admitted  on  cross-ex- 
amination that  she  did  not  see  any  elevator  doors,  and  did  not  know 
whether  there  were  any  on  the  elevator. 

The  only  testimony  of  an  eyewitness  offered  by  the  plaintiff  to 
corroborate  her  version  of  the  accident  was  a  waiter,  who  says  he 
had  a  tray  on  his  head  and  another  in  his  hand,  intending  to  take  the 
elevator  when  it  came  down,  and  that  he  stepped  aside  for  plaintiff, 
as  she  claims,  and  that  a  porter  did  likewise,  and  that  it  was  quite  dark. 
All  of  the  witnesses  for  the  defendant,  however,  say  the  waiter  was  not 
there  at  all,  and  there  was  a  very  sharp  conflict  in  the  evidence  with 
respect  to  the  light.  All  witnesses  called  by  defendant,  many  of  whom 
were  employes,  but  had  no  duty  in  the  premises,  and  there  were  several, 
testified  that  the  baggage  room  was  very  light ;  that  all  windows  and 
doors,  including  that  into  the  Unen  closet,  were  open,  and  that  the  eleva- 
tor shaft  and  elevator  doors  were  visible  from  any  part  of  the  room. 
One  of  defendant's  witnesses,  Robert  Klingen,  testified  that  he  was  in 
the  southwest  comer  of  the  room,  which  would  be  the  farthest  point 
from  the  elevator,  and  that  he  could  plainly  see  the  opening  into  the 
shaft.  The  testimony  of  the  waiter  called  by  the  plaintiflF  was  to  the 
effect  that  the  doors  and  windows  were  not  open ;  but,  in  view  of  the 
fact  that  it  was  a  typical  warm  Summer  day,  that  is  improbable.  The 
man  the  plaintiff  erroneously  took  to  be  the  elevator  operator  evidently 
was  defendant's  witness  John  H.  Varley,  a  pofter,  who  was  in  no  way 
responsible  for  the  accident,  and  was  not  in  defendant's  employ  at 
the  time  of  the  trial.  He  testified  that  he  was  standing  about  8  feet 
from  the  elevator  shaft,  and  that  when  he  saw  the  plaintiff  turn  toward 
it  he  shouted  to  her,  "Look  out!"  and  in  this  he  is  corroborated  by 
another  disinterested  witness,  who  says  that  he  also  called  out  to  her 
"Hey !"  but  that  it  was  too  late. 

The  only  negligence  with  which  defendant  was  charged  was  the  vio- 
lation of  a  common-law  duty  owing  to  the  plaintiff  to  guard  the  eleva- 
tor shaft,  or  to  give  her  notice  or  warning,  or  by  affording  sufficient 
light  to  enable  her  in  the  exercise  of  reasonable  care  to  discover  that 
the  elevator  was  not  at  the  floor  and  that  the  shaft  was  open  and  un- 
guarded. The  testimony,  therefore,  with  respect  to  the  condition  of 
the  light,  bore  directly  on  both  issues  of  negligence.  The  court  instruct- 
ed the  jury  that,  if  there  was  sufficient  natural  light  in  the  room  to 
enable  one  exercising  reasonable  care  to  observe  "that  the  elevator 
was  up,"  the  defendant  would  not  be  liable. 

Important  testimony  was  given  in  behalf  of  defendant,  on  the  issue 
as  to  whether  the  housekeeper  followed  the  plaintiff  out  of  the  linen 
room  and  suggested  that  she  take  the  elevator,  by  Miss  Rowe,  who 
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was  in  charge  of  the  linen  room,  by  Robert  KiUigen,  then  employed  by 
defendant'as  porter  in  the  ba^age  rooni,  but  not  in  its  employ  at  the 
time  of  the  trial,  and  by  Michael  Varley,  then  employed  by  defendant 
as  head  porter,  but  not  connected  with  it  when  he  testified.  The  court 
charged  the  jury  generally  with  respect  to  their  duty  in  weighing  the 
testimony  of  interested  and  biased  witnesses  and  those  who  willfully 
testified  falsely. 

Counsel  for  defendant  requested  the  court  to  instruct  the  jury  that 
these  witnesses  were  not  interested.  The  court  declined  so  to  charge, 
and  left  it  to  the  jury  to  say  whether  or  not  they  were  interested, 
and  defendant  excepted.  This  was  error.  The  negligence  with  which 
the  defendant  was  charged  did  not  implicate  any  of  these  witnesses; 
and  two  of  them,  at  least,  had  no  duty  to  perform  in  the  premises. 
The  mere  fact  that  a  witness  was  at  the  time  of  an  accident  in  the 
employ  of  a  party  does  not  make  him  an  interested  witness.  It  would 
have  been  proper  for  the  court  to  leave  it  to  the  jury  to  determine 
whether  the  relations  that  existed  between  the  witnesses  and  defendant 
had  a  tendency  to  bias  the  witnesses  in  its  favor,  but  the  jury  were 
not  warranted  in  finding  that  the  witnesses  were  interested  in  the  de- 
termination of  the  issues.  Essig  v.  Lumber  Operating  &.  Mfg.  Co., 
183  App.  Div.  198,  170  N.  Y.  Supp.  192. 

This  was  not  the  only  error  prejudicial  to  defendant  committed  on 
the  trial.  Notwithstanding  the  fact  that  the  last  testimony  given  by 
the  plaintiff  with  respect  to  the  elevator  doors  was  that  she  did  not  see 
them,  or  know  whefiier  or  not  there  were  any,  the  court,  at  the  re- 
quest of  counsel  for  the  plaintiff,  charged  that  the  jury  might  con- 
sider "whether  or  not  the  open  doors  leading  into  the  elevator  were 
an  indication  that  the  elevator  was  there  present,  and  could  be  entered," 
and  defendant  excepted.  The  exception  to  that  charge  was  well  taken, 
for  if  she  did  not  see  the  doors,  and  that  they  were  open,  surely  she 
did  not  rely  on  their  being  open  as  an  indication  that  the  devator  was 
there. 

Like  error,  to  which  defendant  excepted  was  committed  in  charging, 
at  plaintiff's  request,  that : 

**An  elerator  entrance  is  not  like  a  railroad  crossing  at  a  highway,  sup- 
posed to  be  a  place  of  danger,  to  be  approached  with  great  caution ;  but,  on  the 
contrary,  it  was  proper  for  the  plaintiff  to  assume,  if  the  doors  were  open, 
and  if  you  And  there  was  an  invitation  for  her  to  use  the  elevator,  that  it 
was  a  place  that  might  be  safely  Altered,  without  stopping  to  look,  listen  or 
make  a  special  examination." 

The  court  also  erred  in  refusing  to  charge,  as  requested  by  de-^ 
fendant: 

'^That  if  the  plaintiff  was  unable  to  perceive  existing  conditions  at  the  iele- 
vator  opening,  that  InabUity  imposed  upon  her  the  duty  of  exercising  greater 
cauti<m." 

We  merely  point  out  errors  sufficient  to  require  a  new  trial;  but 
from  our  failure  to  discuss  other  alleged  errors  it  is  not*  to  be  assumed 
that  we  approve  all  other  rulings  made  on  the  trial. 
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It  follows  that  the  judgtnent  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event.  Order 
filed. 

SHEARN,  J.,  concurs. 

CLARKE,  P.  J.,  and  PAGE  and  MERRELL,  JJ.,  concur  on  the 
ground  of  error  in  refusing  to  charge  as  requested  in  regard  to  in- 
terested witnesses. 


<187  App.  Dlv.  167) 

POST  &  McCORD,  Inc.,  v.  NEW  YORK  MUNICIPAL  RY.  CORPORATION. 

(Supreme  Court,  AppeUate  Division,  First  Department    April  4,  1919.) 

1.  Indemnity  ^=»3 — Legalitt  of  AaBBEMENT. 

A  surface  street  raUroad  company  had  a  right,  as  a  condition  of  con- 
sent that  the  work  of  constructing  an  elevated  railroad  might  be  done 
over  its  tracks,  to  exact  an  agreement  from  the  elevated  railroad  com- 
pany to  protect  it  against  any  accident  incident  to  the  construction 
work,  though  contributed  to  or  caused  solely  by  the  negligence  of  its  own 
employes. 

2.  iNOEMNmr  ^=s>8 — ^Aqbeement  bt  Contbactob — ^Neouobncb  of  Emplot£8 

OF  Company  Indemnified. 

Contractor  to  erect  elevated  railroad  over  tracks  of  surface  street 
railroad  held,  under  original  agreement  and  supplemental  agreement  evi- 
denced by  a  letter,  to  have  contracted  to  indemnify  the  surface  railroad 
and  the  company  for  which  it  was  building  the  elevated  road  against 
liability  for  injuries  to  a  passenger  on  a  car  of  the  surface  railroad, 
caused  by  the  negligence  of  the  latter's  employes. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Post  &  McCord,  Incorporated,  against  the  New  York 
Municipal  Railway  Corporation.  From  a  judgment  for  plaintiff  on 
verdict  by  direction,  defendant  appeals.  Judgment  reversed,  and  com- 
plaint dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  MERRELL,  JJ. 

George  D.  Yeomans,  of  Brooklyn  (Charles  L.  Woody,  of  Brooklyn, 
of  counsel),  for  appellant. 

Marsh  &  Waver,  of  New  York  City  (Charles  Capron  Marsh,  of  New 
York  City,  of  counsel),  for  respondent. 

LAUGHLIN,  J.  At  the  commencement  of  the  trial  the  parties, 
by  stipulation,  waived  the  presence  of  a  jury  and  a^^eed  that  the 
court,  at  the  close  of  the  evidence,  might  direct  a  verdict.  Questions 
of  law  only  are  presented  on  the  appeal. 

This  is  an  action  in  replevin  to  recover  certain  bonds,  together  with 
damages  for  the  retention  thereof,  which  were  deposited  by  the  plain- 
tiff with  the  defendant,  in  lieu  of  a  bond,  for  the  faithful  performance 
by  the  plaintiff  of  all  covenants,  conditions,  and  requirements  specified 
and  provided  for  in  a  contract,  in  writing,  made  by  the  parties,  on 
the  18th  of  March,  1915,  by  which  the  plaintiff  agreed  to  construct 
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for  the  defendant  the  foundations  and  structure  of  section  1  of  the 
Jamaica  Avenue  Elevated  Line  of  railway,  being  part  of  contract  No. 
4,  entered  into  between  the  defendant  and  the  city  of  New  York, 
through  the  Public  Service  Commission  for  the  First  District,  on  the 
19th  day  of  March,  1913.  It  was  provided  in  the  contract  that,  in  the 
event  of  the  failure  of  the  contractor  to  comply  with  the  terms  thereof, 
the  defendant  should  be  at  liberty  to  apply  the  securities  so  deposited 
to  reimburse  it  for  any  liability  or  expenses  incurred  by  it  in  con- 
sequence of  the  default  of  the  contractor,  and  that,  upon  certification 
by  the  engineer  of  the  defendant  that  the  contractor  shall  have  fully 
completed  the  work,  defendant  should  redeliver  to  the  contractor  the 
unused  securities  that  shall  not  have  been  reserved  as  otherwise  provid- 
ed in  the  contract.  It  was  further  provided  that  if,  when  the  contractor 
should  otherwise  be  entitled  to  the  return  of  the  securities,  there  should 
be  pending  any  claim  for  injury  to  person  or  property  "occurring  on 
account  of  the  work"  thereunder,  whether  by  reason  of  the  negligence, 
fault,  or  default  of  the  contractor  or  otherwise  *  *  *  or  any 
other  claim  on  account  of  any  neglect,  fault,  or  default  of  the  contrac- 
tor, for  which  it  shall  or  may  be  claimed  that  the  company  (meaning 
defendant)  shall  be  liable,  then  and  in  that  case"  the  securities  de- 
posited, or  such  part  thereof  as  the  company  may  deem  proper,  "may 
be  reserved  by  the  company  as  security  against  such  claims  for  a 
time  not  exceeding  the  time  when  such  claims  would  be  legally  barred.'* 
It  was  further  provided  that  if  and  when  the  liability  of  the  company 
should  have  been  established  by  judgment,  or  the  claim  shall  have 
been  admitted  by  the  contractor  to  be  valid,  the  company  might  deduct 
the  amount  thereof  from  the  securities  deposited  before  returning  the 
balance,  and  for  that  purpose  might  sell  the  securities  as  therein  pro- 
vided. 

The  plaintiff  entered  upon  performance  of  the  work,  and  the  en^:!- 
neer  of  the  defendant  duly  certified  that  it  was  completed  on  the  10th 
day  of  January,  1917.  The  conversion  of  the  bonds  is  predicated  on 
the  defendant's  failure  to  deliver  them  to  the  plaintiff  on  demand 
therefof  duly  made  on  the  12th  day  of  March,  1917.  The  demand  was 
refused  on  the  ground  that  the  defendant  claimed  to  be  entitled  to  be 
reimbursed  by  the  plaintiff  for  the  sum  of  $16,664.67;  the  amount 
paid  by  it  on  the  9th  day  of  March,  1917,  to  the  Brooklyn,  Queens 
County  &  Suburban  Railroad  Company  in  satisfaction  of  a  claim  made 
against  it  by  said  company  for  reimbursement  for  the  amount  paid  by 
said  company  in  satisfaction  of  a  judgment  recovered  against  it  by 
one  Smith  for  personal  injuries  sustained  by  him  on  the  21st  day  of 
January,  1916,  while  a  passenger  in  one  of  its  cars  which  collided  with 
the  arm  of  a  crane  in  use  by  the  plaintiff  in  the  performance  of  the 
contract  work. 

The  Brooklyn,  Queens  County  &  Suburban  Railroad  Company  was 
operating  sL  street  railway  double  track  line  on  the  surface  of  Jamaica 
avenue,  and  the  elevated  railway  was  constructed  over  its  tracks,  sup- 
ported by  columns  resting  on  foundations  in  the  street.  In  the  action 
in  which  the  recovery  was  had  by  Smith,  the  plaintiff  was  joined  as 
a  defendant  and  was  charged  with  negligence,  but  the  jury  exonerated 
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it  and  rendered  a  verdict  against  the  street  railway  company  only, 
evidently  on  the  theory  that  its  motorman  was  guilty  of  negligence  in 
attempting  to  pass  under  the  arm  of  the  crane  which  was  extended 
over  the  track  on  which  the  car  in  which  Smith  was  riding  passed.  It 
does  not  appear  that  either  party  hereto  was  vouched  into  that  action 
to  defend  the  street  railroad  company,  and  therefore  upon  no  theory 
was  either  party  bound  by  the  recovery  against  it  therein.  The  de- 
fendant, however,  admitted  its  liability  over  to  the  Brooklyn,  Queens 
County  &  Suburban  Railroad  Company,  and  without  litigation  settled 
the  claim. 

On  the  trial  in  this  action  the  plaintiff  offered  in  evidence  the  contract 
between  it  and  the  defendant,  and  a  stipulation  in  writing  in  respect 
to  certain  facts,  and  the  testimony  given  on  the  trial  of  the  action 
brought  by  Smith,  which  was  read  from  the  printed  record  on  appeal 
in  that  action;  but  it  was  expressly  understood  that  such  testimony 
was  received  only  to  inform  the  court  how  the  accident  happened  and 
the  circumstances  surrounding  it,  and  not  for  the  purpose  of  raising 
anew  in  this  case  any  question  of  negligence.-  The  contract  between 
the  plaintiff  and  the  defendant,  so  far  as  here  material,  provided  that 
the  contractor  would  be  permitted  to  conduct  the  work  in  the  most 
expeditious  manner  possible,  having  due  regard  to  the  maintenance  of 
continuous  traffic  on  all  railroads  affected  by  the  work,  and  for  the 
safety  of  persons  and  property,  and  under  such  instructions  as  the 
defendant's  engineer  might  give  from  time  to  time,  but  that  the  con- 
tractor should  furnish  all  necessary  facilities  for  the  benefit  of  street 
travel,  and  assume  the  risks  and  loss  from  interferences  with  the  work 
and  delays  from  any  source  or  cause ;  and  it  was  further  therein  pro- 
vided as  follows : 

"An  essential  requirement  of  the  first  Importance  In  the  performance  of 
the  work  of  this  contract  shall  be  at  all  times  the  protection  and  safety  of 
persons  and  property,  including  the  passengers,  employes,  and  property  of 
existing  elevated  and  surface  railroads,  and  the  company  has  explained  and 
the  contractor  understands  and  admits  that  the  greatest  care  and  skill  will 
be  constantly  required  to  meet  the  hazards  of  the  undertaking  and  to  assure 
such  protection  and  safety.  In  addition,  therefore^  to  aU  other  requirements 
of  this  contract,  the  contractor  assumes  the  risks  of  and  shall  fc>e  solely  re- 
sponsible for  any  and  all  injury  or  damage  to  persons  or  property,  including 
but  not  limited  to  passengers,  employ^,  and  property  of  existing  elevated 
and  surface  railroads,  whether  due  to  or  occurring  on  account  of  or  in  con- 
nection with  the  character  of  the  undertaking  or  the  performance  or  methods 
or  processes  in  the  performance  of  the  work,  or  due  to  or  occurring  on  ac^ 
count  of  or  in  connection  with  any  negligent  or  wrongful  act  or  omission  of 
the  contractor,  or  of  any  subcontractor  of  the  contractor,  or  of  any  officer, 
agent,  or  employ^  of  either,  or  due  to  or  occurring  on  account  of  or  In  con- 
nection witji  the  supplying  of  material  used  or  furnished  by  the  contractor, 
or  with  any  difficulty,  disturbance,  or  interference  In  the  performance  of  the 
work,  and  the  contractor  covenants  and  agrees  to  protect,  indemnify,  and 
save  the  company  and  the  owner,  lessee,  or  operator  of  any  such  existing  ele- 
vated or  surface  railroad  wholly  harmless  against  any  and  all  loss,  expense,  or 
liability,  or  claim  of  liability,  of  every  kind  on  account  of  or  in  oonnection 
with  any  such  injury  or  damage." 

The  tracks  of  the  Long  Island  Railroad  Company,  which  was  op- 
erated by  electricity,  crossed  this  avenue  at  Diamond  street  on  an  over- 
head structure,  and  the  defendant's  railway  was  to  cross  above  it. 
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It  was  contemplated  that  the  elevated  road  should  be  constructed  in 
sections  or  panels,  and  that  a  traveling  crane  on  the  track  on  the  struc- 
ture should  be  used  for  elevating  the  material  and  putting  it  in  place. 
It  was  recognized  that  the  electric  wires  and  cables  of  the  Long  Island 
Railroad  Company,  as  then  placed,  would  obstruct  the  passage  of  the 
traveling  crane  at  the  point  of  crossing.  The  cotitract  provided  that 
the  contractor  should  bear  the  expense  of  the  temporary  alteration  of 
the  wires  and  cables  of  the  Long  Island  Railroad  Company  to  permit 
the  passage  of  the  traveling  crane,  but  it  was  provided  that  the  de- 
fendant should,  at  its  own  expense,  attend  to  the  permanent  relocation 
thereof.  Notwithstanding  this  express  provision  for^the  temporary 
removal  of  the  wires  and  cables  by  the  contractor,  it  appears  that  it 
was  expected  that,  before  the  contractor  reached  that  point  in  the 
construction  of  the  elevated  railroad,  the  defendant,  through  negotia- 
tions with  the  Long  Island  Company  and  under  the  supervision  of  the 
Public  Service  Commission,  would  have  the  wires  and  cables  perma- 
nently relocated,  so  as  not  to  interfere  with  the  progress  of  the  work 
in  the  manner  stated.  This,  however,  the  defendant  failed  to  do,  and 
it  was  found  impracticable  to  change  the  location  of  the  wires  and 
cables  temporarily. 

When  the  construction  reached  this  point,  the  plaintiff  complained 
that  the  defendant  had  not  permanently  relocated  the  wires  and  cables 
as  contemplated.  The  defendant  claimed  that  und6r  the  strict  con- 
struction of  the  contract  the  plaintiff  had  assumed  responsibility  for 
removing  the  wires  and  cables  temporarily  to  enable  the  work  to 
proceed,  but  admitted  that  the  plaintiff  was  justified  in  assuming  that 
the  wires  and  cables  would  be  permanently  relocated  before  the  con- 
struction reached  that  point.  It  was  recognized  that  the  wires  and 
cables  could  not  be  removed  for  some  months,  and  that  the  practical 
course  to  pursue  was  to  dismantle  the  traveling  crane  with  a  view 
to;  erecting  it  again  on  the  completion  of  three  sections  on  the  other 
side  of  the  Long  Island  Railroad  tracks,  and  that  in  the  erection  of 
the  three  sections  a  ground  crane  on  wheels  on  the  street  railroad 
surface  track  should  be  used.  This  involved  the  construction  of  two 
crossovers  connecting  the  street  railway  tracks  to  permit  the  street 
railway  traffic  to  be  conducted  on  one  of  the  tracks ;  the  ground  crane 
being  on  the  other.  The  plaintiff  insisted  that  the;  entire  expenses  in- 
cident to  this  should  be  borne  by  the  defendant,  and  the  defendant, 
without  then  denying  or  admitting  liability  therefor,  suggested  that 
the  plaintiff  proceed  with  the  work, ,  keeping  track  of  the  cost,  which 
would  be  supervised  and  certified  by  a  representative  of  the  defend- 
ant, and  that  course  was  pursued.  For  that  purpose  the  plaintiff  hired 
of  the  defendant,  on  a  per  diem  basis,  a  ground  crane  or  derrick,  with 
the  understanding,  however,  that  the  plaintiff  was  to  arrange  for 
the  use  therefor  on  the  tracks  of  the  Brooklyn,  Queens  County  & 
Suburban,  Railroad  Company,  and  that  the  plaintiff  ''would  be  respon- 
sible for  all  damage  which  may  occur  in  connection  with"  its  use  of 
the  crane  or  derrick. ,  Qnp  Lo^iman  was  the  plaintiff's  foreman  in 
charge  of  the  steel  construction  and  of  the  operation  of  the  crane, 
which  was  placed  on  one  of  the  surface  tracks.    He  determined  to 
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hoi$t  a  steel  girder,  which  would  involve  obstructing  the  traflSc  on  the 
other  street  railway  track.  A  flagman  had  been  employed  by  the  street 
railroad  company  at  either  crossover  at  the  expense  of  the  plaintiflE, 
and  it  had  likewise  employed  one  Martin  as  an  inspector. 

Lohman  and  Martin  were  sworn  on  the  trial  of  the  Smith  action, 
and  on  the  trial  of  this  action  Lohman  says  in  substance  that  when  he 
announced  his  intention  of  hoisting  the  girder  Martin  told  him  to  go 
ahead.  But  Martin  says  that  he  told  Lohman  not  to  go  ahead  until 
he  had  blocked  the  traffic  by  notifying  the  flagmen.  The  inspector  first 
went  to  the  west  and  notified  the  flagman  there.  The  flagman  to  the 
east  was  not  at  his  post,  but  was  at  the  time  supervising,  some  dis- 
tance away,  the  unloading  of  steel  for  the  plaintiff.  Martin,  however, 
was  not  aware  of  this,  and  before  he  was  able  to  go  to  the  east  to 
notify  the  flagman,  who  he  supposed  was  there,  a  car  came  from 
the  east,  and  the  upper  edge  of  it  crashed  into  the  arm  of  the  crane, 
causing  the  injuries  to  Smith. 

Jamaica  avenue  at  the  point  in  question  was  originally  laid  out, 
maintained,  and  operated  by  the  Brooklyn,  Jamaica  &  Flatbush  Turn- 
pike Company,  an  incorporated  turnpike  or  plank  road  company.  The 
defendant  offered  evidence  tending  to  show,  and  from  which  it  is 
claimed,  that  the  Brooklyn,  Queens  County  &  Suburban  Railroad  Com- 
pany owned  the  fee  of  Jamaica  avenue  through  title  derived  from  the 
turnpike  corporation  and  its  successors  in  interest.  On  that  theory, 
doubtless,  an  agreement  was  negotiated  and  verbally  agreed  upon  be- 
tween the  defendant  and  said  company  with  respect  to  the  construction 
of  the  elevated  railroad,  prior  to  the  making  of  the  agreement  between 
the  plaintiff  and  the  defendant  for  the  work  of  constructicm,  but  it  was 
not  formally  executed  until  May  1,  1915.  By  that  contract  the  de- 
fendant agreed  to  construct  and  maintain  the  elevated  railroad — 

"in  such  manner  as  to  avoid  and  prevent  all  unnecessary  interference  with 
the  safe,  uninterrupted,  continuous  operation  and  maintenance  of  the  sur- 
face railroad  of  the  railroad  comi>any,  and  the  railway  corporation  [tills 
defendant]  shaU  protect  and  save  the  railroad  company  harmless  of  and 
from  any  and  all  cost  and  expense  on  account  of  the  performance  of  such 
work  or  the  construction  and  maintenance  of  said  elevated  road." 

It  does  not  appear  what  negotiations,  if  any,  were  had  between  the 
Brooklyn,  Queens  County  &  Suburban  Railroad  Company  and  the 
defendant  at  the  time  the  permission  of  the  former  was  obtained  for 
putting  in  the  crossovers  and  using  its  tracks  as  stated.  Perhaps,  al- 
ready having  the  formal  contract  from  which  I  have  quoted,  it  was  not 
deemed  necessary  to  make  any  further  agreement  for  the  protection 
of  the  surface  street  railway  company.  There  is  no  evidence  that  the 
plaintiff  was  aware  that  the  defendant  had  made  this  formal  contract 
with  the  surface  street  railway  company,  but  it  was  chargeable  with 
the  knowledge  that  the  execution  of  this  work,  and  particularly  the 
work  that  was  being  done  at  the  time  of  the  accident,  would  require  the 
consent  of  the  street  railway  company,  and  it  might  well  have  anticipat- 
ed that  an  indemnity  agreement,  such  as  had  been  made,  would  be- 
come necessary. 
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[1,  2]  The  learned  counsel  for  the  appellant  contends  that  no  ques- 
tion of  negligence  is  here  involved,  and  that  the  sole  point  presented 
for  decision  is  whether  the  plaintiff,  undei-  the  original  agreement  and 
the  supplement  agreement,  evidenced  by  a  letter  from  which  I  have 
quoted,  contracted  to  indemnify  the  surface  street  railway  company  and 
the  defendant  against  such  a  liability  as  the  accident  for  which  the 
recovery  was  had  by  Smith.  The  principal  argument  against  suth 
construction  seems  to  be  that  the  agreement  should  not  be  construed  \as 
obligating  the  plaintiff  to  indemnify  either  the,  surface  street  railroad 
company  or  the  defendant  against  their  own  negligence.  But  in  the 
case  of  Long  Island  Railroad  Co.  v.  American  Bridge  Co.  et  al.,  175 
App.  Div.  170,  161  N.  Y.  Supp.  543,  which  has  recently  been  affirmed 
by  the  Court  of  Appeals  (122  N.  E.  886),  it  was  held  that  it  is  not  neces- 
sary that  there  should  be  an  express  agreement  to  indemnify  against 
the  negligence  of  the  party  to  whom  the  agreement  runs,  in  order  to 
warrant  a  construction  that  it  was  so  intended.  In  that  case  the  terms 
of  the  indemnity  agreement  were  not  materially  different  from  those 
now  before  the  court,  and  it  was  held  that  the  plaintiff  was  entitled  to 
recover  from  the  contractor  the  amount  of  a  judgment  recovered 
against  it  for  its  own  negligence  in  the  operation  of  a  train  by  which  an 
employe  of  a  subcontractor  was  injured  while  the  train  was  passing  the 
construction  work  embraced  in  the  contract.  No  negligence  on  the 
part  of  the  defendant  was  shown,  but  the  accident  would  not  have  hap- 
pened, had  it  not  been  for  the  construction  work  which  the  contractor 
was  engaged  in  performing.  The  court  placed  a  broad  construction 
on  the  indemnity  agreement,  and  held  that  it  was  intended  to  indenmify 
the  plaintiff  against  any  liability  arising  out  of  the  performance  of  the 
work. 

In  the  case  at  bar  the  surface  street  railroad  company  had  a  right, 
as  a  condition  of  consenting  that  the  work  might  be  done  in  this  man- 
ner, to  exact  an  agreement  to  protect  it  against  any  accident  incident  to 
this  construction  work,  even  though  contributed  to  or  caused  solely  by 
the  negligence  of  its  own  employes,  for  the  construction  work  presented 
additional  dangers  of  accidents,  and  it  was  not  required,  with  respect 
thereto,  to  assume  the  risk  of  the  failure  of  its  employes  at  all  times 
to  exercise  ordinary  care.  The  defendant  evidently,  knowing  that  it 
had  an  agreement  with  the  surface  street  railroad  company,  by  which 
it  was  to  indemnify  the  latter  against  liability  arising  from  the  con- 
struction work,  exacted  from  the  plaintiff,  both  for  itself  and  for  the 
surface  street  railroad  company,  a  broad  contract  of  indemnity.  I 
am  of  the  opinion  that  the  accident  in  question  comes  fairly  within 
the  plaintiff's  agreements  to  indemnify  the  surface  street  railroad  com- 
pany and  the  defendant.  The  defendant,  therefore,  was  within  its 
rights,  under  the  contract,  in  withholding  the  bonds,  and  cannot  be  held 
to  have  converted  them. 

It  was  intended,  by  the  stipulation  waiving  a  jury,  that  the  party, 
whose  motion  for  a  direction  of  a  verdict  should  not  be  granted, 
should  have  an  exception,  although,  evidently  through  inadvertence, 
the  record  states  that  the  party  in  whose  favor  the  verdict  was  directed 
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should  have  an  exception.    It  follows  that  the  defendant's  motion  for  a 
direction  of  a  verdict  should  have  been  granted. 

The  judgment,  therefore,  should  be  reversed,  with  costs  to  appel- 
lant, and  the  complaint  dismissed,  with  costs.    Order  filed.    All  concur. 


/  KTNNBT  et  al.  ▼.  MASSACHUSETTS  BONDING  ft  INS.  OO.  et  al. 
(Supreme  Court,  Trial  Term,  Albany  County.    April  8,  1919.) 

1.  Contracts  C=>199(1) — ^Buildino  Contracts — ^Instructions  or  Architeot8. 

Architects,  who  had  caused  construction  of  grillage  as  column  foot- 
ings for  old  building,  were  not  required^  In  making  plans  and  specifica- 
tions for  new  building  on  the  same  site,  requiring  contractor  to  remove 
"column  footings,*'  to  specifically  notify  bidding  contractors  that  remov- 
al of  "column  footings*'  included  removal  of  grillage,  where  instructions 
to  bidding  contractors  called  upon  contractors  to  inspect  the  site  before 
estimating. 

2.  Contracts  «=>350(1) — BuiLniNG   Contracts — Pxrforicancie — ^Extra  Com- 

pensation— Evidence. 

Evidence  held  insufficient  to  sustain  claim  of  building  contractor  that 
compensation  as  an  extra  was  promised  by  architects  for  removal  of 
grillage,  constituting  footings  of  iron  columns  erected  to  support  old 
structure  on  site  on  which  contractor  was  constructing  new  building. 

3.  Contracts  ^=:>266 — Building  Contract — Per#oricancb— Abandonuent. 

Where  building  contractor's  dissatisfaction  witlT  conditions  and  the 
progress  It  is  able  to  make  is  sufficient  to  lead  to  an  abandonment  of 
contract,  such  abandonment  should  be  made  promptly. 

4.  Contracts  (g=>232(4) —  Building   Contracts — ^Extras — Writton   Author- 

ity. 

Where  specifications  forbid  contractor  to  do  any  ^tra  work  wldiout 
written  order,  signed  by  architect,  stating  its  cost,  contractors'  claims  for 
extra  work  can  only  be  Justified,  when  an  estimate  is  submitted  and  an 
order  in  writing  by  the  architect  given. 
6.  CpNTBAOTS  ^=>198t2) — ^Building  Contracts — Construction  —  "Column 
Footings." 

Building  contract,  providing  for  removal  by  contractor  of  "column 
footings,"  required  contractor  to  excavate  iron  grillage  imbedded  in  con- 
crete four  or  six  Inches  in  depth,  and  constituting  footings  of  Iron  columns 
erected  to  support  old  building  on  site  where  new  building  was  being 
constructed. 

6.  Contracts    es>303(5) — ^Building    Contracts — ABANOomcBifT — Dslat    by 

Steel  Contractor. 

That  general  contractor  was  somewhat  delayed  in  construction  of 
building  by  failure  of  steel  contractor  to  begin  or  finish  his  own  work,  as 
was  contemplated  by  all  parties,  did  not  in  itself  justify  abandonment  of 
contract  by  general  contractor,  where  his  contract  was  not  dependent 
upon  steel  contract  and  had  been  entered  into  before  owners  had  made 
contract  with  steel  contractor. 

7.  Oontbacts  ^=»303(4) — Abandonment — Breach  by  Adverse  Party. 

When  the  obligation  of  performance  by  one  party  to  a  contract  pre- 
supposes the  doing  of  some  act  on  the  part  of  the  other,  the  neglect  or 
refusal  to  perform  such  act  dispenses  with  the  obligation  of  performance 
by  the  other. 

8.  Principal  and  Surety  €=>81 — Liability  of  Surety — Contractor's  Bond. 

Surety  on  geueral  contractor's  bond  is  not  excused  from  liability  on 
the  bond  by  reason  of  fact  that  owners  let  the  contracts  for  the  general 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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work  and  for  the  structural  steel  work  separately  and  to  different  con- 
tractors, having  executed  bond  for  faithful  performance  of  contract  en- 
tered into  by  general  contractor  with  knowledge  of  the  situation  and  rela- 
tion of  parties. 

Action  by  Oscar  F.  Kinney  and  another  against  the  Massachusetts 
Bonding  &  Insurance  Company  and  another.  Findings  ordered  drawn, 
upon  which  judgment  may  be  entered  for  plaintifEs. 

Neile  F.  Towner,  of  Albany,  for  plaintiffs. 

Joseph  A.  Murphy,  of  Albany  (James  J.  Farren,  of  Albany,  of 
counsel),  for  defendant  Massachusetts  Bonding  &  Ins.  Co. 

Robert  B.  Knowles,  of  New  York  City,  for  defendant  W.  Shelton 
Swallow  Co. 

RUDD,  J.  The  plaintiffs  in  November,  1915,  entered  into  a  con- 
tract with  the  Swallow  Company,  by  which  the  company  undertook  to 
do  the  masonry,  carpentry,  roofing,  sheet  metal  work,  painting,  and 
glazing  in  the  erection  of  a  building  in  the  city  of  Albany  under  and  in 
accordance  with  the  plans,  specifications,  and  drawings  made  by  Fuller 
&  RobinscMi  Company,  architects.  The  agreed  price  was  $77,000,  to 
be  paid  in  installments  not  of  tener  than  the  10th  of  each  month,  and 
each  payment  was  to  be  90  per  cent,  of  the  amount  of  work  estimated 
by  the  architects  to  have  been  done. 

The  Swallow  Company  undertook  to  do  certain  other  work  for 
the  plaintiffs  in  the  underpinning  of  the  walls  of  the  buildings  adjoining 
the  property  upon  which  the  new  structure  was  to  stand,  and  for  this 
work  the  plaintiffs  agreed  to  pay  the  Swallow  Company  $1.25  per 
cubic  foot  The  Massachusetts  Bonding  &  Insurance  Company  exe- 
cuted and  delivered  on  November  11,  1915,  to  plaintiffs,  a  surety  bond 
for  the  faithful  performance  of  the  work  undertaken  to  be  done  by  the. 
Swallow  Company. 

This  action  is  brought  to  recover  damages  resulting  from  a  claimed 
breach  of  the  contract  on  the  part  of  the  Swallow  Company  in  failing  to 
do  the  work  and  furnish  the  materials  in  the  construction  of  the  build- 
ing as  required  by  the  written  contract. 

The  Swallow  Company  denies  that  it  failed  to  perform,  the  con- 
tract, and  alleges  that  it  stood  ready  and  willing  to  perform,  but  was 
unable  so  to  do  because  of  the  alleged  failure  on  the  part  of  the 
plaintiffs  to  perform  their  part  of  the  contract,  and  the  Swallow  Com- 
pany, further  answering,  sets  up  a  separate  defense  and  counterclaim, 
claiming  damages  against  the  plaintiffs  because  of  their  failure. 

The  building  to  be  erected  was  to  be  placed  upon  a  lot  36  feet  in 
width  and  approximately  168  feet  in  depth,  running  from  State  street 
to  Norton  street.  The  Swallow  Company  was  the  lowest  bidder,  and 
as  such  was  awarded  the  contract. 

There  had  stood  upon  the  land  upon  which  the  new  building  was  to 
go  an  old  building,  erected  between  50  and  70  years  before,  and  which 
had  been  by  the  owners  of  the  property  entirely  demolished,  leaving  in 
the  basement  some  old  foundation  walls,  with  a  line  of  iron  columns 
through  the  center  of  the  lot,  a  cement  floor  covering  the  area  of  the 
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old  building,  and  small  quantities  of  used  building  material.  The  Swal- 
low Company  began  work  under  the  contract  immediately  after  its 
execution  on  November  3,  1915,  and  before  the  surety  bond  was  given. 

A  contract  was  entered  into  by  Levering  &  Garrigues,  under  sep- 
arate plans  and  specifications,  for  the  structural  steel  work.  When  the 
Swallow  Company  entered  into  its  contract  the  steel  plans  had  not  then 
been  approved.  As  a  part  of  the  Swallow  Company's  contract  it  was 
called  upon  to  excavate  the  cellar  to  a  certain  depth  and  to  remove  the 
footings  of.  12  or  14  iron  columns  which  had  stood  through  the  center 
of  the  lot,  haying  been  placed  there  in  1907  to  support  and  sustain 
the  old  structure.  The  work  of  strengthening  the  old  building  was  done 
under  the  supervision  and  direction  of  Fuller  &  Robinson  as  architects. 

It  seems  that  the  footings  of  these  columns  consisted  of  iron  grillage. 

A  grillage  is  a  frame  of  sleepers  and  cross-beams,  which  make  a  sub- 

•  stantial  foundation.    The  grillage  in  question  was  imbedded  in  concrete, 

which  was  4  or  6  inches  in  depth,  and  it  was  a  work  of  considerable 

difficulty  to  remove  the  same. 

The  first  difference  which  seemed  to  arise  between  the  parties,  the 
contractor  on  the  one  hand,  and  the  owners  on  the  other,  was  a  claim 
by  the  Swallow  Company,  the  contractor,  that  the  removal  of  this  gril- 
lage, constituting  the  footings  of  the  iron  columns,  did  not  come  with- 
in the  contract  and  specifications,  and  therefore  the  Swallow  Company 
demanded  that  the  work  should  be  compensated  for  as  an  extra. 

This  claim  the  plaintiffs  refuse  to  recognize,  and  the  defendants  con- 
tend that  this  was  a  breach  of.  contract  on  the  part  of  plaintiffs,  and 
justified  the  Swallow  Company  in  ceasing  to  perform  work  under  the 
contract. 

The  contractor  alleges  that  it  cost  to  remove  this  grillage  $5,443. 
One  of  the  specifications  under  the  contract  was : 

"The  walls  of  the  old  building  have  been  removed  down  to  the  first  floor 
level.  The  first  fioor  construction,  as  well  as  the  columns  and  beams  separate 
ing  same,  are  to  be  removed  by  the  owners.  All  remaining  parts  of  the  old 
building,  including  walls,  foundations,  partitions,  cellar  fioor,  column  footings, 
etc.,  shall  be  removed  by  the  contractor." 

Testimony  was  presented  on  the  part  of  experts,  familiar  with  the 
phrasing  of  specifications,  who  testified  that  this  grillage  under  the  col- 
umns was  clearly  referred. to  in  the  specifications. 

The  Swallow  Company  contends  that,  because  Fuller  &  Robinson 
Company  had  caused  to  be  constructed,  as  column  footings,  this  gril- 
lage, that  it  was  for  the  architects  to  call  specifically  to  the  bidders' 
attention  the  form  of  construction  indicated  by  the  expression  "column 
footings." 

[1]  The  answer  to  that  is  that  in  the  instructions  to  contractors, 
who  were  to  estimate  upon  the  work,  they  were  called  upon  to  make 
personal  inspection  of  the  site.  The  contractors  bidding  were  called 
upon  to  visit  the  premises  before  estimating,  and  to  carefully  examine 
the  conditions,  and  to  take  into  consideration  what  work  was  to  be 
done  preliminary  to  making:  the  site  suitable  for  the  new  work. 

One  of  the  bidders  testified  that  he  knew  that  the  column  footings 
were  under  the  columns  and  that  he  figured  upon  the  removal  of  5l 
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footings.  Mr.  Swallow,  of  the  Swallow  Company,  did  not  carefully 
examine  the  existing  conditions  before  he  made  his  bid.  He  did  not 
go  into  the  cellar,  or  make  any  examination,  except  that  which  he 
made  by  an  inspection  from  the  sidewalk. 

It  is  fair  to  assume  that  "column  footings"  meant  something,  and  that 
these  iron  columns  standing  through  the  center  of  the  lot  would  have 
been  of  little  avail  in  strengthening  an  old  building,  if  they  had  not  been 
placed  upon  a  substantial  foundation. 

Testimony  was  given  by  Mr.  Griffiths,  the  agent  who  placed  the 
surety  bond,  to  the  effect  that  at  a  meeting  in  the  architects'  office  on 
November  10th  Mr.  Swallow  raised  the  question  in  reference  to  the 
allowance  as  an  extra  for  removal  of  footings ;  that  one  of  the  plain- 
tiffs, Mr.  Kinney,  repudiated  the  claim  immediately,  and  said  that,  if 
that  was  to  be  the  position  of  the  contractors,  they  might  just  as  well 
proceed  no  further  in  the  execution  of  the  work. 

An  important  part  of  Mr.  Griffiths'  testimony  is  to  the  effect  that^ 
previous  to  this  meeting,  Mr.  Swallow  had  said  to  Mr.  Griffiths  that 
he  intended  to  try  to  get  an  extra  for  removing  the  grillage ;  that  sub- 
sequently it  appears  Mr.  Swallow  said  to  Mr.  Griffiths  that  he  simply 
wanted  to  try  the  plaintiffs  out,  and  see  how  far  they  would  go  in 
the  matter  of  extras. 

Subsequently  the  Massachusetts  Bonding  &  Insurance  Company  is- 
sued its  bond  and  the  contractor  proceeded  with  the  woric.  Mr.  Swal- 
low admitted  to  Mr.  Robinson,  one  of  the  architects,  in  discussing  the 
matter  of  the  extra  for  the  removing  of  the  grillage,  that  he  had  not 
visited  the  building  before  he  figured,  and  he  was  told  by  Mr.  Robin- 
son at  the  time  that  if  he  had  visited  the  building,  and  was  not  perfect- 
ly sure  of  the  work  that  there  was  to  be  done,  and  he  had  called  at 
the  office  of  the  architects,  he  would  have  been  given  every  assist- 
ance possible. 

A  point  is  made  on  the  part  of  the  defendants  that  Architect  Fuller, 
under  examination  concerning  this  phase  of  the  case,  said  that  the 
reason  he  did  not  personally  tell  the  contractors  that  the  column  foot- 
ings consisted  of  grillage  was  that  he  (Fuller)  had  not  been  asked.  Such 
remark  was  not  flippant  in  its  character  and  was  not  unfair.  It  is  the 
duty  of  a  contractor,  before  entering  into  a  contract  of  this  nature, 
particularly  where  there  are  conditions  unseen,  to  get  all  the  informa- 
tion and  light  that  it  is  possible  from  those  who  know,  and  the  fact 
that  Architect  Fuller  did  not  volunteer  information  to  the  Swallow 
Company,  when  it  was  a  bidder,  indicates  that  the  architects  had  treat- 
ed all  bidders  alike  and  fairly. 

The  specifications  were  clear  and  understandable,  the  bidding  con- 
tractors were  put  upon  their  guard,  they  were  even  advised  to  make 
personal  inspection,  and  because  the  successful  contractor,  which 
was  the  lowest  bidder,  saw  fit  to  make  a  guess,  or  to  take  a  chance,  is 
not  to  be  reflected  upon  the  plaintiffs,  or  upon  the  architects  in  charge 
of  the  work. 

Under  the  general  conditions,  which  are  made  a  part  of  the  specifica- 
tions, contractors  are  forbidden  to  do  extra  work  without  first  secur- 
175  N.Y.S.— 26 
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ing  a  written  6rder  for  such  work,  stating  its  cost,  and  which  writ- 
ten order  was  to  be  signed  by  the  architects.  Such  a  written  order 
was  not  made  or  given.  The  Swallow  Company  proceeded  to  excavate 
the  old  grillage  without  an  order. 

[2]  The  evidence  does  not  sustain  the  claim  of  the  Swallow  Com- 
pany that  any  promise  was  made  by  the  architects  to  pay  for  this 
work  as  an  extra.  In  the  requisition  and  estimate  made  for  December, 
upon  which  the  architects  issued  a  certificate  for  payment  of  90 
per  cent,  of  the  work  done,  there  was  an  item  for  excavating  old 
column  footings.  The  Swallow  Company  endeavors  to  make  it  ap- 
pear that  such  payment  indicates  that  such  item  was  an  extra. 

It  does  not  so  seem  to  the  court.  It  was  a  settlement  of  the  amount 
and  character  of  the  work  done,  which,  made  up  of  dififerent  items, 
went  to  justify  the  requisition,  and  the  certificate  of  payment  that 
followed. 

In  January,  when  there  was  an  item  which  aroused  the  curiosity 
of  the  architects,  and  Mr.  Fuller's  attention  was  called  to  it,  he  asked 
thfe  superintendent  of  the  Swallow  Company  what  it  meant,  and  it 
then  appeared  that  the  company  claimed  it  as  an  extra.  It  was  im- 
mediately rejected;  the  Swallow  Company  made  a  new  requisition, 
and  accepted  payment  in  accordance  with  the  terms  of  the  contract 

As  a  part  of  the  construction  of  the  new  building  the  plans  and 
specifications  called  for  longitudinal  grillage  and  cross-grillage.  Upon 
this  foundation  the  new  structure  was  to  stand. 

In  addition  to  the  work  which  the  Swallow  Company  was  called 
upon  to  do,  as  general  contractor,  it  undertook,  as  before  stated,  to 
underpin  the  walls  of  the  old  buildings  on  either  side  of  the  new 
structure.  For  the  underpinning  work  thus  done  they  were  paid 
in  full,  and  no  question  arises. 

After  the  underpinning  of  the  walls  on  the  east  and  west  had 
been  done,  then  excavation  was  required  to  be  made  for  the  longitudinal 
grillage ;  that  is,  the  grillage  which  was  to  run  northerly  and  southerly. 
After  the  excavation  for  the  longitudinal  grillage  had  been  made,  the 
steel  contractor  followed  to  place  girders  in  the  trenches  thus  made. 

The  Swallow  Ccnnpany  states  that  under  the  plans  and  specifications 
it  was  not  required  to  excavate  nor  to  concrete  for  the  cross-grillage. 
The  question  arose  as  to  whether  the  plans  and  specifications  called 
upon  the  general  contractor,  the  Swallow  Company,  to  excavate  for 
cross-grillage. 

The  architects  claim  that  the  plans  and  specifications  clearly  indicate 
ed  the  cross-trenches,  and  advised  the  contractor  that  no  extra  would 
be  allowed.  The  Swallow  Companjr  went  on  with  the  contract  and 
did  the  work  necessary  in  the  excavation  for  the  cross-grillage. 

It  would  seem  from  the  testimony,  and  particularly  from  the  eluci- 
dation of  the  plans  and  specifications  by  the  architects,  that  the 
trenches  for  the  cross-grillage  were  clearly  indicate.  The  testimony 
of  the  architects  of  the  building  was  sustained  by  the  expert  evidence 
given  by  Mr.  Hamill,  a  graduate  of  the  Rensselaer  Polytechnic  In- 
stitute, and  who  was  one  of  the  unsuccessful  bidders  on  this  work, 
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that  the  plans  and  specifications  called  for  the  digging  of  trenches  for 
the  cross-grillage  and  for  the  concreting  of  the  cross-grillage.  The 
contractor,  James  J.  Finn,  testified  to  the  same  eifect. 

The  defendants'  experts,  who  were  called,  were  not  inquired  of  con- 
cerning an  interpretation  of  the  plans  and  specifications  as  to  the  cross- 
grillage  and  the  concreting  of  the  same.  The  whole  effect  of  the  tes- 
timony given  at  length  concerning  the  meaning  of  the  plans,  particular- 
ly lodcing  at  sheet  8  and  sheet  9,  the  latter  of  which  is  a  cross-section, 
is  that  the  excavating  and  concreting  of  the  cross-grillage  were  con- 
templated and  provision  made. 

There  is  no  evidence  in  the  record  to  sustain  the  claim  of  the  Swal- 
low Company  as  to  its  affirmative  defense,  in  which  it  alleges  that 
the  plaintiffs  failed  to  make  payment  on  account  of  the  work  at  the 
times  and  in  the  amounts  required  by  the  contract. 

A  serious  effort  to  justify  the  breach  of  the  contract  by  the  Swal- 
low Company  was  the  affirmative  defense,  interposed  by  the  defend- 
ants, that  the  Swallow  Company,  as  the  general  contractor,  was  delay- 
ed in  its  work  by  Levering  &  Garrig^es,  the  steel  contractors.  The 
Swallow  Company  ceased  work  under  its  contract  practically  on  Feb- 
ruary 14,  1916.  It  had  done  comparatively  a  small  amount  of  work 
under  the  contract.  The  total  amount  which  the  company  had  earned 
was  $7,102.53. 

The  steel  contract  was  made  October  14,  1915.  It  provided  that 
the  delivery  and  installing  of  the  grillage  should  begin  December  9th. 
The  superstructure  was  to  be  delivered  10  weeks  after  the  date  of  the 
contract  and  "complete  information."  This  would  be  December  23d, 
provided  complete  information  was  given  on  October  14th. 

The  first  steel  was  installed  about  January  11th  or  12th,  and  on 
March  9th  the  steel  contractor  was  erecting  the  ninth  floor  and  roof, 
and  on  March  17th  the  steel  contractor  had  finished  the  erection  work. 
Some  of  the  delay  incident  to  the  steel  contractor's  work  was  caused 
by  the  Swallow  Company. 

There  was  no  time  fixed  for  the  giving  of  the  "complete  information" 
to  the  steel  contractor,  and  there  is  no  evidence  in  the  case  as  to  when, 
as  a  matter  of  fact,  it  was  given.  Some  of  the  steel  plans  are  dated 
November  IS,  1915.  It  doe^  not  appear  that  the  site  was  ready  for 
the  steel  work  on  December  9th,  and  the  making  of  it  ready  was  the 
work  of  the  Swallow  Company. 

Mr.  Fuller  testified  that  it  was  not  practicable  for  the  steel  con- 
tractor to  begin  the  laying  of  the  longitudinal  grillage  prior  to  January 
12th,  the  day  when  he  began.  The  superintendent  for  the  steel  con- 
tractor testified  that  he  could  not  begin  the  steel  construction  prior 
to  January  10th;  that  the  site  was  not  ready  for  the  steel  work  on 
January  1st,  as  shown  by  photograph ;  that  on  January  10th  the  photo- 
graph introduced  in  evidence  showed  that  the  trenches  for  the  cross- 
grillage  had  not  then  been  made. 

The  foreman  for  the  steel  contractor  testified  as  to  conditions  prior 
to  January  10th,  and  that  as  soon  as  the  columns  were  ready  tj|e  steel 
contractor  had  the  longitudinal  grillage  on  the  ground.    An.  inspector 
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and  supervisor  of  construction  employed  by  the  architect,  who  kept 
daily  record  of  the  progress  of  the  work  from  the  banning  of  the 
construction  to  its  completion,  shows  that  on  December  31st  the  west 
side  of  the  lot  was  ready  for  steel  grillage,  except  for  a  small  piece 
at  the  north  end,  that  certain  of  the  trenches  were  excavated  too  nar- 
row, and  that  "at  columns  8  and  9  the  concrete  is  too  high,  and  will  have 
to  be  cut  down  before  grillage  can  be  set." 

On  January  Uth  the  inspector  reported  that  there  was  still  consider- 
able excavation  to  be  taken  out.  He  testified  that  the  condition  of  the 
excavating  was  such  in  the  middle  of  December  that  it  would  not  be 
practicable  for  the  steel  contractor  to  lay  the  grillage,  and  that  it  was 
not  practicable  for  the  steel  contractor  to  begin  before  January  10th. 

Mr.  Swallow  admitted  that  the  steel  contractor,  after  the  longitudinal 
grillage  was  made,  could  not  proceed  with  the  erection  until  the  cross- 
grillages  were  built.  From  the  1st  to  the  7th  of  February,  1916,  the 
Swallow  Company  had  a  few  men  employed  upon  the  work ;  after  the 
7th  of  February  nothing  was  done  by  the  Swallow  Company. 

On  the  14th  of  February  the  company  sent  a  letter  to  the  plaintiffs, 
making  complaint  of  the  conditions  which  existed,  and  notifying  the 
plaintiffs  that  it  was  unwilling  to  proceed  with  the  work  unless  the 
bill,  amounting  to  $14,700,  which  was  inclosed,  was  paid,  and  calling 
upon  the  plaintiffs  to  agree  to  pay  all  additional  expense  to  which  the 
Swallow  Company  might  be  put,  and  said : 

**In  the  event  of  the  failure  to  meet  our  demands,  we  will  elect  to  consider 
the  contract  broken,  and  hold  you  responsible  for  all  damages;  that  untU 
we  hear  from  you,  and  this  matter  is  settled,  we  have  determliied  to  do  no 
further  work  on  the  contract." 

The  subjects  of  complaint  by  the  Swallow  Company  were  those 
concerning  which  reference  has  been  made — ^the  delay  of  the  steel  men; 
the  excavation  of  column  footings;  the  failure  to  make  payments 
according  to  agreement.  In  the  bill  rendered  was  an  item  of  $5,443 
for  the  removal  of  the  grillage,  $1,500  for  excavating  the  cross-gril- 
lage, and  items  for  delay  and  general  disorganization,  amounting  to 
$5,000.  As  to  the  last  item  of  $5,000,  no  proof  was  offered  by  the 
Swallow  Company.  The  bill  of  $14,700  was  never  presented  to  the 
architects  prior  to  February  14, 1916. 

The  plaintiffs  called  the  attention  of  the  Swallow  Company  to  the 
fact  that  the  contract  provided  that  differences  between  the  parties 
should  be  referred  to  the  architects  for  decision;  that  the  plaintiffs 
were  willii^  to  make  such  reference ;  that  the  Swallow  Company  could 
not  suspend  the  work,  and  notified  the  Swallow  Company  that,  if  it 
refused  to  submit  such  matters  to  the  architects,  the  plaintiffs  would 
be  obliged  to  enforce  their  rights  and  remedies  in  accordance  with  the 
terms  of  the  contract. 

At  the  same  time  the  plaintiffs  wrote  to  the  Massachusetts  Bonding 
&  Insurance  Company,  inclosing  a  copy  of  the  Swallow  letter  of  Feb- 
ruary 15th  and  the  reply.  On  February  19th  the  Swallow  Company 
advised  the  plaintiffs  that  its  decision  was  as  expressed  in  the  letter 
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of  February  14th,  and  refused  to  submit  the  matter  to  the  architects. 
On  February  22d  plaintiffs  wrote,  asking  the  Swallow  Company  wheth- 
er or  not  it  proposed  to  continue  with  the  work.  The  Bonding  Com- 
pany was  notified. .  No  work  was  done. 

The  vice  presidifit  of  the  Swallow  Company  advised  one  of  the  ar- 
chitects that  the  company  would  not  proceed  with  the  work  unless  the 
bill  of  $14,700  was  paid.  The  plaintifTs  caused  a  notice  to  be  served 
on  February  24th  upon  the  Swallow  Company  that,  unless  within  48 
hours  thereafter  the  Swallow  Company  proceeded  with  the  work, 
the  plaintiffs  would  enter  upon  the  premises  and  cause  the  work  to  be 
completed,  and  would  hold  the  Swallow  Company  and  the  Bonding 
Company  liable  for  the  damages  accruing  therefrom. 

Conferences  were  held,  but  no  adjustment  could  be  made.  Mr. 
Swallow  stated  that  he  considered  the  contract  void,  and  that  he  could 
not  do  any  work,  and  on  February  28th  the  Bonding  Company  was  no- 
tified that  the  Swallow  Company  was  in  default. 

Thereafter  bids*  were  called  for,  for  the  completion  of  the  work. 
They  were  opened  at  the  architects'  office  in  the  presence  of  an  at- 
torney representing  the  Bonding  Company,  and  the  lowest  bidder,  Mr. 
Pasquini,  was  awarded  the  contract  at  $79,800.  Some  bids  were  pre- 
sented at  the  request  of  the  Massachusetts  Bonding  &  Insurance  Com- 
pany, but  were  higher  in  amount. 

A  contract  with  Pasquini  was  entered  into,  the  same  plans  and 
specifications  were  used,  and  Pasquini  completed  the  building  in  ac- 
cordance therewith— did  all  of  the  work  called  for  by  the  plans  and 
specifications,  which  were  identical  in  form  and  character  with  those 
under  which  the  Swallow  Company  undertook  the  contract. 

The  Massachusetts  Bonding  Company  was  advised  by  letter,  the  re- 
ceipt of  which  was  acknowledged,  and  made  no  objection  to  the  let- 
ting of  the  contract  to  Pasquini,  but  stated  that,  because  the  Swallow 
Company  contended  that  it  was  not  in  default,  they  were  unable  to 
admit  liability  under  the  bond. 

After  the  notice  was  served  by  the  plaintiffs  upon  the  Swallow  Com- 
pany, the  company  wrote  to  the  plaintiffs,  calling  upon  them  to  adjust 
and  pay  the  bill  for  damages  and  extras,  and  in  effect  refusing  to 
continue  the  work  unless  its  claims  were  recognized. 

As  to  the  Swallow  Company's  claim  that  the  steel  men  prevented  the 
company  from  doing  its  work,  it  is  interesting  to  note  that  on  Febru- 
ary 28th  the  cross-grillage  had  not  been  incased  in  concrete,  none  of 
the  floor  arches  had  been  put  in,  and  no  concreting  for  wall  founda- 
tions had  been  put  on  top  of  the  longitudinal  grillage.  This  was  work 
which  the  Swallow  Company  was  required  to  do. 

The  evidence  shows  that  there  was  considerable  work  which  could 
have  been  done  by  the  Swallow  Company,  and  an  expert  called  by  the 
plaintiffs  who  visited  the  site  the  last  of  February,  1916,  testified  with 
reference  thereto. 

Evidence  was  adduced  on  the  part  of  the  Swallow  Company  that  it 
would  not  have  been  possible  for  the  company  to  have  economically 
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and  advantageously  done  the  work.  Some  of  the  witnesses  did  not  go 
to  the  point  of  saying  that  it  could  not  have  been  done,  but  that  it 
could  not  have  been  done  economically. 

The  record  is  very  long ;  much  of  the  testimony  is  highly  technical 
in  its  character,  particularly  that  which  relates  to  the#gnificance  of  cer- 
tain lines  which  appear  upon  the  sheets  of  drawings  and  the  cross^ 
sections;  but  these  difficulties  seem 'greater  to  us  than  they  do  to 
those  accustomed  to  read  and  interpret  such  guides. 

A  fair  conclusion  from  all  of  the  testimony,  considering  that  disin- 
terested witnesses  testified  in  support  of  the  contention  of  the  archi- 
tects as  to  the  significance  and  the  meaning  of  the  drawings,  is  that 
the  drawings  were  capable  of  the  reading  and  interpretation  placed 
upon  them  by  the  plaintiflfs,  and  that  such  drawings  and  the  specifica- 
tions accompanying  them  were  not  misleading. 

[3]  There  was  apparently  no  difficulty  on  the  part  of  the  new  con- 
tractor, Pasquini,  under  the  plans  and  specifications,  not  only  to  bid, 
but  also  to  continue  the  work  to  final  completion.  The  Swallow  Com- 
pany was  evidently  dissatisfied  with  conditions  and  the  progress  which 
it  was  able  to  make  from  the  beginning.  If  the  contractor's  dissatis- 
faction was  sufficient  to  lead  to  an  abandonment  of  the  contract,  such 
step  should  have  been  taken  promptly. 

[4]  Claims  by  contractor  for  extra  work  can  only  he  justified  under 
this  contract  when  an  estimate  is  submitted  and  an  order  in  writing 
by  "the  architects  is  given.  Langley  v.  Rouss,  185  N.  Y.  201,  77  N. 
E.  1168,  7  Ann.  Cas.  210. 

[5]  The  abandonment  of  the  work  by  the  contractor  cam©  when 
the  contractor  refused  further  to  proceed  unless  the  claims  of  the 
Swallow  Company,  amounting  to  several  thousands  of  dollars,  were 
paid.  The  work  for  which  the  contractor  claimed  payment  was  as  a 
matter  of  fact  within  and  contemplated  by  the  contract. 

[8]  The  Swallow  Company  was  somewhat  delayed  because  the 
steel  contractor  did  not  begin  or  finish  his  work  as  was  contemplated 
by  all  parties,  but  such  delay  did  not  in  itself  justify  an  abandonment 
by  the  Swallow  Company. 

"It  Is  not  every  unfounded  or  lUegal  claim  a  party  may  make  during  the 
prosecution  ^f  a  large  contract  tliat  justifies  flie  other  in  abandoning  the 
contract  for  a  breach.*'  Nat.  Contracting  Co.  v.  Hudson  River  Water  Power 
Co.,  192  N.  Y.  218,  84  N.  E.  965. 

If  the  delay  of  the  steel  contractor  could  be  charged  against  the 
plaintiffs,  there  might  be  established  a  basis  for  a 'claim  of  the  Swal- 
low Company  against  thte  plaintiffs  for  damages  sustained  thereby. 

The  principal  contention  of  defendant  Swallow  Company  is  that  it 
was  ever  ready  and  willing  to  perform,  but  was  unable  so  to  do  by 
the  delay  of  the  structural  steel  contractor. 

Our  attention  is  called  to  Mansfield  v.  New  York  Central,  102  N. 
Y.  205,  6  N.  E.  386.  The  contract  there  under  consideration  was  one 
where  the  defendant  had  made — 
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**a  covenant    *    *    ^    lo  piepare  the  toandatioas  in  qnestliQa  so  as  to  bave 
.  them  in  a  condition  to  enable  the  contractora  to  piosecate  their  work  to  the 
utmost  advantage  and  economy,  before  ^ving  the  notice  which  set  the  time 
limited  for  their  completion  In  motion." 

The  notice  was  required  to  be  given  by  the  chief  engineer  in  charge 
to  the  effect  that  the  foundations  were  ready ;  the  contractors  were 
then  required  to  begin  the  work  on  the  superstructure  five'  days  there- 
after.   Such  was  not  the  situation  in  Uie  instant  case. 

[7]  It  is  the  rule  that,  when  the  obligation  of  performance  by  one 
party  to  a  contract  presupposes  the  doingr  of  some  act  on  the  part  of 
the  other,  the  n^lect  or  refusal  to  perform  such  act  dispenses 
with  the  obligation  of  performance  by  the  other. 

The  contract  under  consideration  was  not  dependent  upon  the  terms 
of  the  contract  between  the  owners  and  the  structural  steel  contractor. 
The  plans  for  the  steel  work  had  not  been  made  when  the  Swallow 
Company  contract  was  made.  There  was  a  reference  to  date  when  the 
steel  work  would  he  required,  but  there  was  no  such  tying  together  of 
these  contracts  that  lead  to  a  covenant  upon  the  part  of  the  owners 
upon  which  the  Swallow  Company  might  rely  in  justification  for  fail- 
ure to  perform. 

Criticism  is  made  because  the  contracts  "supposedly  for  economy's 
sake"  were  let  for  gederal  work  and  structural  steel  separately  and  to 
different  contractors^  and  the  surety  company  observes  that  such  a 
method  of  letting  is  unwise  and  ill-advised,  and  is  not  calculated  to 
secure  the  best  results. 

[8]  The  answer  is  that  the  Swallow  Company  entered  into  one  of 
these  contracts,  knowing  the  situation  and  the  relation  of  the  parties, 
and  the  surety  company  executed  a  bond  for  the  faithful  performance 
of  such  contract. 

Counsel  for  the  Swallow  Company  calls  our  attention  to  the  f<^* 
lowing  up  of  the  steel  contractor  by  the  Swallow  Company  and  that 
as  late  as  January  25th  the  owners  or  architects  had  made  no  com-  \ 
plaint  against  the  Swallow  Company.  The  architects  were  thus  evi- 
dently not  making  an  effort  unduly  to  find  fault  or  com^dain,  but  were 
doing  what  could  be  done  to  keep  adjusted  the  relations  of  the  con- 
tractors to  the  end  that  the  work  might  proceed. 

The  complaints  were  made  by  the  Swallow  Company,  and  it  was 
that  contractor  who  finally  issued  an  ultimatum  under  which,  the  plain- 
tiffs failing  to  comply,  the  work  of  the  general  contractor  stopped. 
The  structural  steel  contractor  continued,  and  another  took  the  place 
of  the  Swallow  Company,  who  finished  the  entire  work  under  the  same 
plans  and  specifications  for  a  contract  price  considerably  advanced  over 
the  sum  for  which  the  Swallow  Company  undertook  to  do  the  work. 

Enough  has  been  written  to  indicate  that  the  court  feels  justified  in 
finding  that  the  plaintiffs^  arc  entitled  to  recover. 

The  measure  of  the  damage  sustained  by  plaintiffs  is  that  sum 
which  can  with  reason  be  found  as  the  result  of  the  breach  by  the 
Swallow  Company. 
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Total  amoniit  whlcb  would  bare  been  due  the  Swallow  Company  for 

contract  and  Item  of  painting  stone ^77.280.00 

Value  of  work  In  underpinning 12,708.75 

$90,048.75 
Amount  actually  paid  Swallow  Company. 18,594.41 

Amount  ayallable  to  complete  contract  when  breach  occurred $71,454.34 

The  obligation  assumed  by  plaintiffs  under  Pasqulnl  contract $79,800.00 

The  difference  is  • $  8345.66 

The  total  extras  on  Paaquhil  contract  deducted 161.85 

To  which  plaintiffs  are  entitled $  8,183.81 

Compensation  paid  to  architects  by  plaintiffs  upon  additional  cost 

of  structure  at  5  per  cent 414.19 

Amount  paid  by  plaintiffs  as  premium  upon  contractor's  bond 399.55 

One-half  demurrage  charge  on  stone.  .* 51.00 

Amount  paid  for  premiums  In  discharge  of  mechanics*  liens 456.00 

Amount  paid  for  legal  services  in  the  matter  of  the  default  on  the 

contract    1.000.00 

Damages   found   at $10,504.55 

— with  interest  from  October  15,  1916.    The  claim  for  rental  is  dis- 
allowed. 

Findings  may  be  drawn  accordingly,  upon  which  judgment  may  be 
entered  in  favor  of  the  plaintiffs  and  against  both  defendants  for  $10,; 
504.55,  with  interest  from  October  15,  1916. 


ZTJKAS  V.  LEHIGH  VALLEY  COAL  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  11,  1919.) 

1.  New  Tbiai.  ^=»7^— Vkhdict  Oontraby  to  Evtubncb — ^Dcmr  or  Ooubt. 

Where  upon  a  former  trial  the  jury  disagreed,  and  upon  the  second  trial 
rendered  a  verdict  which  the  trial  Judge  believed  against  the  weight  of 
the  evidence,  it  was  the  duty  of  the  court  to  set  it  aside,  and  not  to  pass 
its  solution  on  to  the  appellate  court,  on  the  mistaken  ground  that  it  had 
a  greater  duty  of  close  scrutiny  than  the  trial  court. 

2.  Master    and    Servant    «=»278(10) — ^Injuries    to    Sebvantv-Bvidenc»— 

Weight  and  Sufficiency. 

In  a  miner's  action  for  injuries,  a  verdict  in  his  favor  held  contrary  to 
the  weight  of  the  evidence,  as  to  notice  by  him  to  the  superintendent  of 
the  dangerous  condition,  the  want  of  sufficient  props,  and  whether  or  not 
the  prop  which  plaintiff  and  his  fellows  were  moving  knocdced  down  a 
supporting  prop,  thereby  causing  a  rock  to  fall. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Joseph  Zukas  against  the  Lehigh  Valley  Coal  Company. 
From  a  judgment  for  plaintiff,  and  an  order  denying  defendant's  mo- 
tion for  a  hew  trial,  defendant  appeals.  .  Reversal,  and  new  trial 
granted. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Number«d  Digests  6  Jndezeft 
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Edward  W.  Walker,  of  New  York  City  (William  W.  Green,  of  New 
York  City,  on  the  brief),  for  appellant. 
Vine  H.  Smith,  of  New  York  City,  for  re^ondent. 

MILLS,  J.  The  claim  of  the  plaintiff  was  and  is  that  he  and  two 
fellow  workmen  in  defendant's  mine  in  Pennsyivania  were  carrying 
a  timber  prop,  7  feet  long  and  12  inches  by  12  inches,  weighing  about 
500  pounds,  up  the  manway  of  a  breast  or  chamber  in  the  mine  having 
a  pitch  of  about  45  degrees,  when  a  rock,  which  for  some  time  had  ap- 
peared to  be  loose  and  was  unsupported,  fell  from  the  roof  and  struck 
the  plaintiff's  leg,  crushii^  it.  The  casQ  was  previously  tried  before 
the  same  justice  and  a  jury,  and  that  trial  resulted  in  a  disagreement. 

Under  die  law,  as  settled  by  several  decisions  and  well  known,  plain- 
tiff's right  to  recover  depend^  upon  two  vital  facts,  namely:  (a) 
That  prior  to  the  accident  plaintiff  had  notified  defendant's  superin- 
tendent (not  merely  mine  foreman)  of  the  dangerous  condition  and 
want  of  proper  props  to  remedy  it,  and  had  been  by  the  superintendent 
directed  to  continue  working,  and  told  that  he  (the  superintendent) 
would  send  the  props  when  he  got  them ;  and  (b  )  that  there  was  in  the 
mine  a  want  of  suitable  props — here  those  of  sufficient  length.  The 
learned  trial  justice  in  his  charge  so  submitted  the  case. 

The  plaintiff's  injuries  were  very  serious,  resultii^  in  the  amputation 
of  his  right  leg  only  four  inches  below  the  groin.  The  jury  rendered 
a  verdict  of  only  $4,000,  which  fairly  indicates  that  the  same  was  the 
result  of  compromise,  if  not  of  sympathy — at  least  that  some  of  the  ju- 
rors doubted  defendant's  liability.  In  denying  defendant's  motion  for  a 
new  trial,  after  briefs  had  been  submitted,  tiie  learned  justice  filed  a 
memorandiun  opinion,  which  indicates  pretty  clearly  that  he  believed 
plaintiff's  testimony  to  be  false.  The  opinion  concludes  with  these 
words: 

"Tbe  jury  having  finally  found  In  tevor  of  plaintiff,  the  trial  court  is  not 
permitted,  under  the  accepted  ruling  of  our  decisions,  to  substitute  its  Judg- 
ment In  place  of  the  verdict  of  the  Jury,  which,  In  this  case,  the  trial  court 
believes  calls  for  the  closest  scrutiny  of  the  appellate  court." 

I  cannot  imagine  any  reason  why  the  case  *'calls  for  the  closest  scru- 
tiny of  the  appellate  court,"  except  as  to  the  credibility  of  the  plaintiff. 
If  his  testimony  upon  this  trial  be  accepted  as  true,  he  presented  an 
ideally  perfect  case  for  a  recovery,  and  should  have  had  a  much 
larger  verdict.  Neither  can  I  perceive  any  reason  why  the  appellate 
court  is  under  any  greater  duty  of  close  scrutiny  than  the  trial  court. 
Apparently  no  claim  was  made  at  the  trial,  and  none  is  made  here,  that 
the  plaintiff  had  not  become  a  bona  fide  resident  of  this  state,  and  there- 
fore *we  have  not  that  question  to  deal  with.  Appellant's  conten- 
tion is,  in  short,  that  the  findings,  which  the  verdict  imports,  that  the 
plaintiff  gave  such  notice  to  the  superintendent,  and  that  there  was  an 
actual  want  of  suitable  props,  were  against  the  weight  of  the  evidence. 

As  to  the  first,  the  finding  of  notice  to  the  superintendent,  the  plain- 
tiff testified  to  it  as  having  given  such  notice  several  times,  and  even 
that  the  superintendent  told  him  that  if  he  did  not  go  on  with  the  work 
as  things  were— that  is,  without  the  proper  props — ^he  would  be  "sack- 
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cd."  Plaintiff  was  to  some  extent  corroborated  upon  this  point  by 
the  witness  Branko,  a  fellow  workman,  but  only  to  the  extent  that  he 
heard  plaintiff  and  a  superintendent  talking  "something  about  the 
props"  and  about  "something  loose."  The  superintendent  denied  that 
any  such  conversation  occurred.  It  appeared  tfiat  at  the  previous  trial, 
when  there  was  a  disagreement  of  the  jury,  plaintiff  testified  that  the 
superintendent  told  him  to  go  to  another  place  and  work ;  whereas  at 
this  trial  he  testified  that  the  superintendent  told  him  to  "go  ahead" 
and  work,  leaving  out  the  reference  to  another  place.  It  appeared, 
also,  at  this  trial,  that  Branko  made  a  written  statement  shortly  after 
the  accident,  in  which  he  gave  a  decidedly  different  version  of  the  hap- 
pening of  the  accident  than  that  given  by  him  upon  this  trial.  In  that 
statement  he  said  that  the  accident  happened  by  the  plaintiff  hitting 
the  prop,  which  they  were  moving,  against  one  of  the  supporting  props, 
and  knocking  -it  down ;  whereas,  upon  this  trial  he  said  that  no  such 
thing  happened. 

As  to  the  finding  that  there  was  a  want  of  suitable  props — that  is, 
those  10  feet  long — ^plaintiff  and  his  fellow  workman  Branko  so  testi- 
fied. Upon  the  other  hand,  the  mine  foreman,  the  assistant  foreman 
and  Cain  and  Ambrose,  two  of  plaintiff's  fellow  workmen,  testified  that 
there  were  there  in  the  mine,  at  hand,  sufficient  props  of  sufficient  size. 
Cain  was  not  working  for  the  defendant  at  the  time  of  the  trial,  and 
it  did  not  appear  that  he  had,  while  in  defendant's  employ,  committed 
himself  by  any  statement. 

Moreover,  there  was  a  very  serious  controversy  in  the  evidence  as 
to  how  the  accident  happened.  The  plaintiff  and  his  fellow  workman, 
Branko,  testified,  in  effect,  that  the  rock  fell  just  as  they  had  gotten 
the  prop  which  they,  with  Wally  (another  fellow  workman),  were 
moving  up  under  or  near  the  rock,  and,  in  effect,  that  no  supporting 
prop  was  knocked  down,  causing  the  rock  to  fall ;  while  Wally  testified 
that  the  prop  which  they  were  carrying  struck  and  knocked  down  the 
prop  which  was  supporting  or  under  the  rock,  and  that  then  the  rock 
fell,  and  the  superintendent,  the  mine  foreman,  and  the  assistant 
mine  foreman  all  testified  that  immediately  after  the  accident  they 
found  that  supporting  prop  down.  The  assistant  mine  foreman  testi- 
fied that  Branko  at  once  after  the  accident,  and  there  in  the  mine,  told 
him  that  they  had  knocked  that  prop  down,  and  the  statement  in 
proof,  signed  by  Branko  by  his  mark,  was  to  the  same  effect;  but 
Branko  denied  having  made  either  such  statement. 

[1,2]  It  seems  to  me  that  the  evident  impression  of  the  trial  judge 
that  the  verdict  was  against  the  weight  of  the  evidence  was  correct^ 
and  that  he  should  have  had  the  courage  of  his  conviction  and  set  it 
aside,  and  not,  as  apparently  he  did,  passed  the  problem  along  to  us 
for  solution.  I  cannot  see  that  the  fact  that  the  jury  upon  the  previous 
trial  disagreed  should  have  led  the  trial  justice  towards  sustaining  the 
verdict ;  but,  if  anything,  it  appears  to  me  that  the  fair  suggestion  from 
that  situation  was  the  other  way.  It  seems  to  me  that  the  fact  that  the 
plaintiff  made  so  vital  a  change  in  his  testimony  between  the  two  trials^ 
and  the  fact  that  there  was  so  much  testimony  to  show  that  Branko, 
plaintiff's  only  corroborating  witness,  shortly  after  the  accident  gave  so 
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different  a  version  of  if,  under  which  plaintiff  could  not  recover,  and 
the  fact  of  the  improbability  of  plaintiff's  story  as  to  his  conversations 
with  the  superintendent,  gave  such  weight  to  the  opposing  testimony 
above  reviewed  that  we  should  hold  the  verdict  against  the  weight  of 
the  evidence  as  to  each  of  the  three  elements  above  discussed. 

I  advise,  therefore,  that  the  judgment  and  order  appealed  from  be 
reversed,  and  a  new  trial  granted,  costs  to  abide  the  event,  upon  the 
ground  that  the  verdict  was  against  the  weight  of  the  evidence  as  to 
each  of  the  following  matters,  viz. :  (a)  The  notice  by  plaintiff  to  the 
mine  superintendent;  (b)  the  want  of  sufficient  props  at  hand  in  the 
mine  for  plaintiff  and  his  fellows  to  use ;  and  (c)  the  manner  of  the 
happening  of  the  accident — that  is,  whether  or  not  the  prop,  which 
plaintiff  and  his  fellows  were  moving,  struck  and  knocked  down  the 
supporting  prop,  and  so  caused  the  rock  to  fall. 

PUTNAM,  BLACKMAR,  and  KELLY,  JJ.,  concur. 

JENKS,  P.  J.  I  am  of  opinion  that  the  more  orderly  disposition  of 
this  appeal  is  to  reverse  the  order  and  to  remit  the  'case  to  the  learned 
court  to  dispose  of  the  merits  of  the  motion  made  for  a  new  trial.  In 
the  opinion  handed  down  upon  that  motion,  the  court  states  that  such 
motion  was  made — 

'"principally  upon  the  gronnd  that  it  is  against  the  weight  of  evidence.  This 
is  the  second  trial  of  this  action  before  the  same  court,  the  first  jury  having 
disagreed.  It  would  seem,  therefore,  that  whatever  this  court  may  think  of 
this  particular  case,  and  the  class  to  which  it  belongs,  no  benefit  will  result  by 
the  granting  of  defendant's  motion,  but  nevertheless  the  same  should  re- 
ceive serious  consideration  by  the  appeUate  courts." 

Then,  after  discussion,  not  upon  the  evidence,  the  court  continues : 

"The  Jury  having  finally  found  in  favor  of  plaintiff,  the  trial  court  is  not 
permitted  under  the  accepted  ruling  of  our  decisions,  to  substitute  its  Judg- 
ment in  place  of  the  verdict  of  the  jury,  which.  In  this  case,  the  trial  court 
believes  calls  for  the  closest  scrutiny  of  the  appellate  court." 

The  defendant  had  a  l^al  right  to  the  exercise  of  the  judgment  by 
the  court.  While  the  court  is  not  permitted  to  substitute  its  judgment 
as  a  finality  in  place  of  the  verdict  of  the  jury,  the  court  has  full  pow- 
er, if  it  be  dissatisfied  with  the  verdict,  as  against  the  weight  of  evi- 
dence, or  contrary  to  the  evidence,  to  grant  a  new  trial,  and  it  is  its  duty 
to  do  so.  For  the  reason,  then,  that  it  seems  to  me  that  the  court, 
under  a  mistaken  view  of  its  duty,  relegated  its  own  function  to  the 
Appellate  Division,  justice  to  the  defendant  demands  that  the  court 
should  be  required  to  dispose  of  the  motion  upon  the  merits ;  but,  inas- 
much as  my  Brethren  do  not  take  this  view,  I  can  but  express  my  in- 
dividual opinion. 

As  I  think  that  the  court  is  right  in  the  relief  of  reversal,  I  assent 
to  this  disposition  of  the  case. 
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(187  App.  Dlv.  176) 

LOEB  v.  STAB  &  HERALD  CO.,  Inc. 

(Supreme  Court,  Appellate  Division,  First  Department.     April  4,  1919.) 

1.  (Corporations  «=»66S(5) — Service  on  **Manaoing  Agent"  of  Foreign  Cor- 

poration. 

The  private  secretary  of  one  through  whom  defendant  foreign  corpora- 
tion solicited  and  took  advertising  matter  within  the  state,  to  be  pub- 
lished in  defendant's  foreign  paper,  held  not  the  "managing  agent"  of  de- 
fendant, within  Code  Civ.  Pi*oc.  §  432,  subd.  3,  permitting  service  of 
process  on  managing  agent  within  the  state. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Managing  Agent.] 

2.  Corporations  ^=»668(13) — ^Affidavits  op  Service — Conclusions. 

Statement  In  affidavit  of  process  server  that  G.,  on  whom  service  was 
made,  was  defendant  foreign  corporation's  managing  ageit,  and  statement 
of  one  who  interviewed  6.  that  he  was  in  charge  of  defoidant's  business 
in  the  state,  and  that  defendant  had  property  within  the  state,  were  mere 
conclusions,  of  no  avail  to  show  valid  service  of  process. 
8.  Corporations  ^=s>432(8) — ^Proof  of  Aoenot-— Declarations  of  Agent. 

Neither  the  declaration  of  alleged  resident  managing  agent  of  a  foreign 
corporation,  on  whom  process  was  served,  nor  of  any  other  person  in  the 
office,  with  respect  to  agent's  authority  to  represent  defendant,  Is  binding 
on  defendant  or  has  any  probative  force  on  Issue  with  respect  to  agency. 

4.  Corporations  ^=»668(5) — Service  on  Managing  Agent  of  Fobbion  Cobpo- 

bahon — **Managing  Agent." 

That  private  secretary  of  one  through  whom  defendant  foreign  corpo- 
ration solicited  and  took  advertising  matter  assumed  to  act  as  agent  for 
defendant  la  not  sufficient  to  make  him  defendant's  managing  agent, 
within  Code  Qv.  Proc.  §  432,  subd.  3,  permitting  service  of  process  on 
managing  agent  within  the  state. 

5.  Corporations     ^=>642(4%)— Foreign     Corporations — Jurisdiction     op 

State  Courts — "Doing  BtrsiNEss  Within  the  State." 

Defendant  foreign  corporation,  doing  no  business  within  the  state, 
except  to  solicit  and  take  advertising  matter,  through  a  resident,  to  be  pub- 
lished in  a  foreign  newspaper,  held  not  to  be  "doing  business  within  the 
state,"  or  to  have  property  within  the  state,  so  as  to  enable  the  state 
courts  to  acquire  Jurisdiction  over  defendant. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Doing  Business.] 

Merrell,  J.,  dissenting,  and  Page,  J.,  dissenting  in  part 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Arthur  M.  Loeb  against  the  Star  &  Herald  Company, 
Incorporated.  From  an  order  denying  its  motion  to  set  aside  service 
of  summons  and  complaint,  defendant  appeals.    Reversed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  PAGE, 
SHEARN,  and  MERREI^Iv,  JJ. 

Sullivan  &  Cromwell,  of  New  York  City  (Philip  L.  Miller,  of  New 
York  City,  of  counsel,  and  Hjalmar  H.  Boyescn,  of  New  York  City, 
on  the  brief),  for  appellant. 

Mayper  &  Boochever,  of  New  York  City  (Alexander  A.  Ma3rper, 
of  New  York  City,  of  counsel,  and  Isidor  Bayer,  of  New  York  City, 
on  the  brief),  for  respondent. 

^5»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key- Numbered  Dlcetts  6  Indexes 
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LAUGHUN,  J.  *  [1]  I  am  of  opinion  that  Geoi^e  T,  Green,  upon 
whom  the  summons  and  complaint  were  served,  was  not  a  managing 
agent  of  the  defendant,  within  the  provisions  of  section  432,  subd.  3, 
of  the  Code  of  Civil  Procedure,  quoted  in  the  opinion  of  Mr.  Justice 
MERRELL. 

The  libel  was  published  and  the  cause  of  action  arose  in  Panama, 
where  the  defendant  was  incorporated  and  conducted  the  business  of 
publishing  two  newspapers,  one  in  the  English  language  and  one  in 
Spanish.  It  did  no  business  here,  excepting  that  through  one  Charles 
R.  Duque.  It  solicited  and  took  advertising  here,  to  be  published  in 
its  newspapers  in  Panama,  and  paid  him  commissions  therefor,  which 
were  deducted  from  the  payments  made.  Duque  also  conducted  a 
commission  business  of  moderate  proportions,  and  he  owned  and 
managed  the  University  Garage  here^  and  for  those  purposes  he  main- 
tained an  office  in  17  Battery  Place,  in  the  city  of  New  York,  where 
the  service  was  made^  and  there  employed  said  Green  as  his  private 
secretary.  It  appears  that  Duque  had  other  business,  which  he  con- 
ducted in  Panama,  and  that  he  was  there  a  large  part  of  the  time,  and 
had  not  been  in  the  New  York  office  for  about  a  year  prior  to  the  day 
of  the  service.  In  his  absence  it  was  his  custom  to  leave  with  or  send 
to  said  Green  a  schedule  of  advertising  rates,  and  to  direct  him  to 
take  orders  and  collect  for  advertising  space  according  to  such  rates, 
and  to  deduct  commissions  and  remit  the  surplus  to  the  company; 
and,  during  the  absence  of  Duque,  Green  also  conducted  his  other 
commission  business  and  managed  the  garage.  Green  was  paid  by 
Duque  personally,  and  had  no  connection  with  the  defendant,  other 
than  as  herein  stated. 

[2]  It  is  stated  in  the  affidavit  of  the  process  server  that  she  knew 
Green  to  be  the  managing  agent  of  the  defendant,  and  it  is  stated, 
in  an  affidavit  made  by  the  wife  of  the  plaintiff,  who  obtained  an  in- 
terview with  Green  with  a  view  to  obtaining  information  for  the  pur- 
pose of  serving  the  summons,  that  Green  was  in  charge  of  the  busi- 
ness of  the  defendant  in  the  city  of  New  York  and  that  the  defend- 
ant had  property  here;  but  these  are  merely  conclusions  of  the  af- 
fiants, ami  are  of  no  avail,  unless  supported  by  the  facts  properly 
set  forth.  Taylor  v.  Granite  State  Provident  Association,  136  N.  Y. 
343,  32  N.  E.  992,  32  Am.  St.  Rep.  749;  Moore  v.  Monumental  Mu- 
tual Life  Ins.  Co.,  17  App.  Div.  209,  78  N.  Y.  Sum>.  1009.  The  only 
other  statements  in  the  affidavits  upon  which  it  is  sought  to  sustain 
these  conclusions  are  a  general  statement  in  the  affidavit  of  the  pro- 
cess server  to  the  effect  that  the  service  was  made  in  the  office  of  the 
company,  and  that  Green  informed  her  that  he  was  in  full  charge  of 
its  business  and  was  its  manager,  and  that  there  was  no  officer  or 
director  of  the  company  in  this  state,  and  that  she  noticed  stationery 
of  the  company  and  two  cases  3  feet  by  3  feet  in  dimensions,  ad- 
dressed to  it  in  the  office,  and  its  name  on  the  office  entrance  door; 
and  statements  in  the  affidavit  of  the  plaintiff's  wife,  to  the  effect 
that  she  went  to  the  office  of  the  company  on  the  pretext  of  placing 
an  order  for  advertising  and  asked  for  Duque,  and  was  informed  that 
he  was  in  Panama,  but  that  said  Green  was  in  charge  of  defendant's 
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business,  and  that,  on  calling  on  Green  there  the  next  day,  he  in- 
formed her  that  he  was  the  manager  and  in  full  charge  of  defendant's 
business,  and  could  furnish  rates  and  make  all  necessary  arrange- 
ments and  take  advertising  for  the  paper,  and  that  he  verbally  made 
her  a  quotation  of  advertising  rates  and  stated  that  he  would  send 
bills  for  the  advertising  monthly,  and  that  remittances  therefor  should 
be  made  at  that  office;  and  she  says  that  at  her  request  he  wrote  a 
letter,  on  stationery  in  the  name  of  the  company,  addressed  to  a 
company  she  assumed  to  represent,  specifying  the  rates  for  adver- 
tising and  signed  the  same,  "The  Star  &  Herald  Co.,  per  G.  E.  Green," 
and  that  she  noticed  the  name  of  the  defendant  on  the  entrance  door 
to  the  office,  and  noticed  other  stationery,  consisting  of  letter  heads 
and  envelopes  with  the  name  of  the  defendant  printed  thereon,  and 
two  small  wooden  cases,  partly  open,  marked  in  ink,  "Star  &  Her- 
ald Co." 

Green  denied  that  he  stated  to  the  process  server  or  to  the  plaintifTs 
wife  that  he  was  the  manager  of  the  defendant,  and  says  that  he  had 
"no  voice  of  any  kind  whatsoever  in  any  of  the  affairs  of  said  com- 
pany," and  that  he  had  no  authority  excepting  that  derived  from  his 
employer,  Duque,  which  was  to  quote  rates  for  advertising,  and  to 
collect  the  cost  of  such  advertising  and  remit  the  surplus,  after  de- 
ducting his  employer's  commissions,  and  that  the  office  at  No.  17 
Battery  Place,  where  the  service  was  made,  was  the  office  of  his  em- 
ployer, Ehique,  and  that  the  sign  at  the  entrance  thereto,  in  large  type 
on  the  transom,  was  "Charles  R.  Duque,"  and  in  the  smaller  type, 
on  the  glass  face  of  the  entrance  door,  "The  Star  &  Herald  03., 
Panama." 

[3]  Neither  the  declarations  of  Green,  nor  of  any  other  person  in 
the  office,  with  regard  to  his  authority  to  represent  the  defendant,  are 
binding  upon  it  or  have  any  probative  force  on  the  issue  with  respect 
to  his  agency.  Vitolo  v.  Bee  Publishing  Co.,  66  App.  Div.  582,  73 
N.  Y.  Supp.  273;  Coler  v.  Pittsburgh  Bridge  Co.,  146  N.  Y.  281,  40 
N.  E.  779. 

There  is  no  evidence  with  respect  to  the  amount  of  advertising  thus 
obtained  by  the  defendant  here,  or  as  to  whether  advertising  orders 
were  obtained  only  occasionally,  or  so  frequently  that  it  might  be 
said  that  there  was  a  continuity  of  business.  So  far  as  appeared, 
there  was  no  business  of  the  company  to  be  managed  here.  The  only 
employe  of  the  company  here  in  any  view  of  the  evidence  was  Duque, 
and  the  fair  inference  is  that,  in  connection  with  his  other  business, 
he  was  taking  advertising  orders  for  the  defendant  on  a  commis- 
sion basis,  so  that  the  business  he  was  conducting  was  his  own,  and 
not  that  of  the  defendant. 

The  observations  made  in  some  opinions,  to  the  effect  that  service 
which  renders  it  reasonably  probable  that  the  party  proceeded  against 
will  receive  a  process  in  time  to  defend  (see  Hiller  v.  B.  &  M.  R.  R. 
Co.,  70  N.  Y.  223 ;  Palmer  v.  Penn.  Co.,  35  Hun,  369,  affirmed  99  N. 
Y.  679;  Rochester  Ry.,  etc.,  v.  N.  Y.,  etc.,  AS  Hun,  190;  Barrett  v. 
A.  T.  &  T.  Co.,  138  N.  Y.  491,  34  N.  E.  289;  Pope  v.  Terre  Haute 
Car  Manufacturing  Co.,  87  N.  Y.  137),  must  be  read  in  connection 
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with  the  express  requirements  of  provisions  of  the  Code  of  Civil  Pro- 
cedure, that  the  person  upon  whom  the  service  is  made  must  be  a 
managing  agent  of  the  company,  and  in  the  light  of  the  rule  stated  in 
Taylor  v.  Granite  State  Provident  Ass'n,  supra,  that  such  a  managing 
agent — 

"must  be  some  person  invested  by  tbo  corporation  with  general  powers  in- 
volving the  exercise  of  Judgment  and  discretion,  as  distinguished  ^rom  an 
ordinary  agent  or  attorney,  who  acta  in  an  Inferior  capacity  and  under  thft 
direction  and  control  of  superior  authority,  both  In  regard  to  the  extent  of 
his  duty  and  the  tnanner  of  executing  it/* 

See»  to  the  same  effect,  Coler  et  al.,v.  P.  B.  Co.,  supra. 

If  Uie  fact  that  the  process  eventually  reached  the  defendant  were 
a  controlling  factor,  service  could  seldom  be  set  aside,  for  the  motion 
in  all  cases  must  be  made  by  defendant  If  there  were  any  evidence 
that  the  defendant  authorized  Green  to  act  as  its  managing  agent 
within  the  state,  it  would  doubtless  be  immaterial  whether  it  compen- 
sated him  for  his  services  or  whether  he  was  paid  therefor  by  another 
(Palmer  v.  Penn.  Co.,  supra);  but  here  there  is  no  evidence  that  it 
authorized  Green  to  act  as  its  agent,  and  the  evidence  shows  that  the 
services  he  performed  were  under  his  employment  by^  and  were  for, 
Duque. 

[4,  6]  That  he  assumed  to  act  as  agent  for  the  defendant  is  not 
sufficient.  He  must  have  been  authorized  by  it  so  to  act.  Tauza  v. 
Susquehanna  Coal  Co.,  220  N.  Y,  25^268,  269,  115  N.  E.  915.  Here 
there  is  not  even  evidence  of  ratification,  for  it  was  not  shown  that 
he  corresponded  with  the  company  in  his  own  name;  and  the  fair 
inference  is  that,  since  he  was  acting  as  the  private  secretary  of 
Duque,  his  correspondence  was  with  him  or  with  the  company  in 
his  name.  In  Tauza  v.  Susquehanna  Coal  Co.,  supra,  the  defendant 
maintained  an  office  in  charge  of  a  sales  agent,  with  a  number  of 
salesmen  and  clerical  assistants  under  him,  and  through  these  agencies 
systematically  and  regularly  solicited  and  obtained  orders  which  re- 
sulted in  continuous  shipments  of  coal  into  the  state.  This  was  held 
to  be  sufficient  to  show  doing  business  within  the  state,  to  enable  our 
courts  to  acquire  jurisdiction  over  the  defendant,  which  was  a  for- 
eign corporation,  and  to  sustain  service  on  the  sales  agent,  on  the 
theory  that  he  was  t  managing  agent.  The  facts  of  this  case  fall 
far  short  of  bringing  it  within  that  decision  upon  either  point,  and 
leave  it,  I  think,  fairly  within  the  rule  declared  by  this  court  on  quite 
similar  facts  in  Vitolo  v.  Bee.  Publishing  Co.,  supra,  which  was  fol- 
lowed in  Moore  v.  Monumental  Mutual  Life  Insurance  Co.,  supra, 
in  Fontana  v.  Post  Printing  &  Publishing  Co.,  87  App.  Div.  233,  84 
N.  Y.  Supp.  308,  and  in  Beck  v.  North  Packing  &  Provision  Co., 
159  App.  Div.  418,  114  N.  Y.  Supp.  602,  none  of  which,  I  think,  can 
be  said  to  have  been  overruled  on  this  point  by  Tauza  v.  Susquehanna 
Coal  Co.,  supra. 

Moreover,  I  think,  it  was  not  sufficiently  shown  that  the  defendant 
had  property  within  tliis  state  to  authorize  the  court  to  take  juris- 
diction of  Ac  action.  That  provision  of  the  Code,  which  is  a  condi- 
tion precedent  to  acquiring  jurisdiction,  has  been  held  to  contemplate 
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the  existence  here  of  property  of  a  substantial  nature  from  whidi 
a  recovery  might,  in  part  at  least,  be  satisfied.  Barnes  v.  Mobile  & 
Northwestern  R.  R.  Co.,  12  Hun,  126;  Reddington  v.  Mariposa  I^. 
&  M.  Co.,  19  Hun,  409;  Tuchband  t.  Chicago  &  Alton  R.  R.  Co.,  53 
Hun,  629,  5  N.  Y.  Supp.  493. 

I  am  of  opinion,  therefore,  that  it  has  not  been  shown  that  the  de- 
fendant was  doing  business  within  the  state  (see  Grant  v.  Cananca 
Con.  Copper  Co.,  189  N.  Y.  241,  82  N.  E.  191,  and  authorities  therein 
cited),  or  that  it  had  property  within  the  state,  or  that  the  service  was 
made  upon  a  managing  agent  of  the  defendant.  This  case,  on  the 
last  point,  I  think  falls  within  the  rule  stated  in  Coler  et  al.  v.  Pitts- 
burgh Coal  Co.,  supra,  as  follows: 

"In  the  absence,  therefore,  of  proof  with  respect  to  what  the  relation  actual- 
ly is  to  the  foreign  corporation  of  the  person,  to  whom  the  summons  is  de- 
livered in  this  state,  it  is  the  wiser  and  better  rule  to  adopt  that  the  right 
to  maintain  the  action  has  not  been  acquired." 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  granted,  with  $10  costs.    Order  filed. 

CI^ARKE,  P.  J.,  and  SHEARN,  J.,  concur. 

PAGE,  J.  I  concur  in  the  result  of  the  opinion  of  Mr.  Justice 
LAUGHLIN,  on  the  ground  that  it  does  not  sufficiently  appear  that 
the  defendant  has  property  within  this  state,  which  would  be  neces- 
sary to  confer  jurisdiction  on  the  court,  as  the  cause  arose  without 
the  state.  I  agree  with  Mr.  Justice  MERRELL  that  the  person  serv- 
ed was  a  managing  agent,  within  section  432  of  the  Code  of  Civil 
Procedure. 

MERRELL,  J.  (dissenting).  The  defendant  appellant  is  a  foreign 
corporation,  publishing,  in  the  city  of  Panama,  a  newspaper  in  the 
Spanish  language,  known  as  "La  Estrella  de  Panama."  The  plaintiff 
is  a  resident  of  and  domiciled  in  the  city  of  New  York.  The  action  is 
to  recover  damages  for  an  alleged  libdous  article  appearing  in  said 
newspaper,  published  in  May,  1918,  while  the  plaintiff  was  in  the  said 
city  of  Panama.  In  said  article  plaintiff  alleges  that  the  defendant 
published  false  and  malicious  statements,  charging  the  plaintiff  with 
having  purchased  stolen  goods  in  the  Canal  Zone,  knowing  the  same  to 
have  been  stolen. 

The  question  involved  on  this  appeal  is  as  to  whether  or  not  there 
was  a  sufficient  service  of  the  summons  in  this  action  upon  the  de- 
fendant. The  service  was  made  upon  one  George  T.  Green,  whom 
the  plaintiff  alleges  was  the  managing  agent  conducting  defendant's 
business  in  the  city  of  New  York.  It  sufficiently  appears  from  the 
affidavits  that  the  defendant  is  a  foreign  corporation,  and  that  neither 
the  president,  vice  president,  treasurer,  assistant  treasurer,  secretary, 
nor  assistant  secretary,  or  other  officer  performing  corresponding  func- 
tions of  either  of  such  officers,  was  within  the  state  of  New  York  at 
the  time  service  was  attempted,  and  that  no  person  had  been  designated 
for  the  purpose  of  receiving  service,  as  provided  by  section  16  of  the 
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General  Corporation  Law  (Consol  Laws,  c.  23).  It  is  dainied,  more- 
over, not  only  that  at  the  time  of  service  the  corporation  had  property 
within  the  state  of  New  York,  but  that  the  person  so  served  with  the 
summons  and  complaint  herein  was  at  the  time  "the  managing  agent 
of  the  corporation"  within  the  state  of  New  York,  and  was  the  proper 
person  upon  whom  to  serve  said  summons  and  complaint  under  subdi- 
vision 3  of  section  432  of  the  Code  of  Civil  Procedure.  Said  subdivi- 
sion provides  as  follows: 

"3.  If  such  a  designation  Is  not  In  force  [referring  to  the  designation  or  a 
person  upon  whcwn  process  may  be  served,  as  provided  in  section  16  of  the 
General  CJorporation  Law],  or  If  neither  the  person  designated,  nor  an  officer 
specified  In  subdivision  first  of  this  section  [the  president  and  other  officers 
hereinbefore  mentioned],  can  be  found  with  due  diligence,  and  the  corpora- 
ticHi  has  property  within  the  state,  or  the  cause  of  action  arose  therein,  to 
the  cashier,  a  director,  or  a  managing  agent  of  the  corporation,  within  the 
state." 

To  sustain  plaintiff's  claim  that  the  man  Green,  upon  whom  service 
was  made,  was  a  managing  agent  within  the  provisions  of  the  subdi- 
vision above  quoted,  and  therefore  a  proper  person  upon  whom  service 
could  be  made,  and  in  opposition  to  defendant's  motion  to  set  aside 
such  service,  the  plaintiff  shows,  by  affidavit,  that  the  service  was  made 
by  one  Katherine  Alexander  on  September  27,  1918,  at  17  Battery 
Place^  in  the  office  of  the  defendant,  in  the  borough  of  Manhattan,  New 
York  City,  by  delivering  a  copy  of  said  papers  to  one  G.  T.  Green,  de- 
fendant's managing  agent.  It  appears  from  the  affidavits  in  opposition 
to  defendant's  motion  to  set  aside  such  service  that  the  person  who 
made  the  service  was  the  head  of  a  process  serving  concern,  and  on  the 
day  in  question  went  to  the  building  and  entered  the  office  of  the 
defendant  therein,  over  the  entrance  of  which  appeared  the  name  or 
sign  of  the  defendant  corporation.  The  process  server  asked  the 
young  lady  in  charge  of  the  office  for  a  Mr.  Ehique,  whose  name  also 
aM>eared  upon  the  door  of  the  office.  It  is  admitted  that  the  father  of 
Duque,  then  deceased,  at  his  death  was  the  owner  of  a  majority  of  the 
stock  of  the  defendant  corporation.  The  young  lady  in  charge  of  the 
office,  in  response  to  the  process  server's  inquiry  for  Mr.  Duque,  re- 
plied that  he  was  not  in  the  city,  and  that  Mr.  Green  was  in  full 
charge  of  the  business.  Shortly  thereafter,  and  on  the  day  when  the 
process  was  served,  the  process  server  again  visited  the  defendant's 
office,  and  there  met  a  gentleman  who  said  that  he  was  Mr.  Green 
and  that  he  was  in  charge  of  the  business.  The  process  server  swears 
that  Green  told  her  that  he  was  not  an  officer,  but  was  only  the  man- 
ager, of  the  company.  Thereupon  the  summons  and  complaint  was 
served  upon  him. 

It  also  appears  from  an  affidavit  of  plaintiff's  wife  that  she,  some 
time  prior  to  the  service  of  process  herein,  volunteered  to  ascertain 
the  proper  person  upon  whom  to  make  such  service,  and  visited  the 
office  of  the  defendant  at  17  Battery  Place,  borough  of  Manhattan, 
New  York  City,  and  there  had  a  conversation  with  the  young  lady  in 
charge  of  the  office,  who  also  told  her  that  Mr.  Duque  was  in  Panama, 
and  that  Mr.  Green  was  in  charge  of  the  busipes^s  of  the  defendant 
175N.Y.S.— 27 
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company  in  his  absence;  that  she  visited  the  office  on  the  second  occa- 
sion, and  met  Mr.  Green,  who  told  her  that  Mr.  Duque  was  in  Panama, 
and  had  been  there  for  a  long  time,  and  was  not  expected  back  for 
some  time,  and  that  he  (Green)  was  the  manager  in  full  charge  of  the 
business  of  the  defendant,  the  Star  &  Herald  Company  Incorporat- 
ed, and  would  take  any  advertising  for  the  paper,  and  could  furnish 
rates  and  make  all  necessary  arrangement$.  Mr.  Green  also  stated  that 
bills  would  be  sent  monthly,  and  that  payments  should  be  made  at  the 
New  York  office.  Following  this  conversation,  at  the  affiant's  request, 
Green  prepared  a  letter,  reducing  a  part  of  such  representations  to 
writing,  and  delivered  the  same  to  Mrs.  Loeb,  and  said  letter  is  attach- 
ed to  and  forms  a  part  of  said  affidavit.  While  in  this  letter  the  ad- 
vertising manager  of  the  defendant  company  is  stated  to  be  Carlos  R. 
EHaque,  the  letter  is  signed  by  the  defendant  company,  "per  G.  T. 
Green" ;   the  name,  G.  T.  Green,  being  written  in  ink. 

It  appeared  from  the  affidavits  of  the  process  server  and  of  Mrs. 
Loeb  tibat  at  the  time-of  their  visits  to  the  defendant's  office  they  ob- 
served letter  heads  and  envelopes  there  bearing  defendant's  name,  and 
that  there  were  also  in  defendant's  said  office  two  woodai  cases,  about 
3x3  feet  in  size,  addressed  to  the  defendant  company  at  its  said  office 
at  17  Battery  Place,  New  York  City. 

The  only  affidavits  submitted  in  support  of  the  motion  to  set  aside 
the  service  of  the  summons  and  complaint  were  made  by  the  said 
George  T.  Green,  the  alleged  business  manager  of  the  defendant. 
Green  denies  that  he  occupied. the  position  of  business  manager,  but 
it  does  appear  from  his  affidavits,  and  also  from  the  brief  of  the  ap- 
pellant herein,  that  the  defendant  corporation  maintained  an  office  at 
17  Battery  Place,  in  the  borough  of  Manhattan,  city  of  New  York.  It 
is  claimed  by  Green  that  on  the  transom  appeared  in  large  letters  the 
name  of  Carlos  R.  Ehique,  and  that  there  also  appeared  thereon,  but 
in  smaller  type,  the  name  of  the  defendant  corporation.  Green  admits 
in  his  affidavit  that  the  defendant  carries  on  the  business  of  soliciting 
advertising  matter  for  its  newspapers  at  said  place  of  business,  and  that 
all  orders  for  advertising  space  are  taken  at  that  place.  While  disclaim- 
ing that  he  has  any  business  connection  with  the  defendant,  Green 
admits  that  the  father  of  Carlos  R.  Duque  was  the  owner  of  most 
of  the  appellant's  stock ;  that  the  father  is  dead,  and  it  is  claimed  that 
said  stock  is  now  involved  in  litigation  at  Panama.  Green,  however, 
admits  that  he  is  the  secretary  of  the  son,  Carlos  R.  Duque,  and  that 
Duque  was  not  in  this  country  when  the  service  was  made.  Green 
admits  that  he  was  at  the  office,  17  Battery  Place,  New  York,  and  that 
the  papers  were  served  upon  him. 

Relative  to  his  connection  with  the  defendant,  it  is  admitted  that, 
when  the  said  Carlos  R.  Duque  is  away  from  the  New  York  office,  it 
was  his  custom  to  direct  Green  to  attend  to  the  matter  of  taking  orders 
for  advertising  space  in  the  publications  of  the  defendant  corporation, 
and  that  it  was  Duque's  custom  to  leave  with  him  a  schedule  of  rates. 
Green  claimed  that  he  had  no  discretion  as  to  fixing  rates,  but  merely 
quoted  those  given  him  by  Duque.  He  admitted,  however,  that  he 
received  orders  for  advertising  from  merchants  in  New  York  and 
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vicinity,  and  that  it  was  his  custom  to  send  bills  for  such  advertising 
to  them,  and  that  when  remittances  were  made  they  were  made  to  the 
New  York  office,  and,  in  the  absence  of  Duque,  that  he  (Green)  re- 
mitted funds,  less  Duque's  commission,  to  Panama. 

It  seems  to  me  entirely  clear,  from  the  affidavits  used  upon  this  mo- 
tion, that,  within  the  provisions  of  subdivision  3  of  section  432  of  the 
Code  of  Civil  Procedure,  Green  was  a  managing  agent  and  a  proper 
person  upon  whom  service  of  the  summons  and  complaint  could  be 
made.  The  defendant  company  was  conducting  business  in  the  city 
of  New  York,  and,  for  the  purpose  of  receiving  advertising  matter 
for  publication  in  its  Panama  newspapers,-  it  maintained  its  said  office 
at  17  Battery  Place,  New  York  City.  For  over  a  year  Green  had 
been  in  sole  charge  of  such  business,  in  the  absence  of  Duque.  It 
had,  at  least,  some  property  within  this  state.  The  process  server  and 
the  plaintiff's  wife  made  affidavits  as  to  tangible  property  in  the  way 
of  stationery  and  packing  cases  and  sign  of  the  defendant  at  its  place 
of  business,  where  it  was  openly  conducting  the  business  of  receiving 
advertising  in  the  city  of  New  York — ^the  only  business  of  the  defend- 
ant in  New  York.  The  defendant  had  contracts  with  advertisers, 
which  may  be  said  to  be  property  within  the  provisions  of  the  Code. 
For  at  least  a  year  the  person  served  had  taken  full  charge  of  the  de- 
fendant's business  in  the  city  of  New  York.  He  had  solicited  adver- 
tising, rendered  bills,  quoted  rates,  and  received  and  transmitted  to 
Panama  remittances  from  advertisers  in  New  York  City  and  vicinity. 
And,  dependent  upon  the  credit  rating  of  the  advertisers,  he  had  dis- 
cretion to  determine  whether  or  not  the  advertising  should  be  paid  for 
in  advance  or  after  the  completion  of  the  publication. 

From  all  of  these  facts  it  cannot  be  doubted  that  the  said  Green  was 
to  all  intents  and  purposes  Ae  managing  agent  of  the  defendant  cor- 
poration within  the  state  of  New  York.  In  his  affidavit  in  opposition  to 
defendant's  motion  to  dismiss,  plaintiff  states,  of  his  own  personal 
knowledge,  that  said  Carlos  R.  Duque  has  been  in  Panama  for  over  a 
year,  and  is  there  in  full  charge  of  the  Duque  Lottery,  an  enterprise 
conducted  on  a  large  scale.  These  allegations  stand  undenied;  Green 
contenting  himself  with  the  mere  statement  that,  when  Carlos  R.  Duque 
is  in  this  country,  he  (Duque)  transacts  the  defendant's  business  here, 
and  that  he  (Green)  only  acts  when  his  superior  is  away  with  Duque 
away  permanently,  running  a  lottery  in  Panama,  and  Green  transacting 
all  of  the  defendant's  business  here,  notwithstanding  his  disclaimer,  no 
very  violent  stretch  of  judicial  interpretation  is  required  to  character- 
ize him  as  a  managing  agent  of  the  defendant,  within  the  statute. 
He  was  the  only  representative  the  concern  had  here,  and  conducted, 
so  far  as  it  was  conducted  in  this  jurisdiction,  all  of  the  defendant's 
business.  His  connection  with  the  defendant  concern  was  such  as 
to  make  it  absolutely  certain  that  any  papers  or  process  left  with  him 
would  finally  reach  and  be  brought  to  the  attention  of  the  defendant 
corpc^tion. 

UpRi  this  motion  to  set  aside  service,  no  affidavit  of  any  officer 
of  the  defendant  corporation  is  presented;  the  only  affidavits  used 
being  those  of  the  defendant's  said  managing  agent    This  I  deem  a 
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circumstance  of  some  importance.  The  force  of  Green's  denial  of 
agency  is  weakened  by  proof  of  his  declarations  to  the  contrary,  con- 
tained in  the  affidavits  in  opposition  to  defendant's  motion.  Perrine  v. 
Ransom  G.  M.  Co.,  60  App.  Div.  32,  60  N.  Y.  Sitpp.  698. 

While  the  declarations  of  the  agent  alone  are  ordinarily  insufficient, 
as  against  the  principal,  to  establish  such  agency,  here  we  have,  not  only 
the  proven  declarations  of  the  man  (Green)  upon  whom  service  was 
made,  but  we  have  convincing  proof  and  admitted  acts  on  his  part 
showing  conclusively  that  he  was  the  only  representative  of  the  defend- 
ant in  this  country,  and,  within  the  provisions  of  the  Code,  its  managing 
agent  at  the  time  service  was  made.  Tauza  v.  Susquehanna  Coal  Co., 
220  N.  Y.  259,  115  N.  E.  915;  Tuchband  v.  C,  &  A.  R.  R.  Co.,  115  N. 
Y.  437,  22  N.  E.  360. 

The  strong  circumstance,  it  seems  to  me,  showing  that  the  person 
served  was,  in  fact,  the  managing  agent  and  a  proper  person  to  receive 
service  of  process,  lies  in  the  fact  that  the  defendant  in  this  action  was 
permanently  in  business  here,  and  maintained  at  17  Battery  Place,  New 
York  City,  a  separate  office  for  the  purpose  of  soliciting  business  in  its 
behalf ;  that  Green,  the  person  served,  was,  and  for  over  a  year  prior 
to  service  of  said  summons  had  been,  in  sole  and  active  charge  of  that 
office,  and  had  transacted  and  carried  on  all  the  business  of  the  de- 
fendant in  this  country  at  that  office,  having  full  authority  to  contract 
with  advertisers  in  behalf  of  the  defendant  company,  to  render  bills, 
receive  payments,  and  to  remit  to  the  defendant  moneys  received  from 
advertisers,  and  to  determine  as  to  whether  or  not  advance  payment 
would  be  exacted  from  such  advertisers,  or  whether,  dependent  upon 
their  credit  rating,  the  exaction  of  payment  might  be  deferred  until 
after  the  advertising  had  appeared  in  defendant's  publications.  It 
seems  to  me  a  no  more  complete  managing  agency  could  be  established 
than  appears  in  this  case,  so  far  as  business  carried  on  by  the  defend- 
ant in  this  country  is  concerned.  To  quote  the  words  of  Danforth,  J., 
in  Tuchband  v.  C.  &  A.  R.  R.  Co.,  115  N.  Y.  437,  at  page  440,  22  N. 
E.  at  page  361 : 

"  ♦  ♦  ♦  And  where  a  corporation  created  by  the  laws  of  any-  other  state 
does  business  In  this  state,  the  person  who,  as  Its  agent,  does  that  business 
should  be  considered  its  managing  agent,  and  more  especially  should  that  be 
so  where  the  foreign  corporation  has  an  office  or  place  of  business  in  this 
state,  and  when  that  office  is  in  charge  of  that  person  and  he  there  acts  for 
the  corporation.  He  is  there  doing  business  for  it»  and  so  manages  Its  busi- 
ness. Such  person  is,  in  every  sense  of  the  words  used  in  the  statute,  *a 
managing  agent'" 

Whether  Green  received  a  salary  directly  from  the  defendant,  or, 
as  he  claims,  through  Duque,  is  of  little  importance;  the  fact  being 
that  he  was  conducting  defendant's  business  in  this  country  at  the  time 
service  was  made.  Palmer  v.  Pennsylvania  Co.,  35  Him,  369,  affirmed 
99  N.  Y.  679. 

Surely  the  reason  for  the  Code  provision  permitting  service  Mon  a 
managing  agent  was  satisfied  upon  the  facts  in  this  case.  No  qiffstion 
could  reasonably  arise  as  to  whether  the  defendant  would  ultimately 
receive  notice  of  the  action  against  it    As  was  stated  by  Judge  Pratt 
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in  Palmer  v.  Pennsylvania  Co.,  35  Hun,  369,  affirmed  in  Court  of  Ap- 
peals, 99  N.  Y.  679 : 

"The  Code  does  not  specify  the  extent  of  the  agency  reciuired  to  bind  de- 
fendants by  service  of  process,  except  that  the  person  upon  whom  the  service 
is  made  must  be  managing  agent.  Were  the  rule  to  be  established,  as  contend- 
ed by  appellants,  that  the  agent  must  have  charge  of  the  whole  business  of 
the  corporation,  the  statute  would  be  a  dead  letter,  for  such  an  agency  seldom, 
if  ever,  exists.  Every  object  of  the  service  Is  attained,  when  the  agent  served 
is  of  sufficient  character  and  rank  to  make  It  reasonably  certain  that  the  de- 
fendant will  be  apprised  of  the  service  made.  The  statute  is  satisfied  if  he 
be  a  managing  agent  to  any  extent." 

In  an  action  to  obtain  redress  for  a  wrong,  or  to  enforce  an  obliga- 
tion for  which  a  defendant  may  be  liable,  jurisdiction  of  the  defendant 
is  ordinarily  obtained  by  the  service  upon  him  of  a  summons  in  the  ac- 
tion. The  primary  object  of  such  service  is  to  apprise  the  defendant 
that  plaintiff  is  seeking  to  enforce  his  claims  through  court  proceedings, 
and,  being  thus  advised,  defendant  is  enabled  to  appear  in  the  action 
and  meet  the  claim  against  him.  In  all  reason  the  service  made  in  the 
instant  case  satisfies  such  requirement.  Thereby  defendant  unques- 
tionably was  informed  of  plaintiff's  action,  and  an  opportunity  afforded 
it  to  appear  and  defend  the  action,  if  so  advised.  Defendant's  position 
upon  this  motion  is  highly  technical  and  without  substantial  merit. 

In  Hiller  v.  B.  &  M.  R.  R.  R.  Co.,  70  N.  Y.  223,  at  page  226,  Judge 
Earl  said: 

"The  object  of  all  service  of  process  Is  said  to  be  to  give  notice  to  the 
party  on  whom  service  is  made,  that  he  may  be  aware  of  and  may  resist  what 
is  sought  of  him,  and  it  is  a  general  rule  that  any  service  must  he  deemed  wA 
ficieiU  whksh  renders  il  *  *  *  pro}>able  that  the  party  proceeded  against 
will  he  apprised  of  ichat  is  going  on  against  hhn,  and  have  an  opportufUty  to 
defend:' 

These  authorities  state  the  reasonable  rule,  and  justify  the  Code  pro- 
vision permitting  service  upon  a  resident  managing  agent  of  a  defend- 
ant corporation,  and,  I  think,  fully  sustain  the  contention  of  the  re- 
spondent herein. 

The  defendant's  motion  to  set  aside  the  service  of  the  summons  here- 
in was  properly  denied  at  Special  Term,  and  the  order  appealed  from 
should  be  affirmed,  with  $10  costs  and  disbursements. 


H.  0.  MINMl  LITHOGRAPHING  CJO.  ▼.  GRAT. 

(Supreme  Court,  Appellate  Term,  First  Department     April  10,  1019.) 

Bnia  AND  Notes  ^=5>429— Agbeement  to  Accept  Payment  in  Pabticulab 

Wat — CONBIDEBATION. 

Performance  by  dramatist  df  agreement  to  release  play  to  8to<^  and 
moving  picture  companies  furnished  consideration  for  lithographing  com- 
pany's promise  to  accept  payment  of  dramatist's  note  to  its  order  given  for 
printing  work  by  crediting  on  it  additional  price  received  for  lithographs 
famished  to  stock  and  moving  picture  companies. 

4t=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


422  175  NEW  TORK  SUPPLEMENT  .  (Sup.  Ct 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  H.  C.  Miner  Lithographing  Company  against  William 
B.  Gray.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  March  term,  1919,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Harold  M.  Wilson,  of  New  York  City  (Thomas  H.  Keogh,  of 
New  York  City,  of  counsel),  for  appellant. 

Joseph  A*  O'Brien,  of  Brooklyn  (Francis  E.  Carberry,  of  Brooklyn, 
of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sues  the  defendant  upon  a  promissory  note 
made  by  the  defendant  to  its  own  order.  It  appeared  that  defendant 
was  the  author  of  a  play  called  the  "Volunteer  Organist,"  which  was 
in  course  of  production,  and  in  connection  with  which  the  plaintiff 
performed  certain  printing  work  for  which  the  note  in  question  was 
given. 

Defendant  contended,  first,  that  the  work  was  done  by  the  plaintiff 
for  the  producing  company,  a  separate  and  distinct  organization,  and 
that  the  note  was  made  by  him  merely  as  an  accommodation  for  plain- 
tiff, and  was  therefore  without  consideration ;  and,  second,  that  after 
the  making  of  the  note  an  agreement  was  entered  into  between  him- 
self and  plaintiff,  under  which  defendant  released  the  play  in  question 
to  stock  and  moving  picture  companies,  in  consideration  of  which 
plaintiff  agreed  to  charge  6  cents,  instead  of  5  cents  (the  former  price), 
for  each  lithograph  sheet  furnished  by  it  to  these  enterprises,  and  to 
credit  the  odd  cent  upon  the  note  until  it  was  fully  paid.  Defendant 
further  claimed  that  the  extra  proceeds  of  sales  made  under  this 
arrangement  were  sufficient  to  pay  the  note  in  full. 

The  trial  court  declined  to  receive  evidence  tending  to  establish 
these  facts,  upon  the  ground  that  there  was  no.  consideration  for  the 
plaintiff's  promise  to  satisfy  the  note  in  the  manner  above  stated,  and 
submitted  to  the  jury  solely  the  question  whether  there  was  consid- 
eration for  the  making  of  the  note.  I  think  this  was  error.  The  de- 
fendant was  under  no  legal  obligation  to  release  his  play  to  stock  and 
moving  picture  companies,  and  his  performance  of  his  agreement  in 
this  respect  furnished  ample  consideration  for  the  plaintiff's  promise 
to  accept  payment  of  the  note  by  crediting  thereon  the  additional 
price  received  for  the  lithographs. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 
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(197  Mkc.  Rep.  58) 

GATES  V.  FISHER  et  aL 

(Supreme  Court,  Equity  Term,  Seneca  Ck)anty.    April  12,  1910.) 

1.  Wiixs  €=>439 — Construction — ^Intention. 

In  the  construction  of  a  will,  the  intention  of  the  testator.  If  it  can  be 
ascertained,  should  control. 

2.  Wills  ^s»470 — Constbuction — ^Intention. 

Testator's  Intention  is  to  be  determined  from  the  entire  will. 

3.  Wilis  ^=s>634(15) — Constbuction — Vested  Remainder. 

Where  testator's  property  was  given  equally  to.«his  two  children,  sub- 
ject to  a  life  use,  and  subject  to  the  provision  that,  if  either  died  before 
the  termination  of  the  life  estate,  leaving  lawful  issue,  such  issue  shoula 
receive  the  parent's  share,  title  vested  at  testator's  death,  though  time 
of  enjoyment  was  postponed. 

Action  to  construe  a  will  by  Franklin  Gates  against  Ulysses  G. 
Fisher  and  others.    Judgment  for  plaintiff. 

Daniel  Moran,  of  Seneca  Falls,  fqr  plaintiff. 

C.  Willard  Rice,  of  Geneva,  for  defendant  Fisher. 

George  F.  Bodine,  of  Waterloo,  for  other  defendants. 

CLARK,  J.  John  Pontius,  at  the  time  of  his  death  in  August,  1898, 
resided  in  Seneca  county,  and  was  the  owner  and  in  possession  of  a 
farm  in  that  county,  consisting  of  about  100  acres  of  land.  He  left 
him  surviving  two  children,  a  son  and  a  daughter,  both  of  full  age, 
and  both  married;  the  daughter  having  children,  but  the  son  having 
no  children. 

Mr.  Pontius  left  a  will,  dated  February  1,  1897,  which  after  his 
death  was  probated  in  Seneca  county.  The  will,  by  its  first  clause,  after 
providing  for  the  payment  of  his  debts  and  funeral  expanses,  and  the 
erection  of  a  suitable  monument  at  his  grave,  gave  to  his  daughter, 
Carrie  E.  L.  Sisson,  the  use  and  income  of  his  real  and  personal  prop- 
erty during  "the  lives  of  my  said  daughter  and  my  daughter-in-law, 
Eva  Pontius,  wife  of  my  son  Leonard  S.  Pontius."  The  second  clause 
of  the  will  is  as  follows :  . 

**Second.  Upon  the  death  of  my  said  daughter-in-law,  I  give,  devise  and 
bequeath  said  real  and  personal  estate  unto  my  said  daughter  Carrie  E.  L. 
Sisson,  and  my  said  son  Leonard  S.  Pontius,  in  equal  shares;  in  the  event 
that  either  of  my  said  children  shall  die  before  the  vesting  in  her  or  him  of 
said  estate  in  fee  and  leaving  lawful  issue  surviving  such  issue  shall  receive 
the  parent's  share." 

The  controversy  here  arises  over  the  different  constructions  placed 
on  these  tvvo  clauses  of  the  will  by  the  parties  to  this  action,  plaintiff 
claiming  that  on  the  death  of  testator  the  fee  to  the  lands  in  question 
vested  in  his  son  and  daughter,  subject  to  the  daughter's  life  use  there- 
of during  her  life  and  the  life  of  the  wife  of  her  brother,  Leonard  S. 
Pontius.  The  defendants  claim  that  testator  did  not  mean  to  have 
title  to  his  property  vest  in  any  one  until  the  death  of  his  daughter-in- 
law,  Eva  Pontius, 

After  the  death  of  John  Pontius,  and  after  his  will  had  been  pro- 
bated, his  son  and  daughter  agreed  to  divide  up  their  father's  farm, 

^s»For  other  cues  see  same  topic  ft  KEY-NUMBER  in  all  Key^Numbered  Digests  ft  iodcxes 
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and  they  did  so,  the  daughter  by  quitclaim  deed  dated  November  1, 
1898,  conveying  to  her  brother,  Leonard  S.  Pontius,  the  north  50 
acres  of  the  farm,  and  Leonard  S.  Pontius  the  same  day  by  quitclaim 
deed  conveying  to  his  sister,  Carrie  E.  L.  Sisson,  the  south  SO  acres 
of  said  farm.  Each  of  these  deeds  contained  the  clause  that  it  was  in- 
tended to  convey  all  the  right,  title,  and  interest  in  and  to  the  lands 
described  therein  which  the  grantor  "now  hath  or  to  which  she  [or  he] 
may  become  entitled,  as  devisees  under  the  last  will  and  testament  of 
said  H.  John  Pontius,  deceased,  or  as  an  heir  at  law  of  the  said  dece- 
deM. 

Leonard  S.  Pontius  thereupon  went  into  possession  of  the  north  half 
of  the  farm,  and  made  valuable  improvements  thereon,  all  with  the 
knowledge  of  his  sister,  Carrie  E.  L.  Sisson.  Leonard  S.  Pontius  died 
some  time  after  his  father's  death,  leaving  his  wife,  Eva  Pontius,  him 
surviving,  and  she  is  still  living.  He  left  a  will,  which  was  subse- 
quently probated  in  Seneca  county,  in  and  by  which  he  devised  all  his 
property  to  his  wife,  who  subsequently  sold  and  conveyed  it  to  plain- 
tiff's predecessors  in  title. 

The  children  of  the  daughter,  Carrie  E.  L.  Sisson,  now  claim  that 
plaintiff  and  his  predecessors  got  no  title  to  the  north  50  acres  of  the 
Pontius  farm  in  question,  and  that  after  the  death  of  their  mother 
and  Eva  Pontius  they  will  have  the  tide  to  said  lands;  their  uncle, 
Leonard  S.  Pontius,  not  having  left  childen  him  surviving. 

If  the  title  to  the  John  Pontius  100-acre  farm  did  not  vest  in  Leon- 
ard S.  Pontius  and  his  sister,  Carrie  E.  L.  Sisson,  on  the  death  of  the 
testator,  subject  to  the  life  tenancy  therein  mentioned,  defendants'  con- 
tention would  probably  be  correct.  If,  however,  the  title  to  said  farm 
did  vest  in  J<^n  Pontius'  children,  Leonard  and  Carrie,  at  his  death, 
subject  to  the  life  estate,  and  subject  to  being  divested  by  the  birth  of 
^children  to  Leonard,  and  their  surviving  their  father,  then  plaintiff's 
title  to  the  property  in  question  would  undoubtedly  be  good. 

[1]  In  the  construction  of  a  will  the  intention  of  &ie  testator,  if  it 
can  be  ascertained,  should  control.  Fulton  Trust  Co.  v.  Phillips,  218 
N.  Y.  573,  113  N.  E.  558,  L.  R.  A.  1918E,  1070;  Cammann  v.  Bailey, 
210  N.  Y.  19,  103  N.  E.  824.  I  think  it  was  the  intention  of  the 
testator  to  give  vested  interests  in  this  property  to  his  children,  Leon- 
ard S.  Pontius  and  Carrie  E.  L.  Sisson,  whom  he  distinctly  names  in 
his  will,  not  as  a  class,  but  by  their  individual  names;  that  these  in- 
terests were  subject  to  the  use  of  the  property  by  Mrs.  Sisson  during 
her  life,  and  the  life  of  Eva  Pontius,  and  subject  to  being  divested  by 
the  death  of  a  child  of  decedent  before  the  termination  of  the  life  estate 
leaving  issue  surviving. 

In  this  will  the  interests  in  testator's  property  are  given  equally  to 
his  two  children,  naming  them,  subject  to  the  life  use,  and  subject  to  the 
provision  that,  if  either  of  the  children  should  die  before  the  termina- 
tion of  the  life  estate  leaving  lawful  issue  surviving,  such  issue  should 
receive  the  parent's  share.  If  it  was  held  that  the  interest  of  Leonard 
S.  Pontius  in  his  father's  property  was  contingent  only,  he  having  died 
without  leaving' issue,  and  during  the  continuance  of  the  life  estate, 
the  father  would  be  deemed  to  have  died  intestate  in  so  far  as  his  son's 
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interest  in  his  property  was  concerned.  Construction  to  avoid  intes- 
tacy should  be  adopted,  if  possible.  In  re  Foley,  104  Misc.  Rep.  503, 
172  N.  Y.  Supp.  601. 

[2]  The  intention  of  this  testator  should  be  determined  from  the 
entire  will,  and  where  this  gift  was  made  in  absolute  terms,  followed  by 
a  substituted  gift  or  devise,  operative  in  case  his  children  died  leav- 
ing issue,  such  death  meant  death  in  the  lifetime  of  the  testator.  The 
scheme  adopted  by  the  testator  in  the  disposition  of  his  property,  as 
disclosed  by  his  entire  will,  does  not  show  the  intention  to  postpone  the 
vesting  of  title  to  his  estate  until  the  uncertain  date  of  the  death  of 
his  daughter-in-law.  What  he  meant  was  that  the  title  to  his  prop- 
erty should  vest  at  his  death  in  his  son,  Leonard  S.  Pontius,  and  his 
daughter,  Carrie  E.  L.  Sisson,  in  equal  shares,  but  the  time  of  enjoy- 
ment thereof  should  be  po^^tponed  as  in  the  will  stated.  The  son  and 
daughter  took  vested  remainders  in  testator's  property.  Matter  of 
Lowerre,  104  Misc.  Rep.  570,  172  N.  Y.  Supp.  171;  Connelly  v. 
O'Brien,  166  N.  Y.  406,  60  N.  E.  20;  Fulton  Trust  Co.  v.  PhUlips,  218 
N.  Y.  573,  113  N.  E.  558,  L.  R.  A.  1918E,  1070;  Matter  of  Ossman  v. 
VonRoemer,  221  N.  Y.  381, 117  N.  E.  576;  Hersee  v.  Simpson,  154  N. 
Y.  496,  48  N.  E.  890;  McLean  v.  McLean.  207  N.  Y.  365.  101  N.  E. 
178;  Erwin  v.  Waterbury,  186  App.  Div.  569,  174  N.  Y.  Supp.  ^77, 

[3]  'y  conclusion  is  therefore  that  by  his  will  John  Pontius  in- 
tended that  his  children,  Leonard  S.  Pontius  and  Carrie  E.  L.  Sisson, 
should  have  title  in  fee  to  his  real  property  on  his  death,  and  that  at 
that  time  they  took  vested  remainders  in  said  property,  subject  to  the 
conditions  as  to  life  tenancy  and  rights  of  heirs  of  deceased  children 
therein  provided,  that  the  deed  of  Carrie  E.  L.  Sisswi  to  her  brother, 
Leonard  S.  Pontius,  conveyed  to  him  whatever  interest  she  took  un- 
der her  father's  will"  in  and  to  the  lands  therein  described,  and  that 
under  the  will  of  his  father,  supplemented  by  the  deed  of  his  sister, 
Leonard  S.  Pontius  became  the  owner  in  fee  simple  of  the  lands  de- 
scribed in  the  deed  of  Carrie  E.  L.  Sisson  to  him,  and  he  continued 
such  owner  until  his  death,  and  that  under  his  will,  which  was  duly 
probated,  his  wife  became  the  owner  of  the  50  acres  in  question,  and 
she  could  and  did  give  a  good  title  by  deed  to  the  Becks  and  their 
successors  in  title. 

Judgment  is  therefore  directed  in  favor  of  the  plaintiff  for  the 
relief  demanded  in  the  complaint,  but  under  the  circumstances  it  will 
be  without  costs. 

Findings  may  be  submitted. 
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(187  App.  Div.  06) 

HUMPHRIES  et  al.  v.  SHAPIRO  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.     April  4,  1919.) 

1.  Attornbt  and  (3IJENT  ^=»86,  88 — ^Authobity  to  Bind  Client  by  Stipula- 

tion. 

In  all  that  properly  relates  to  the  conduct  of  a  trial,  the  attorney  repre- 
sents the  party  and  is  his  authorized  agent,  and  the  attorney's  agreement 
and  stipulation,  within  the  ix)undarie8  of  that  authority,  is  the  agree- 
ment and  stipulation  of  the  client,  and  binds  the  latter  as  if  he  himself 
had  personally  made  it 

2.  Stipulations  ^=>13 — Seiting  Aside. 

Courts  have  the  power  to  relieve  parties  of  their  stipulations,  and  or- 
ders entered  thereon,  in  proper  cases. 
8.  Stipulations  «=9l3 — Setting  Aside — Stipulation  as  to  Discontinuance. 

Where  plaintiffs'  attorney,  without  their  knowledge  or  consent,  made 
stipulation  consenting  to  discontinuance  against  two  defendants,  and 
plaintiffs  made  prompt  application  to  be  relieved  therefrom,  such  appli- 
cation would  be  granted;  the  stipulation  having  been  given  wlthoat 
consideration,  and  nothing  having  intervened  changing  in  any  respect  the* 
situation  of  the  parties,  save  the  order  of  discontinuance  entered  upon 
the  stipulation. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Artfiur  G.  Humphries  and  another  against  Meyer  L 
Shapiro,  Joseph  P.  Slensby,  and  David  M.  WolflF.  From  an  order 
denying  plaintiffs'  motion  to  be  relieved  of  a  stipulation  consenting  to 
discontinuance  against  the  two  last  named  defendants,  plaintiffs  appeal. 
Order  reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

Feltenstein  &  Rosenstein,  of  New  York  City  (Abraham  Rosenstein, 
of  New  York  City,  of  counsel),  for  appellants. 

Slensby  &  Wolff,  of  Richmond  Hill  (Louis  S.  Posner,  of  New  York 
City,  of  counsel),  for  respondents. 

CLARKE,  P.  J.  This  action  was  commenced  in  October,  1917. 
The  defendants  appeared  by  Messrs.  Slensby  &  Wolff  as  their  attor- 
neys, and  issue  was  joined  in  December,  1917,  by  the  service  of  answers 
of  each  of  the  defendants  by  the  same  attorneys.  The  action  was 
brought  to  recover  over  $300,000  for  the  breach  of  a  contract  on  the 
part  of  the  defendants  in  failing  to  give  possession  under  oral  lease 
made  between  the  plaintiffs  and  defendants  of  certain  real  property, 
which  lease  was  made  for  a  period  of  one  year  with  the  option  to 
renew  for  a  period  of  four  years ;  the  amount  claimed  being  the  dif- 
ference between  the  rental  value  and  the  agreed  value.  A  second 
cause  of  action  was  on  the  ground  of  unjust  enrichment  for  the  moneys 
which  it  was  claimed  the  defendants  received  from  persons  to  whom 
the  same  premises  were  demised.  The  answers  deny  every  allegation 
of  the  complaint. 

Mr.  Rosenstein,  one  of  the  attorneys  for  the  plaintiffs,  states  in  his 
affidavit  that  shortly  after  the  service  of  the  complaint  the  plaintiff  Le 
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Vine  had  requested  of  phintiflFs'  attorneys  that  has  private  attorney, 
George  M.  Levy,  of  Freeport,  L.  I.,  be  consulted  in  respect  to  the 
various  steps  to  be  taken  in  the  cause  and  that  the  said  Le  Vine  would 
be  guided  by  the  said  levy's  advice.  He  further  states  that  numerous 
requests  were  made  by  Mr.  Wolff;  of  Slensby  &  Wolff,  two  of  the 
defendants,  and  who  appeared  for  all  three,  for  a  discontinuance  as 
against  Slensby  &  Wolff,  and  that  about  January  16,  1919,  he  received 
a  stipulation  of  discontinuance  as  to  the  said  Slensby  &  Wolff,  which  he 
signed  and  returned  to  them;  that  in  the  latter  part  of  January  he 
started  to  prepare  the  case  for  trial,  and  called  the  attention  of  the 
plaintiffs  to  the  fact  that  he  had  signed  the  aforesaid  discontinuance ; 
that  Mr,  Le  Vine  inquired  whether  his  private  counsel,  Mr.  Levy, 
had  been  consulted  about  the  matter,  ai^d  deponoit  stated  that  he  had 
entirely  overlooked  the  promise  he  made  to  keep  said  Levy  informed  of 
the  various  steps,  and  that  the  plaintiff  insists  that  the  action  continue 
against  all  defendants,  as  the  agreement  was  made  with  all  three ; 
that  deponent,  in  order  to  secure  relief  from  the  stipulation  of  dis- 
continuance that  he  had  made  without  his  client's  knowledge  and  con- 
sent, repeatedly  requested  such  relief,  which  was  refused;  that  the 
said  discontinuance  was  without  ccHisideration,  that  no  release,  or  any 
instrument  of  acceptance,  or  any  other  instrument  of  a  like  or  similar 
nature,  was  signed,  and  that  the  stipulation  was  signed  solely  through 
inadvertence  and  inadvisedly,  and  that  it  would  be  inequitable  to  hold 
plaintiffs  thereto.  Wherefore  he  asks  that  the  court  relieve  plaintiffs 
from  said  stipulation  and  set  aside  the  order  of  discontinuance  based 
thereon. 

[1,2]  While  it  is  true  that,  in  all  that  properly  relates  to  the  conduct 
of  a  trial,  the  attorney  represents  the  party,  and  is  his  authorized  agent, 
and  the  attorney's  agreement  and  stipulation,  within  the  boundaries 
of  that  authority,  is  the  agreement  and  stipulation  of  the  client,  and 
binds  the  latter  as  if  he  himself  had  personally  made  it  (Mark  v.  City 
of  Buffalo,  87  N.  Y.  at  page  187),  it  is  also  true  that  the  courts  have 
the  power  to  relieve  parties  of  their  stipulations,  and  orders  entered 
thereon,  in  propef  cases. 

[3]  In  Van  Nuys  v.  Tjtsworth,  57  Hun,  5,  10  N.  Y.  Supp.  507, 
where  a  plaintiff  himself  had  entered  into  a  stipulation  settling  the 
matters  in  controversy,  the  court  said : 

"Agreements  and  stipulations  made  between  the  parties  to  a  pending  acs 
tlon,  and  relating  to  its  prosecution  or  discontinuance,  are  regarded  as  special- 
ly within  the  supervision  and  control  of  the  court,  and  a  wide  discretion  is 
exercised' in  relieving  parties  from  such  agreements,  even  though  made  uiK>n 
sufficient  consideration.  If  only  both  parties  can  be  restored  to  the  same  con- 
dition as  when  the  agreement  was  made.  It  is  not  necessary  In  such  case  to 
show  fraud,  deceit,  or  mutual  mistake,  overreaching,  or  undue  Influence; 
it  is  sufficient  if  it  apx>ear  that  either  party  has  inadvertently,  unadvisedly, 
or  Improvldently  entered  into  an  agreement  which  will  take  the  case  out  of 
the  due  and  ordinary  course  of  proceeding  in  the  action,  and  in  so  doing  may 
work  to  his  nrejudlce." 

This  court  said,  in  Magnolia  Metal  Co.  v.  Pound,  60  App.  Div.  318, 
70N.  Y.  Supp.  230: 

"There  is  no  doubt  that  the  court  has  power  to  relieve  parties  from  stipu- 
lations made  during  the  progress  of  an  action  (Higglns  v.  Starln,  39  App.  Dlv. 
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533  [57  N.  Y.  Snpp.  300] ;  Van  Nnys  v.  TltsworOi,  57  fitm,  5  [10  N.  Y.  Supp. 
507] ;  Sperb  v.  Metropolitan  Elefvated  R.  Co.,  57  Hun,  588  [10  N.  Y.  Supp. 
865]),  and,  where  both  parties  can  be  restored  to  substantially  their  former 
position,  the  court,  as  a  general  rule,  exercises  such  power,  if  it  appears 
that  the  stipulation  was  entered  into  inadvisedly,  or  that  It  would  be  inequita- 
ble to  hold  the  parties  to  it  Here  the  defendants  have  lost  nothing  by  rea- 
son of  the  stipulation,  and  if  it  be  set  aside  both  of  the  parties  will  be  restored 
to  their  former  position,  and  the  issues  in  the  action  can  then  be  tried  in 
the  ordinary  way,  and  a  decision  rendered  on  the  merits,  which  cannot  be 
done  so  long  as  the  stipulation  remains  in  force." 

Here  we  have  a  stipulation,  not  made  by  the  parties  plaintiflf  or  with 
their  knowledge  and  consent,  but  by  their  attorney,  and  prompt  action 
taken  to  be  relieved  therefrom ;  said  stipulation  having  been  given  with- 
out consideration,  and  nothing  having  intervened  which  in  any  respect 
changed  the  situation  or  the  rights  of  the  parties,  save  the  order  of 
discontinuance  entered  upon  said  stipulation.  It  is  inconceivable  to 
me  that  a  court  of  justice  under  such  circumstances  will  hold  a  party  to 
a  stipulation  made  by  his  attorney. 

The  order  appealed  from  should  be  reversed  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  with  $10  costs. .  Order  filed.  All 
concur. 


(186  App.  Div.  627) 

METZGER  v.  ^TNA  INS.  CO. 

(Supreme  Ckinrt,  Appellate  Division,  Third  Department.    Mardi  9,  1919.) 

1.  Tbial  <©=»165 — No'NSTrrr — When  Granted. 

In  determining  whether  nonsuit  should  be  granted,  every  fact  must  be 
viewed  in  light  most  favorable  to  plaintiff. 

2.  Insurance  «ss»143(6) — ^Refobocation  of  Poucy— Mutual  Mistake — Term 

OP  Policy, 

Where  fire  insurance  agent  and  insured  both  beUeved  that 'policy  de- 
Uvered  was  written  for  a  year,  when  in  fact  It  contained  a  "builder's 
risk  clause"  rider,  which  provided  that  policy  covered  building  only  while 
in  process  of  erection,  such  policy  will  be  reformed,  by  striking  out  the 
rider,  to  make  it  conform  to  terms  of  contract  which  parties  intended  to 
make. 

3.  Reformation  of  Instbuhentb  ^s=>46 — ^Mutual  Mistake — Questions  for 

Jury. 

In  action  to  reform  insurance  policy  by  striking  out  •'builder's  risk 
clause,"  providing  that  policy  covered  building  only  .while  in  process  of 
erection,  plaintiff's  proof  held  sufficient  to  create  an  issue  as  to  whether 
the  parties  intended  and  believed  that  the  policy  would  cover  the  building 
for  a  year,  so  that  the  granting  of  a  nonsuit  was  error. 

Appeal  from  Trial  Term,  Ulster  County. 

Action  by  Emanuel  Metzger  as  receiver  of  the  Kingston  Chemical 
Manufacturing  Company,  against  the  yEtna  Insurance  Company. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ.^ 

Joseph  M.  Fowler,  of  Kingston,  for  appellant. 

Ainsworth,  Carlisle  &  Sullivan,  of  Albany,  for  respondent- 
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HENRY  T.  KELLOGG,  J.  This  is  an  appeal  from  a  judgment 
entered  upon  an  order  dismissing*  a  complaint  at  the  dose  of  the 
plaintiff's  case,  in  an  action  to  procure  a  reformation  of  a  policy  of  fire 
insurance,  and  to  recover  on  the  policy  as  reformed  the  sum  therein 
stipulated  to  be  paid  for  a  fire  loss. 

The  subject  of  insurance  was  an  unfinished  building,  which  was 
being  erected  by  a  corporation  of  which  one  Metzger  was  president. 
Metzger  had  called  up  a  Mr.  Powler,  of  Decker  &  Fowler,  who  repre- 
sented the  defendant,  and  asked  him  to  write  a 'policy  on  the  building 
for  $2,500.  Fowler  came  to  the  office  on  June  9,  1916,  with  the  policy 
in  suit,  and  handed  it  to  Metzger.  Upon  the  outside  of  the  policy, 
which  was  folded,  there  appeared  the  words  "Expires  June  9,  1917," 
Metzger  said  to  him,  "This  policy  is  written  for  a  year?"  to  which 
Fowler  replied,  "Yes."  Thereupon  Metzger,  without  opening  the  policy 
or  reading  it,  put  it  in  the  safe.  Fowler  said  that  he  would  have  to 
charge  a  builder's  risk  rate,  because  the  building  was  not  recorded  in 
the  xmderwriters,  but  that  he  would  try  to  get  the  premium  reduced. 
Annexed  to  the  policy  was  a  printed  rider,  entitled  "Builder's  Risk 
Clause,"  which  provided  that  the  policy  covered  the  building  described 
only  while  the  building  was  in  process  of  erection,  and  that  all  lia- 
bility thereunder  ceased  when  the  building  became  occupied.  On  July 
6, 1916,  Metzger  obtained  from  Fowler  another  policy  of  the  defendant 
for  $1,500,  to  insure  the  building  for  otie  year.  Within  a  few  days 
thereafter  the  building  was  completed  and  became  occupied. 

In  the  month  of  October,  1916,  long  after  the  building  had  become, 
occupied,  and  accordingly  long  after  the  time  when  by  the  terms  of  the 
rider  the  original  policy  would  have  expired,  Fowler  asked  Metzger 
if  he  was  going  to  carry  only  $4,000  of  insurance  on  the  building. 
Later,  in  December,  1916,  Decker  &  Fowler,  as  agents  of  the  defendant, 
wrote  Metzger,  inclosing  indorsements  to  be  attached  to  the  two  poli- 
cies of  insurance,  and  saying,  among  other  things : 

•*Tou  will  see  that  the  rate  Is  Increased  a  very  large  amount ;  however,  we 
will  assnnie  you  will  continue  the  policies.  •  ♦  ♦  We  are  protecting  your 
interest,  and  avait  yonr  further  pleasure." 

The  indorsement  inclosed,  which  was  to  be  attached  to  the  policy 
in  suit,  so  far  as  material,  described  the  policy  with  these  words, 
"Amount  $2,500;  rate,  1.25;  term,  1  Yn;  expiration  June  9,  '17," 
and  merely  provided : 

'The  rate  on  the  building  having  been  fixed  at  $5,  an  additional  premium  of 
183.75  is  hereby  made." 

The  indorsement  made  no  reference  to  the  rider,  and  no  provision 
for  the  restoration  of  the  policy.  Metzger  refused  to  pay  the  addi- 
tional premium,  or  to  attach  the  indorsement.  In  October  or  Novem- 
ber, 1916,  inspectors  of  the  defendant  had  come  to  examine  the 
building  for  the  purpose  of  determining  the  rate,  and  conferred  with 
Fowler,  so  that  both  Fowler  and  the  defendant  must  have  known, 
prior  to  the  sending  of  the  indorsements  to  Metzger,  that  the  building 
was  completed  and  occupied.  After  Metzger  had  refused  to  pay  the 
additional  premium,  Fowler  said  that  he  would  have  to  cancel  the 
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policy,  biit  no  cancellation  was  ever  made.  On  the  5th  day  of  Feb- 
ruary, 1918,  the  building  was  destroyed  by  fire. 

These  are  the  undisputed  facts,  which  were  given  by  Met2ger,  the 
only  witness  who  was  sworn  upon  the  trial.  The  complaint  was 
dismissed,  when  plaintiff  rested,  on  the  ground  that  the  policy  terminat- 
ed before  the  fire  loss,  and  no  case  for  reformation  had  been  made. 

[1-3]  A  nonsuit  having  been  granted,  every  fact  must,  of  course, 
be  viewed  in  that  light  which  is  most  favorable  to  the  plaintiff.  We 
must  accordingly  regard  it  as  established  that  the  insured  never  knew 
the  terms  of  the  rider,  and  honestly  believed  that  the  policy  was  writ- 
ten for  a  year.  We  must  also  assume  that  Fowler  was  ignorant  of  the 
terms  of  the  rider,  and  that  his  belief  as  to  the  duration  of  the  policy 
coincided  with  that  of  the  insured.  That  is  inferable  from  his  original 
statement  to  Metzger  as  to  the  term  of  the  policy,  from  his  subsequent 
description  of  the  policy,  from  his  words  and  conduct  in  treating  the 
policy  as  continuing,  when  according  to  the  terms  of  the  rider  it  had 
expired,  from  his  statement  that  he  would  cancel  it,  when  already  it 
was  a  canceled  policy,  and  from  various  other  facts  which  have  been 
related.  Accordingly  it  was  proven  that  an  error  in  relation  to  the 
terms  of  the  policy  was  committed  by  both  parties,  and  a  reformation 
of  the  policy,  by  striking  out  the  provisions  of  the  rider,  was  called 
for,  in  order  to  make  it  conform  to  the  terms  of  the  contract  which 
was  made.  Even  if  Fowler  knew  that  the  rider  made  the  provision 
which  it  did,  and  knowingly  induced  the  insured  to  believe  otherwise, 
there  are  authorities  which,  in  the  presence  of  facts  properly  pleaded 
and  proven,  might  call  for  a  reformation  though  the  mistake  was  one- 
sided. Barlow  v.  Scott,  24  N.  Y.  40;  Welles  v.  Yates,  44  N.  Y.  525 ; 
Hay  V.  Star  Fire  Insurance  Co.,  77  N.  Y.  235,  33  Am.  Rep.  607; 
Steinbach  v.  Prudential  Fire  Insurance  Co.,  62  App.  Div.  133,  70 
N.  Y.  Supp.  809. 

In  any  event,  the  proof  was  sufficient  to  create  an  issue,  and  the  dis- 
missal at  the  close  of  the  plaintiff's  case  should  not  have  been  granted. 
The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur. 


WILDENBERGER  v.  RroCEWOOD  NAT.  BANK. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  11,  1919.) 

1.  Banks  and  Banking  «=»143(7) — Refusal  to  Honob  CmccKs— Damages— 
"Malice." 

Depositor  cannot  recover  punitive  damages  from  bank  for  failure  to 
honor  checks,  and  returning  them,  marked  falsely,  "Account  closed,"  un- 
less he  can  show  express  malice  in  addition  to  that  which  law  impUes 
from  publication  of  defamatory  matter,  and  substantial  damages  can  be 
awarded  ouly  when  bank  is  guilty  of  express  or  implied  malice ;  that  is. 
In  refusing  payment  acts  willfully,  without  just  cause  or  excuse,  or  with 
Improper  motives. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phraaea*  First  and 
Second  Series,  Malice.] 
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2.  BaNKB  Alf D  BANKnrO  «=»143(1)— RBFOgAI-  TO  HOWOB  Ch»oks— MAi.iaE— Eb- 
BOB  OF  GlXBI^ 

Where  bank  depositor  drew  checks  aggregating  more  than  half  his 
balance,  and  bank  was  served  with  complaint  in  action  by  his  wife  to 
recover  half  money  on  deposit,  which  she  claimed,  bank,  being  justified, 
did  not  act  maliciously  in  withholding  payment  of  checks,  so  as  to  warrant 
award  against  It  of  substantial  or  punitive  damages,  a  result  not  changed 
by  the  false  notation  on  returned  checks,  through:  mistake  of  Its  clerk, 
"Account  closed." 

Blackmar,  J.,  dissenting 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Christian  Wildenberger  against  the  Ridgewood  National 
Bank.  From  judgment  for  defendant,  and  from  an  order  denying 
his  motion  for  new  trial,  plaintiff  appeals.    Affirmed. 

Plaintiff  appeals  from  -a.  judgment  of  the  Supreme  Court,  entered  in  the 
office  of  the  clerk  of  the  county  of  Queens  on  the  28th  day  of  January,  1018; 
and  from  an  order,  entered  in  said  clerk's  office  on  the  22d  day  of  January; 
1918,  denying  his  motion  for  a  new  trial. 

The  plaintiff,  a  depositor  in  defendant's  bank  for  about  8  years,  on  May  10, 
11,  and  14, 1917,  drew  four  checks,  aggregating  $222.98.  He  had  at  the  time  a 
balance  in  his  checking  account  of  $398.  Prior  to  the  presentation  of  the 
checks  for  payment  the  bank  was  served  with  a  complaint  in  an  action  by  - 
plaintiff's  wife  to  recover  one-half  of  the  money  on  deposit  in  defendant's 
bank,  then  standing  to  plaintiff's  credit,  as  to  which  she  claimed  ownership, 
and  demanding  judgment  that  defendant  bank  pay  said  money  to  her.  De- 
fendant's cashier,  after  conferring  with  Its  attorney,  and  upon  the  latter's 
advice,  ordered  the  account  marked  "Held,  as  per  legal  papers."  The  checks 
were  returned,  however,  marked  "Account  closed/' 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  BLACKMAR, 
and  JAYCOX,  JJ. 

Meyer  Kraushaar,  of  New  York  City  (Emanuel  Celler,  of  New 
York  City,  on  the  brief),  for  appellant, 
Thomas  Cradock  Hughes,  of  Brooklyn,  for  respondent. 

RICH,  J.  [1,2]  The  trial  court  directed  a  verdict  for  plaintiff 
for  nominal  damages,  but  he  claims  general  damage,  which  follows 
as  a  matter  of  law.  He  conceded  he  had  suffered  no  actual  damage, 
and  he  cannot  be  allowed  punitive  damages,  unless  he  can  show  ex- 
press malice,  in  addition  to  that  which  the  law  implies  from  the  pub- 
lication of  defamatory  matter.  Bingham  v.  Gaynor,  135  App.  Div. 
426,  119  N.  Y.  Supp.  1010.  Substantial  damages  can  be  awarded  in 
such  an  action  only  when  the  bank  is  guilty  of  express  or  implied 
malice;  i.  e.,  where  the  bank,  in  refusing  payment,  acts  willfully, 
without  just  cause  or  excuse,  or  with  improper  motives.  Clark  Co. 
v.  Mt.  Morris  Bank,  85  App.  Div.  362,  83  N.  Y.  Supp.  447,  affirmed 
181  N.  Y.  533,  73  N.  E.  1133.  That  is  not  the  instant  case.  I  think 
the  bank  was  justified  in  withholding  payment  of  the  checks,  in  view 
of  the  complaint  which  had  been  served  upon  it,  and  because  the  ag- 
gregate of  the  checks  exceeded  one-half  of  the  drawing  account  balance, 
as  to  which  the  plaintiff  in  that  action  claimed  ownership.  The  no- 
tation on  the  returned  checks  was  an  error  of  the  bank's  clerk,  and 
the  evidence  fails  to  show  that  it  was  actuated  by  malice.    Davis  v. 
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Standard  National  Bank,  50  App.  Dhr.  210,  63  N.  Y.  Supp.  764, 
stands  only  for  the  proposition  that,  if  the  action  is  based  upon  a 
malicious  and  wrongful  act  of  the  defendant,  resulting  in  substantial 
damages,  the  jury  are  entitled  to  consider,  not  only  the  actual  money 
damages,  but,  if  the  effect  of  such  damage  is  to  produce  mental 
suffering  and  anxiety,  they  are  at  liberty  to  award  damages  on  that 
head  also. 

The  judgment  and  order  should  be  affirmed,  with  costs.  All  concur, 
except 

BLACKMAR,  J.  I  dissent.  As  to  three  of  the  checks  there  was 
no  excuse  for  the  dishonor,  for  the  complaint  of  the  wife  demanded 
judgment  for  half  of  the  account  only.  The  remaining  half,  with- 
out reference  to  the  special  account,  would  have  sufficed  to  pay  these 
checks.  The  notation  "Account  closed"  was"  false  and  unjustified. 
From  this  an  inference  of  malice  can  be  drawn.  The  question  of  dam- 
ages should  have  been  submitted  to  the  jury. 


(106  Misc.  Rep.  149) 

BABOOCK  et  al.  v.  NATIONAL  SUEBTY  CO. 

(Supreme  Court,  Special  Term,  New  York  County.    Febniary,  1919.) 

1.  COBPORATIONB  ^s:>473 — MOBTOAGE   BoNDS — INTEBIK  OKBTIFIOATBB  OF  TbTJS- 

TEB — NeOOTIABILITY. 

Interim  certificates  issued  by  trust  company,  representing  holder's  con- 
ditional right  to  receive  from  trust  company  definitive  mortgage  bonds  of 
corporation  when  Issued,  which  certificates  were  not  signed  by  corpora- 
tion, and  did  not  contain  any  unconditional  promise  or  order  to  pay  a 
certain  sum  in  money,  and  were  not  payable  on  demand  or  at  a  fixed  or 
determinable  future  time,  were  not  negotiable. 

2.  CORPOBATIONS  ^s:>473 — NON  NEGOTIABLE  INTEBIM  CEBTIFIGATES — ^DETECTS  IN 

Title — Rights  of  Pubchaseb. 

The  bona  fide  purchaser  of  nonnegotiable  interim  certificates  of  a 
trust  company  obtained  no  title  to  them,  where  they  had  been  stolen 
from  a  depositary,  and  was  not  entitled  to  recover  thereon  as  against 
depositary's  surety. 

3.  Corporations  ^=>473 — Intebik  Cebtificates— Negotiabiutt. 

Whether  interim  certificates,  exchangeable  on  condition  for  definitive 
bonds  of  a  corporation,  were  negotiable  Instruments,  must  be  determined 
by  state  Negotiable  Instruments  Law,  and  not  by  any  custom  of  com- 
mercial or  business  world  as  to  their  negotlabiUty,  nor  by  the  case  law, 
when  it  conflicts  with  the  statute. 

4.  Subbooation  ^s=>7(1) — Rights  of  Subety — Stolen  Bonds. 

In  action  for  possession  of  definitive  bonds  with  coujwns  attached,  or 
for  a  Judgment  for  their  value,  based  on  plaintiff's  bona  fide  purchase  of 
interim  cenJficates  conditionally  entitling  holder  to  the  bonds,  which  cer- 
tificates had  been  stolen  from  a  depositary,  defendant  surety  company, 
which  had  paid  to  depositary  the  full  value  of  bonds*  was  entitled  to 
judgment  on  merits  adjudging  title  to  the  bond  to  be  in  It  and  directing  a 
delivery  to  it. 

Action  by  OrviUe  E.  Babcock  and  others  against  the  Guaranty  Trust 
Company,  in  which  the  National  Surety  Company  was  interpleaded, 
to  recover  possession  of  certain  gold  bonds.    Judgment  for  defendant, 
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adjudging  title  to  definitive  bonds  to  be  in  it,  and  directing  a  delivery 
to  it. 

Morgan,  Carr  &  Baiter,  of  New  York  City  (Reid  L.  Carr  and  Charles 
W.  G.  Baiter,  both  of  New  York  City,  of  counsel),  for  plaintiffs. 

William  R.  Page,  of  New  York  City,  for  defendant. 

DAVIS,  J.  This  action  was  brought  originally  against  the  Guaranty 
Trust  Company  of  New  York  to  recover  the  possession  of  five  first 
mortgage  6  per  cent.  25-year  sinking  fund  gold  bonds  of  Wilson  & 
Co.,  Incorporated,  of  the  denomination  of  $1,000  each,  with  all  cou- 
pons attached,  of  in  case  of  failure  to  so  obtain  said  bonds,  for  judg- 
ment for  their  value.  The  action  is  based  upon  the  plaintiffs'  claim  of 
ownership  of  five  interim  certificates  purchased  by  them  in  good 
faith  for  value,  which  five  certificates  were  part  of  an  issue  of  $15,000,- 
000  of  interim  certificates  made  by  the  said  trust  company.  The  de- 
fendant surety  company  was  interpleaded  in  place  of  the  trust  com- 
pany. 

In  the  summer  of  1916  the  Harriman  National  Bank  received  for 
safekeq)ing  from  W.  W.  Davis,  one  of  its  depositors,  five  of  these  in- 
terim certScates,  numbered  M-1574  to  M-1578,  inclusive,  calling  for 
five  $1,000  definitive  b(xids  of  the  Sulzberger  &  Sons  Company,  or  its 
successor,  Wilson  &  Co.,  Incorporated,  Sulzberger  &  Sons  Company 
having  changed  its  name  on  or  about  July  27,  1917.  The  certificates 
were  placed  in  an  envelope  and  registered  under  the  name  of  the  said 
Davis  and  put  in  the  vaults  of  the  Harriman  National  Bank.  In  June, 
1916,  the  customary  examination  of  the  securities  of  the  hank  was  made 
by  Washington  M.  Logan,  alias  O.  L.  Houston,  alias  William  Bower,  an 
employe  of  Swasey  &  Co.,  auditors  and  accountants,  which  com- 
pany had  been  employed  by  the  bank  for  the  purpose  of  auditing  and 
checking  up  all  the  securities  held  by  the  bank  and  in  its  possession. 
On  or  about  August  20,  1916,  the  Harriman  National  Bank  discovered 
that  these  five  interim  certificates,  owned  by  Davis,  were  missing  from 
the  vaults  of  the  bank.  Later,  and  about  November  2,  1916,  an  indict- 
ment was  found  against  Logan  for  grand  larceny  in  the  first  degree 
and  for  receiving  stolen  goods,  to  wit,  the  said  five  interim  certificates 
in  question,  and  on  January  29,  1918,  Logan,  on  his  plea  of  guilty,  was 
convicted  of  grand  larceny  in  the  second  degree  for  the  theft  of  the 
said  five  interim  certificates  from  the  vaults  of  the  Harriman  National 
Bank  and  was  sentenced  to  serve  a  term  in  the  state  prison.  About 
June  19,  1916,  Logan  sold  these  five  stolen  interim  certificates  through 
John  Muir  &  Co.,  stockbrokers,  representing  himself  to  them  as  Wil- 
liam Bower.  They  were  purchased  by  Siegel  &  Co.,  and  sold  by  them 
to  Babock,  Rushton  &  Co.,  stockbrokers,  the  plaintiffs  herein. 

The  Guaranty  Trust  Ccmipany  of  New  York  having  refused  to  de- 
liver the  definitive  bonds  called  for  by  the  said  interim  certificates  upon 
demand  by  plaintiffs,  this  action  was  brought  by  them  against  said  trust 
company.  After  the  commencement  of  the  action  the  Guaranty  Trust 
Company  of  New  York  made  a  motion  to  substitute  the  Harriman 
National  Bank  and  the  National  Surety  Company  as  defendants  in  its 
stead.  The  Harriman  National  Bank  of  New  York  having  disclaimed 
175N.Y.S.— 28 
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any  interest  in  t^ie  litigation,  the  National  Surety  Company  was  sub- 
stituted as  defendant,  and  the  trust  company  was  directed  to  hoM  as 
custodian  the  five  definitive  bonds  called  for  by  the  said  five  interim 
certificates.  After  the  theft  of  the  certificates  the  Harriman  National 
Bank  bought  five  definitive  bonds  of  Wilson  &  Co.  in  the  open  market 
and  delivered  them  to  Davis  in  place  of  the  stolen  certificates.  On 
November  3,  1916,  upon  demand  of  the  Harriman  National  Bank,  the 
defendant  surety  company  paid  the  said  bank  the  full  value  of  the  de- 
finitive bonds  called  for  by  the  stolen  certificates.  The  defendant  sure- 
ty company  claims  to  be  subrogated  to  the  right  of  said  Davis,  and  to  be 
entitled  to  the  definitive  bonds  called  for  by  the  stolen  certificates. 
This  contention  is  based  upon  the  fact  that  on  November  5,  1915,  the 
said  surety  company,  with  four  other  surety  companies,  executed  and 
delivered  to  the  Harriman  National  Bank  a  bond  to  save  harmless  and 
indemnify  such  bank,  among  other  things,  against  loss  by  robbery, 
burglary,  and  theft  within  the  premises  of  the  bank,  and  that  the 
defendant  surety  company  itself  had  reimbursed  and  paid  the  said 
bank  the  full  amount  of  its  loss  suffered  by  reason  of  the  theft  of  said 
five  interim  certificates. 

The  plaintiffs  contend  that  these  certificates  arc  negotiable  instru- 
ments, transferable  by  delivery,  and  also  that  they  are  to  he  treated  the 
same  as  the  bonds  themselves,  '*the  temporary  symbol  and  equivalent  of 
the  bonds  represented  thereby,"  and,  as  the  bonds  themselves  are  ne- 
gotiable, these  interim  certificates  also  are.  It  is  undisputed  that  the 
plaintiffs  were  purchasers  in  good  faith  and  for  value  of  these  stolen 
five  interim  certificates,  and  without  notice  of  any  infirmity  in  their 
title  or  of  any  equity  whatsoever.  At  the  time  of  the  demand  by  plain- 
tiffs all  of  the  definitive  bonds  of  Wilson  &  Co.,  Incorporated,  had 
been  issued  and  delivered  to  the  Guaranty  Trust  Company  of  New 
York,  and  were  so  issued  and  delivered  to  the  amount  of  $8,000,000  on 
September  26,  1916,  and  $7,000,000  on  September  28,  1916.  It  appears 
that  Sulzberger  &  Sons  Company,  a  New  York  corporation,  and  the 
Sulzberger  &  Sons  Company  of  America,  a  New  Jersey  corporation, 
duly  executed  and  delivered  a  mortgage  and  trust  deed,  dated  April  1, 
1916,  and  acknowledged  April  29,  1916,  to  the  Guaranty  Trust  Company 
of  New  York.  This  trust  mortgage  covered  certain  properties  and  se- 
curities therein  specified  of  the  Sulzberger  Companies,  and  was  given  to 
secure  the  payment  of  an  issue  of  $25,000,000  first  mortgage  25-year 
sinking  fund  gold  bonds  to  be  issued  by  the  Sulzberger  &  Sons  Com- 
pany, of  whidh  amount  $15,000,000  were  issuable  simultaneously  with 
the  making  of  the  trust  mortgage  and  $10,000,000  reserved  for  further 
issuance.  Instead  of  waiting  to  have  the  $15,000,000  worth  of  bonds 
engraved,  the  Sulzberger  &  Sons  Company  executed  and  delivered  to 
the  Guaranty  Trust  Company  of  New  York,  contemporaneously  with 
the  trust  mortgage,  as  permitted  by  the  terms  thereof,  one  temporary 
bond,  without  coupons,  for  $15,000,000,  dated  April  1,  1916,  which 
bond  was  made  exchangeable  for  the  definitive  engraved  bonds.  The 
temporary  bond  is  in  form  as  follows : 

"United  States  of  America.  No.  Tl.  State  of  New  York.  $15,000,000i 
Sulzberger  &  Sons  (Company.    First  Mortgage  Six  Per  Gent  Twenty-Fiye  Tear 
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Sinking  Fnnd  Gold  Bond,  Series  A.  !^en]porat7  Bond  Btdiangeable  for  Defin- 
itlYe  Engraved  Bonds.  Sulzberger  &  Sons  Company,  a  corporadon  of  th« 
state  of  New  York  (hereinafter  called  the  company),  for  yalne  received,  hereby 
promise  to  pay  to  bearer,  or,  if  this  bond  be  registered,  to  the  registered  hold- 
er hereof,  on  the  first  day  of  April,  IMl,  fifteen  milUon  dollars  in  gold  coin 
of  the  United  States  of  America  of  or  equal  to  the  standard  of  weight  and 
fineness  as  it  existed  on  April  1,  1916,  and  to  pay  interest  thereon  from  the 
first  day  of  April,  1916,  at  the  rate  of  six  per  cent,  per  annum  In  like  gold 
coin,  semiannually,  on  the  first  day  of  April  and  the  first  day  of  October  in 
each  year,  upon  presentation  of  this  bond  for  notation  hereon  of  the  pay- 
ment of  such  interest  The  principal  and  Interest  of  this  bond  are  payable 
at  the  ofiice  or  agency  of  the  company  in  the  borough  of  Manhattan,  in  the 
dty  of  New  York,  or,  at  the  option  of  the  holder  of  this  bond,  at  the  office  oi 
agency  of  the  company  in  the  ctty  of  Chicago,  and  both  principal  and  Interest 
are  payable  without  deduction  for  any  taxes,  assessments  or  governmental 
charges  (other  than  any  federal  income  tax)  which  the  company  or  the 
trustee  under  the  indenture  hereinafter  mentioned  or  the  comortgagor  here- 
inafter mentioned  may  be  required  to  pay  thereon  or  to  retain  ther^rom  un- 
der any  present  or  future  law  of  the  United  States  of  America,  or  of  any  states 
county,  municipality  or  other  taxing  authority  therein.  This  bond  Ls  a  tem- 
porary bond  without  coupons  and  is  one  of  a  duly  authorized  issue  of  bonds 
of  the  company,  known  as  Its  first  mortgage  twenty-five  year  sinking  fund 
gold  bonds,  limited  to  the  aggregate  principal  amount  of  twraty-five  million 
dollars  at  any  one  time  outstanding,  issued  and  to  be  issued  under,  and  all 
equally  and  ratably  secured  by,  an  indenture  of  mortgage  and  deed  of  trust, 
dated  AprU  %  1916,  duly  ezecutad  by  the  company  and  by  the  Sulzberger  * 
Sons  Company  of  America  (herein  referred  to  as  the  comortgagor)  to  Guaranty 
Trust  Company  of  New  York,  as  trustee.  For  a  statement  of  the  properties 
mortgaged  and  pledged,  the  nature  and  extent  of  the  security,  the  rights  of 
the  holders  of  the  bonds,  and  the  terms  and  conditions  upon  which  the  bonds 
are  issued  and  secured,  reference  is  hereby  made  to  said  indenture.  This 
bond  is  exchangeable  for  definite  engraved  coupon  bonds  of  said  issue  when 
engraved  and  prepared  for  an  aggregate  principal  amount  equal  to  that  of, 
and  of  the  same  series  as,  this  bond,  such  definitive  bonds  to  be  issued  under 
the  present  name  of  the  company  or  under  such  changed  name  as  it  may  in 
the  meantime  have  adopted.  The  bonds  of  Series  A  of  said  issue  are  subject 
to  redemption,  as  a  whole  or  in  part,  at  the  election  of  the  company  or  its 
successors,  or  by  operation  of  the  sinking  fund,  at  one  hundred  and  seven  and 
one-half  per  cent,  of  the  principal  amount  hereof,  and  accrued  interest,  on  any 
Bemi-annual  interest  day,  upon  eight  weeks*  previous  published  notice,  all  as 
prorided  in  said  indenture.  In  case  certain  events  of  default,  as  defined  in  said 
indenture,  shall  occur,  the  principal  of  said  bonds  may  become  or  be  de- 
clared due  and  payable,  in  the  manner  and  with  the  effect  prorided  in  said 
indenture.  No  recourse  shall  be  had  for  the  payment  of  any  part  of  the  prin- 
cipal or  interest  of  this  bond,  or  for  any  claim  based  hereon,  or  otherwise  in 
respect  hereof  or  of  said  indenture,  against  any  incorporator  or  any  past,  pres- 
ent or  future  stockholder,  officer  or  director  of  the  company  or  of  the  comort- 
gagor, or  of  any  successor  corporation,  either  directly  or  through  any  of  said 
corporations  or  by  virtue  of  any  statute  or  constitutional  provision  or  by  en- 
forcement of  any  assessment  or  penalty  or  otherwise;  any  and  all  liability 
of  said  incorporators,  stockholders,  directors  and  officers  being  by  the  accept- 
ance hereof  and  as  a  part  of  the  consideration  for  the  issue  hereof  ex- 
pressly waived  and  released.  This  bond  shall  pass  by  delivery  tmless  reg- 
istered lb  the  owner's  name  at  the  ofiice  or  agency  of  the  company  in  said 
borough  of  Manhattan,  such  registration  being  noted  on  the  bond  by  or 
on  behalf  of  the  company.  After  such  registration  no  transfer  shall  be 
valid  unless  made  at  said  office  or  agency  by  the  registered  holder  hereof  or 
by  his  duly  authorized  attorney  and  similarly  noted  on  the  bond;  but  the 
same  may  be  discharged  from  registration  by  being  In  like  manner  transferred 
to  bearer,  and  thereupon  transferability  by  delivery  shall  be  restored ;  but 
this  bond  may  again  from  time  to  time  be  registered  or  transferred  to  bearer 
as  before,    ^is  bond  shi^H  not  become  valid  or  obligatory,  for  any  purpose 
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until  the  trustee  under  said  indenture  shall  have  siifned  the  form  of  c^- 
tificate  indorsed  hereon.  In  witness  whereof,  said  Sulzberger  &  Sons  Com- 
pany has  caused  these  presents  to  be  signed  by  its  president  or  one  of  its  vice- 
presidents  and  its  corporate  seai  to  be  hereunto  affixed  and  attested  by  its 
secretary  or  one  of  its  assistant  secretaries,  as  of  the  first  day  of  April,  1916. 
Sulzberger  &  Sons  Company,  by  Thos.  E.  Wilson,  President  [Corporate 
Seal.]    Attest:  Nathan  Grabenhelmer,  Secretary. 

"Trustee's  Certificate.  This  bond  is  one  of  the  bonds  described  in  the 
within  mentioned  mortgage  and  deed  of  trust.  Guaranty  Trust  Company  ot 
New  York,  Trustee,  by  W.  C.  Cox.  Vice  President" 

The  entire  issue  of  $15,000,000  of  bonds  at  the  time  of  the  exe- 
cution of  the  trust  mortgage  had  been  underwritten  by  a  S)mdicate 
managed  by  Hallgarten  &  Company,  and  thereafter  and  on  or  about 
May  1,  1916,  interim  certificates  for  $15,000,000  worth  of  definitive 
bonds  were  issued  by  the  Guaranty  Trust  Company  of  New  York  and 
delivered  to  Hallgarten  &  Co.,  who  thereupon  turned  over  the  money 
for  such  certificates  less  their  commissions  to  Sulzberger  &  Sons  Com- 
pany.   The  interim  certificates  are  in  form  as  follows : 

"No.  M1575.  Interim  Certificate  for  First  Mortgage  Six  Per  C«it  Twenty- 
Five  Tear  Sinking  Fund  Gold  Bond  of  Sulzberger  &  Sons  Company.  (En- 
graved  bonds  to  be  issued  under  new  corporate  name  if  one  adopted.)  $1,000. 
The  undersigned,  Guaranty  Trust  Company  of  New  York,  baving  received 
a  temporary  bond  or  temporary  bonds  of  Sulzberger  &  Sons  Company,  a  New 
York  corporation,  for  the  aggregate  principal  amount  equal  to  the  aggregate 
face  amount  of  the  interim  certificates,  of  which  this  is  one,  bearing  interest 
at  the-  rale  of  six  per  cent,  per  annum,  issued  under  an  indenture  of  mort- 
gage and  deed  of  trust,  dated  April  1,  1916,  between  said  Sulzberger  &  Sons 
Company  and  the  Sulzberger  &  Sons  Company  of  America,  a  New  Jersey  cor- 
poration, and  Guaranty  Trust  Company  of  New  York,  as  trustee,  and  said 
Sulzberger  &  Sons  Company  having  agreed  to  deliver  to  the  undersigned  as 
soon  as  practicable,  in  exchange  for  said  temporary  bond  or  temporary  bonds, 
eo graved  coupon  bonds  for  the  like  aggregate  principal  amount  and  of  the 
denomination  of  one  thousand  dollars  ($1,000)  each,  issued  under  said  mortgage 
and  deed  of  trust  by  said  Sulzberger  &  Sons  Company  under  its  present  name 
or  under  such  changed  name  as  it  may  in  the  meantime  have  adopted.  This 
is  to  certify  that  the  bearer  hereof,  upon  the  surrender  of  this  certificate  at 
the  office  of  the  undersigned  in  the  City  of  New  York,  is  entitled  to  receive  one 
of  such  engraved  bonds  for  one  thousand  dollars  ($1,000)  principal  amount, 
with  the  coupons  maturing  October  1,  1916,  and  all  subsequent  coupons  at- 
tached, when  and  as  said  engraved  bonds  are  delivered  to  the  undersigned 
in  exchange  for  said  temporary  bond  or  tanporary  bonds,  and  that  in  the 
meantime  the  undersigned  holds  said  temporary  bond  or  temporary  bonds 
for  the  pro  rata  benefit  of  the  holders  of  the  interim  certificates  of  which  this 
is  one.  This  certificate,  if  of  a  denomination  greater  than  one  thousand  dol- 
lars ($1,000),  may  be  exchanged  at  the  option  of  the  holder  at  said  office  for 
like  certificates  of  one  thousand  dollars  ($1,000)  each,  or  such  multiple 
thereof  as  the  undersigned  may  issue,  and  for  an  equal  aggregate  principal 
amount.  All  rights  under  or  by  virtue  of  this  interim  certificate  shall  pass 
by  delivery  hereof.  Dated  New  York,  May  1,  1916.  Guaranty  Trust  Com- 
pany of  New  York.    By  F.  J.  Whltten,  Vice-President" 

[1-4]  The  question  to  be  determined  is  whether  the  certificates  in 
question  are  negotiable  instruments,  for,  if  they  are  not,  the  plaintiffs 
obtained  no  title  to  them  under  the  facts  of  this  case,  and  are  not  en- 
titled to  a  recovery  herein.  Union  Trust  Co.  of  Rochester  v.  Oliver, 
155  App.  Div.  646,  140  N.  Y.  Supp.  681 ;  People  v.  Bank  of  North 
America,  75  N.  Y.  547,  566;  Knox  v.  Eden  Musee  Americain  Co., 
148  N.  Y.  441,  456,  42  N.  E.  988,  31  L.  R.  A.  779,  51  Am.  St  Rep.  700, 
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Whether  or  not  these  interim  certificates  are  n^otiable  instruments 
must  be  determined  by  the  N^fotiable  Instruments  Law  of  this  state 
(Consol.  Laws,  c.  38),  and  not  by  any  custom  of  the  commercial  and 
business  world  in  their  treatment  of  such  certificates  as  to  their  negoti- 
ability, nor  by  the  case  law  when  it  conflicts  with  the  statute.  Kelso  & 
Co.  V.  Ellis,  224  N.  Y.  528, 121  N.  E.  364. 

"Written  contracts  are  not  necesaarily  negotiable  simply  because  by  tbeir 
terms  they  inure  to  the  benefit  of  tbe  bearer."  Bailroad  Oo.  t.  Howard,  7 
Wall.  (74  U.  S.)  392,  415  (19  U  Ed.  117). 

These  interim  certificates  are  precisely  what  their  name  indicates — 
paper  given  to  certify  that  bearer,  upon  the  surrender  of  the  certificate 
at  the  ofike  of  the  Guaranty  Trust  Company  of  New  York,  is  entitled 
to  receive  an  engraved  bond  for  a  stated  principal  amount,  with  the 
coupons  maturing  October,  1916,  and  all  subsequent  coupons  attached, 
when  and  as  said  engraved  bonds  are  delivered  to  the  said  trust  com- 
pany in  exchange  for  the  temporary  bond,  and  that  in  the  meantime 
the  said  trust  company  holds  the  temporary  bond  for  the  pro  rata  benefit 
of  the  holders  of  the  interim  certificates.  The  Guaranty  Trust  Com- 
pany assumes  no  responsibility,  liability,  and  promises  nothing,  except 
to  hold  the  temporary  bond  as  provided,  and  to  deliver  the  indicative 
bonds  when  they  receive  them  and  upon  surrender  of  the  certificate. 
The  certificate  represents  a  conditional  right  to  receive  from  the  said 
company  a  bond,  as  specified  in  the  certificate.  Neither  Sulzberger  & 
Sons  Company,  nor  Wilson  &  Co.,  Incorporated,  have  obligated  them- 
selves to  the  holder  of  the  interim  certificate  to  do  anything  so  far  as 
the  delivery  of  the  indicative  bond  to  him  is  concerned.  The  fact  that 
the  bona  fide  holder  of  a  certificate  is  entitled  to  a  bond  arises  because 
of  the  contract  between  the  Guaranty  Trust  Company  and  the  bona 
fide  holder  of  a  certificate.  These  certificates  are  not  signed  by  the 
maker  of  the  bond,  they  do  not  contain  an  unconditional  promise  or 
order  to  pay  a  sum  certain  in  money,  and  they  are  not  payable  on 
demand  or  at  a  fixed  or  determinable  future  time.  The  essential  ele- 
ments of  a  negotiable  instrument  are  lacking.  No  interest  on  the  bond 
was  collectible  upon  the  certificates.  It  was  not  until  the  definitive 
bonds  with  attached  coupons  were  delivered  in  place  of  the  certificates 
thaf  interest  was  possible  of  collection. 

Judgment  for  defendant  on  the  merits,  adjudging  title  to  the  said  five 
definitive  bonds  to  be  in  defendant  surety  company,  and  directing  a 
delivery  of  the  same  to  said  defendant,  with  costs  to  said  defendant. 

Judgment  accordingly. 
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(103  Misc.  Rep.  200) 

CX>OPER  V.  STATE. 

(Court  of  CJlalms  of  New  York.     April,  1918.) 

1.  Canals  ^=»18 — Overflow — ^Liability  of  State — Negligence. 

Claimant  against  the  state  cannot  recover  for  injuries  to  crops  on  his 
farm,  caused  by  overflow  of  Barge  Canal  and  a  river,  unless  he  establish- 
es negligence  on  the  part  of  the  state. 

2.  Canals  «=>18 — Overflow — Negligence  op  State. 

Where  state,  In  anxiety  to  utilize  Barge  Canal  for  immediate  naviga- 
tion, allowed  level  to  fill  to  certain  elevation,  and  diverted  into  it  natural 
streams,  knowing  that  under  existing  conditions,  lock  valves  were  in- 
adequate to  carry  off  water  without  aid  of  spillway,  so  that  water  would 
rise  to  maximum  level  and  thus  strain  incomplete  hank,  which  strain  in 
fact  was  increased  by  unusual  rainfall,  not  so  heavy  as  not  to  have  been 
anticipated,  state  was  negligent  in  relation  to  landowner,  whose  land  was 
open  to  flooding  by  breaking  of  bank. 

3.  Canals  ^=s>1&— Iiiabilitt  of  State  fob  Ovehflow — Subsequent  Damage 

BT  River. 

Where  negligence  of  state  in  admitting  water  into  canal  with  one  bank 
Incomplete  resulted  in  ^vlng  way  of  bank  and  overflow  of  adjacent  lands, 
but  such  lands  somewhat  later  would  have  been  overflowed  anyway  by 
natural  rise  in  river  from  excessive  rains,  state  is  not  liable  to  landowner 
for  damage  to  <^rops. 

4.  Canals  ^=>1&— Negligence  of  State— Daicage  from  Overflow  of  Biv- 

ER— Apportionment  of  Liability. 

Where  flood  from  canal  caused  by  state's  negligence  results  in  part 
of  damage  to  an  adjacent  landowner,  and  a  natural  overflow  from  a  river 
results  In  another  part,  law  will  require  Ck)urt  of  CJlaims  to  apportion 
damage,  and  to  make  award  against  state  for  proportion  of  loss  state*s 
negligence  caused. 

5.  Canai^  ^=9l8 — Liability  of  State  for  Floods — General  Rule. 

General  rule  in  assessing  damages  In  case  of  loss  by  flood,  where  neg- 
ligence of  state  coincides  with  natural  flood  conditions,  is :  (1)  If  no  dam- 
age would  have  occurred  except  for  negligence  of  state,  it  is  liable  for  all ; 

(2)  if  all  damage  would  have  occurred  Irrespective  of  state's  negligence, 
it  Is  not  liable  for  any,  though  its  negligence  may  have  contributed ;   and 

(3)  if  any  damage  would  have  resulted  Irrespective  of  state's  negligence, 
state  Is  liable  only  for  difference  between  total  damage  and  that  part 
which  would  have  resulted  irrespective  of  state's  negligence. 

Claim  for  damages  caused  by  the  overflow  of  the  waters  of  the  fiarge 
Canal  and  the  Mohawk  river  in  the  town  of  Frankfort,  Herkimer 
county,  by  Charles  H.  Cooper  against  the  State  of  New  York.  Claim 
dismissed. 

E.  La  Grange  Smith,  of  Frankfort  (Edmund  J.  Wagner,  of  counsel), 
for  claimant. 
Harry  W.  Ehle,  Deputy  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  The  claimant  during  the  year  1917  was  the 
owner  of  a  farm  in  the  town  of  Frankfort,  Herkimer  county.  The 
Mohawk  river  bounds  a  30-acre  parcel  of  the  farm  on  the  north.  The 
New  York  Central  Railroad  embankment  and  tracks  extend  generally 
parallel  with  this  30-acre  parcel  and  the  Mohawk  river,  and  lie  to  the 
north  of  the  latter.    Northerly  of  the  New  York  Central  tracks  is  an 

^s^For  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numl>ered  Digests  it  Indexes 
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extensive,  level,  swampy  area,  and  northerly  of  said  area,  and  running 
generally  parallel  with  the  railway,  tracks,  is  the  Barge  Canal.  Two 
culverts  pierce  the  railway  embankment,  one  circular,  5  feet  by  7  feet, 
and  the  other  an  arch,  9  feet  by  12  feet.  The  former  is  opposite  that 
part  of  the  Mohawk  river,  and  the  adjacent  premises  of  the  claimant, 
which  .are  nearest  to  the  tracks ;  the  river  at  this  point  being  about 
450  feet  from  the  railway  embankment.  The  embankment  is  about  600 
feet  from  the  canal.  The  larger  culvert  is  about  700  feet  from  the  cir- 
cular culvert  and  about  450  feet  from  the  river.  The  territory  between 
the  canal  ,and  the  railway  embankment  was  approximately  7  feet  lower 
than  the  normal  water  level  maintained  in  the  canal  prior  to  June  11, 
1917,  and  2  feet  lower  than  the  elevation  of  claimant's  30-acre  par- 
cel. On  that  day  there  was  growing  on  the  30-acre  parcel  about  19 
acres  of  hay,  practically  all  of  whi(£  was  on  that  portion  nearest  to 
the  tracks  and  to  the  circular  culvert.  Certain  other  crops  were  in  pro- 
cess of  growth  on  other  portions  of  the  30  acres. 

The  southerly  bank  of  the  canal,  northerly  of  and  across  the  river 
and  the  railway  tracks  from  the  claimant's  premises,  still  was  under 
construction  on  June  11,  1917.  The  water  in  this  portion  of  the  canal, 
which  was  a  part  of  a  level  9  miles  long,  had  been  maintained,  prior 
thereto,  at  an  elevation  of  401.  This  was  the  minimum  elevation  per- 
mitting navigation,  which  it  was  the  desire  of  the  state  officials  to 
maintain,  and  which  was  being  maintained,  at  this  time.  This  elevation 
was  maintained,  under  normal  conditions,  by  the  operation  of  the  valves 
in  the  lock,  at  the  lower  end  of  the  9-mile  level.  The  maximum  ele- 
vation of  water,  for  which  the  canal  at  this  point  was  designed,  was 
406,  and  there  was  a  spillway  in  this  level  set  presumably  at  the 
maximum  elevation  of  406,  and  was  so  designed  that  any  water  dis- 
charged into  this  level  would  be  discharged  over  the  spillway,  after  the 
water  had  reached  an  elevation  of  406,  unless  it  was  fed  to  the  lower 
level  of  the  canal  through  the  lock  valves.  Various  natural  streams  of 
water  flowing  from  the  north  were  diverted  into  this  level,  and  added 
their  waters  to  those  of  the  canal.  The  banks  of  the  canal  were  design- 
ed, when  completed,  to  reach  an  elevation  of  at  least  406,  and  to  confine 
safely  water  at  that  elevation.  But,  on  June  11,  1917,  this  part  of 
the  southerly  bank  had  not  been  completed  to  the  planned  elevation. 
The  necessary  amount  of  earth  and  wash  wall  to  complete  and  protect 
it,  as  planned,  had  not  been  placed.  As  a  result,  the  upper  part  of 
the  embankment,  because  of  its  incompleteness,  was  weak.  There  had 
been  a  "wet  season,"  and  on  the  10th  and  11th  there  was  particular- 
ly excessive  precipitation.  The  United  States  government  weather  ob- 
server at  Utica  testified  that,  at  that  place,  the  rainfall  from  8  a,  m. 
on  June  10th  to  8  a.  m.  on  June  Uth  was  2.95  inches,  and  during  the 
period  thereafter  to  8  a.  m.  of  June  12th  0.42  of  an  inch.  The  storm 
began  at  11  a.  m.  on  the  10th,  and  ended  at  4  p.  m.  on  the  11th,  measure- 
ments being  taken  by  the  observer  at  8  a.  m.  each  day.  This  rainfall 
was  the  heaviest  ever  recorded  by  the  United  States  observer  at 
this  point.  The  claimant's  farm  is  about  6  miles  east  of  Utica.  The 
rainfall  was  general  in  the  vicinity.  Streams  overflowed  their  banks. 
Roads  were  flooded.     Several  bridges  on  streams  within  4  miles  of 
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the  clsdmanfs  farm  were  carried  away.  At  Oriskany,  on  the  Oriskany 
creek,  a  stream  tributary  to  the  Mohawk  at  a  point  westerly  and  above 
the  claimant's  premises,  and  about  25  miles  distant  from  the  latter, 
a  flood,  disastrous  to  life  and  property,  occurred.  At  about  6  o'clock 
a.  m.  of  June  11th,  the  water  in  the  9-mile  level,  augmented  by  the 
influx  of  the  streams,  swollen  by  the  excessive  rain,  and  discharging 
into  it,  had  risen  so  rapidly  that  the  lock  valves  were  unable  to  carry 
off  the  excess,  and  to  hold  the  level  at  401.  On  the  contrary,  at  that 
hour,  the  water  had  reached  an  elevation  of  406,  subjecting  the  un- 
completed southerly  bank  to  a  strain  beyond  its  power  of  i;esistance. 
Two  hundred  and  twenty  feet  of  the  embankment  thereupon  broke,  to 
a  depth  of  7  feet,  precipitating  the  water  of  the  canal  rapidly  upon  and 
over  the  territory  between  the  canal  and  the  railway  embankment,  and 
through  the  culverts  into  the  already  full  channel  of  the  Mcrfiawk,  and 
across  the  latter,  covering  the  30  acres  of  the  claimant  to  a  depth  of 
approximately  1.4  feet.  At  that  hour,  the  Mohawk,  although  full,  had 
not  overflowed  yet,  to  any  great  extent,  if  at  all.  The  flood  waters  from 
the  west  and  south  had  not  yet  had  their  effect  at  this  point.  The 
river  was  rising  constantly  and  rapidly,  and  at  about  8  a.  m.  had  over- 
flowed adjacent  lands,  and  continued  to  overflbw  rapidly  during  June 
11th,  until  later  that  day  the  30-acre  parcel  was  inundated  in  excess  of 
4  feet,  and  was  submerged  to  depth  of  several  feet  during  the  two  days 
following.  Meantime  the  elevation  of  the  water  in  the  canal  receded, 
until  no  water  was  flowing  through  the  breaks  therefrom,  and  at  the 
same  time,  and  thereafter,  the  water  of  the  river  increased  in  elevation 
until  it  was  on  the  same  level  with  the  water  in  the  canal.  After  water 
had  ceased  to  flow  from  the  canal,  and  the  elevaticwi  of  the  latter  had 
decreased  approximately  6  feet,  the  elevation  of  the  water  owing  to  the 
flooded  condition  of  the  river,  steadily  increased  and  remained  at  its 
greatest  depth  on  the  claimant's  premises.  The  water  gradually  reced- 
ed f r<Mn  claimant's  premises  after  having  covered  same  during  a  pe- 
riod of  about  three  days.  As  a  result  of  the  overflow,  the  hay  and  other 
crops  on  the  claimant's  30-acre  parcel  were  injured  or  destroyed. 
This  claim  presents  two  questions  for  our  consideration: 

(1)  Was  the  state  guilty  of  negligence  resulting  in  the  overflow  of 
the  claimant's  premises? 

(2)  Is  the  state  liable  for  the  damage  which  accrued  to  claimant  as  a 
result  of  the  overflow  of  his  premises,  or  for  any  part  of  such  damage? 

[1]  We  are  in  agreement  with  the  contention,  so  earnestly  advanced 
by  the  state,  that  the  claimant  cannot  recover,  unless  he  has  established 
negligence  on  the  part  of  the  state.  Harris  &  Briggs  v.  State,  12  Ct.  of 
Claims,  22;  Gordon  v.  Ellenviie  &  K.  R.  R.  Co.,  119  App.  Div.  797, 
104  N.  Y.  Supp.  702;  Stone  v.  State,  138  N.  Y.  124,  33  N.  E.  733; 
Conklin  v.  New  York,  O.  &  W.  R.  Co.,  102  N.  Y.  107,  6  N.  E.  663: 
Warner  v.  State,  132  App.  Div.  611,  117  N.  Y.  Supp.  108. 

[2,  3]  The  negligence  of  the  state  has  been  established.  In  its  anx- 
iety to  utilize  the  Barge  Canal  for  navigation  immediately,  the  state  al- 
lowed the  9-mile  level  to  fill  to  an  elevation  of  401,  and  diverted  into 
that  level  various  natural  streams,  flowing  from  the  north.  The  state 
knew,  or  in  the  exercise  of  due  care  ought  to  have  known,  the  volume 
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of  discharge  of  these  streams,  under  conditions  such  as  existed  at  and 
prior  to  the  break.  It  knew  the  capacity  of  the  lock  valves,  and  that 
they  were  inadequate  to  carry  oflf  the  water  discharged  into  the  9-mile 
level,  under  such  circumstances,  without  the  aid  of  the  spillway  in  that 
level.  That  was  the  very  purpose  of  the  existence  of  the  spillway  in 
that  level— to  take  care  of  the  excess  of  water  not  discharged  through 
the  lock  valves.  The  state,  in  the  exercise  of  due  care,  ought  to 
have  known,  and  undoubtedly  did  know,  that  under  these  circumstances 
the  water  would  rise  to  its  maximum  level  of  406,  which  it  must  reach, 
before  the  spillway  would  have  any  effect  in  assisting  in  the  discharge 
of  the  excess  water,  and  that  in  reaching  that  elevation  the  water 
would  come  into  contact  with,  and  impose  a  strain  on,  the  uncompleted 
and  unprotected  southerly  bank.  Undoubtedly  the  state  took  the  risk 
of  this  situation  in  order  to  gain  the  advantage  of  immediate  naviga- 
tion of  the  canal,  but  it  was  n^ligence  on  its  part  to  do  so. 

The  state  contends  that  the  precipitation  was  so  unusual  as  to  be 
act  of  God,  which  it  was  not  obliged  to  anticipate.  We  are  not  impress- 
ed by  that  argument.  The  rainfall  was  unusual,  but  it  was  not  so  ex- 
cessive that  it  ought  not  to  have  been  anticipated.  It  best  may  be  de- 
scribed as  an  extraordinary  rainfall,  but  one  that  ought  to  have  been 
anticipated  to  occur  occasionally.  Ft.  Miller  Pulp  &  Paper  Co.  v. 
State  of  New  York,  13  St.  Dept.  Rep.  8,  and  cases  cited  therein.  It 
was  negligence  for  the  state  to  divert  the  streams,  therefore,  into  the 
canal  under  the  circumstances,  until  the  bank  was  so  completed  and 
protected  as  to  be  reasonably  secure.  We  have  found  that  the  claim- 
ant's lands  were  flooded  at  about  6  a.  m.  June  11,  1917,  to  a  certain  ex- 
tent, through  the  negligence  of  the  state.  But,  nevertheless,  it  is  our 
conclusion  that  the  state  is  not  liable  to  the  claimant  for  any  of  the 
damage  which  accrued  to  him  during  the  time  that  his  lands  were  sub- 
merged. Although  his  land  was  overflowed  to  some  extent  by  the 
flood  from  the  canal,  the  proof  convinces  us  that  it  was  flooded  later 
in  the  day  on  June  11th,  and  for  many  hours  thereafter,  to  a  far  greater 
and  more  destructive  depth  and  extent  by  the  natural  overflow  of  the 
Mohawk,  and  that  this  overflow  of  claimant's  land  would  have  oc- 
curred to  the  same  extent,  irrespective  of  the  break  in  the  canal  bank. 
Without  going  into  detail,  the  testimony  of  various  lay  witnesses, 
as  well  as  the  computations  of  expert  engineers,  brings  us  indubitably 
to  this  conclusion.  The  claimant's  counsel  in  his  brief  conceded,  in 
effect,  the.  correctness  of  this  conclusion.    He  writes : 

''Undoubtedly,  there  would  have  been  high  water  on  claimant's  land  in 
any  event;  but  certain  facts  stand  out  distinct  At  the  hour  when  the  em- 
bankment gave  way  there  was  no  water  on  the  land.  The  damage  was  done 
before  the  water  from  Oriskany  and  the  southern  hills  arrived." 

[4]  The  fact  that  the  break  and  lesser  flood  from  the  canal  occurred 
a  fw  hours  previous,  in  point  of  time,  is  immaterial.  There  was  but 
one  continuous  deluge.  It  began  with  the  lesser  onset  of  the  canal 
waters,  and  was  continued  by  the  natural  rise  in  the  Mohawk.  It  began 
at  6  a.  m.  June  11,  1917,  and  continued  without  interruption  several 
days.  The  damage  to  the  claimant's  premises  was  the  result  of  this 
continued  flood.     This  is  not  a  case  where  the  flood  from  the  canal 
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caused  part  of  the  damage,  and  that  from  the  river  part,  and  where, 
except  for  the  negligence  of  the  state  and  the  overflow  from  the 
canal,  the  claimant  would  not  have  suffered  all  the  damage  which  he 
did  suffer.  In  that  case  the  law  would  require  the  court  to  appor- 
tion the  damage  to  the  best  of  its  ability,  and  make  an  award  against 
the  state  for  such  proportion  of  the  claimant's  loss  as  in  its  opinion 
the  state's  negligence  had  caused.  Carhart  v.  State,  115  App.  Div.  1, 
100  N.  Y.  Supp.  499. 

This  is  a  case  where  a  flood,  due  to  the  negligence  of  the  state, 
coincided  with  a  much  greater  and  more  destructive  flood,  due  to 
natural  causes,  and  the  latter  was  of  such  extent  and  character  that 
the  natural  deluge  alone  would  have  caused  inevitably  all  of  the  loss 
and  damage  which  has  come  to  the  claimant.  Under  such  circum- 
stances, there  can  be  no  recovery  against  the  state. 

[6]  An  analysis  of  the  decisions  in  our  appellate  courts  indicates 
the  following  general  guide  to  this  court  in  fixing  responsibility  and 
assessing  damage  in  cases  of  loss  by  flood,  where  negligence  of  the 
state  coincides  with  flood  conditions  due  to  natural  causes: 

(1)  If  none  of  the  claimant's  damage  would  have  occurred,  except 
for  the  negligence  of  the  state,  the  state  is  liable  for  it  all ; 

(2)  If  all  of  the  claimant's  damage  would  have  happened  irrespec- 
tive of  the  state's  negligence,  the  state  is  not  liable  for  any  of  it,  al- 
though its  negligence  may  have  contributed  thereto ;  and 

(3)  If  any  part  of  the  claimant's  damages  would  have  resulted, 
irrespective  of  the  state's  negligence,  for  such  part  of  the  damage 
the  state  is  not  liable ;  but  the  state  is  liable  only  for  the  difference  be- 
tween the  total  amount  of  the  claimant's  damage,  and  that  part  of  it 
which  would  have  resulted,  irrespective  of  the  state's  negligence.  In  the 
latter  case,  great  difficulty  in  apportioning  responsibility  in  any  given 
case  probably  will  be  met,  but  that  difficulty  is  not  a  bar  to  recovery. 
It  is  the  duty  of  the  court  to  apportion  it,  as  best  it  can  from  the  proof, 
and  much  license  will  be  accorded  the  trial  court  in  its  effort.  Carhart 
V.  State,  supra,  and  cases  cited  therein ;  O'Donnell  v.  City  of  Syracuse, 
184  N.  Y.  1,  76  N.  E.  738,  3  L.  R.  A.  (N.  S.)  1053,  112  Am.  St.  Rep. 
558,  6  Ann.  Cas.  173. 

We  find  the  claim  at  bar  to  come  within  the  classification  2  above, 
and  that  there  should  be  judgment  for  the  state,  dismissing  the  claim. 
Claim  dismissed. 

ACKERSON,  P.  J.,  and  PARIS.  J.,  concur. 
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a06  Misc.  Rep.  9) 

HABTEB  ▼.  STATE, 

(Ck)urt  of  Claims  of  New  York.    January,  1910.) 

1.  States  ^=s>184 — Claims — Dauaqz  fbom  Ovesflow — ^Bubdbn  of  Pboof— 

DisMisaAii. 

On  a  claim  for  destruction  of  crops  and  pasture  ftom  an  orerflbw 
caused  by  a  discharge  of  water  into  a  creek  from  a  canal  and  Jeeder 
through  a  waste  weir,  ttie  burden  was  on  claimant  to  show  the  state's 
liability  for  any  part  of  the  damages,  and  on  failure  of  any  proof  of  ex- 
tent orits  liability,  or  its  responsibility  for  any  part  of  damage,  the  daim 
would  be  dismissed. 

2.  Ganaxs  ^=»18 — OvKBTLOW — ^Nbouobncs  of  Contbol*' 

Reasonable  care  and  precaution  did  not  require  the  state  to  anticipate 
any  unauthorized  interference  with  the  gates  on  a  waste  weir  on  a  ca- 
nal, where  no  one  could  profit  by  interfering  with  them. 

3.  Canals  <3=»18 — Ovebfix)W — ^Negligence  of  Control. 

Where  a  feeder  tender  on  a  waste  weir  of  a  canal,  who  left  the  gates 
closed  and  the  flashboard  in  place,  and  had  no  reason  to  anticipate  that 
they  would  be  interfered  with,  and  whose  son  visited  there  dally,  and 
who  himself  went  to  the  gates  on  July  3d,  his  omission  to  be  there  on 
July  2d  was  not  negligence  for  which  state  was  liable.  * 

Claim  by  Elmer  E.  Harter  against  the  State  of  New  York  for 
damages  caused  by  the  flooding  of  complainant's  land.  Claim  dis- 
missed. 

Costello,  Burden,  Cooney  &  Walters,  of  Syracuse  (Oliver. D.  Burden 
and  R.  Wormuth,  both  of  Syracuse,  of  counsel),  for  claimant. 

John  H.  Clogston,  Deputy  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  In  connection  with  its  canal  system  the  state 
maintains  a  dam,  known  as  the  Gaynor  dam^  across  Limestone  creek, 
in  the  town  of  Manlius,  Onondaga  county.  A  canal  feeder  leads  from 
a  point  on  the  creek  just  above  the  dam  to  the  Erie  Canal,  at  a  point 
near  an  aqueduct.  Limestone  creek  flows  from  the  dam  parallel  with 
the  feeder,  and  a  few  feet  distant  from  and  below  the  latter,  to  the 
canal  and  under  the  aqueduct  About  one-fourth  of  a  mile  along  the 
feeder  from  the  intake,  and  about  half  a  milei  up  the  feeder  from  the 
aqueduct,  is  a  waste  weir  in  the  feeder  bank  nearest  to  the  creek. 
The  credc,  after  it  flows  under  the  canal  at  the  aqueduct,  passes 
through  the  premises  of  the  claimant,  about  a  mile  from  the  aqueduct. 
Claimant's  property  consists  of  about  22  acres,  used  for  farming  pur- 
poses. At  the  intake  to  tlie  feeder  is  a  bulkhead  equipped  with  stop 
planks,  so  arranged  that  when  in  place,  as  they  were  at  the  time  in 
<luestion,  they  shut  off  substantially  all  water  from  the  credc.  The 
weir  is  equipped  with  four  vertical  gates,  their  square  iron  stems  ex- 
tending to  the  top  of  the  weir,  and  a  few  inches  above  the  surface  of 
the  ground  The  gates  are  operated  by  turning  these  stems  with  a 
large  wrench.  Water  discharged  from  the  feeder  through  the  weir 
flows  directly  into  the  cre^  a  few  feet  below.  The  elevation  of  the 
top  timber  of  the  aqueduct  is  429.33,  and  that  of  the  top  of  the  flash- 
board  hereinafter  mentioned  at  the  weir,  when  in  position,  is  429.35. 
The  creek  at  the  claimant's  premises  is  about  40  feet  wide.    On  the 

^€=>For  oUier  casea  see  saine  topie  &  KSTT^NUMBER  In  all  Key-NumbereA  Digests  A-Indsxes 
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early  morning  of  July  2,  1915,  the  creek  rose  rapidly,  overflowed  its 
banks,  and  continued  to  rise  until  20^^  acres  of  the  claimant's  prem- 
ises were  flooded  to  a  depth  of  between  6  inches  and  2%  feet.  The 
water  began  to  recede  on  the  afternoon  of  July  3d,  and  the  claimant's 
property  was  free  from  it  on  July  4th.  As  a  result  of  the  inundation, 
the  claimant's  crops  and  pasture  were  destroyed,  and  he  otherwise 
Was  damaged  in  the  total  sum  of  $195.  This  claim  is  to  recover  for 
the  damage,  on  the  ground  that  the  flood  \^as  caused  in  whole  or  in 
part  by  the  discharge  of  water  into  the  creek  from  the  canal  and 
feeder  through  the  weir  and  over  the  sides  of  the  aqueduct.  The  flood 
was  preceded  by  a  period  of  excessive  rainfall,  amounting  from  June 
30th  to  and  including  July  3d,  to  about  4.16  inches,  in  that  vicinity. 

There  is  a  sharp  conflict  in  much  of  the  testimony  in  this  case. 
Henry  A.  Carhart,  Theodore  Walrath,  and  the  former's  son,  Nor- 
bert  H.  Carhart,  testified  in  substance :  That  on  the  morning  of  July 
3d  they  went  together  to  the  aqueduct,  and  thence  along  the  bank  of 
the  feeder  to  the  waste  weir,  and  the  intake  of  the  feeder  and  the  Gay- 
nor  dam ;  that  the  flats  between  the  claimant's  farm  and  the  aqueduct 
were  covered  with  water  and  the  creek,  from  the  aqueduct  to  a  point 
opposite  the  waste  weir,  was  out  of  its  banks,  and  from  the  waste  weir 
to  the  dam  was  within  its  banks;  that  about  3  inches  of  water  was 
running  over  the  spillway  of  the  aqueduct  on  the  south  side,  and  on 
the  north  side  a  little  more  than  that.  At  the  waste  weir  the  two  cen- 
ter gates  of  the  four  in  the  weir  were  partly  open,  and  the  flashboard 
at  the  top  of  the  spillway  of  the  weir  was  raised  at  one  end.  Water 
from  the  feeder  was  flowing  through  these  apertures  in  large  volume 
into  the  creek.  The  flashboard  at  the  weir  was  f  asterted  by  a  spike  at 
one  end,  and  was  raised  up  and  suspended  by  a  chain  from  the  wood- 
work above  it  to  a  spike  in  the  raised  end  of  the  board,  and  about  1 1 
inches  of  water  was  passing  through  and  over  it. 

Charles  A.  Good  fellow  testified  in  behalf  of  the  claimant.  He  said 
that  on  the  morning  of  July  2d  he  discovered  that  his  rowboat  was  miss- 
ing, and  went  along  the  canal  near  the  aqueduct  in  search  of  it.  Not 
finding  it,  he  continued  up  along  the  bank  of  the  feeder,  and  found 
it  caught  at  the  top  of  the  waste  weir,  and  under  the  bridge  over  the 
latter.  He  testified  that  the  center  gates  were  open ;  one  being  partly 
closed  with  a  stick  caught  in  it,  preventing  it  being  closed  tighUy.  He 
said  nothing  about  the  flashboard  being  raised,  and  upon  being  inter- 
rogated expressly  regarding  it  testified  as  follows : 

''Q.  Do  you  remember  anything  about  the  flashboard,  or  didn't  yoa  notice 
it?  A.  Don't  remember  anything  about  flashboard;  I  seen  there  was  one 
on  there.*' 

Goodf  ellow  had  an  excellent  opportunity  to  note  the  position  of  the 
flashboard,  because  he  went  down  the  feeder  bank  below  the  weir  to 
detach  his  boat.  Thus  he  could  observe  the  board,  and  if  water  was 
escaping  at  that  point.  He  confessed  to  a  very  lively  interest  in  the 
matter.  He  kept  a  memorandum  book,  in  which  from  time  to  time 
he  made  entries  of  dates  when  the  weir  gates  were  open,  and  par- 
ticularly an  entry  that  the  gates  were  open  on  July  2,  1915 ;  the  pur- 
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pose  of  the  entries  being  to  form  die  basis  of  a  claim  or  claims  to  be 
made  by  himself  or  mother  against  the  state. 

Albert  H.  Eastman,  the  feeder  tender,  testified,  for  the  state,  that  it 
was  his  duty  to  watch  the  feeder  generally  and  to  attend  to  the  gates 
when  necessary.  Just  before  navigation  opened  in  1915,  noticing  that 
the  dashboard  at  the  weir  was  gone,  he  reported  that  fact,  and  the 
state's  carpenter  put  in  a  new  one,  and  spiked  it  in  place,  driving  the 
spikes  in  fully.  He  had  not  opened  the  gates,  nor  did  he  close  them, 
on  either  July  2d  or  3d ;  but  on  the  latter  date  he  went  to  the  waste 
weir  and  found  the  gates  were  tightly  closed,  and  the  flashboard  in 
place,  as  it  had  been  left  by  the  carpenter.  The  flashboard  and  spikes 
were  in  the  same  condition  within  a  few  days  before  he  testified. 

Squier,  the  carpenter,  testified  that  he  put  in  a  new  flashboird  in 
May,  1915,  and  described  the  dimensions  of  the  board  and  the  partic- 
ular manner  in  which  he  fitted  and  placed  it.  He  put  a  brace  on  top 
of  it  and  fastened  the  brace  to  the  under  side  of  the  bridge  over  the 
weir.  The  board  could  not  be  raised  without  removing  this  brace. 
The  following  spring  he  examined  it  again,  and  found  the  flashboard 
and  brace  to  be  in  the  same  position  and  condition  as  when  he  did 
the  work.  They  were  still  in  the  same  position  and  condition  two  days 
before  he  testified. 

Glenn  Edwards,  the  canal  bank  watch,  who  made  records  daily  of 
the  height  of  the  water  in  the  canal  at  the  aqueduct  or  elsewhere  in 
the  same  canal  level,  testified  that  the  average  normal  height  of  the 
water  at  the  aqueduct  was  7  feet  6  inches,  and  that  his  measurements 
on  July  2  and  4,  1915,  show  the  water  height  at  that  point  was  7  feet 
6  inches,  and  on  July  1st  and  on  July  3d,  it  was  7  feet  7  inches. 

Marshal  6.  Palmer,  a  civil  engineer,  testified  for  the  claimant,  and  it 
was  conceded  by  both  parties  that  the  capacity  of  the  creek  at  the 
claimant's  premises,  banks  full,  is  480  cubic  feet  per  second.  Mr. 
Palmer,  from  gauge  readings  furnished  to  him,  made  the  necessary 
computations  and  testified  that  on  July  1,  1915,  355  cubic  feet  of  water 
per  second  passed  over  the  Ga3mor  dam.  On  July  2,  1915,  at  2  o'clock, 
303  cubic  feet  per  second  passed  over  it.  At  8  O'clock^  p.  m.,  July  2d, 
930  cubic  feet  per  second  flowed  over  it.  At  7  a.  m.,  on  July  3d,  588 
cubic  -feet  per  second  was  the  flow.  The  accuracy  of  the  gauge  read- 
ings was  in  some  dispute,  but  the  maximum  flow  on  any  hypothesis, 
on  the  evening  of  July  2d,  was  at  least  620  cubic  feet  per  second. 

The  principal  questions  involved  in  this  inquiry  are:         ' 

(1)  Did  any  water  from  the  canal  system  pass  into  the  creek  by 
way  of  the  aqueduct  or  waste  weir? 

(2)  Has  the  claimant  established  that  any  water  passed  through  the 
waste  weir  because  of  the  fault  or  negligence  of  the  state? 

(3)  If  water  was  discharged  through  the  weir  or  at  the  aqueduct 
into  the  creek,  is  the  state  liable  under  the  circumstances  of  this  case, 
for  any  part  of  the  claimant's  loss  ? 

(1-3]  We  find  that  the  claimant  has  failed  to  establish,  by  a  prepon- 
derance of  the  evidence,  that  any  material  quantity  of  water  reached 
the  creek  from  either  the  canal  or  feeder.  The  testimony  of  Edwards 
to  the  height  of  the  water  at  the  aqueduct  is  determinative  of  that 
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phase  of  the  matter,  and  the  positive  and  convincing  statements  of 
Eastman  and  Squier  to  the  placing  of  the  flashboard  and  brace,  and 
their  apparent  continuance  in  the  same  position  and  condition  down 
to  the  time  of  trial,  are  insurmountable.  Coupled  with  the  discrepancy 
between  the  conditions  descrlVsd  by  the  claimant's  three  witnesses  as 
of  July  3d,  and  his  witness  Goodfellow  as  of  July  2d,  they  lead  us  to 
conclude  that  the  claimant  has  failed  to  sustain  his  burden  of  proof. 
The  witness  Goodfellow  palpably  was  confused  about  the  dates  in- 
volved. It  is  quite  possible  that  the  claimant's  other  witnesses  were 
testifying  relative  to  another  occasion. 

Assuming  that  the  gates  and  board  were  open,  the  claimant  has  not 
established  fault  or  negligence  on  the  part  of  the  state,  unless  it  is  to 
be  found  that  the  state's  witnesses,  particularly  Eastman,  testified  at 
variance  from  the  facts,  and  it  is  to  be  inferred  that  some  state  em- 
ploye was  thus  being  protected.  Such  a  conclusion  is  not  justified,  and 
the  claimant  presented  his  case  on  the  theory  that  the  negligence  of  the 
state  consisted  in  maintaining  gate  stems  of  the  simple  design  and  in 
the  exposed  situation  of  those  at  the  weir,  thus  permitting  their  manip- 
ulation by  unauthorized  persons,  and  because  Eastman  failed  to  dis- 
cover opportunely,  or  at  all,  that  they  were  open.  The  case  is  barren 
of  any  proof  of  the  identity  of  the  individual  who  opened  them,  or 
the  manner  in  which  it  was  done.  Having  refused  to  infer  that  East- 
man opened  the  gates  and  flashboard,  the  question  remains  if  the  state 
is  responsible  for  their  manipulation  by  an  unauthorized  agency.  No 
evidence  was  afforded  that  it  is  necessary  or  usual  to  equip  gates  at 
waste  weirs,  or  in  similar  situations,  differently  from  these.  There 
was  testimony  that  in  water  supply  systems,  and  at  dams,  and  Barge 
Canal  locks,  devices  are  in  use  to  prevent  unauthorized  interference. 
These  consist  of  houses  built  over  the  gate  mechanism,  or  irregular 
shaped  stems,  requiring  a  wrench  of  special  design,  or  the  securing 
of  the  stems  by  Yale  locks.  However  proper  and  usual  in  such  situa- 
tions, they  have  not  been  shown  reasonably  necessary  for  the  waste 
weir  of  a  canal  feeder.  These  stems  are  not  readily  operable.  They 
require  a  large  -wrench,  and  Eastman  kept  his  in  the  care  of  a  relative 
living  near  the  weir.  This  was  sufficient  protection  against  ordinary 
vandalism  and  small  boys. 

Due  care  did  not  require  the  state  to  anticipate  any  other  inter- 
ference with  the  g^tes.  What  motive  was  to  have  been  anticipated  for 
such  interference,  and  who  could  have  the  motive  ?  This  was  not  an 
important  hydraulic  mechanism,  and  no  one  could  profit  by  interfering 
with  it.  The  likelihood  and  consequences  of  interference  were  not 
such  as  to  require  the  state  to  take  special  precautions.  Furthermore, 
any  one  interested  to  the  extent  of  bringing  to  the  scene  and  applying 
a  large  wrench  necessarily  would  have  found  little  difficulty  in  enter- 
ing a  house  or  shanty  erected  over  the  stems,  or  in  applying  a  Stillson 
wrench  to  a  specially  shaped  or  designed  gate  stem,  or  destroying  a 
lock  and  operating  the  gates.  The  use  of  Yale  locks  and  the  necessity 
for  having  the  appropriate  key  might  result  in  delay  in  operation  at 
times  when  the  necessity  was  immediate.  But,  in  any  event,  the  main 
fact  is  that  reasonable  care  and  precaution  did  not  require  the  state 
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to  anticipate  that  any  one  would  interfere  with  the  gates.  Due  care 
to  guard  against  overflow  of  the  feeder  and  danger  to  the  banks  might 
have  required  more  efficient  patrol  than  Eastman  gave,  but  we  are  not 
interested  in  that  phase  of  the  matter.  Negligence  is  imputed  to  him 
by  the  claimant  in  not  visiting  the  weir  to  observe  the  condition  of 
the  gates — ^a  diflferent  proposition.  There  was  no  negligence  in  that 
respect.  He  testified  to  the  condition  in  which  he  left  3ie  weir,  and 
that  the  gates  were  closed  and  the  flashboard  in  place.  He  had  no 
reason  to  anticipate  that  they  had  been  interfered  with,  or  to  visit  and 
inspect  the  weir  with  great  frequency,  to  see  if  they  had.  He  testified 
that  his  son  visited  there  daily,  and  that  he  personally  went  to  the 
gates  on  July  3d.  His  omission  to  be  there  July  2d  was  not  negligence 
for  which  the  state  is  liable. 

But,  assuming  the  state  negligently  discharged  water  into  the  creek 
at  the  aqueduct  and  weir  in  the  volume  alleged  by  the  claimant,  the 
latter  has  failed  to  establish  his  right  to  an  award.  The  maximum 
amount  of  water  discharged  at  any  time  into  the  creek,  according  to 
the  claimant's  contention  and  as  computed  by  the  engineer,  Palmer, 
was  124  cubdc  feet  per  second.  He  contends  that  this  volume,  added 
to  the  natural  discharge  of  the  stream,  caused  it  to  overflow  and  flood 
his  land  a  few  hours,  in  point  of  time,  before  the  natural  discharge 
alone  would  have  caused  the  flood,  and  that  his  lands  were  flooded  by 
act  of  the  state,  and  the  damage  done  shortly  before  it  would  have 
been  done  through  natural  causes,  and  therefore  that  the  state  is  liable 
for  his  loss,  or,  in  the  alternative,  that  the  state  is  liable  for  such  a 
proportion  of  his  damage  as  the  discharge  from  the  canal  system  re- 
lates to  the  sum  of  it  and  the  natural  flow  of  the  creek.  We  cannot 
accede  to  this  proposition. 

The  leading  case  on  this  subject  is  Carhart  v.  State  of  New  York, 
lis  App.  Div.  1,  100  N.  Y.  Supp.  499.    The  court  said  there : 

"These  authorities  establish  the  proposition  that,  if  this  injury  would  have 
happenect  irrespective  of  defendant's  negligence  the  defendant  is  not  liable 
for  any  damage,  although  its  negligence  contributed  thereto.  It  would  seem 
to  follow,  as  a  necessary  corollary  to  this  proposition,  that  if  any  part  of 
these  damages  would  have  resulted,  Irrespective  of  defendant's  negligence,  for 
such  part  of  the  damage  the  defendant  is  not  liable.  The  problem  is  then 
presented  to  determine  what  part,  If  any,  of  the  damage  would  have  resulted 
in^espective  of  the  defendant's  negligence." 

This  principle  was  affirmed  in  Ostrander  v.  State  of  New  York,  192 
N.  Y.  415,  85  N.  E.  668.  We  applied  it  in  a  case  identical  in  principle 
with  the  one  at  bar  very  recently.  In  Cooper  v.  State  of  New  York, 
103  Misc.  Rep.  209,  175  N.  Y.  Supp.  438,  the  claimant's  premises  were 
inundated  by  a  break  and  flood  from  the  canal,  followed  a  few  hours 
later  by  a  much  larger  natural  freshet  from  the  Mohawk  river.  We 
refused  an  award  to  the  claimant  and  wrote : 

**The  fact  that  the  break  and  lesser  flood  from  the  canal  occurred  a  few 
hours  previous,  in  point  of  time,  is  immaterial.  There  was  but  one  continu 
0U8  deluge.  It  began  with  the  lesser  onset  of  the  canal  waters,  and  was  con- 
tinned  by  the  natural  rise  in  the  Mohawk.  •  «  •  This  is  a  case  where  a 
flood,  due  to  the  negligence  of  the  state,  coincided  with  a  much  greater  and 
more  destructive  flood  due  to  natural  causes,  and  the  latter  was  of  such  ex- 
tent and  character  that  the  natural  deluge  alone  would  have  caused  inevii- 
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ably  all  of  the  loss  and  damage  whidi  has  come  to  the  claimant    Under  sadi 
circumstances,  there  can  be  no  recovery  against  the  state." 

Also: 

"If  any  part  of  the  claimant's  damages  would  have  resulted,  Irrespecflve 
of  the  state's  negligence,  for  such  part  of  the  damage  the  state  is  not  liable; 
but  the  state  is  liable  only  for  the  difference  between  the  total  amount  of  the 
claimant's  damage,  and  that  part  of  it  which  would  have  resulted,  irrespec- 
tive of  the  state's  negligence." 

On  July  2d,  the  natural  discharge  of  the  creek  reached  a  maximum 
of  930  cubic  feet  per  second.  The  capacity  of  the  stream  was  only 
480  cubic  feet  per  second.  At  some  time  during  July  2d  the  flood 
would  have  occurred  ngiturally.  As  a  result,  probably  all  of  the  claim- 
ant's damages  would  have  been  inflicted,  irrespective  of  any  discharge 
from  the  canal  system,  and  under  the  principle  above  mentioned  there 
can  be  no  recovery  for  it.  Certainly,  if  not  all,  a  part  of  the  damages 
would  have  resulted,  regardless  of  any  discharge  from  the  canal  or 
feeder,  in  which  event  the  state  would  be  liaUe  for  that  part  only 
which  would  not  have  occurred  naturally.  If  the  state  was  responsible 
for  any  portion  of  the  damage,  the  claimant  failed  to  offer  any  evi- 
dence to  establish  that  fact  or  that  portion.  The  burden  is  upon  him 
to  prove  all  the  essential  elements  of  his  case.  He  not  only  has  failed 
to  afford  any  proof  of  the  extent  of  the  state's  liability,  but  also  that 
the  state  is  liable  for  any  part  of  the  loss  at  all. 

We  have  discussed  this  case  at  some  length,  because  of  its  importance 
to  others  similarly  situated. 

It  is  clear  to  us  that  the  claim  must  be  dismissed. 

Claim  dismissed. 

ACKERSON,  P.  J.,  concurs. 

(106  Misc.  Rep.  1) 

BAUER  V.  STATE. 

(Ck)urt  of  Claims  of  New  York.    January,  1910.) 

1.  Canals  ^=»18 — Diversion  of  Cbeek — Negligence. 

The  failure  of  the  state,  after  diverting  a  creek  into  the  Barge  Canal, 
to  take  adequate  means  to  dispose  of  the  water  that  was  ifi  be  anticipated 
from  the  stream,  including  a  freshet,  causing  the  creek  to  overflow  its 
banks  adjacent  to  claimant's  premises,  was  negligence. 

2.  Canals   ^=»18 — ^Diversion   of   Water — ^Nbguqence — Damages. 

Where  claimant's  damage  followed  the  concurrence  of  a  natural  flood 
with  one  resulting  from  the  state's  negligence,  ttie  state  is  liable  for  all 
damage  if  none  would  have  occurred  except  for  its  negligence,  and  is  not 
liable  for  any  damage  if  all  of  it  would  have  happened  irrespective  of 
its  negligence,  though  that  might  have  contributed  thereto,  and  if  part 
of  damage  would  have  resulted  irrespective  of  its  negligence  the  state  is 
liable  for  such  part,  but  is  liable  only  for  differences  between  total  dam- 
asTP  and  part  of  it  which  would  have*  resulted,  irrespective  of  its  negli- 
gence. 

^=:9For  other  cases  see  same  topic  &  KEY-NUMBER,  ia  all  Key-Number^  Digests  ft  Indezts 
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3.  Ganals  ^as>18 — ^DxYxsaiON  of  Stekam — Flood — Davaobs. 

Where  state's  evidence  showed  there  would  have  been  a  natural  flood  of 
a  stream  affecting  claimant's  premises,  regardless  of  state's  negligence  in 
previously  diverting  stream  Into  a  canal  and  adding  a  large  volume  of 
water  to  such  natural  flood,  the  claim  would  be  dismissed,  unless  claim- 
ant sustained  burden  of  showing  not  only  the  state's  negligence,  but  dam- 
age resulting  proximately  and  solely  therefrom. 

Claim  by  George  Bauer  against  the  State  of  New  York  for  dam- 
ages caused  by  ^  flooding  of  claimant's  land.    Claim  dismissed. 

Wilf ord  T.  Purchase  and  Ernest  F.  Fox,  both  of  Newark,  for  claim- 
ant. 
John  H.  Clogston,  Deputy  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  Ganargua  river,  otherwise  and  more  appro- 
priately called  Mud  creek,  rises  in  the  Bristol  hills,  and  flows  thence  to 
the  Barge  Canal  near  Palmyra,  a  distance  of  28  miles.  Before  the 
construction  of  the  Barge  Canal,  the  creek  flowed  easterly  under  the 
Erie  Canal,  and  thence  sluggishly  and  tortuously,  in  an  easterly  direc- 
tion, along  the  lands  of  the  claimant  several  miles  beyond.  When  the 
Barge  Canal  was  built,  the  creek  was  taken  into  its  prism  just  easterly 
of  the  Palmyra  lock.  By-passes  were  provided  in  the  canal  below  the 
Palmyra  lock,  in  order  to  take  care  of  certain  mill  rights  along  the  creek. 
They  were  designed  to  carry  the  ordinary  discharge  of  the  creek  back 
into  its  old  channel  past  these  mills.  Further  east  of  Palmyra,  and  these 
by-passes,  a  spillway  equipped  with  gates  was  constructed.  It  is  known 
as  Harrison's  spillway.  It  was  designed  to  provide  an  exit  for  all 
flood  waters  of  the  creek  taken  into  the  canal,  and  to  provide  an  outlet 
for  all  discharge  of  the  creek  above  normal.  Its  crests  and  gates  were 
planned  to  effect  this  result.  The  spillway  discharges  into  the  natural 
channel  of  the  creek,  which  winds  its  way  into  proximity  to  the  canal 
at  this  point.  Thence  the  creek  pursues  its  natural  and  original  chan- 
nel to  the  claimant's  premises. 

The  Barge  Canal  in  June,  1916,  was  completed  and  in  operation  from 
a  point  west  of  Palmyra  easterly  to  a  point  east  of  Newark.  There  it 
connected  with  the  prism  of  the  old  Erie  Canal,  whose  dimensions  were, 
of  course,  much  less  than  that  of  the  Barge  Canal,  being  at  this  con- 
junction point  about  8  feet  deep  and  between  40  and  50  feet  wide. 

Between  Palmyra  and  Newark  is  Port  Gibson ;  Palmyra  is  about  2 
miles  from  Harrison's  spillway,  the  later  is  about  IV2  miles  from  the 
herein  mentioned  washout  near  Port  Gibson,  and  the  last  is  several 
miles  from  claimant's  premises. 

The  spring  of  1916  was  unusually  wet.  On  the  night  of  June  16th 
and  the  early  morning  of  June  17th  there  was  a  tremendous  precipita- 
tion in  the  watershed  of  Mud  creek,  in  the  Bristol  hills.  Various  wit- 
nesses described  the  downpour  as  one  of  the  heaviest  rainstorms  within 
their  recollection.  It  can  be  said  fairly  to  deserve  the  term  "cloud- 
burst," which  was  applied  to 'it.  Bridges  were  destroyed,  landslides 
precipitated,  boulders  unearthed,  and  farms  and  highways  inundated, 
all  due  to  the  rapidly  rising  and  overflowing  waters  of  the  creek.  As 
a  result,  on  the  morning  of  June  17th  there  was  a  freshet  of  the  creek 

^=>For  otber  cases  see  same  to£ic  A  KBT-NUMBSa  In  all  Key-Nomberad  Dlgssts  A  Indezoa 
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at  and  uear  the  point  of  its  entrance  into  the  Barge  Canal.  It  left  its 
banks,  extensive  areas  of  adjacent  "flats"  were  flooded,  and  it  dashed 
with  great  velocity  into  the  canal,  tearing  out  the  riprap,  rushing  over 
the  canal  bank,  and  depositing  a  sand  bar  in  the  canal,  which  afterward 
impeded  navigation  until  dredged  out.  This  tremendous  deluge,  pre- 
cipitated into  the  canal,  raised  its  level  rapidly.  A. great  volume  of 
water  poured  over  Harrison's  spillway,  and  into  the  channel  of  the 
creek  below  it.  The  water  elevation  of  the  creek,  ordinarily  12  feet 
below  the  spillway,  was  raised  until  it  was  only  18  inches  below.  The 
state  employe  in  charge  was  unable  to  open  the  spillway  gates,  because, 
when  he  arrived  there,  the  water  was  so  deep  over  the  crests  that  the 
gate  mechanism,  situated  between  them,  could  not  he  operated,  there 
being  no  bridges  over  the  crests  to  it. 

Some  water  was  being  fed  from  the  canal  west  of  Palmyra  through 
the  Palmyra  lock,  but  its  volume  w^s  not  established,  and  it  is  of  in- 
significance to  this  inquiry.  Water  was  being  discharged  into  the  Erie 
Canal  as  rapidly  as  the  latter  could  receive  it,  but  it  would  take  very  lit- 
tle and  afforded  an  outlet  of  negligible  importance.  The  water  rose 
until  it  flowed  over  the  bank  of  the  Barge  Canal  at  various  places,  par- 
ticularly at  a  point  near  Port  Gibson.  As  a  result,  about  200  feet  of 
the  bank  there  was  washed  out,  discharging  from  the  canal  a  vast  quan- 
tity of  water  and  reducing  the  level,  from  a  depth  of  about  16  feet 
throughout  its  area,  to  about  9  feet.  This  water  filled  an  extensive  ex- 
panse of  land  between  the  canal  ajid  the  West  Shore  Railroad  embank- 
ment, which  impeded  its  progress.  It  escaped  from  this  area  through  a 
large  earth  culvert  in  the  embankment  and  thence  along  the  channel  of 
a  brook  into  Mud  creek  at  a  point  several  miles  west  of  the  claimant's 
property. 

On  the  early  morning  of  June  18th,  the  creek  overflowed  its  banks 
adjacent  to  claimant's  premises  and  flooded  11^  acres  of  his  farm, 
causing  him  a  loss  of  $200. 

This  case  may  be  of  importance  to  other  claimants  interested  simi- 
larly in  this  event,  and  for  that  reason  we  will  discuss  our  position 
somewhat  fully.  There  are  three  questions  involved:  (1)  Was  the 
state  negligent?  (2)  Did  that  negligence  cause  an  increase  in  the 
volume  of  water  in  the  creek  at  the  claimant's  premises,  over  what  it 
would  have  been  otherwise  and  naturally  ?  (3)  Does  the  state  of  the 
evidence  establish  the  state's  liability  for  all  or  any  part  of  the  claim- 
ant's damages? 

[1]  We  have  little  difficulty  in  concluding  that  the  state  was  negli- 
gent. The  claimant  presented  evidence  to  establish  that  at  the  point  of 
the  break  the  canal  bank  foundations  were  insecure,  its  piling  defective, 
and  its  compacting  deficient.  However,  these  things,  if  true,  had  noth- 
ing to  do  with  the  break  and  flood.  The  bank  did  not  burst.  In  fact, 
it  was  not  a  "break"  at  all,  but  rather  a  washout.  Any  reasonable  or 
proper  earth  construction  would  have  washed  out.  Due  care  did  not 
require  a  bank  which  would  resist  successfully  the  overflow  of  a  large 
volume  of  water.  But  the  state  was  negligent  in  diverting  the  creek 
into  the  canal,  and  failing  to  make  reasonable  provision  for  the  safe  dis- 
position of  such  volume  of  discharge  through  it,  as  reasonably  ought  to 
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have  been  foreseen  and  anticipated.  A  discharge  such  as  this,  exces- 
sive and  infrequent  tfiough  it  was,  was  not  such  that  the  state  was  not 
bound  to  anticipate  it.  In  the  previous  month  substantiallv  the  same  or 
a  greater  flood  was  experienced  The  Erie  Canal  afforded  no  consid- 
erable outlet,  and  the  by-passes  and  spillway  were  demonstrated  in 
actual  use  on  this  occasion  to  be  inadequate.  Then,  too,  the  gates  were 
negligently  inaccessible.  In  short,  the  state  diverted  the  credc  into  the 
canal,  and  then  omitted  to  take  adequate  means  to  dispose  of  such 
water  as  was  to  have  been  anticipated  from  it.  The  overflow  and 
washout  of  the  bank  at  some  point  was  inevitable.  The  state's  course 
and  omissions  were  negligence. 

[2]  Our  second  inquiry  must  be  answered  affirmatively.  The  nor- 
mal depth  of  the  water  m  the  canal  was  12  feet,  irrespective  of  the 
water  of  Mud  creek.  Before  the  washout,  the  creek  increased  its  depth 
to  IS  feet.  The  washout  reduced  the  water  to  9  feet  Thus  escaped, 
not  only  the  3  feet  of  flood  water  from  the  creek  stored  in  the  level, 
but  also  3  feet  of  the  normal  body  of  water  in  it.  Obviously  the  vol- 
ume released  was  very  large.  A  tremendous  quantity  of  water,  other 
than  the  natural  discharge  of  the  stream,  was  precipitated  into  the  creek 
and  upon  the  claimant's  premises,  because  of  the  state's  culpability. 

But  these  circumstances  do  not  entitle  the  claimant  necessarily  to  a 
recovery.  Recently  this  court  applied  and  restated  the  principles  ap- 
plicable to  a  determination  of  liability,  where  the  claimant's  damages 
followed  the  concurrence  of  a  natural  flood,  with  one  resulting  from  the 
state's  remissness.  In  Cooper  v.  State  of  New  York,  103  Misc.  Rep. 
a»,  175  N.  Y.  Supp.438,  we  said: 

*^"(l)  If  none  of  the  claimant's  damage  would  have  occurred,  except  for  the 
negligence  of  the  atate,  the  state  is  liable  for  It  all ;  (2)  if  all  of  the  claimant's 
damage  would  have  hapi>ened  irrespective  of  the  state's  negligence,  the  state  is 
not  Uable  for  any  of  it,  although  its  negligence  may  have  contributed  thereto; 
and  (3)  if  any  part  of  the  claimant's  damages  would  have  resulted,  irrespech 
tSre  of  the  state's  negligence,  for  such  part  of  the  damage  the  state  is  noc 
Uable :  but  the  state  is  liable  only  for  the  difference  between  the  total  amount 
of  the  claimant's  damage,  and  that  part  of  it  which  would  have  resulted,  ir- 
respective of  the  state's  negligence.  In  the  latter  case,  great  dlflaculty  in  ap- 
portl(ming  responsibility  in  any  given  case  probably  will  be  met,  but  that 
difficulty  is  not  a  bar  to  recovery.  It  is  the  duty  of  the  court  to  apportion  it, 
as  best  it  can  from  the  proof,  and  much  license  wiU  be  accorded  the  trial 
court  in  its  effort." 

We  based  this  analysis  upon  previous  decisions  in  the  appellate 
courts.  Carhart  v.  State  of  New  York,  115  App.  Div.  1,  100  N.  Y. 
Supp.  499;  O'Donnell  v.  City  of  Syracuse,  184  N.  Y.  1,  76  N.  E.  738, 
3  I,.  R.  A.  (N.  S.)  1053,  112  Am.  St.  Rep.  558,  6  Ann.  Cas,  173;  Os- 
trander  v.  State  of  New  York,  192  N.  Y.  415,  85  N.  E.  668.  We  have 
applied  these  principles  very  recently  in  a  case  similar  to  the  one  at 
bar.  Harter  v.  State  of  New  York,  106  Misc.  Rep.  9,  175  N.  Y. 
Supp.  443. 

[i]  It  is  clearly  evident  that  there  would  have  been  a  flood  of  greater 
or  less  magnitude,  affecting  the  claimant's  premises  on  Jime  18,  1916, 
irrespective  of  the  state's  fault.  It  was  conceded  that  the  claimant's 
premises  were  flooded  each  spring,  and  had  been  for  many  years,  by  the 
natural  rise  of  the  creek.    He  alleged  in  his  claim  that  his  premises  were 
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flooded,  also,  in  the  freshet  of  the  previous  May.  There  was  a  con- 
flict among  the  witnesses  as  to  whether  the  May  flood  or  the  one  in 
question  was  the  higher,  but  it  is  certain  that  at  other  points  on  the 
stream  above  the  canal  they  were  approximately  equal.  It  was  testified, 
and  is  conceded,  that  at  these  places  both  the  May  flood  and  June  flood 
were  much  higher  than  the  annual  spring  floods.  It  is  obvious,  there- 
fore, that  if  the  spring  freshets  overflowed  the  claimant's  premises,  and 
if  the  May  flood  did  so,  the  flood  of  June,  gpreater  than  the  former,  and 
approximately  the  same  as  the  latter,  would  have  had  the  same  result. 

From  this  point  both  parties  refused  to  make  further  proof.  The 
claimant  contended  that  the  burden  was  upon  the  state  to  proceed  from 
this  point,  and  to  establish,  either  that  all  of  the  claimant's  injury  and 
damages  would  have  occurred  irrespective  of  its  negligence,  or  that 
a  part  of  the  loss  would  have  resulted  from  the  natural  flood,  irre- 
spective of  the  state's  negligence,  and,  in  the  latter  event,  the  part  or 
proportion  which  thus  would  have  occurred,  and,  by  subtraction  of  the 
latter  from  the  total  damages,  the  part  only  for  which  the  state  is 
liable.  The  state  contended  that,  having  shown  by  cross-examination 
and  affirmative  proof  that  a  natural  flood  would  have  affected  the  claim- 
ant's premises  at  this  time,  irrespective  of  any  negligence  on  the  part 
of  the  state,  and  this  state  of  the  proof  leaving  it  unestablished  whether 
the  state's  negligence  caused  any  part  of  the  injury  at  all,  the  burden 
was  upon  the  claimant,  as  a  part  of  his  duty  to  establish  his  cause  of 
action,  to  proceed  and  show  that  the  claimant's  damages  were  due  solely 
to  the  state's  negligence,  or,  if  not,  what  part,  if  any,  was  so  caused, 
and,  in  case  of  failure  to  meet  this  burden,  to  suflFer  dismissal  of  his 
claim. 

In  brief,  the  evidence,  as  it  stands,  shows  that  there  would  have  been 
a  natural  flood  affecting  the  claimant's  premises,  regardless  of  the 
state's  negligence,  and  that  the  state's  negligence  did  add  a  large  volume 
of  water  to  this  natural  flood.  But  it  does  not  appear  whether  or  not 
the  natural  flood  alone  would  have  caused  none  of  the  damage,  or  all 
of  it,  or  part  of  it,  and  if  part  of  it  would  not  have  resulted,  except 
for  the  state's  negligence,  the  proportion,  extent,  or  amount  of  that 
part. 

Of  course,  in  some  respects  such  *  situation  is  very  unsatisfactory  to 
the  court,  but  we  have  to  meet  situations  as  we  find  them.  We  agree 
with  the  state's  contention  that  the  claim  must  be  dismissed,  because  the 
claimant  has  failed  to  prove  his  claini.  A  claimant  must  establish 
all  the  essentials  of  his  claim  by  a  preponderance  of  the  evidence.  The 
burden  was  upon  this  claimant,  not  only  to  prove  that  the  state  was 
negligent,  but  that  his  damages  resulted  proximately  and  solely  from 
that  negligence.  This  question  was  involved  directly  in  the  claim  of 
Harter  v.  State  of  New  York,  supra.  We  dismissed  that  claim,  say- 
ing: 

"If  the  state  was  responsible  for  any  portion  of  the  damage,  the  claimant 
failed  to  offer  any  evidence  to  estabUsh  that  fact  or  that  portion.  The  burden 
is  upon  him  to  prove  aU  the  essential  elements  of  his  ease.  He  not  only  has 
faUed  to  afford  any  proof  of  the  extent  of  the  state's  liability,  but  also  that 
the  state  is  Uable  for  any  part  of  the  loss  at  all.'' 
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All  motions  made  at  the  trial,  decision  upon  which  was  reserved,  are 
denied.    The  claim  is  dismissed* 
Claim  dismissed. 

ACKERSON,  P.  J.,  concurs. 

a03  Misc.  Bep.  233} 

ATLANTA  CONST.  CO.  ▼.  STATE. 

(Court  of  Claims  of  New  York.     April,  1918.) 

1,  Highways  ^=>113(4) — Contracts — Materiai^—Extra  Expenses. 

Where  a  contract  to  construct  a  highway  for  the  state  directed  that  the 
stone  for  a  certain  part  of  the  road  "shall  be  local  material,  the  source  of 
supply  being  one-half  mile  north  of  station  88  plus  00  and  133  plus  00, 
on  road  to  be  improved,"  the  contractor  was  entitled  to  rely  thereon,  and 
when  it  subsequently  appeared,  because  of  mutual  mistake,  that  ma- 
terial so  described  was  not  available,  the  additional  cost  of  obtaining  it 
elsewhere  could  be  recovered  by  the  contrsctor. 

2.  Statis  ^=»101 — Contracts — Construction. 

In  construing  a  contract  between  the  state  and  an  individual,  the 
same  rules  are  to  be  applied  as  are  applicable  to  a  contract  between 
private  individuals. 

Claims  for  damages  filed  by  the  Atlanta  Construction  Company  I 

against  the  State  of  New  York  for  the  building  of  a  county  highway, 
known  as  "Dresden-Penn  Yan  County  Highway  No.  1205." 

Herbert  A.  Heminway,  of  Corning,  for  claimant.  | 

Merton  E.  Lewis,  Atty.  Gen.,  and  Henry  P.  Nevins,  Deputy  Atty.  j 

Gen.,  for  the  State.  j 

ACKERSON,  P.  J.    This  is  a  claim  against  the  state  of  New  York  ! 

for  $3,951.99,  filed  by  the  Atlanta  Construction  Company  August  19,  \ 

1914.    This  company  made  a  contract  with  the  state  of  New  York  for  ] 

the  building  of  a  county  highway  known  as  the  "Dresden-Penn  Yan  i 

County  Highway  No.  1205."    The  work  was  completed  by  the  claimant,  j 

and  claimant  has  been  paid  in  full  for  said  work,  except  that  it  insists  j 

that  it  is  entitled  to  the  sum  above  mentioned. 

[1]  Item  No.  40  in  said  contract  relates  to  7,380  cubic  yards  of  stone 
for  the  sub-bottom  course.  Written  on  the  plans  or  maps,  which  were 
expressly  made  a  part  of  the  contract,  is  the  following: 

"The  stone  for  item  40  shall  be  local  materijil ;  the  source  of  supply  being 
one-half  mUc^  north  of  station  88  plus  00  and  133  plus  00,  on  road  to  be  im- 
proved." 

The  contractor,  when  it  made  up  its  bid,  considered  this  clause  a 
positive  statement  of  fact  by  the  state,  upon  which  it  absolutely  relied, 
and  also  further  considered  it  as  a  direction  and  command  from  the 
state  that  the  stone  should  be  taken  from  the  place  there  indicated. 
In  making  up  its  bid,  it  therefore  figured  the  cost  of  hauling  the  stone  I 

from  that  place  to  the  road.    When  it  came  to  build  the  road,  it  could 
not  obtain  the  stone  from  that  place,  and  had  to  draw  the  stone  a 
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considerable  distance  farther  than  it  figured  on  when  making  up  its 
bid,  to  its  extra  cost  and  damage  in  the  said  sum  of  $3,951.99. 

This  provision  above  quoted  in  reference  to  item  40  being  a  part 
of  the  construction  plan,  and  the  construction  plan  being  a  part  of  the 
contract,  we  believe  that  this  became  a  part  of  the  contract  itself, 
and  not  merely  information  for  bidders,  nor  an  estimate  or  opinion 
or  representation  leading  up  to  the  making  of  the  contract.  We  are  ful- 
ly aware  that  these  contracts  are  so  drawn  as  to  excuse  the  state  from 
almost  any  statement  or  representation  which  it  may  make  in  reference 
to  matters  similar  to  the  one  here  involved ;  but  we  believe  that  there 
should  be  a  limit  placed  on  this  method  of  leading  a  contractor  astray 
to  his  damage  and  loss.  There  is  no  reason  why  uie  English  language, 
when  used  by  officials  of  the  state,  should  not  have  the  same  meaning 
and  significance  which  is  attached  to  it  when  used  in  contracts  be- 
tween individuals.  There  was  no  ambiguity  in  any  way  about  this 
statement.  It  was  positive,  direct,  and  peremptory*  The  contractor 
might  well  be  excused  from  relying  upon  it  as  it  did,  if  an  excuse 
were  necessary.  It  was  an  unqualified  statement  that  the  contractor 
must  use  certain  material  from  a  certain  place  in  the  construction  of 
the  road.  In  this  case  the  contractor  did  not  rely  upon  this  positive 
and  unqualified  statement  of  the  state,  which  we  think  it  had  a  right 
to  do,  but  it  went  further,  and  investigated  for  itself,  and  was  told 
by  the  one  in  possession  of  the  stone  that  it  could  have  it  at  the  going 
price;  but  thereafter,  wh^n  it  came  to  build  the  road,  it  found  that 
it  could  not  get  the  stone,  because  the  one  in  possession  thereof  had 
simply  a  life  estate  in  the  premises,  so  that  here  it  seems  to  us  the 
state  is  defeated,  even  on  its  own  contention  that  the  contractor  should 
make  the  investigation  for  itself.  It  did  do  so,  and  such  investiga- 
tion confirmed  the  statement  made  by  the  state.  It  was  therefore  a 
mutual  mistake  of  the  state  and  of  the  contractor,  but  one  into  which 
the  contractor  was  led  by  the  certain  order,  direction,  and  statement 
of  the  state.  The  state,  under  such  circumstances,  cannot  be  permitted 
to  evade  the  responsibility  for  its  own  mistake  in  compelling  a  con- 
tractor to  make  a  bid  based  upon  the  cost  of  delivering  material  which 
could  not  be  obtained. 

[2]  The  state  is  called  upon,  ii^  contracting  with  its  citizens,  to  set 
a  standard  which  for  fairness,  justice,  equity,  honesty,  and  plain, 
frank  statement  of  its  purpose,  without  subterfuge  or  circumlocution, 
shall  be  beyond  all  criticism  as  being  in  any  way  possible  of  deception. 
We  find  as  a  fact  that  the  language  of  the  contract  actually  misled  the 
contractor.  The  contract  was  perfectly  susceptible  of  the  construc- 
tion the  contractor  gave  it.  It  was  deceived  by  this  act  of  the  state 
to  its  loss.  Justice  requires  that  the  state  should  make  it  good.  The 
same  principle  for  which  we  are  here  contending  is  well  set  forth 
in  the  case  of  Hollerbach  v.  United  States,  233  U.  S.  165,  34  Sup.  Ct 
553,  58  L.  Ed.  898.  The  facts  in  that  case  were  somewhat  different 
from  those  in  the  case  at  bar,  but  the  general  principle  is  the  same. 
That  was  a  contract  with  similar  provisions  to  the  one  here  involved, 
and  yet  the  Supreme  Court  of  the  United  States  held  that  the  govern- 
ment was  bound  by  its  positive  statement  of  fact,  notwithstanding 
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the  contract  required  the  contractor  to  investigate  the  scene  of  the  con- 
tract and  satisfy  himself  of  the  statements  in  the  contract  from  his 
own  investigation.    The  court  there  said: 

"A  government  contract  should  be  Interpreted  as  are  contracts  between 
individuals,  with  a  view  to  ascertaining  the  intention  of  the  parties  and  to 
give  It  effect  accordingly.  •  •  •  In  paragrai^  33  the  speclflcations  spoke 
with  certainty  as  to  a  part  of  the  conditions  to  be  encountered  by  the  claim- 
ants." 

And  that  is  what  we  are  here  contending — ^that  this  statement  of 
the  state  was  a  certain  positive  statement  and  left  no  room  upon  the 
face  of  it  for  any  doubt  by  anybody  that  conditions  did  not  exist  just 
as  there  stated.    The  court  further  said: 

"We  think  this  positive  statement  of  the  spedflcations  must  be  taken  as 
true  and  binding  upon  the  government,  and  that  upon  It,  rather  than  upon 
the  claimants,  must  fall  the  loss  resulting  from  such  mistaken  representa- 
tions. We  think  it  would  be  going  quite  too  far  to  Interpret  the  general  lan- 
guage of  the  other  paragraphs  as  requiring  Independent* investigation  of  facts 
which  the  speclflcations  furnished  by  the  government  as  a  basis  of  the  oon- 
tract  left  In  no  doubt.  If  the  government  wished  to  leave  the  matter  open  to 
the  Independent  Investigation  of  the  claimants.  It  might  easily  have  omitted 
the  spedflcation  as  to  the  character  of  the  filling  back  of  the  dam.  In  its 
positive  assertion  of  the  nature  of  this  much  of  the  work,  it  made  a  represen- 
tation upon  whldi  the  elalmants  had  a  right  to  rely,  without  an  investigatioa 
to  prove  Its  falsity." 

We  think  this  language  applies  with  great  force  to  the  facts  in  this 
case.  It  works  no  hardship  upon  the  state,  but  simply  holds  the  state 
to  its  word,  which,  in  all  fairness,  it  ought  to  be  willing  to  stand  by. 

The  language  of  Judge  Earl,  in  Danolds  v.  State  of  New  York,  89 
N,  Y.  44,  42  Am.  Rep.  277,  may  well  be  quoted  as  sustaining  our  de- 
cision here.    He  said: 

•'The  sovereign  can  contract,  and  has  very  many  occasions  to  do  so;  It  can 
bnlld  canals  and  public  buildings,  and  engage  in  pnbUc  works,  and  in  carry- 
ing forward  its  projects  it  makes  use  of  the  instrumentalities  which  individu- 
als use  for  the  same  purposes.  It  must  be  governed  by  the  same  rules  of 
common  honesty  and  justice  which  bind  individuals.  It  is  for  Its  Interest 
that  Its  contracts  should  be  binding  upon  all  the  parties  thereto.  If  it  can  at 
pleasure  violate  or  abandon  its  contracts,  in  the  absence  of  any  stipulation 
anthorizing  it  to  do  so,  there  will  be  such  uncertainty  and  risk  attending  all 
its  contiactB  that  it  will  go  into  the  tiuirket  for  work  and  materials  at  a 
greet  disadvantage.  As  was  well  said  by  Judge  Allen,  in  People  v.  Stephens^ 
71  N.  Y.  549:  'There  is  not  one  law  for  the  sovereign  and  another  for  the  sub- 
ject; but  when  the  sovereign  engages  in  business  and  the  conduct  of  busi- 
ness enterprises,  and  contracts  with  individuals,  •  •  •  whenever  the  con- 
tract in  any  form  comes  before  the  courts,  the  rights  and  obligations  of  the 
contracting  parties  must  be  adjusted  upon  the  same  principles  as  if  both 
contracting  parties  were  private  persons.  Both  stand  upon  equaUty  before 
the  law,  and  the  sovereign  is  merged  in  the  dealer,  contractor  and  suitor." 

Order  accordingly. 

WEBB  and  CUNNINGHAM,  JJ.,  concur. 
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VAN  lAAR  V.  MAROHESINL. 

(Municipal  Court  of  City  of  New  York,  Borough  of  Manhattan,  First  District 

April  10,  1919.) 

1.  INNKEEPEBS  ^=»2 — ^LlEW  OF  BOABDING  HoUSE  KeBPEB — CHATTELS  OF  ThIBD 

Pebson — ^LlBN. 

Lien  Law,  S  181,  giving  Innkeepers  and  boarding  house  keepers  a  lien 
on  chattels  of  third  person  brought  on  the  premises  by  boarder,  is  Invalid 
as  applied  to  boarding  house  keepers. 

2.  CoNSTiTTTnoNAL   Law    9=^00— Boa&di NO   HoxJSB   Keefeds — LiSN — Dub 

Pbogess. 

At  common  law  a  boarding  house  keeper  had  no  lien  upon  diattels  of  a 
third  person  brought  on  the  premises  by  the  boarder,  and  Lien  Law,  S  181, 
extending  the  lien  to  such  chattels,  would  deprive  the  owner  of  property 
without  due  process  of  law»  and  would  be  unconstitutionaL 

Action  by  Adrian  Van  Laar  against  Adele  Marchesini.    Judgment 
for  plaintiff. 
A.  Spotswood  Campbell,  of  New  York  City,  for  plaintiff. 
Hirson  &  Bertini,  of  New  York  City,  for  defendant 

COLEMAN,  J.  [1]  The  main  question  presented  in  this  case  is 
whether  a  boarding  house  keeper  has  a  lien  upon  chattels  brought  on 
the  premises  by  a  boarder,  but  owned  by  a  third  party. 

Plaintiff  was  the  owner  of  certain  furniture,  which  he  loaned  to  one 
Von  Hochenberg  with  the  imderstanding  that  the  latter  would  use  it 
for  about  a  month  in  a  certain  apartment,  and  would  then  store  it 
for  plaintiff's  benefit.  Von  Hochenberg  used  it  as  agreed  for  about  a 
month,  and  thereafter,  instead  of  storing  it,  engaged  board  in  defend- 
ant's boarding  house,  and  brought  the  furniture  there  with  him  for  his 
personal  use,  without  notifying  defendant  that  it  did  not  belong  to  him. 
After  remaining  for  several  weeks,  he  departed  from  defendant's 
establishment  without  paying  his  bill,  but  leaving  behind  him  plaintiff's 
furniture.  The  latter  now  brings  this  action  in  replevin  to  recover  a 
portion  of  the  chattels  upon  which  defendant  claims  a  lien  to  secure 
the  payment  of  Von  Hochenberg's  unpaid  bill. 

At  common  law  an  innkeeper  under  these  circumstances  would 
have  had  a  lien  on  the  plaintiff's  chattels,  but  a  boarding  house  keeper 
would  not.  Cochrane  v.  Schryver,  12  Daly,  174;  Mcllvaine  v.  Hilton, 
7  Hun,  594;  Grinnell  v.  Cook,  3  Hill,  485,  38  Am.  Dec.  663.  The 
Lien  Law,  however,  in  section  181,  provides : 

**A  keeper  of  a  hotel,  apartment  hotel,  inn,  boarding  house  or  lodging 
house,  except  an  emigrant  lodging  house,  has  a  lien  upon,  while  in  possession, 
and  may  detain  the  baggage  and  other  property  brought  upon  his  premises 
by  a  guest  boarder  or  lodger,  for  the  proper  charges  due  from  him,  on  ao* 
count  of  his  accommodation,  board  and  lodging,  and  such  extras  as  are  fur- 
nished at  his  request  If  the  keeper  of  such  hotel,  apartment  hotel  inn, 
boarding  or  lodging  house  knew  that  the  property  brought  upon  his  premises 
was  not,  when  brought,  legally  in  iwssession  of  such  guest,  boarder  or  lodger, 
or  had  notice  that  such  property  was  not  then  the  property  of  such  guest 
boarder  or  lodger,  a  lien  thereon  does  not  exist.  An  apartment  hotel  within 
the  meaning  of  this  section  includes  a  hotel  wherein  apartments  are  rented 
for  fixed  periods  of  time,  either  furnished  or  unfurnished,  to  the  occupants 
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of  wbich  the  keeper  of  such  hotel  supplies  food,  If  lequlted.  A.  guest  of  an 
apartment  hotel,  within  the  meaning  of  this  section.  Includes  each  and  every 
person  who  Is  a  member  of  the  family  of  the  tenant  of  an  apartment  therein, 
and  for  whose  support  such  tenant  is  legally  liable." 

The  Appellate  Term,  in  Bamett  v.  Walker,  39  Misc.  Rep.  323,  79 
N.  Y.  Supp.  859,  held  that  this  provision  of  the  statute,  then  contained 
in  section  71,  should  be  construed  to  make  the  lien  of  either  an  inn- 
keeper or  a  boarding  house  keeper  superior  only  to  the  property  rights 
of  the  guest  or  boarder  in  the  chattels  which  he  had  brought.  In 
other  words,  the  court  there  held  that  the  rights  of  a  third  party  in  the 
chattels  were  not  intended  by  the  statute  to  be  subordinated  to  the  lien 
of  either  an  innkeeper  or  a  boarding  house  keeper.  This  view,  however, 
was  not  adopted  by  the  Court  of  Appeals  in  Waters  &  Co.  v.  Gerard, 
189  N.  Y.  302,  82  N.  E.  143,  24  L.  R.  A.  (N.  S.)  958,  121  Am.  St. 
Rep.  886,  12  Ann.  Cas.  397,  where  it  was  held  that  the  intention  of  the 
statute  was  to  grant  a  Hen  to  an  innkeeper  superior  even  to  the  rights 
of  a  third  party.  In  that  case,  furthermore,  the  Court  of  Appeals 
held  the  statute  to  be  constitutional  as  applied  to  an  innkeeper,  but  the 
reasoning  shows  plainly  that  the  decision  would  have  been  otherwise 
if  the  lien  had  been  a  boarding  house  keeper's.  The  court  recognized 
that  the  granting  of  a  Hen  was  such  an  interference  with  the  property 
rights  of  the  owner  of  the  chattel  as  to  come  within  the  prohibition  of 
the  Constitution  against  depriving  a  person  of  his  property  without 
due  process  of  law.  The  court,  however,  held  that  at  common  law, 
before  the  adoption  of  our  Constitution,  an  innkeeper  had  had  such 
lien  over  the  goods  of  a  third  party  brought  to  his  inn  by  a  guest, 
and  that  therefore  a  confirmation  of  such  rights  in  a  statute  was  not 
unconstitutional. 

[J]  This  reason,  of  course,  could  not  apply  to  a  boarding  house 
keeper's  Hen,  and  it  would  logically  follow  that  a  statute  attempting  to 
give  such  Hen  over  the  goods  of  a. third  party  is  unconstitutional.  Nor 
is  it  at  all  unreasonable  to  draw  this  distinction  between  an  innkeeper's 
Hen  and  a  boarding  house  keeper's  Hen.  As  pointed  out  in  Waters  & 
Co.  v.  Gerard,  supra,  the  basis  for  an  innkeeper's  lien,  is  the  extraordi- 
nary obligation  that  he  is  subjected  to,  not  only  in  the  safeguarding 
of  his  guests'  goods,  but  also  in  his  duty  to  accept  any  proper  person 
who  applies  for  entertainment.    The  court  said: 

"The  extraordinary  liability  and  the  Hen  are  concarrent,  and  go  hand  In 
hand,  and  together  make  up  the  rule  founded  on  public  policy." 

This  liability  still  persists  for  innkeepers,  and  it  is  not  unreasonable 
to  continue  for  them  their  common-law  compensatory  Hen.  A  boarding 
house  keeper,  however,  is  under  no  such  obligation,  and  therefore  the 
statute  had  no  lien.  To  extend  that  Hen  to  the  goods  of  a  third  per- 
son, who  was  in  no  way  a  party  to  the  transaction  between  the  boarding 
house  keeper  and  his  boarder,  would  be  depriving  the  owner  of  prop- 
erty without  due  process  of  law,  and  would  be  unconstitutional. 

The  cases  of  Corbett  v.  Cushing,  4  N.  Y.  Supp.  616,  and  Leonard 
V.  Harris,  147  App.  IHv.  458,  131  N.  Y.  Supp.  909,  are  not  inconsistent 
with  these  views,  because  in  those  cases  the  decisions  were  based  upon 
the  provisions  of  the  recording  acts.    The  decision  in  Jones  v.  Morrill, 
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42  Barb.  623,  is  inconsistent  with  the  holding-  in  this  case,  but  it  does 
not  appear  that  there  the  constitutionality  of  the  statute  was  specifical- 
ly raised. 

Judgment  must  therefore  be  entered  for  plaintiff,  as  demanded  in 
the  complaint 


(IC^  Misc.  Rep.  710) 

In  re  SBVBEANOB'S  ESTATE). 

(Surrogate's  Court,  New  York  County.     April  9,  1919.) 

1.  Taxation   «s»900(3)— Tbansfek  Tax — ^Vaoatino   AsfiBssMEirx^-Powxm  of 

SuasoQATE's  Court. 

Under  Code  Civ.  Proc.  §  2490,  subd,  6,  the  Surrogate's  Court  lias  power 
to  open  an  order  entered  more  than  lour  years  before,  and  to  grant  a 
reappraisal  of  the  assets  of  a  decedent's  estate,  on  the  ground  of  fraud  or 
newly  discovered  evidence. 

2.  Taxation   ^s:»90O(3) — Teansiteb  Tax — Vacatino   Assessment — ^Noxicx. 

All  persons  afPected  by  the  opening  of  an  order  assessing  a  transfer  tax 
upon  estate  of  a  decedent  are  entitled  to  notice  of  an  application  to  re- 
open such  an  order,  but  under  Code  Civ.  Proc..  $  1287,  such  notice  need 
not  necessarily  be  In  the  form  of  a  citation;'  it  b^ng  sufficient  if  it 
gives  them  an  opportunity  to  question  the  sufficiency  of  the  papers  upon 
which  the  application  is  made,  or  the  valuation  placed  on  the  property! 
or  the  amount  of  tax  imposed  on  its  transfer,  the  jurisdiction  acquired 
on  the  entry  of  the  order  continuing  for  the  purpose  of  any  subsequent 
proceeding  having  for  its  object  a' modification  of  the  order,  not  only 
as  to  the  res»  but  also  as  to  all  parties  of  whom  the  court  had  Jur- 
isdiction at  that  time,  until  the  final  determination  of  the  proceeding. 

3.  Taxation  ^=»900(3) — Tbansfeb  Tax — ^Apfbaisal — Citation. 

A  petition  of  the  state  comptroller  to  reopen  an  appraisal  and  set 
aside  an  assessment  of  transfer  tax,  and  an  order  directing  that  a  cita- 
tion issue,  and  the  recitals  in  the  order  directing  service  of  citation  with- 
out the  state,  held  to  sufficiently  show  that  citation  was  int^aded  to  be 
directed  to  a  certain  person  as  administrator,  and  not  In  his  individual 
capacity. 

4.  Taxation  ^=»900(3) — ^Transfbb  Tax-^Pboceeding  to  Open  Gbubb  Fixing 

Tax. 

Proceeding  brought  before  surrogate  by  state  comptroller  to  open  order 
fixing  transfer  tax  and  for  new  trial  was  properly  comni»ioed  by  peti- 
tion and  citation,  under  Code  Civ.  Proc.  {  2518.  - 

In  the  matter  of  the  estate  of  Louis  H.  Severance.  On  motion  to 
vacate  and  set  aside  an  order  directing  service  of  citation  without  the 
state.    Mojtion  denied. 

William  W.  Wingate,  of  New  York  City,  for  State  Comptroller. 

Sullivan  &  Cromwell,  of  New  York  City  (Alfred  Jarets^i  and  Ralph 
Royall,  both  of  New  York  City,  of  counsel),  for  respondents  Severance 
and  Prentiss. 

FOWLER,  S.  This  is  a  motion  to  vacate  and  set  aside  an  order 
of  this  court,  dated  the  14th  day  of  June,  1918,  which  directed  that 
the  service  of  a  citation  without  the  state  be  made  by  delivering  a  copy 
thereof  to  John  L.  Severance  and  Elizabeth  S.  Allen,  the  persons 
named  therein,  and  to  vacate  and  set  aside  the  citation  and  the  service 
thereof  in  pursuance  of  such  order.     The  motion  is  made  by  attor- 

^s»Fot  other  cases  see  same  topio  &  KBT-NUMBJSR  in  all  Key-Numbered  DIseste  A  Indexes 
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neys  who  appear  specially  for  Jrfin  h*  Severance  arid  Elizabeth  S. 
Allen  (now  Prentiss)  for  the  purpose  of  the  motiwi  only.  They 
contend  that  this  court  has  no  jurisdiction  to  grant  the  relief  asked 
for  in  the  petition  upon  which  the  citation  was  issued;  that  this 
court  has  no  jurisdiction  to  issue  a  citation  txpon  such  a  petition  and 
direct  its  service  outside  the  state  of  New  York;-  that  the  citation 
directed  to  John  L.  Severance,  as  administrator,  is  invalid,  because 
neither  the  petition  nor  the  order  directing  the  service  of  citation 
named  "John  L.  Severance  as  administrator"  as  a  party  to  the  pro- 
ceeding, while  the  citation  itself  is  directed  to  "J^^n  ly.  Severance  as 
administrator/' 

The  petition  upon  which  the  citation  was  issued  was  made  by  the 
comptroller  of  the  state  of  New  York,  and  the  relief  for  which  he 
prayed  was  that  the  order  of  this  court  assessing  a  tax  upon  the  es- 
tate of  the  decedent  herein  be  vacated  and  set  aside,  apd  that  an  ap- 
praiser he  designated  to  reappraise  certain  assets  of  the  estate,  which 
he  alleged  were  undervalued  in  the  original  tax  proceeding.  From 
the  allegations  of  the  jjctition  and  the  records  of  this  court  it  appears 
that  the  decedent  died  on  the  25th  of  June,  1913,  a  resident  of  the 
county  of  New  York,  and  that  letters  of  administration  upon  his 
estate  were  granted  by  this  court  to  his  son,  John  L.  Severance ;  that 
subsequently  a  proceeding  was  brought  to'  assess  a  tax  upon  his  estate 
in  accordance  with  the  provisions  of  the  Tax  Law  of  this  state 
(Consol.  Laws,  c.  60);  and  that  John  L.  Severance  and  BUzabethS. 
Allen,  hfs  only  next  of  kin,  voluntarily  appeared  before  the  transfer 
tax  appraiser  and  signed  an  instrument  by  which  they  waived  notice 
of  the  proceeding  to. determine  the  transfer  tax  upon  his  estate.  The 
administrator,  Joha  L.  Severance,  executed  several  affidavits  in  this 
county  in  connection  with  the  appraisal  of  the  estate  by  the  transfer 
tax  appraiser;  he  also  verified  in  this  county  the  schedules  of  aissets 
and  liabilities  submitted  to  die  appraiser.  An  order  assessing  a  tax 
upon  the  estate  of  the  decedent  was  made  by  this  court  on  December 
4,  1913.    No  appeal  was  taken  from  the  order. 

The  petition  of  the  state  comptroller  to  open  and  set  aside  the 
order  fixing  the  tax  was  filed  on  June  14,  1918,  and  on  that  day  an 
order  was  made  by  the  court  directing  that  a  citation  issue  to  "John 
L.  Severance,  administrator  of  the  above-named  decedent's  estate, 
and  Elizabeth  S.  ADen,"  and  a  citation  was  issued  accordingly.  As 
the  administrator  and  all  the  next  of  kin  of  the  decedent  reside  in 
Cleveland,  Ohio,  the  state  comptroller  asked  for  an  order  directing 
that  the  citation  be  served  on  them  without  the  state  in  accordance 
with  the  provisions  of  section  2326  of  the  Code,  and  the  application* 
was  duly  granted.  The  citation  was  served  personally  on  John  L. 
Severance  in  the  state  of  Ohio,  and  subsequently  a  supplemental  cita- 
tion was  issued,  which  was  served  on  Elizabeth  S.  Allen  (now  Pren- 
tiss) within  the  cotmty  of  New  York. 

[1]  The  first  question  presented  by  the  motion  is  whether  this 
court  has  power  to  open  its  order,  entered  more  than  four  years  be- 
fore, and  to  grant  a  reappraisal  of  the  assets  of  decedent's  estate.  It 
seems  to  me  that,  irrespective  of  what  the  decisions  of  the  federal 
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courts  may  be  in  relation  to  opening  their  decrees,  or  what  the  deci- 
sions of  sister  states  may  be  in  relation  to  vacating  judgments  of  their 
courts,  the  right  of  a  surrogate's  court  of  this  state  to  open  and  vacate 
its  decree,  altfiough  more  than  two  years  have  elapsed  since  the  entry 
of  such  decree,  is  no  longer  open  to  discussion  or  argument.  Section 
2490,  subdivision  6,  of  the  Code  authorizes  the  surrogate — 

"to  open,  vacate,  modifj^  or  set  aside,  or  to  enter  as  of  a  former  time  a  decree 
or  order  of  his  court;  or  to  grant  a  new  trial  or  a  new  hearing  for  fraud, 
newly  discovered  evidence,  (derical  error,  or  other  sufficient  cause." 

This  power  has  been  exercised  by  the  surrogates  of  this  state  on 
many  occasions,  and  their  right  to  exercise  the  power  has  been  up- 
held by  the  appellate  courts.  In  Matter  of  Henderson,  157  N.  Y.  423, 
52  N.  E.  183,  it  was  held  that  a  surrogate  may  vacate  his  decree  in 
the  furtheranc;p  of  justice,  although  more  than  two  years  have  elapsed 
since  the  entry  of  the  decree,  and  that  the  time  when  and  the  cir- 
cumstances under  wHich  the  power  may  be  exercised  are  questions 
addressed  to  the  court  in  which  the  application  is  made.  This  au- 
thoritative decision  has  been  followed  in  a  large  number  of  other  cases 
in  this  state.  Matter  of  Coogan,  162  N.  Y.  613,  57  N.  E.  1107; 
Matter  of  O'Berry,  179  N.  Y.  285,  72  N.  E.  109;  Matter  of  Morgan, 
215  N.  Y.  703,  109  N.  E.  1084;  Matter  of  Scott,  208  N.  Y.  602,  102 
N.  E.  1113;  Matter  of  Backhouse,  110  App.  Div.  737,  96  N.  Y.  Supp. 
466;  Matter  of  Weiler,  139  App.  Div.  905,  124  N.  Y.  Supp.  1133. 
The  right  of  the  Surrogate's  Court  to  vacate  its  decree,  to 'consider 
newly  discovered  evidence  and  make  a  new  decision  based  on  such 
evidence,  was  sustained  in  the  Matter  of  Willets,  119  App.  Div.  119, 
100.  N.  Y.  Supp.  850,  104  N.  Y.  Supp.  1150,  affirmed  190  N.  Y.  527, 
83  N.  E.  1134.  It  is  therefore  apparent  that  the  slirrogate  has  juris- 
diction to  vacate  or  modify  his  decree,  although  more  than  two  years 
have  elapsed  since  its  entry,  and  to  grant  a  new  trial  on  the  ground 
of  fraud  or  newly  discovered  evidence. 

[2]  The  next  question  presented  by  the  motion  is  whether  the  sur- 
rogate has  power  upon  such  an  application  to  make  an  order  directing 
the  issuance  of  a  citation  and  providing  for  the  service  of  such  cita- 
tion upon  necessary  parties  who  reside  without  the  state.  The  per- 
sons affected  by  the  order  sought  to  be  opened  are  entitled  to  notice 
of  the  application  to  reopen  it.  The  Tax  Law  does  not  prescribe  the 
notice  to  be  given  in  such  cases.  Neither  does  the  Code  of  Civil  Pro- 
cedure. Section  1287  of  the  Code  provides  that  notice  to  set  aside  a 
final  judgment  must  be  given  to  the  adverse  party,  and  it  further  pro- 
'vides  that  in  certain  cases  such  notice  may  be  served  upon  the  at- 
torney of  record  of  the  party.  It  does  not  state  how  the  notice  shall 
be  given  or  prescribe  how  service  shall  be  made.  It  would  seem, 
therefore,  that  the  only  essential  requirement  is  that  notice  be  given 
to  the  parties  who  would  be  affected  by  the  opening  or  modification 
of  the  decree.  But  the  notice  to  be  given  of  an  application  to  vacate 
a  decree  and  grant  a  new  trial  is  essentially  different  from  the  pro- 
cess issued  by  a  court  upon  the  initiation  of  a  proceeding  for  the  pur- 
pose of  giving  the  court  jurisdiction. 
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The  apfrfication  made  by  the  state  comptroller  to  vacate  the  order 
assessing  a  tax  upon  the  estate  of  the  decedent  is  not  the  initiation  of 
a  new  proceeding,  but  is  in  effect  a  continuation  of  the  proceeding 
originally  instituted  by  the  administrator  to  assess  a  tax  upon  the 
estate.  It  is  not  an  original  proceeding  in  which  this  court  is  at- 
tempting to  obtain  jurisdiction  over  the  persons  of  decedent's  next  of 
kin.  In  the  original  proceeding  brought  to  assess  a  tax  upon  the  estate 
of  the  decedent  this  court  had  jurisdiction,  because  the  decedent  at  the 
time  of  his  death  was  domiciled  in  this  state  and  was  a  resident  of 
this  county.  It  was  not  then  necessary,  in  order  to  confer  jurisdic- 
tion upon  the  court,  that  the  nonresident  next  of  kin  should  be  served 
with  process  of  the  court;  they  were  entitled  only  to  notice  of  the 
proceeding  brought  to  appraise  the  estate  and  assess  a  tax  upon  it,  and 
such  notice  would  have  been  sufficient  if  it  were  sent  to  them  by  mail. 
Section  230,  Tax  Law. 

But  the  administrator  and  the  next  of  kin  voluntarily  submitted 
themselves  to  the  jurisdiction  of  this  court  and  waived  notice  of  the 
appraisal.  The  jurisdiction  thus  acquired  is  not  lost  by  the  court 
ismiediatdy  upon  the  entry  of  an  order  assessing  a  tax  upon  the 
estate,  but  continues  for  the  purpose  of  any  subsequent  proceeding 
having  for  its  object  a  modification  of.  the  order.  Jurisdiction,  once 
obtain^,' continues  for  all  purposes  incident  to  the  complete  deter- 
mination of  the  questions  raised  in  the  original  proceeding.  If  this 
were  not  so,  a  nonresident  to  whom  letters  testamentary  were  issued 
by  this  court  upon  the  estate  of  a  resident  decedent,  and  who  appeared 
before  the  tax  appraiser  for  the  purpose  of  appraising  the  estate  and 
assessing  a  tax  upon  its  transfer,  and  fraudulently  concealed  assets 
from  the  appraiser,  could  thereafter  prevent  a  modification  of  the 
order  by  remaining  outside  the  state;  and  such  an  executor  or  ad- 
ministrator could  effectually  evade  the  Tax  Law  by  removing  the 
property  outside  the  state  or  distributing  it  among  the  nonresident 
next  of  kin  before  the  mistake  or  misrepresentation  was  discovered 
by  the  state  comptroller. 

The  proceeding  to  assess  a  tax  upon  the  transfer  of  property  is  nee- 
essarily  a  proceeding  in  rem.  This  court  has  jurisdiction  to  assess 
such  tax  where  a  decedent  had  his  domicile  in  this  state  and  died 
within  this  county.  It  has  also  jurisdiction  to  assess  a  tax  where  the 
decedent  was  a  nonresident,  but  left  real  estate  or  certain  personal 
property  in  this  county.  In  the  case  of  real  estate  the  res  is  here  and 
subject  to  the  jurisdiction  of  the  court;  in  the  case  of  certain  per- 
sonal property  the  state  has  dominion  over  the  property  and  therefore 
has  power  to  tax  it.  Bkckstone  v.  Miller,  188  U.  S.  189,  23  Sup. 
Ct.  277,  47  L.  Ed.  439.  In  the  matter  now  under  consideration  the 
court  had  jurisdiction  to  assess  a  tax  upon  the  estate  of  the  decedent 
because  he  had  his  domicile  in  this  state  and  was  a  resident  of  this 
county  at  the  time  of  his  death.  It  did  not  lose  jurisdiction  because 
an  order  assessing  a  tax  upon  the  estate  was  entered,  and  the  adminis- 
trator, without  a  decree  of  this  court,  distributed  the  estate  among 
nonresident  next  of  kin.  It  did  not  originally  acquire  jurisdiction  to 
assess  a  tax  upon  the  estate  of  the  decedent  because  of  the  voluntary 
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appearance  of  the  administrator  or  the  next  of  kin  before  the  transfer 
tax  appraiser,  as  such  jurisdiction  was  derived  from  the  fact  that  the 
decedent  had  his  domicile  in  this  state  and  resided  in  this  county  at 
the  time  of  his  death;  and  it  does  not  now  require  their  volun- 
tary appearance  before  it  or  the  service  of  its  process  on  them  with- 
out the  state  in  order  to  give  it  jurisdiction  to  make  such  other  and 
further  order  in  relation  to  the  taxation  of  the  estate  as  justice  re- 
quires. They  are  entitled  to  notice  of  the  application,  but  such 
notice  need  not  necessarily  be  in  the  form  of  a  citation ;  it  is  sufficient 
if  it  gives  them  an  opportunity  to  question  the  sufficiency  of  the  pa- 
oers  upon  which  the  application  is  made,  or  the  valuation  placed  on 
the  property,  or  the  amount  of  tax  imposed  oa  its  transfer.  Matter 
of  McPherson,  104  N.  Y.  306,  10  N.  E.  685,  58  Am.  St.  Rep.  502; 
Hagar  v.  Reclamation  Co.,  Ill  U.  S.  701,  4  Sup.  Ct.  663,  28  L.  Ed. 
569.  It  seems  to  me,  therefore,  that  the  jurisdiction  obtained  by  this 
court  in  the  original  transfer  tax  proceeding  to  assess  a  tax  on  the 
estate  of  the  decedent  continues  not  only  as  to  the  res,  but  also  as  to 
^11  partiies  of  whom  the  court  obtained  jurisdiction  at  that  time, 
whether  by  voluntary  appearance  or  otherwise,  until  the  final  deter- 
mination of  the  proceeding. 

[3]  The  moving  parties  also  contend  that  as  the  citation  was  di- 
rected to  "John  L.  Severance,  as  administrator,"  while  the  petition 
of  the  state  comptroller  did  not  designate  him  as  administrator,  the 
citation  as  to  him  is  invalid.  The  petition  of  the  state  comptroller 
alleged  that  letters  of  administration  upon  the  estate  of  the  decedent 
were  issued  by  this  court  to  John  L,.  Severance,  of  Cleveland,  Ohio ; 
it  also  allied  that  John  L.  Severance,  a  son  of  the  decedent,  and  Eliz- 
abeth S.  Allen,  and  Sullivan  &  Cromwell,  attorneys  for  the  adminis- 
trator, were  the  only  parties  interested  in  the  proceeding.  The  order 
made  in  accordance  with  the  prayer  of  the  petition  directed  that  a 
citation  issue  to  "John  L.  Severance  as  administrator  of  the  above 
named  decedent's  estate,  and  Elizabeth  S.  Allen,  they  being  all  the 
parties  interested  herein."  The  citation  was  directed  to  "John  L 
Severance,  administrator  of  the  goods,  chattels  and  credits  which  were 
of  Louis  H.  Severance,  and  Elizabeth  S.  Allen;  now  Prentiss."  In  the 
preliminary  part  of  the  order  directing  the  service  of  a  citation  it  is 
alleged  that  it  appears  to  the  satisfaction  of  the  surrogate  that  the 
said  John  L.  Severance,  as  administrator,  and  Elizabeth  S.  Allen, 
are  residents  without  the  state  of  New  York,  and  the  order  directed 
that  "service  of  the  above-named  citation  upon  the  said  John  L. 
Severance  and  Elizabeth  S.  Allen  be  made  by  delivering  a  copy  of  the 
citation  to  the  persons  cited."  It  seems  to  me  that  it  is  apparent 
from  the  allegations  in  the  petition,  the  order  directing  that  a  cita- 
tion issue,  and  the  recitals  in  the  order  directing  service  of  citation 
without  the  state,  that  the  citation  was  intended  for  John  L.  Sever- 
ance, as  administrator,  and  that  the  order  directing  service  of  the  cita- 
tion describes  him  with  sufficient  accuracy  and  precision.  The  mo- 
tion is  therefore  denied  upon  this  point. 

[4]  The  proceeding  brought  by  the  state  comptroller  to  open  the 
order  fixing  tax  and  for  a  new  trial  was  properly  commenced  by  a 
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petition  and  citation.  Section  2518,  C.  C.  P.  The  order  directinij  that 
a  citation  issue  upon  that  petition  and  that  it  be  served  upon  the  per- 
sons therein  named  who  were  nonresidents  of  the  state,  and  that  per- 
sonal service  without  the  state  be  niadc  upon  them,  was  in  accordance 
with  the  statutory  requirements.  Section  2526,  C.  C.  P.  Service  of 
the  citation  having  been  made  in  accordance  with  the  order  upon  John 
L.  Severance,  as  administrator  of  the  estate  of  the  decedent,  it  seems 
to  me  that  this  court  gave  him  the  necessary  notice  of  the  proceeding 
brought  by  the  state  comptroller  to  vacate  the  order  fixingr  tax  upon 
the  estate  of  the  decedent  and  to  grant  a  new  trial.  As  Elizabeth  S. 
Prentiss  (formerly  Allen),  the  other  next  of  kin  of  the  decedent,  was 
personally  served'  with  citation  while  she  was  residing  in  the  county 
of  New  York,  the  motion  to  set  aside  such  service  is  denied. 

The  motion  to  set  aside  the  order  directing  the  issuance  of  a  cita- 
tion, the  citation  itself,  and  the  service  of  the  citation  without  the 
state  upon  John  L.  Severance,  as  administrator  of  the  estate  of  the 
decedent,  is  denied.  The  moving  parties  will  have  five  days  within 
which  to  appear  generally  and  answer  the  petition,  or  take  such  other 
action  in  the  premises  as  they  deem  advisable. 


a06  Misc.  Rep.  704) 

In  re  HENnRTCKSOWS  ESTATE. 

(Surrogate's  Court,  Kings  County.    April  5,  1919.) 

1.  WiLtiJ  «=»677 — COWBTBtJCTlON — T^TTSTS. 

A  bequest  of  personalty  to  T.  and  H.,  to  distribute  **ln  accordance  with 
my  wishes  as  expressed  in  memoranda  and  instructions  left  with  H./' 
held  to  create  tnist,  and  not  personal  bequest. 

2.  WiLia  «=5>9S—Tbuots— Validity. 

A  bequest  of  property  to  H.,  to  be  distributed  "In  accordance  with  my 
wishes  as  expressed  In  memoranda  and  instructions  left  with  H./'  was 
void,  where  an  adeQuate  search  made  after  decedent's  death  did  not  re- 
veal the  existence  of  any  memoranda  or  instructions. 

In  the  matter  of  the  appraisal  of  the  transfer  tax  on  the  estate  of  Lola 
M.  Hendrickson,  deceased.  From  an  order  fixing  transfer  tax,  ap- 
peal was  taken.    Appeal  sustained. 

J.  Mayhew  Wainwright,  of  New  York  City  (John  W.  Farquhar,  of 
New  York  City,  of  counsel),  for  American  Society  for  Prevention  6i 
Cruelty  to  Animals. 

Marcus  B.  C^mpbell^  of  Brooklyn*  for  State  Comptroller. 

KETCHAM,  S.  Upon  the  appeal  from  the  order  fixing  the  transfer 
tax,  construction  is  necessary  of  the  following  paragraphs  of  the  will 
of  decedent : 

**Seventh.  I  give  and  bequeath  to  the  Franklin  Trust  Company  and  to  Ed- 
ward Hanbury,  of  Brooklyn,  New  York,  my  horses.  Jewelry,  wearing  apparel, 
personal  effects  and  household  furniture,  directing  them  to  have  my  horses 
killed  Immediately  following  my  death,  and  to  distribute  my  Jewelry,  wear- 
ing apparel,  personal  effects  and  household  furniture  in  accordance  with  my 
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wishes  as  expressed  in  memoranda  and  instructions  left  with  Bdward  Han- 
bnry. 

**EIghtli.  All  the  rest,  residue  and  rfemainder  of  my  estate,  both  real  and 
personal,  wheresoever  situate  and  howsoever  held,  I  give,  devise  and  be- 
queath to  American  Society  for  Prevention  of  Cruelty  to  Animals." 

The  will  nominated  the  Franklin  Trust  Company  as  the  sole  executor. 
The  order  appealed  from  finds  that  the  bequest  in  the  seventh  para- 
graph of  the  will,  quoted  supra,  was  to  the  "Franklin  Trust  Company 
as  executor  for  the  benefit  of  the  beneficiary  or  beneficiaries  entitled 
thereto/*  and  imposes  the  tax  as  upon  a  transfer  to  a  stranger  sub- 
ject to  taxation. 

It  appears  without  contradiction  that  an  adequate  search,  made  after 
the  decedent's  death,  has  not  revealed  the  existence  of  "any  memo- 
randa or  instructions,"  and  that  no  instructions  were  given  to  Ed- 
ward Hanbury  as  to  the  disposal  of  the  personal  property  mentioned 
in  the  seventh  paragraph  of  the  will.* 

The  residuary  legatee  claims  that  there  was  an  attempted  trust  con- 
tained in  the  seventh  paragraph,  that  the  same  was  void,  and  that 
therefore  the  subject  of  the  invalid  trust  passed  to  the  residuary  leg- 
atee, a  charitable  corporation,  and  is  exempt  from  the  transfer  tax. 

The  apparent  gift  was  not  to  the  Franklin  Trust  Company  as  execu- 
tor, since,  in  any  event,  the  provision  was  for  Edward  Hanbury  equal- 
ly with  the  trust  company,  and  he  was  not  named  as  an  executor. 
Hence  the  case  does  not  fall  within  the  authority  of  Gross  v.  Moore, 
68  Hun,  412,  22  N.  Y.  Supp.  1019,  in  which  the  construction  was 
largely  influenced  by  the  express  gift  to  the  executor  by  that  desig- 
nation. See  Matter  of  Keenan,  107  App.  Div.  234,  94  N.  Y.  Supp. 
1099;  Matter  of  Seitz,  103  Misc.  Rep.  566,  170  N.  Y.  Supp.  635. 

[1,2]  The  only  alternative  is  that  the  provision  at  bar  was  in- 
tended either  as  a  gift  to  the  trust  company  and  Edward  Hanbury, 
personally  and  absolutely,  or  in  trust  for  purposes  totally  inconsistent 
with  a  personal  bequest.  If  a  gift  in  trust  was  intended,  it  was  un- 
questionably void  for  total  failure  of  a  beneficiary.  That  it  was  not 
meant  as  a  personal  gift  is  fairly  obvious.  The  intention  was  plainly 
to  create  a  trust.  Though  it  he  conceded  that  the  attempt  to  make  a 
trust  was  abortive,  it  may  still  serve  to  determine  the  intention  of  the 
testatrix.  She  did  not  mean  both  a  personal  gift  and  a  trust,  and  wc 
know  that  she  contemplated  a  trust. 

The  appeal  is  sustained  on  the  ^ound  that  the  provision  under  ex- 
amination sought  to  create  a  trust  which  has  failed,  that  the  subject  of 
the  provision  falls  into  the  residue,  and  that  the  transfer  to  the  resid- 
uary legatee  is  exempt  from  taxation. 
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PEOPLE  ez  Pd.  KEDDY  et  aL  v.  MAfiONE,  Com'r  of  D^wirtment  of  Parks 

and  Public  Buildings. 

(Supreme  Court,  Special  Term,  Erie  Oounty.    April  21,  1910.) 

Mandamus    ^==>83 — ^Public    Pbopebtt  —  Unttsed    Building  —  Cohpellinq 
Rental. 

A  dty,  owning  halls  formerly  used  for  military  purposes,  but  now  de- 
voted to  no  public  use.  has  absolute  discretion  to  rent  or  refuse  to  rent 

.     them  as  it  chooses,  and  mandamus  will  not  lie  to  compel  their  rental  for 
any  particular  purpose. 

Application  for  mandamus  by  the  People  of  the  State  of  New  York, 
on  the  relation  of  Thomas  W.  Keddy  and  others,  against  John  F. 
Malone,  as  Commissioner  of  the  Department  of  Parks  and  Public 
Buildings  of  the  City  of  Buffalo.    Application  denied. 

Irving  M.  Weiss,  of  Buffalo,  for  relators. 

William  S.  Rann  and  Andrew  Ronan,  both  of  Buffalo,  for  de- 
fendant. 

WHEELER,  J.  The  relators  ask  a  writ  of  itiandamus  to  compel  the 
defendant,  as  the  city  commissioner  in  charge  of  the  public  parks  and 
buildings  of  the  city  of  Buffalo,  to  permit  them  to  use  Elmwood  Music 
Hall  and  the  Broadway  Auditorium  on  certain  dates  for  public  meet- 
ings to  be  held  under  their  auspices.  The  defendant  has  flatly  refused 
the  relators*  request,  placing  his  refusal  on  patriotic  grounds,  and 
charging  the  relators  with  efforts  to  promote  social  discontent  at  a 
time  when  such  action  should  be  condemned  and  discouraged.  The  re- 
lators repudiate  the  charge,  and  assert  the  commissioner's  action  as 
arbitrary  and  unjustified.  They  seek  by  legal  proceedings  to  compel 
him  to  let  to  them  the  use  of  the  halls  named  for  the  dates  specified. 

Both  these  halls  are  the  property  of  the  city  of  Buffalo.  Both  were 
former  military  armories.  Both  have  been  abandoned  for  such  pur- 
poses, and  converted  into  halls  adapted  for  the  hokiing  of  public  meet- 
ings and  exhibitions  of  various  kinds.  By  the  ordinances  of  the  city 
the  defendant  is  given  power  to  lease  these  halls,  and  it  has  been  the 
practice  from  time  to  time  to  let  them  for  political  meetings,  concerts, 
exhibitions,  and  other  gatherings  of  a  varied  nature.  In  this  way  they 
supply  a  want  such  as  exists  in  nearly  every  city  of  the  size  and  im- 
portance of  Buffalo. 

The  question  here  presented  is  whether  the  relators  have  any  legal 
standing  to  insist  that  the  use  of  these  halls  be  given  them.  We  think 
they  have  not.  Before  a  proceeding  of  this  kind  can  be  maintained  to 
compel  official  action,  it  must  satisfactorily  appear  that  the  relators 
have  some  right  to  the  use  of  the  halls  in  question,  and  that  the  de- 
fendant owes  a  duty  to  protect  and  respect  it.  We  are  unable  to  dis- 
cover what  right  the  relators  have  to  insist  that  the  use  of  these  halls 
be  given  to  them.  They  are  owned  by  the  city,  but  they  are  devoted  to 
no  governmental  purpose.  In  this  respect  they  differ  from  property 
owned  and  occupied  for  city  halls,  school  buildings,  police  stations,  and 
fire  houses,  or  waterworks,  all  employed  in  carrying  on  and  maintaining 

^=»For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
175N.Y.S.— 30 


Digitized  by 


Google 


^€6  175  NBW  YORK  SUPPLBMENT  (Sup.  Ct 

certain  governmental  functions  imposed  on  the  municipality  as  one 
of  the  political  divisions  of  the  state.  There  is  nothing  in  the  charter 
of  the  city  or  in  the  ordinances  requiring  these  halls  be  maintained  or 
devoted  to  any  specific  purpose.  There  is  nothing  requiring  the  com- 
missioner to  rent  the  halls  at  all,  or  in  any  way  limiting  or  abridging 
his  absolute  discretion  in  the  matter.  The  city  might  sell  or  dispose  of 
these  properties,  and  entirely  abandon  their  maintenance,  without  vio- 
lating any  legal  governmental  trust  imposed  by  their  ownership.  In 
other  words,  so  far  as  these  properties  are  concerned,  the  city's  power 
and  control  over  them  is  no  different  than  if  owned  and  controlled  by 
a  private  owner. 

If  this  be  true,  the  relators  have  no  more  legal  right  to  insist  that 
they  be  given  the  use  of  these  halls  than  a  baseball  dub  would  have 
the  right  to  demand  the  use  of  a  vacant  lot  happened  to  be  owned  by 
the  city  and  suitable  for  its  purposes. 

We  can  reach  no  other  conclusion  than  that  the  city  has  the  abso- 
lute right  to  rent  these  halls  to  whom  it  pleases,  and  to  refuse  to  let 
them  to  such  as  it  please.  If  such  is  the  case,  it  is  quite  unavailing  to 
charge  the  refusal  of  the  commissioner  is  arbitrary  or  without  suffi- 
cient reason.  There  is  a  class  of  cases  holding  that,  where  a  discre- 
tion is  vested  in  a  public  official,  the  courts  will  intervene  to  protect 
against  an  arbitrary  abuse  of  such  discretion. 

In  all  such  cases,  however,  the  injured  party  has  had  some  legal  right 
to  be  protected.  For  instance,  the  owner  of  property  has  a  right  to 
build  on  his  own  land,  provided  he  complies  with  the  Building  Law  of 
the  state  and  the  reasonable  ordinances  of  the  city.  If  a  permit  to 
build  is  arbitrarily  refused,  the  owner  has  his  remedy  in  the  courts. 

A  person  may  have  the  right  to  carry  on  some  particular  business 
or  trade  in  a  city,  but  subject  to  regulation  and  license  by  public  of- 
ficials ;  if  a  license  is  arbitrarily  refused  the  courts  have  power  to  re- 
view the  matter.  All  such  cases,  however,  are  to  be  distinguished  from 
the  case  in  hand.  In  the  cases  instanced  there  is  a  ri^t  to  be  pro- 
tected and  a  duty  to  be  performed.  Here  there  is  no  right  existing  and 
no  correlative  duty  to  be  performed. 

The  question  is  whether  the  city  may  not  do  what  it  please  with  its 
own  in  its  management  and  control.  We  think  that  question  must  be 
answered  in  the  affirmative,  and  that  the  relators  have  failed  to  make 
a  case  for  the  relief  asked. 

The  application  for  writ  of  mandamus  is  denied,  with  $10  costs  of 
the  motion. 


Digitized  by 


Google 


Sup.  Ct)  XCLAVD  y.  TUXHILL  46Z 

BULAMD  T.  TUTHIl4L»  Ckmnty  Treasurer,  et  aL 
(Baptenae  Court,  Appellate  PiTistoo,  Secoad  DepaEtmeat    April  11«  19ia> 

1.  PixADnro  «»8d<4)— 'BxTBueQioN  ov  Tnis  to  "Azvbwbb.*^ 

Where  defendants  obtained  an  order  that  extended  their  time  to  an- 
swer for  20  days,  an  order  thereafter  entered  upon  a  motion  for  resettle- 
ment, extending  defendants'  time  ftnr  20  days  to  answer,  demur,  or  other- 
wise more  in  respect  to  the  complaint,  was  erroneously  entered ;  the  right 
to  "answer"  not  including  the  right  to  demur  or  otherwise  plead. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Answer.] 

2.  Motions  ^s:>49— "Bssettlement  of  Obdeb." 

Resettlement  of  an  order  is  a  procedure  of  correction  or  clariflcation, 
not  one  to  change  or  amplify  the  direction  of  the  court. 

Appeal  f r<xn  Special  Term,  Suflfolk  County. 

Action  by  Preston  B.  Ruland  against  Henry  P.  Tuthill,  as  County 
Treasurer  of  Suffolk  County,  and  another.  From  an  order  of  the 
Special  Term,  the  plaintiff  appeals.    Reversed. 

See,  also,  187  App.  Div.  20,  174  N.  Y.  Supp.  515. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  BI.ACK- 
MAR,  and  JAYCOX.  JJ. 

Herbert  L.  Fordham,  of  New  York  City,  for  appellant. 
P.  L.  Housel,  of  Riverhead,  L.  I.,  for  respondents. 

JENKS,  P.  J.  [1]  The  defendants  obtained  an  order  that,  inter 
alia,  extended  their  time  to  answer  for  20  days.  Thereafter  the  de- 
fendants, upon  a  motion  for  resettlement,  obtained  an  order  of  resettle- 
ment that  extended  their  time  for  20  days  to  answer,  demur,  or  other- 
wise move  in  respect  to  the  complaint  herein.  The  plaintiff  appeals. 
The  order  cannot  stand  because  it  was  not  shown  to  the  court  that 
th^  direction  of  the  court  upon  the  original  motion  was  that  the  de- 
fendants' time  should  be  extended  to  demur  or  otherwise  plead.  In- 
deed, the  affiiiavit  of  defendants'  counsel  rests  upon  explanation  or 
extenuation  of  the  omission  to  ask  pleading  other  than  answer. 

[2]  Resettlement  of  an  order  is  a  procedure  of  correction  or  clarifi- 
cation, not  one  to  change  or  to  amplify  the  direction  of  the  court. 
Wingrove  v.  German  Savings  Bank,  2  App.  Div.  479,  37  N.  Y.  Supp. 
1092;  Butterfield  v.  Bennett,  8  N.  Y.  Supp.  910  ;i  Skeele  CoafCo.  v. 
Baker,  167  App.  Div.  920,  J  52  N.  Y.  Supp.  325.  As  the  right  to  an- 
swer does  not  include  the  right  to  demur  or  otherwise  plead,  the  or- 
der must  be  reversed,  with  $10  costs  and  disbursements,  and  the  mo- 
tion denied,  with  $10  costs. 

This  decision  is  not  to  the  prejudice  of  any  procedure  appropriate  to 
afford  the  relief  sought  for  by  the  defendants.  Wingrove  v.  German 
Savings  Bank,  supra.   All  concur. 

^  Reported  In  full  In  the  New  York  Suiiplement :  reported  as  a  memorandum. 
decision  without  opinion  In  56  Him.  640. 
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(186  App.  Dlv.  755) 

STEWART  V.  SMITH,  Sheriff. 

(Stipreme  Court,  Appellate  Division,  First  D^artment.    March  7,  1919.) 

1.  Execution    «=»419  —  SxTPPiaBCBNTA&Y    PBOOEBDZNa  —  IicPBZSoifXERT    or 

Debtor. 

A  judgment  debtor,  upon  whom  the  court,  proceeding  under  Judiciary 
I^w,  If  770,  773,  and  not  under  section  774,  Imposed  a  fine  exceeding  |250, 
and  equal  to  the  judgment  sum,  as  Indemnity  for  debtor's  refusal  to  ap- 
pear In  supplemental  proceedings,  and  issued  a  mandate  to  the  sberiff 
against  the  debtor's  person,  as  provided  by  Code  Civ.  Froc.  §  1872,  for 
the  collection  of  the  fine,  no  commitment  being  issued,  was  properly  re- 
leased by  the  sheriff  at  the  end  of  six  months*  imprisonment,  since  im- 
prisonment for  a  longer  period  is  prohibited  by  Code  Civ.  Proc.  S  lH- 

2.  Execution  ^=»419,  429 — Execution  Against  the  Person  of  a  Woman. 

Code  Civ.  Proc.  §  1488,  prohibiting  issuance  of  execution  against  the 
person  of  a  woman,  does  not  apply  to  a  mandate  of  the  court  for  the  col- 
lection of  a  fine,  but  to  execution  issued  to  collect  a  judgment  grecovered 
in  an  action. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Julia  Stewart  against  Alfred  E.  Smith,  as  Sheriff,  for 
an  escape.  From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  CLARKE,  P,  J.,  and  BOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Dean  Nelson,  of  New  York  City  (Paul  Jones,  of  New  York  City, 
of  counsel),  for  appellant. 

George  W.  Olvany,  of  New  York  City  (John  Ingle,  Jr.,  of  New  York 
City,  on  the  brief),  for  respondent. 

SHEARN,  J.  This  appeal  presents  the  question  whether  a  judg- 
ment debtor,  upon  whom  has  been  imposed  a  fine  exceeding  $250  and 
equal  to  the  amount  of  the  creditor's  judgment,  which  fine  was  levied 
by  way  of  indemnity  for  actual  loss  adjudged  to  have  been  sustained 
through  tbe  refusal  by  the  judgment  debtor  to  appear  pursuant  to  an 
order  for  examination  in  supplementary  proceedings,  may  be  impris- 
oned for  more  than  six  months,  or,  in  the  event  that  the  fine  be  not 
paid,  may  be  imprisoned  indefinitely. 

The  plaintiff  obtained  a  judgment  against  one  Anna  E.  Clarke  for 
$534.41,  and  upon  the  failure  of  the  judgment  debtor  to  respond  to 
an  order  for  her  examination  contempt  proceedings  were  instituted, 
resulting  in  an  order  containing  the  finding  that  said  Anna  E.  Clarke— 

"refused  to  obey  the  order  of  this  court  directing  her  to  appear  and  be  ex- 
amined concerning  her  property,  and  that  the  refusal  thereof  has  actually 
impeded,  defeated,  injured,  and  prejudiced  the  rights  and  Interests  of  the 
plaintiff  and  judgment  creditor  herein,  and  has  caused  the  plalntifl  and  judg- 
ment creditor  an  actual  loss,  injury,  and  damage  In  the  sum  of  ^534.41." 

The  order  further  recites  that  the  motion  is  granted,  and  that  the 
judgment  debtor — 

'is  hereby  adjudged  guilty  of  a  contempt  of  this  court,  and  for  such  contempt 
and  for  the  actual  loss  and  injury  suffered  by  the  plaintiff  and  judgment 

^=9For  other  caaes  see  same  topic  6  KBY-NUMBBR  in  all  Key-Numbered  Digests  A  Indezei 
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creditor  and  that  abe  be  and  she  taerdby  la  fined  in  the  anm  of  1534.41,  the 
amount  of  the  judgment  herein.'* 

The  order  concludes : 

"Ordered,  that  the  aaid  defendant,  Anna  B.  Clarke,  for  the  contempt  afore- 
said, for  her  guilt,  be  committed  by  the  sheriff  of  the  connty  of  New  York  In 
the  jail  of  the  said  county  without  further  process  until  the  said  fine,  together 
with  the  sheriff's  fees  hereupon,  be  paid  or  until  she  is  dUcharged  according 
to  law." 

It  does  not  appear  that  any  commitment  was  issued.  The  complaint 
alleges,  and  the  answer  admits,  that  the  order  was  delivered  to  the 
defendant,  who  arrested  the  judgment  debtor  on  May  5,  1917,  and 
kept  her  in  jail  pursuant  to  such  order  until  November  5,  1917,  a 
period  of  six  months,  when,  as  it  is  conceded,  the  defendant  discharg- 
ed the  judgment  debtor  without  the  consent  of  the  plaintiff  and  with- 
out the  fine  having  been  paid. 

[1,  2]  Section  750  of  the  Judiciary  Law  (Consol.  Laws,  c.  30)  em- 
powers the  court  to  punish  for  a  criminal  contempt  a  person  guilty  of 
"willful  disobedience  to  its  lawful  mandate,"  and  by  section  751  the 
punishment — 

''may  be  by  Ane^  not  exceeding  two  hundred  and  fifty  dollars,  or  by  imprison- 
ment, not  exceeding  thirty  daya^  in  the  Jail  of  the  county  where  the  court  is 
sitting,  or  both,  in  the  discretion  of  the  court  Where  a  peiBon  is  committed 
to  jail,  for  the  nonpayment  of  such  a  fine,  he  must  be  discharged  at  the  ex- . 
piration  of  thirty  days;  but  where  he  is  also  committed  for  a  definite  time, 
the  thirty  days  must  be  computed  from  the  expiration  of  the  definite  time/* 

Where  the  statute  provides  a  maximum  imprisonment  of  60  days 
for  a  criminal  contempt,  consisting  of  a  willful  disobedience  to  a  law* 
ful  mandate  of  the  court,  one  is  led  to  scrutinize  with  care  the  claim- 
ed statutory  authority  for  imprisonment  of  a  judgment  debtor  for 
more  than  6  months,  and  perhaps  indefinitely,  for  a  civil  contempt, 
consisting  of  failure  to  respond  to  an  order  for  examination  in  sup- 
plementary proceedings. 

Section  770  of  the  Judiciary  Law,  dealing  with  civil  contempt,  pro- 
vides: 

"If  it  is  determined  that  the  accused  has  committed  the  offense  <!harged; 
and  that  It  was  calculated  to,  or  actually  did,  defeat,  impair,  impede,  or  prejti- 
dice  the  rights  or  remedies  of  a  party  to  an  action  or  special  proceeding, 
brought  In  the  court,  or  before  the  Judge  or  referee;  the  court,  judge,  or 
referee  must  make  a  final  order  accordingly,  and  directing  that  he  be  punish- 
ed by  fine  or  imprisonment,  or  both,  as  the  nature  of  the  case  requires.  A 
warrant  of  commitment  must  issue  accordingly.'' 

Section  773  of  the  Judiciary  Law,  entitled  "Amount  of  Fine,"  pro- 
vides: 

"If  an  actual  loss  or  injury  has  been  produced  to  a  party  to  an  action  or 
special  proceeding,  by  reason  of  the  misconduct  proved  against  the  offender, 
and  the  case  is  not  one  where  it  is  specially  prescribed  by  law,  that  an  action 
may  be  maintained  to  recover  damages  for  the  loss  or  injury,  a  fine,  sufficient 
to  indemnity  the  aggrieved  perty,  must  be  imposed  upon  the  offender,  and  col- 
lected, and  paid  over  to  the  aggrieved  party,  under  the  direction  of  the  court 
The  payment  and  acceptance  of  such  a  fine  constitute  a  bar  to  an  action  by 
the  aggrieved  party,  to  recover  damages  for  the  loss  or  Injury.  Where  it  is 
not  shown  that  such  an  actual  loss  or  injury  has  been  produced,  a  fine  must 
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be  impcNsied,  not  ezoeeding  the  amount  of  the  complainant's  costs  and  expenses, 
and  two  hundred  and  fifty  dollars  in  addition  thereto,  and  must  be  collected 
and  paid,  in  like  manner.  A  corporation  may  be  fined  as  prescribed  in  this 
section," 

Section  774  of  the  Judiciary  Law,  entitled  ''Length  of  Imprison- 
ment/* provides: 

"Where  the  misconduct  proved  consists  of  an  omission  to  perform  an  act  or 
duty,  which  it  is  yet  in  the  power  of  the  offender  to  perform,  he  shall  be  im- 
prisoned only  until  he  has  performed  it,  and  paid  the  fine  imposed.  In  such 
a  case,  the  order,  and  the  warrant  of  commitment,  if  one  is  issued,  must  spec- 
ify the  act  or  duty  to  be  performed,  and  the  sum  to  be  paid.  In  every  other 
case,  where  special  provision  is  not  otherwise  made  by  law,  the  offender  may 
be  imprisoned  for  a  reasonable  time,  not  exceeding  six  months,  and  until  the 
fine.  If  any.  Is  paid ;  and  the  order,  and  the  warrant  of  commitment,  If  any, 
must  specify  the  amount  of  the  fine,  and  the  duration  of  the  imprisonment"^ 

These  two  sections,  Nos.  773  and  774,  provide  distinct  and  differ- 
ent methods  of  dealing  with  different  situations.  The  former,  while 
it  contains  a  provision  for  a  fine  where  no  actual  loss  or  injury  has 
been  produced,  which  must  be  read  in  connection  with  section  774, 
deals  with  the  levying  of  a  fine  for  indemnity  against  actual  loss  or 
injury  produced  by  the  misconduct.  It  looks  more  to  indemnifica- 
tion than  to  punisnment.  Section  774  deals  with  punishment  and  the 
vindication  of  the  authority  of  the  court,  quite  independent  of  indem- 
nifying the  injured  party  against  loss.  The  distinction  between  the 
levying  of  a  fine  for  indemnity  and  imposing  punishment  for  disobe- 
dience of  a  mandate  of  the  court  has  long  been  recognized.  Fall 
Brook  Coal  Co.  v.  Hecksher,  42  Hun,  534.  The  plain  implication 
of  section  774  is  that,  when  imprisonment  is  imposed  as  punishment, 
it  must  be  reasonable  and  in  no  case  to  exceed  6  months.  It  is  also 
apparent  from  both  sections  that  the  maximum  fine  that  may  be  im- 
posed as  punishment  is  $250. 

In  certain  circumstances,  However,  the  party  proceeded  against  may 
by  his  own  act  bring  about  a  longer  imprisonment  than  6  months. 
Where  the  misconduct  consists  of  an  omission  to  perform  an  act  or 
duty,  which  it  is  yet  in  the  power  of  the  offender  to  perform,  he  may 
be  imprisoned  until  he  has  performed.  This  is  for  the  vindication 
of  the  authority  of  the  court  and  to  compel  obedience  to  its  mandate. 
Where,  for  example,  a  fiduciary  refuses  to  pay  over  money  as  decreed 
by  the  court,  he  may  be  committed  until  he  has  performed;  and  in 
such  case  inability  to  pay  is  no  excuse.  ■  This  is  necessarily  so,  for 
otherwise  any  decree  of  the  court  could  be  avoided  by  submitting  to 
6  months'  imprisonment.  A  wholly  different  situation,  however,  is 
presented  where  the  court  decides,  in  lieu  of  imposing  a  fine  or  im- 
prisonment, or  both,  as  punishment,  simply  to  require  the  delinquent 
to  indemnify  the  injured  party  for  the  actual  loss  sustained  as  a  result 
of  the  misconduct. 

It  is  evident  that  we  are  not  dealing  with  a  case  under  section  774^ 
for  the  order. does  not  purport  to  deal  with  an  omission  to  perform 
an  act  or  duty  which  it  is  yet  in  the  power  of  the  offender  to  perfomr'; 
nor  does  it  provide  for  her  imprisonment  only  until  she  has  performed 
such  act    It  simply  levies  an  indemnity  for  the  use  aad  benefit  of 
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the  plaintiff  under  the  exptess  provisions  of  section  773.  The  question 
arising,  then,  is  whether  in  such  case'  the  judgment  debtor  can  be  in- 
carcerated until  the  fine  so  levied  is  paid,  which  imprisonment  may 
conceivably  be  for  years,  or  even  for  life,  unless  some  judge,  acting 
under  section  775,  decides  in  his  discretion  to  release  the  debtor,  or 
whether,  on  the  other  hand,  it  is  not  the  duty  of  the  sheriff  to  release 
the  debtor  at  the  expiration  of  6  months'  imprisonment.  That  the  for- 
mer can  be  the  case  seems  abhorrent  in  a  state  where  imprisonment 
for  debt  has  been  abolished.  It  runs  directly  counter  to  the  spirit  of 
section  774,  which  limits  imprisonment,  as  a  punishment,  to  6  months. 
It  is  still  more  absurd  when  compared  with  die  provision  of  the  stat- 
ute making  a  criminal  contempt  punishable  by  60  days'  imprisonment 
as  a  maximum.  That  there  is  no  justification  for  any  such  unreason- 
able result  appears  from  a  careful  examination  of  section  773  of  the 
Judiciary  Law,  dealing  with  the  levying  of  indemnity  in  such  a  case. 

I  have  already  mentioned  the  fact  that  there  was  no  commitment 
issued  in  this  case.  That  is  readily  accounted  for  by  the  fact  that 
section  773  does  not  contemplate  a  commitment.  It  simply  author- 
izes the  imposition  of  the  fine,  which,  it  provides,  shall  be  "collected, 
and  paid  over  to  the  aggrieved  party,  under  the  direction  of  the  court." 
What,  then,  is  the  orderly  and  proper  method  for  collecting  a  fine 
levied  for  indemnity  and  procuring  it  to  be  paid  over  to  the  aggrieved 
party  "under  the  direction  of  the  court"?  Obviously  by  the  issuing 
of  an  execution  or  mandate  against  the  person.  There  is  nb  occa- 
sion for  first  issuing  an  execution  against  the  property  of  the  judg- 
ment debtor,  where,  as  in  this  case,  the  foundation  of  the  whole  pro- 
ceeding is  a  judgment,  to  collect  which  an  execution  against  the  prop- 
erty has  been  returned  unsatisfied.  The  provision  in  section  1488  of 
the  Code  of  Civil  Procedure  against  issuing  an  execution  against  the 
person  of  a  woman  does  not  apply  to  a  mandate  of  the  court  for  the 
collection  of  a  fine,  but  to  execution  issued  to  collect  a  judgment  re- 
covered in  an  action.  While  it  may  be  better  practice  to  issue  a  separa- 
rate  and  formal  execution  or  mandate  against  the  person  to  collect  the 
fine,  it  is  not  strictly  necessary,  where,  as  here,  die  order  itself  con- 
tains a  mandate  against  the  person,  directed  to  the  sheriff,  requiring 
him  to  collect  the  fine,  for  there  is  no  essential  difference  between  an 
execution  against  the  person  and  a  mandate  against  the  person,  except 
that  the  latter  is  the  express  direction  of  the  court.    , 

Section  1372  of  the  Code  of  Civil  Procedure  provides: 

"An  execution  against  the  person  must  aubstantlaUy  require  tbe  sheriff,  to 
arrest  the  Judgment  debtor,  and  commit  him  to  the  jail  of  the  county,  until 
he  pays  the  Judgment,  or  is  discharged  according  to  law." 

That  is  the  requirement  of  the  mandate  against  the  person  in  the 
instant  case.  Section  111  of  the  Code  of  Civil  Procedure  provides 
that: 

'*No  person  shall  be  imprisoned  within  the  prison  walls  of  any  Jail  for  a 
longer  period  than  three  monUis  under  an  execution  or  any  other  mandate 
a^inst  the  person/' 
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It  IS  true  that  the  concluding  sentence  in  this  section  reads : 
"Except  in  a  case  hereinbefore  specified  nothing  in  tlilB  section  shall  effect 
[affect]  a  conunitment  for  contempt  of  court" 

But,  as  above  pointed  out,  there  was  here  no  commitment  for  con- 
tempt of  court,  and  the  court  did  not  act  under  section  774  of  the  Ju- 
diciary Law,  and  impose  imprisonment  as  punishment  for  a  contempt 
of  court  (which,  however,  as  such  could  not  have  exceeded  six 
months),  but,  instead,  proceeded  under  section  773  to  impose  a  fine  to 
indemnify  the  plaintiff  against  actual  loss  sustained  by  the  judgment 
debtor's  misconduct,  and  issued  a  mandate  to  the  sheriff  against  the 
person  of  the  judgment  debtor  for  the  collection  of  the  fine  and  its 
payment  to  the  plaintiff.  The  sheriff  properly  construed  the  order 
as  a  mandate  against  the  person,  akin  to  an  ordinary  execution  against 
the  person,  and  released  the  judgment  debtor,  as  it  was  his  duty  to 
do,  at  the  expiration  of  6  months'  imprisonment. 

Our  attention  has  been  called  to  the  case  of  Hommel  v.  Butding, 
46  App.  Div.  206,  decided  by  a  divided  court  in  the  Second  Depart- 
ment in  1899,  where  the  point  up  for  decision  was  whether  the  com- 
mitment was  illegal  on  its  face.  The  reporter's  headnote  goes  far 
beyond  anything  that  was  actually  decided  in  that  case,*  and,  in 
view  of  the  wording  of  the  opinion,  the  net  result  of  the  reporter's 
headnote  and  the  opinion  has  been  to  introduce  some  confusion, 
for  it  has  been  assumed  that  the  headnote  correctly  states  the  law 
(Fiero  on  Special  Proceedings  [3d  Ed.]  p.  764;  15  Abbott's  Di- 
gest, p.  500;  Birdseye,  Cufnmin  &  Gilbert's  Consolidated  Laws,  vol. 
4,  p.  4411,  and  note  under  section  774  of  the  Judiciary  Law).  At  any 
rate,  the  decision  does  not  necessarily  conflict  with  our  decision  in 
this  case,  for  the  points  up  for  decision  are  not  the  same.  Further- 
more, the  fine  in  the  Hommel  Case  was  less  than  $250,  and  it  does 
not  appear  from  the  opinions  in  the  case  that  the  violation  of  the  or- 
der, which  constituted  the  contempt,  subjected  the  plaintiffs  to  any 
actual  loss.  If,  however,  the  case  be  deemed  to  be  an  authority  for 
the  indefinite  imprisonment  of  a  judgment  debtor,  upon  whom  a  fine 
exceeding  $250  has  been  imposed  as  indemnity  for  the  actual  loss  sus- 
tained by  the  plaintiff,  we  should  feel  constrained  to  dissent  from  it 

The  order  should  be  affirmed,  with  costs.    Ch-der  filed. 

CLARKE,  P. J.,  and  DOWLING  and  SMITH,  JJ.,  concur. 
PAGE,  J.,  concurs  in  result. 

^Beported  at  61  N.  T.  Supp.  811  without  the  objectionable  headnote  re- 
ferred to  in  the  opinion. 
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a86  App.  Div.  651) 

O'BRIEN  V.  NEW  YORK  CENT.  R.  CO.  et  aL 

TONSKEY  V.  SAME. 

(Suprwne  Court,  Appellate  Division,  Third  Departriaent.    March  5,  1919.) 

P1XA.DIN6  ^s»317(d)— Bnx  OF  Pabtioui«ab&— Matxebb  Not  Requiiucd  to  be 
Pbovkn  at  TSIAIi.  • 

As  plaintiffs  would  make  out  prima  fade  cases  by  showing  collision 
of  defendant's  electric  car  in  which  they  were  passengers  with  locomo- 
tive at  street  intersection,  orders  were  erroneous,  in  so  far  as  they  re- 
quired plaintiffs  to  specify  in  bills  of  particulars,  wherein  defendant  was 
negligent 

Appeal  from  Special  Term,  Ulster  County. 

Actions  by  Margaret  A.  O'Brien  by  Lena  Tonskey  against  the  New 
York  Central  Railroad  Company  and  the  Kingston  Consolidated  Rail- 
road Company.  From  certain  parts  of  orders  granting  motions  of  the 
defendant  last  named  for  bills  of  particulars,  plaintiffs  appeal.  Orders, 
modified. 

Argued  before  JOHN  M.  KELLOGG,  LYON,  WOODWARD, 
COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

William  H.  Grogan,  of  Kingston  (John  T.  Loughran,  of  Kingston, 
of  counsel),  for  appellants. 

William  D.  Brinnier,  of  Kingston,  for  respondent. 

HENRY  T.  KELLOGG,  J.  These  are  appeals  from  orders  requir- 
ing, the  plaintiffs  in  two  actions  to  serve  bills  of  particulars.  The  com- 
plaint in  each  action  alleges  that  the  plaintiff  was  traveling  as  a  pas- 
senger in  an  electric  surface  railway  car  of  the  Kingston  Consolidated 
Railroad  Company,  along  a  street  in  the  city  of  Kingston;  that  the 
street  is  crossed  .by  railroad  tracks  of  the  New  York  Central  Railroad 
Company;  that  a  locomotive  engine  of  that  railroad  was  moving  on 
the  tracks  at  the  street  intersection ;  that  owin|  to  the  negligent  opera- 
tion of  the  electric  car,  and  the  negligence  of  both  of  the  defendant 
railroad  companies,  the  car  and  the  locomotive  came  into  collision; 
that  as  a  result  of  the  collision  the  plaintiff  was  injured.  The  defend- 
ant the  Kingston  Consolidated  Railroad  Company  procured  the  orders 
which  required  each  plaintiff  to  specify,  among  other  things,  the  par- 
ticulars wherein  that  company  was  negligent  in  the  operation  of  its 
electric  car.  The  plaintiffs  could  make  out  prima  facie  cases  against  the 
Kingston  Consolidated  Railroad  Company  upon  the  trials,  by  showing 
the  collision,  for,  under  the  circumstances,  negligence  on  the  part  of  that 
company  would  be  inferable  therefrom.  Loudoun  v.  Eighth  Ave.  R.  R. 
Co.  &  Third  Ave.  R.  R.  Co.,  162  N.  Y:  386,  56  N.  E.  988.  Since  the 
orders  required  the  plaintiffs  to  specify  in  bills  of  particulars  facts 
which  they  would  not  be  required  to  prove  upon  trial,  they  were  in 
these  respects  erroneously  granted. 

The  orders  should  be  modified  accordingly,  and,  as  modified,  unani- 
mously affirmed,  with  $10  costs  and  disbursements  to  the  appellant. 
All  concur. 

^ss>For  other  cmm  see  same  topic  ft  KBHT-NUMBBR  in  all  Key-Numbered  Digests  &  [ndexee 
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HALBRBN  t.  GOLDBEmO  et  aL 

(Supr^^e  Court,  Appellate  Term,  First  Department    April  10,.  1919.) 

1.  BAII.MSNT  «=3l4(l) — RbCOYSBT  AGAINgT  BAILEE. 

Plaintiff  who  delivered  a  dress  to  a  tailor  to  be  cleaned,  by  whom  it 
was  given  to  a  cleaning  and  dyeing  company,  on  showing  that  company 
had  received  possession  and  was  unable  by  reason  of  its  neglect  or  fault 
to  deliver  it  to  her  upon  demand,  might  recover ;  it  not  being  necessary  to 
show  contractual  relations  between  herself  and  company. 

2,  Bailment  <S=933 — ^Action  Aqaimbt  Bailee — Dismissal. 

Plalntiff*s  showing  that  a  dress  delivered  by  her  to  a  tailor  tp  be  cleaned 
was  delivered  by  him  to  defendant  company  to  be  cleaned,  and  testimony 
that  It  had  been  lost,  and  that  defendant  had  made  an  offer  of  settlement, 
was  sufficient  to  put  defendant  upon  its  defense,  and  require  a  trial,  and 
dismissal  was  improper. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Belle  Halbren  against  Samuel  Goldberg  and  the  Commer- 
cial Cleaning  &  Oyeing  Company,  Incorporated.  From  a  judgment  dis- 
missing the  complaint  as  to  defendant  Commercial  Cleaning  &  Dyeing 
Company,  Incorporated,  plaintiflF  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  March  tertn,  1919,  before  GUY,  BIJUR,  and  PENDtE- 
TON,  JJ. 

Levinson  &  Feinsod,  of  New  York  City  (Samuel  J.  Levinson,  of 
New  York  City,  of  counsel),  for  appellant. 

Samuel  A.  Langf ur,  of  Brooklyn,  for  respondent. 

GUY,  J.  This  action  was  begun  by  the  service  of  a  summons  with- 
out a  complaint;   the  indorsement  upon  the  summons  being: 

''Plaintiff  delivered  a  dfess  to  defendant  Goldberg  to  be  cleaned,  defendant 
being  a  tailor,  and  defendant  gave  the  dress  to  the  Commercial  Cleaning 
Company  to  be  cleaned,  and  which  was  lost  by  the  Commercial  Cleaning  Com- 
pany.   Dress  of  the  value  of  $40." 

Goldberg  defaulted;  the  defendant  Cleaning  Company  alone  de- 
fending. At  the  close  of  the  plaintiff's  case  this  defendant  moved  to 
dismiss  the  complaint  as  to  it.  Decision  was  reserved,  but  subsequently 
granted,  and  a  judgment  dismissing  the  complaint  upon  the  merits 
as  to  the  defendant  company  was  entered,  and  the  plaintiff  appeals. 

[1,2]  It  is  undisputed  that  the  plaintiff  delivered  the  dress  to  Gold- 
berg, and  that  it  was  never  returned  to  the  plaintiff,  although  she  de- 
manded its  return.  The  attorney  for  the  company  claims  that  it  was  not 
shown  that  the  plaintiff  ever  had  any  "contractuar*  relations  with  the 
defendant  company.  It  was  not  necessary  that  such  relations  should 
be  shown  to  exist  between  the  plaintiff  and  that  company  to  maintain 
this  action.  It  was  sufficient  to  show  that  the  company  had  in  its  pos- 
session property  belonging  to  the  plaintiflF,  which  it  refused,  or  was 
unable  by  reason  of  its  neglect,  to  deliver  to  the  plaintiff  upon  dc- 
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mand,  or  that  by  its  fault  it  was  in  a  position  to  be  unable  to  iromply 
with  a  demand  for  its  return  if  one  was  made. 

The  plaintiff  showed  that,  after  the  dress  was  delivered  to  Goldberg, 
he.  delivered  it  to  the  defendant  company  to  be  cleaned.  This\was  tes- 
tified to  by  an  employe  of  Goldbei^,  who  saw  the  dress  in  Goldberg's 
place  of  business,  and  also  saw  it  delivered  to  a  driver  of  a  wagon  be- 
longing to  the  defendant  company,  who  was  accompanied  by  a  per- 
son  pointed  out  in  the  courtroom  by  this  witness,  and  whom  he  called 
one  of  "the  bosses  of  the  Commercial."  This  witness  also  testified  that 
subsequently  the  driver  told  the  witness  that  the  dress  had  been  lost. 
This  testimony  was  given  without  objection  or  exception  thereto.  One 
of  plaintiff's  sisters,  the  one  who  had  delivered  the  dress  to  Goldberg, 
testified  that,  after  Goldberg  had  been  unable  to  return  the  dress,  *'a 
man  called  from  the  cleaning  company  and  asked  me  how  mudi  I 
would  take  to  settle  it  for,  because  the  dress  was  lost." 

Respondent  claims  that  this  testimony  is  hearsay,  but  no  objection 
to  its  reception  was  made,  nor  any  motion  to  strike  it  out.  There  was 
sufficient  testimony  to  put  the  defendant  company  upon  its  defense, 
and  there  must  be  a  new  trial. 

Judgment  as  to  defendant  Commercial  Cleaning  &  Dyeing  Ccmi- 
pany  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  the  appel- 
lant to  abide  the  event    All  concur. 


im  Misc.  Bep.  4) 

EER  y.  STEBN. 
(Supreme  Court,  AppeHate  Term,  First  Department    April  10,  1910.) 

1.  Evidence  <8=>442(4) — Employment  Contract— Duration— Parol  Evidence. 

Where  all  the  terms  of  employment  contract,  excibt  (Juration  of  em- 
ploym^it  were  in  writing,  parol  eildoiee  as  to  the  term  of  employment 
was  admissible. 

2.  COITBTB  «=»170—MXJNI0rPAL  COTTKT-nJTJBISDICTION— AMOUNT  INVOLVED. 

Where  complaint  in  action  for  breach  of  employment  contract  de- 
^  manded  judgment  "at  rate  of  $75  a  week,  with  interest  from  the  19th 
of  Angust,  1918,  to  the  date  of  the  trial  of  this  action,"  Municipal  Court 
acQUlred  jorlsdictlon,  notwithstanding  fbUure  of  complaint  to  demand 
definite  amount,  since  the  complaint,  in  view  of  Municipal  Court  Code, 
I  180,  win  be  construed  as  seeking  damages  only  up  to  the  jurisdictional 
amount  for 'which  such  court  can  render  judgments. 

Appeal  from  Municipal  Court,  B6rough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Paul  Ker  against  A.  S.  Stern.  From  a  judgment  of 
dismissal  at  close  of  plaintiff's  case,  after  trial  by  judge  without  jury, 
plaintiff  appeals.    Reversed,  and  a  new  trial  ordered. 

Argued  March  term,  1919,  before  GUY,  BITUR,  and  PENDLE- 
TON, JJ. 

Otterbourg,  Stemdler  &  Houston,  of  New  York  City  (Charles  A. 
Houston,  of  Nqw  York  City,  of  counsel),  for  appellant. 
Dittenhoefer  &  Fishel,  of  New  York  City,  for  respondent. 
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BIJIJR,  J.  This  action  was  brought  to  recover  damages  for  breach 
of  a  contract  of  employment  under  which  the  defendant  employed  the 
plaintiff,  an  actor,  at  a  weekly  salary  of  $75  a  week. 

[1]  The  terms,  other  than  the  duration  of  the  contract,  were  con- 
tained in  a  letter  written  by  defendant  to  plaintiff  dated  July  12,  1918. 
Plaintiff  properly  proved  by  parol  testimony,  admitted  without  ob- 
jection, that  the  contract  was  to  continue  for  a  period  of  37  weeks. 

Plaintiff,  in  his  complaint,  had  pleaded  that  the  contract  of  employ- 
ment was  made  "on  or  about  July  12,  1918."  The  learned  trial  judge 
dismissed  the  complaint,  apparently  upon  the  theory  that  this  allega- 
tion restricted  plaintiff  to  the  letter  of  July  12th,  in  which  no  definite 
term  was  stated,  and  which,  therefore,  constituted  merely  a  contract 
at  will. 

[2]  Appellant  upon  this  appeal  scarcely  attempts  to  justify  the  dis- 
missal upon  this  groimd,  but  urges  that  upon  the  allegations  of  the 
complaint  the  Municipal  Court  had  no  jurisdiction  over  the  action. 
This  contention  is  based  upon  the  demand  for  judgment  "at  the  rate 
of  $75  a  week,  with- interest  from  the  19th  of  August,  1918,  to  the 
date  of  the  trial  of  this  action."  The  argument  advanced  is  that  the 
complaint  does  not  show  that  the  amount  demanded  was  less  than 
$1,000,  but  that,  on  the  contrary,  since  the  contract  was  for  37  weeks 
at  $75  a  week,  presumably  the  amount  of  damages  sought  exceeds 
$1,000.  In  my  opinion,  neither  of  these  contentions  is  sound.  The 
complaint,  reasonably  construed,  seeks  to  recover  damages  for  breach 
of  contract  up  to  the  jurisdictional  amount  for  which  thd^  court  can 
render  judgment,  and  the  mere  fact  that  no  definite  sum  is  stated  does 
not  deprive  the  Municipal  Court  of  jurisdiction.  See  Municipal  Court 
Code  (Laws  1915,  c.  279)'  §  180. 

Judgment  revved,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  me  event.    All  concur. 


COSTA  V.  SCJHETZ. 
(Supreme  Court,  AppeHate  Term,  Hirst  Department    April  10,  1919.) 

1.  Bbokebs  ^=982(1) — ^Employment — ^Allsoation. 

Complaint  alleging  that  defendant  and  a  third  party,  through  efforts  of 
plaintiff,  as  broker,  entered  into  a  written  agreement  for  exchange  of  cer- 
tain properties,  as  shown  in  an  annexed  copy,  in  which  defendant  agreed 
to  pay  plaintiff  a  certain  sum  as  broker,  was  not  an  allegation  of  defend- 
ants employment  of  plaintiff. 

2.  Brokers  ^=s>60 — Commission — Accruai.. 

On  an  agreement  to  pay  a  commission  on  the  paasiiig  of  title,  no  lia- 
bility accrues  until  title  passes,  or  it  1$  prevented  by  some  fault  ci  de- 
fendant 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 
Action  by  Peter  Costa  against  Bertha  Schetz.    From  a  judgment  for 
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plaintiff,  after  trial  by  the  court,  defendant  appeals.     Reversed,  and 
new  trial  ordered. 

Argued  March  term,  1919,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Robert  S.  Mullen,  of  New  York  City,  for  appellant. 
Oliver  E.  Davis,  of  New  York  City,  for  respondent. 

PENDIvETON,  J.  The  action  is  brought  to  recover  commissions 
as  a  broker,  on  an  exchange  of  real  estate.  At  the  opening  of  the  trial 
defendant  moved  for  judgment  on  the  pleadings  on  the  ground  that 
the  complaint  did  not  allege  an  employment  of  plaintiff  by  the  de- 
fendant. The  motion  was  denied  and  defendant  excepted.  Motions 
to  dismiss  for  failure  to  prove  an  employment  were  made  at  the  end  of 
plaintiff's  evidence,  and  on  the  whole  case. 

[1]  The  complaint  alleged  that  defendant  and  a  third  party,  through 
the  efforts  of  plaintiff  as  broker,  entered  into  an  agreement  in  writing 
for  the  exdiange  of  certain  properties,  a  copy  of  which  is  annexed 
to  the  complaint,  and  that  in  and  by  the  terms  pf  such  agreement 
defendant  agreed  to  pav  plaintiff  the  sum  of  $350  as  broker  for  his 
services  in  connection  therewith.  It  scans  quite  plain  that  this  is  not 
an  allegation  of  the  employment  of  plaintiff  by  defendant.  The  agree- 
ment referred  to  is  not  with  plaintiflf,  but  between  defendant  and  a 
third  party.  The  fact  that  defendant  so  agreed  with  a  third  party  is 
entirely  immaterial  here.  It  is  not  a  fact  in  issue — an  ultimate  fact. 
Conceivably  it  mi^ht  under  some  conditions  of  the  evidence  be  an 
admissible  evidentiary  fact,  but  could  be  nothing  more. 

At  the  trial,  as  part  of  his  case,  plaintiff  introduced  the  same  agree- 
ment in  evidence,  but  gave  no  testimony  of  employment.  The  most 
that  appears  is  that  at  the  time  of  the  signing  of  the  said  agreement 
plaintiff  asked  defendant  if  she  was  satisfied  to  pay  $350  in  cash  on 
"the  contract,"  meaning  a  more  formal  contract  provided  for  in  the 
agreement,  and  she  said  **Yes."  This  alone  did  not  show  any  previous 
employment.  Regarded  as  a  special  promise,  it  was  without  consid- 
eration, and  by  its  terms  the  payment  was  to  be  on  signing  the  later 
contract,  so  that,  even  if  not  invalid  for  want  of  consideration,  the 
payment  was  only  to  be  on  the  contract,  and  this  has  never  happened. 

[2]  On  an  agreement  to  pwiy  a  commission  on  the  passing  of  title, 
no  liability  accrues  until  title  f>asses  or  it  is  prevented  by  some  fault 
of  the  defendant.  Reis  v.  Zimmerli,  155  App.  Div.  260,  140  N.  Y. 
Supp.  3.  Defendant,  on  her  case,  denied  that  she  ever  employed  plain- 
tiff, and  although  called  in  rebuttal  plaintiff  did  not  testify  to  any 
previous  employment.  It  is  quite  evident  the  case  was  tried  on  the 
theory  that  the  agreement  annexed  to  the  complaint  created  an  ob- 
ligation of  the  defendant  to  plaintiff.    This  "was  error. 

No  employment  was  either  alleged  in  the  pleadings  or  shown  by  the 
evidence,  and  the  judgment  must  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  appellant  to  abide  the  event. 

GUY,  J.,  concurs. 

BIJUR,  J.,  concurs  in  the  result. 
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LESTER  0.  HEBBERD  &  CO.,  Inc.,  v.  BLAKB. 
(Supreme  Ck>iirt,  Appellate  Term,  First  Department    April  10,  1919.) 

1.  MA8TEB   AND    SSBVANT    €s»70(2) — ^ADVANCKS    AOAINBT    COKUISSIONS   TO  Bl 

Earned — Indebtedness  of  Servant. 

Where  solicitor  was  allowed  by  employer  $50  a  week  for  8  weeks,  there- 
after $40  a  week,  as  a  drawing  account  to  apply  against  commissions,  and, 
during  extended  term  of  ligreement,  it  was  ascertained  employer  had  ad- 
vanced solicitor  $1,300  more  than  amount  of  commissions  earned,  solicitor 
was  not  indebted  to  employer  in  any  amount,  ezc^t  by  virtue  of  a  con- 
ditional Indebtedness  to  be  paid  out  of  commissions,  if  earned. 

2.  Bills  and  Notes  ^=^90 — Lack  of  Oonsidebation. 

Where  solicitor  was  not  indebted  to  his  employer  in  any  amount,  except 
by  virtue  of  a  conditional  indebtedness  to  be  paid  out  of  commissions,  if 
earned,  notwithstanding  solicitor's  admission  of  indebtedness,  his  note  for 
the  amount  given  the  employer  was  without  consideration*  and  ther^ore 
unenforceable. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Lester  C.  Hebberd  &  Co.,  Incorporated,  against  Arthur 
M.  Blake.  From  judgment  for  plaintiff,  entered  on  direction  of  ver- 
dict for  plaintiff  on  a  promissory  note,  and  dismissing  the  counter- 
claim, defendant  appeals.  Judgment  reversed,  complaint  dismissed  on 
the  merits,  and  counterclaim  dismissed. 

.    Argued  March  term,  1919,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Henry  C.  Quinby,  of  New  York  City  (Leverett  J,  Luce,  of  New 
York  City,  of  counsel),  for  appellant. 
Eugene  L.  Brisach,  of  New  York  City,  for  respondeat. 

BIJUR,  J.  Plaintiff  sued  on  a  promissory  note  made  by  defendant 
Defendant  alleged,  and  it  was  aamitted,  that  he  had  been  employed 
by  plaintiff  and  its  predecessor  under  a  written  agreement  or  letter  as 
a  solicitor  of  insurance  at  a  certain  commission.  Plaintiff  wrote  as 
follows : 

''We  will  allow  you  $50  a  week  for  a  period  of  eight  wedcs,  and  thereafter 
$40  per  week  ♦  ♦  ♦  aa  a  drawing  account  to  apply  against  commissions 
you  earn,  payable  in  advance  each  week.'* 

During  an  extended  term  of  the  agreement  it  was  ascertained  that 
plaintiff  had  advanced  to  defendant  under  this  "drawing  account" 
some  $1,300  more  than  the  amount  of  his  commissions  then  earned, 
and  defendant  thereupon,  at  plaintiff's  instance,  made  the  note  upon 
which  the  suit  was  brought.  At  the  same  time  he  signed  a  paper  ac- 
knowledging that  "he  is  indebted  to"  the  plaintiff  in  that  amount. 

[1,2]  It  is  quite  apparent  from  these  facts  that  defendant  was  not 
indebted  to  plaintiff  in  that  or  any  other  amount,  except  by  virtue 
of  a  conditional  indebtedness  to  be  paid  out  of  commissions,  if  earned. 
Schlesinger  v.  Burland,  42  Misc.  Rep.  206,  85  N.  Y.  Supp.  350;  Lob- 
sitz  V.  Leffler  &  Co.,  140  App.  Div.  14,  124  N.  Y.  Supp.  533 ;  Auer- 
hach.  Inc.,  v.  Ramer,  80  Misc.  Rep.  645,  141  N.  Y.  Supp.  848.    Not- 
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withstanding  defendant's  admission  of  an  indebtedness,  therefore,  the 
note  sued  on  was  given  without  consideration  as  pleaded  by  defend- 
ant, and  his  motion  for  a  dismissal  of  the  complaint  should  have  been 
granted.    • 

Defendant  also  sufficiently  proved  a  new  agreement  extending  the 
original  term  and  the  earning  of  commissions  thereunder,  and  although 
he  asked  to  have  that  issue  submitted  to  the  jury,  his  motion  to  that 
effect  was  erroneously  denied.  Brown  Paint  Co.  v.  Reinhardt,  210  N. 
Y.  162,  164  N.  E.  124.  I  take  it,  however,  that  that  question  is  of  no 
practical  importance,  since  the  amount  of  such  earnings  would  no 
doubt  have  to  be  applied  in  reduction  of  defendant's  conditional  in- 
debtedness. 

Judgment  reversed,  with  costs,  and  complaint  dismissed  on  the 
merits,  and  counterclaim  dismissed.    All  concur. 


FBITZ  v.  NATIONAL  SERVICE  UFE  BOO. 

(Supreme  Court,  Appellate  Term,  First  Department.    April  10,  1919.) 

iKeruRANCE  «=»S70— Action  by  Bbniticiart  to  ReJ^nstatb  Polict — Fraud. 
Where  an  insurance  company,  during  the  life  of  the  contract,  fblsely 
stated  to  insured  that,  owing  to  the  illness  of  insured  during  the  first 
year,  insurer  had  right  to  cancel  policy,  which  w*u8  thereupon  surren- 
dered and  preminm  returned,  with  result  that  next  premium  was  not 
paid  by  insured  because  of  such  surrender,  beneficiary  of  insured  could 
hare  policy  reinstated,  In  an  action  at  law  in  which  surrender  was 
pleaded  and  proved  solely  as  an  excuse  for  failure  of  insured  to  pay  the 
subsequent  premium. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Magdalena  Fritz  against  the  National  Service  Life  So- 
ciety. From  a  judgment  dismissing  the  complaint  at  the  close  of  plain- 
tiff's case,  on  the  ground  that  plaintiff  had  failed  to  make  a  cause  of 
action,  and  that  the  complaint  failed  to  state  a  cause  of  action,  plain- 
tiff appeals.    Reversed,  and  new  trial  granted. 

Argued  March  term,  1919,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Riehle  &  Moxley,  of  New  York  City  (F.  Wright  Moxley,  of  New 
York  City,  of  counsel),  for  appellant. 

Dawson,  Ameli  &  Dawson,  of  New  York  City  (Edwin  S.  Merrill,  of 
New  York  City,  of  counsel),  for  respondent. 

BI JUR,  J.  Plaintiff  sues  as  the  beneficiary  under  a  policy  or  certifi- 
cate of  insurance  issued  by  the  defendant  upon  the  life  of  one  William 
Fritz,  Jr.  The  complaint,  after  alleging  the  formal  requisites,  pro- 
ceeds to  recite  that  the  "plaintiff  had  duly  performed  all  the  terms  and 
conditions  of*  the  contract  except  as  such  performance  had  been  pre- 
vented by  the  defendant  as  hereinafter  set  forth/*  It  then  alleges  that 
during  the  life  of  the  contract  the  defendant  falsely  stated  to  the 
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representative  of  the  insured  that,  owing  to  the  illness  of  the  in- 
sured during  the  first  year,  the  defendant  had  the  right  to  cancel  the 
policy,  whidi  was  thereupon  surrendered  and  the  premium  returned, 
with  the  result  that  the  next  premium  was  not  paid  by  the  insured 
because  of  such  surrender. 

It  will  be  observed  that  the  complaint  is  peculiar,  in  that  it  recites 
the  surrender  of  the  policy  before  the  death  of  the  insured,  coupled 
with  the  statement  that  such  surrender  was  procured  bv  the  false  repre- 
sentations of  the  defendant.  This  surrender  was  pleaded  and  proved 
solely  as  an  excuse  for  the  nonperformance  by  the  insured  of  one  of 
the  conditions  of  the  policy,  namely,  the  payment  of  the  subsequent 
premium. 

The  fraud  testified  to  by  the  plaintiflf  was  one  that  went,  not  to  the 
character  of  the  consideration,  but  to  the  reality  of  the  assent  to  the 
surrender,  and  could  therefore  be  proven  at  law  to  avoid  the  surrender. 
Whipple  v.  Brown  Co.,  170  App.  Div.  531,  156  N.  Y.  Supp.  63.  It  is 
apparent  that  the  complaint  states  a  good  cause  of  action,  and  that 
the  plaintiff's  proofs  established  a  prima  facie  case  which  required  the 
defendant  to  be  put  to  its  defense. 

Judgment  reversed,  and  new  trial  granted,  with  $30  posts  to  appel- 
lant to  abide  the  event    All  concur. 


GILMAN  V.  KATZ. 
(Supreme  Court,  Appellate  Term,  First  Department    April  10,  1919.) 

1.  Landlord  and  Tenant  ^=»196 — LtABiLrrr  ov  Hoi.d-Oveb  Tenant — Ten- 

ancy FROM  Month  to  Month. 

Ordinarily  a  monthly  tenant  who  holds  over  after  the  beginning  of 
the  month,  is  liahle  for  the  rent  of  that  month. 

2.  Landlord  and  Tenant  <©=>196 — Time  «g=>10(10) — Moivthly  Tenancy — ^Lia- 

BrLiTY  OP  Hold-Over  Tenant. 

Where  tenancy  was  from  month  to  month,  and  rent  was  payable  in  ad- 
vance on  the  1st  day  of  every  month,  tenant,  who  failed  to  move  on  the 
last  day  of  the  month,  and  who  did  not  move  until  the  3d  day  of  the 
following  month,  was  liable  for  full  rent  for  following  month,  although  the 
1st  day  was  Sunday  and  the  2d  day  was  a  holiday,  where  he  had  given 
landlord  no  notice  of  an  intention  to  surrender  the  premises  at  the  ex- 
piration of  the  month, 

3.  Dismissal  and  Nonsuit  «=s>12 — Leave  to  Discontinttb — OouNTERCLAnc. 

Where  defendant,  having  interposed'  counterclaim,  moved  court  to 
discontinue  action  previously  brought  against  plaintiff  upon  cause  of  ac- 
tion set  up  in  counterclaim,  court  properly  granted  motion,  where  all  the 
parties  to  the  prior  action  were  in  court  and  no  substantial  right  to  the 
plaintiff  was  injured  thereby. 

4.  Dismissal  and  Nonsuit  ^=»37 — Costs — Discontinuance  of  Action — Dis- 

cretion. 

Where  leave  to  discontinue  action  is  granted  on  subsequent  action  being 
brought  by  defendant  therein  against  plaintiff,  and  upon  plaintiff's  inter- 
posing as  a  counterclaim  in  such  action  the  cause  of  action  ui>on  which 
prior  action  was  brought,  it  is  discretionary  with  court  as  to  whether 
plaintiff  will  be  granted  costs. 

^=»For  other  cases  see  same  topic  &  KEY- NUMBER  in  all  Key-Numbered  Diseets  4k  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Ks- 
trict. 

Action  by  Joseph  H.  Oilman  against  Gustave  Katz.  From  a  judg- 
ment dismissing  the  complaint,  and  granting  defendant  judgment  upon 
counterclaim,  plaintiff  appeals.    Affirmed,  as  modified. 

Argued  March  term,  1919,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Reisfeld  &  C)rmberg,  of  New  York  City  (Isidor  Enselman,  of  New 
York  City,  of  counsel),  for  appellant. 

Jos.  L.  Lefkowitz,  of  New  York  City  (Bernard  Rogers,  of  New 
York  City,  of  counsel),  for  respondent. 

GUY,  J.  The  plaintiff  brought  this  action  to  recover  the  sum  of 
$25  for  rent,  for  the  month  of  September,  1918,  of  a  store  leased 
by  the  defendant.  The  defendant  interposed  a  counterclaim  for  the 
sum  of  $72.  The  rent  was  payable  in  advance  on  the  1st  day  of  every 
month,  and  the  defendant  was  a  monthly  tenant.  He  claims  that  Sep- 
tember 1,  1918>  fell  upon  Sunday,  that  the  next  day  was  a  holiday 
CLabor  Day),  and  that  he  moved  on  Tuesday.  No  reason  whatever  is 
given  why  he  did  not  move  on  the  last  day  of  his  term. 

[1,2]  There  may  be,  and  frequently  are,  cases  where  a  tenant  re- 
mains in  possession  of  premises  under  such  circumstances  that  no  in- 
ference can  be  drawn  that  a  renewal  of  the  lease  was  intended,  and 
such  are  the  cases  referred  to  in  the  respondent's  brief.  .  Ordinarily, 
however,  where  a  monthly  tenant  holds  over  after  the  beginning  of 
the  month,  he  is  liable  for  the  rent  of  that  month.  Lang  v.  Ruehl,  163 
N.  Y.  Supp.  1085;  Mulvihill  v.  Staigel,  123  N.  Y.  Supp.  916.  In  the 
present  case  the  tenant  had  given  no  notice  of  an  intention  to  sur- 
render the  premises  at  the  expiration  of  the  month,  nor  was  anything 
shown  from  which  such  an  intention  could  be  inferred.  It  is  clear, 
therefore,  that  it  was  error  for  the  court  below  to  disallow  the  plain- 
tiff's claim. 

After  the  defendant  had  proven,  without  objection,  that  he  did 
work  for  the  plaintiff  to  the  value  of  $72  as  a  plumber,  the  plaintiff 
offered  in  evidence  a  summons  and  a  complaint,  which  had  been  filed 
in  a  prior  action,  in  which  this  defendant  was  the  plaintiff  and  this 
plaintiff  was  defendant,  in  which  action  this  defendant  had  complained 
for  the  same  cause  of  action  as  was  set  forth  in  the  counterclaim  in 
the  present  action,  and  it  was  admitted  that  said  action  was  pending 
and  undetermined.  Thereupon  the  defendant  moved  for  leave  to  dis- 
continue the  former  action,  and  the  court  said : 

*'I  shall  aUow  him  to  do  It,  and  let  his  counterclaim  stand  in  this  case.'* 

[3,  4]  The  plaintiff  urges  that  this  was  error.  We  do  not  agree 
with  this  contention.  All  the  parties  to  the  prior  action  were  in  court, 
and  no  substantial  right  of  the  plaintiff  was  injured  by  granting  leave 
to  discontinue.  The  plaintiff  did  not  ask  for  the  imposition  of  costs 
as  a  condition  for  the  granting  of  such  leave,  and  it  was  discretionary 
whether  or  not  costs  should  be  granted  in  such  a  case.  De  Barante 
V.  Deyermand,  41  N.  Y.  355 ;  Nat.  Wall  Paper  Co.  v.  Szerlip,  9  App. 
175N.Y.S.— 31 
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Div.  205,-41  N.  Y.  Supp.  376;  Susman  v.  Dangler,  95  App.  Div.  158. 
88  N.  Y.  Supp.  527.  Plaintiff  did  not  plead  surprise,  or  ask  to  be 
allowed  to  controvert  the  counterclaim. 

Judgment  modified,  by  reducing  the  amount  of  the  recovery  to  the 
sum  of  $47,  and,  as  modified,  affirmed,  without  costs  to  either  party 
of  this  appeal.    All  concur. 


In  re  BITXBT. 
(Supreme  CJourt,  AppeUate  Division,  Second  Department.    April  5,  1919.) 

1.  Wills  ^=»127 — ^Probate — Piling  in  Subboqate^s  Office. 

A  paper  writing  purporting  to  be  the  last  will  and  testament  of  a  de- 
cedent, which  Is  simply  filed  in  the  surrogate's  office,  does  not  thereby  ipso 
facto  become  a  valid  will,  but  can  be  established  as  such  only  in  a  proper 
proceeding  initiated  for  the  purpose. 

2.  Wills  «=>211 — Destbuctton — Application  of  Rule. 

The  rule  that  wills  of  testators  may  not  be  destroyed  by  life  tenants 
and  remaindermen  applies  only  to  valid  wills  proven  as  such  in  the  man- 
ner prescribed  by  statute. 

3.  Wills    ^=:»495 — Constbuction — Bequest    of    Vested     Remaindebmen — 

"Heirs." 

Where  testator  gave  income  from  fund  to  bis  widow  for  life,  and  on  her 
death  to  his  sister  ''or  her  heirs,"  bequest  of  remainder  to  sister  or  her 
heirs  was  a  vested  interest;  "heirs*'  being  used  as  a  word  of  limitation 
and  not  of  purchase,  as  "heirs'*  are  not  purchasers,  except  when  tbey 
are  the  heirs  of  the  life  tenant. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Heirs.] 

4.  Executobs   and   Administbatobs   ®==>5 — Grant   or   Lettkbs — Filing    of 

Will. 

Where  decedent's  purported  will  was  merely  filed  in  the  surrogate's 
office,  but  not  formally  probated,  his  widow's  application  to  the  surrogate 
for  letters  of  administration,  alleging  that  the  paper  filed  as  a  will  was 
not  a  valid  will,  to  which  the  next  of  kin  consented,  should  have  been 
granted. 

Appeal  from  Surrogate's  Court,  Westchester  County. 

Application  by  Charlotte  V.  Billet  for  letters  of  administration  on  the 
goods,  chattels,  and  credits  of  Anthony  Victor  Billet,  deceased.  From 
an  order  denying  the  application  (106  Misc.  Rep.  229,  174  N.  Y.  Supp. 
488),  applicant  appeals.    Order  reversed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  BLACKMAR, 
and  JAYCOX,  JJ. 

Walter  H.  Young,  of  New  Rochelle,  for  appellant. 
William  E.  McReynolds,  of  New  York  City  (Frederick  C.  Hunter, 
of  New  York  City,  on  the  brief),  for  respondent. 

RICH,  J.  The  surrogate  of  Westchester  county  has  denied  the  pe- 
tition of  decedent's  widow  for  letters  of  administration  upon  his  es- 
tate— 

^s^For  other  caseB  see  sajne  topic  &  KEY-NUMB£R  in  all  Key-Numbered  Diseifta  Ik  Indexes 
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"on  the  ground  that  a  certain  paper  writing  filed  in  this  'court  on  Norember 
27,  1918,  and  alleged  in  said  petition*  upon  information  and  belief,  not  to  be  a 
valid  will  of  said  Anthony  Victor  Billet,  deceased,  although  purporting  so  to 
be,  exists." 

Decedent  died,  a  resident  of  Westchester  county,  at  New  Orleans, 
La.,  on  November  5,  1918,  leaving  personal  property  to  the  amount 
of  $42,266.31.  On  November  27,  1918,  a  petition  for  letters  of  ad- 
ministration was  filed  in  the  Surrogate's  Court,  Westchester  County, 
by  decedent's  widow,  alleging,  among  other  things,  that  petitioner  had 
made  diligent  search  and  inquiry  for  a  will  of  said  decedent  and  had 
found  none,  but  that  a  certain  paper  writing,  discovered  by  petitioner 
and  filed  in  this  court  November  27,  1918,  was  not,  as  she  was  in- 
formed and  believed,  a  valid  will  of  said  decedent,  although  purport- 
ing to  be  such.  The  only  next  of  kin  are  a  sister,  Frances  Billet,  re-: 
spondent  herein,  and  Allie  Ressel,  a  half-niece,  both  of  whom  were  of 
full  age  and  sound  mind.  A  citation  was  thereupon  issued  and  serv- 
ed upon  the  parties  interested.  Frances  Billet,  the  sister,  appeared  and 
filed  an  answer. 

Petitioner  also  filed  her  affidavit,  giving  in  form  of  question  and 
answer  an  interview  had  with  eacK  of  the  witnesses  to  the  alleged 
paper  writing,  which  provides  for  a  legacy  of  $250  to  St.  Patrick's 
Church  of  Galveston,  $500  to  respondent,  to  appellant  all  household 
and  personal  effects,  insurance,  and  cash  in  the  bank,  and  directs  all 
decedent's  stocks  and  bonds  to  be.  converted  into  cash  and  invested  as 
therein  stated,  the  income  to  be  paid  to  appellant  for  life,  and  upon  her 
death  the  principal  to  respondent,  Frances  Billet,  "or  her  heirs."  Ap- 
pellant and  respondent  are  the  executors  therein  nominated.  It  con- 
tains no  attestation  clause,  and  at  the  foot  thereof  is  what  purports  to 
be  a  codicil,  merely  signed  by  the  testator.  The  two  witnesses  af- 
firm that  decedent  did  not  sign  the  paper  writing  in  their  presence,  or 
declare  it  to  be  his  will,  or  say  or  do  anything  from  which  they  obtained 
the  impression  the  paper  was  a  will,  and  that  they  did  not  sign  it  in 
each  other's  presence.    The  will  is  a  holograph. 

The  widow  declines  to  petition  for  its  probate ;  all  parties  in  interest 
were  before  the  court;  respondent  consented  to  the  issuance  of  let- 
ters to  appellant,  and  does  not  oppose  this  appeal;  but  the  surrogate, 
on  his  own  motion,  has  denied  the  petition  for  letters. 

[1]  A  paper  writing  purporting  to  be  a  last  will  and  testament  of  a 
decedent,  which  is  simply  filed  in  the  surrogate's  office,  does  not  there- 
by, ipso  facto,  become  a  valid  will,  but  can  only  be  established  as  such 
in  a  proper  proceeding  initiated  for  that  purpose.  Matter  of  Cameron, 
47  App.  Div.  120,  62  N.  Y.  Supp.  187,  affirmed  166  N.  Y.  610,  59  N.  E. 
1120;  Matter  of  Carter,  74  Misc.  Rep.  1,  133  N.  Y.  Supp.  722; 
Matter  of  Dressel,  102  Misc.  Rep.  648,  649,  170  N.  Y.  Supp.  151. 
There  was,  therefore,  no  valid  will  before*  the  surrogate  at  the  time 
of  this  application. 

[2-4]  It  is  all  very  well  to  say  that  wills  of  testators  may  not  be 
destroyed  by  life  tenants  and  remaindermen  (Metcalfe  v.  Union  Trust 
Co.,  181  N.  Y.  39,  73  N.  E.  498),  but  we  must  not  be  unmindful  of  the 
fact  that  this  rule  only  applies  to  valid  wills,  proven  as  such  in  the 
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maimer  prescribed  by  statute.  That  is  not  the  instant  case  (Matter  of 
Cameron,  and  cases  cited  supra),  for  there  was  no  will  before  the 
learned  surrogate  as  to  which  a  decree  awarding  letters  of  adminis- 
tration would  destroy  a  trust.  Neither  would  the  issuance  of  letters 
of  administration  here  void  the  rights  of  those  who  will  ultimately  take 
as  heirs  of  the  sister.  The  bequest  of  the  remainder  to  the  sister  "or 
her  heirs"  was  a  vested  interest,  and  the  word  "heirs"  was  used  as  a 
word  of  limitation,  and  not  of  purchase.  Hilliker  v.  Bast,  64  App.  Div. 
552,  553,  72  N.  Y.  Supp.  301 ;  Drake  v.  Drake,  134  N.  Y.  220,  225, 
32  N.  E.  114,  17  L.  R.  A.  664.  "Heirs"  are  not  purchasers  except  when 
they  are  the  heirs  of  the  life  tenant,  Webb  v.  Sweet,  187  N.  Y.  172, 
79  N.  E.  1024;  Drake  v.  Drake,  supra.  Under  the  circumstances,  the 
learned  surrogate  should  have  issued  letters  of  administration  to  the 
petitioner. 

The  order  is  therefore  reversed,  with  $10  costs  and  disbursements 
payable  out  of  the  estate. 

Order  of  the  Surrogate's  Court  of  Westchester  County  reversed, 
with  $10  costs  and  disbursements,  payable  out  of  the  estate,  and  pro- 
ceeding remitted  to  said  court,,  with  directions  to  proceed  in  accord- 
ance with  the  above  opinion.    AH  concur. 


(187  App.  Div.  158) 

POMBROY  et  al.  v.  HOCKING  VALLEY  RY.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department     April  4,  1919.) 

1.  Refebence  €=>104 — ^New  TsiAii — ^Appointment  of  New  Refeeee. 

Code  Civ.  Proc.  §  1011,  provides  that,  if  the  referee  named  In  the  stipu- 
lation refuses  to  serve,  or  if  a  new  trial  of  the  action  tried  by  a  referee 
so  named  is  granted,  the  court  must  appoint  another  referee,  unless  otheiv 
wise  stipulated,  applies  to  an  order  setting  aside  a  judgment,  except  in  so 
far  as  it  is  a  lien  upon  property,  and  ordering  a  new  trial  upon  all  the 
issues,  and  service  of  supplemental  answer,  where  not  otherwise  stipu- 
lated. 

2.  Pleadino  ^=s>276 — Suppijuosntal  Pueadiiyo — On  Vacatino  Judgment— 

Leave  of  Coubt. 

A  court  has  inherent  power,  in  furtherance  of  justice,  to  open  its  judg- 
ments and  permit  the  presentation  and  litigation  of  new  issues  upon 
other  and  further  pleadlnga 
8.  Pleading  ^c:»276 — Supplembntal  Pleading — On  Ofbnino   Judgment- 
New  Issues. 

The  authority  to  allow  the  service  of  supplemental  pleading  has  not 
been  limited  by  the  Legislature  to  service  thereof  before  entry  of  the 
original  judgment  in  an  action  (Code  Civ.  Proc.  S  544),  and  It  is  manifest, 
when  drcumstances  warrant  the  opening  of  a  decree  or  Judgment,  supple- 
mentary pleadings  are  necessary  to  present  the  new  issues  to  be  litigated. 
4.  Judgment  ^s>399 — ^Vacating — ^Permitting  Judgment  to  Stand  as  Secubi- 
TY  Only— Effect. 

The  effect  of  permitting  the  judgment  to  stand  as  security  only  upon 
granting  a  new  trial,  with  permission  to  plead  and  try  new  Issues,  is  that 
such  judgment  is  neither  appealable  nor  enforceable,  but  is  a  substitute 
for  other  security,  and  is  superseded  by  the  final  judgm^it. 

^s»For  other  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  6  Indexes 
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Appeal  from  Special  Term,  New  York  County. 

Suit  by  Daniel  E.  Pomeroy  and  others  agaiost  the  Hocking  Valley 
Railway  Company.  From  an  order  of  the  Special  Term,  granting 
leave  to  the  defendant,  upon  conditions  specified,  tp  serve  and  file  a 
third  supplementary  answer,  and  referring  the  issue  arising  thereon  to 
a  refwee  to  hear,  try,  and  determine,  and  permitting  the  judgment 
entered  in  favor  of  the  plaintiffs  and  against  the  defendant  on  the  re- 
port of  a  referee  to  stand  as  security  for  the  alleged  indebtedness  of 
the  defendant  to  the  plaintiffs,  plaintiffs  appeal.  Order  appealed  from 
affirmed. 

See,  also,  182  App.  Div.  619,  625,  169  N.  Y.  Supp.  849,  852;  187 
App.  Div.  164,  175  N.  Y.  Supp.  489.  • 

Argued  before  CI.ARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  SHEARN,  JJ. 

White  &  Case,  of  New  York  City  (Joseph  M.  Hartfield,  of  New 
York  City,  of  counsel,  and  Vermont  Hatch,  of  New  York  City,  on 
the  brief),  for  appellants. 

Rearick,  Dorr  &  Travis,  of  New  York  City  (G.  H.  Dorr,  of  New 
York  City,  of  counsel,  and  A.  C.  Rearick,  A.  H.  Smith,  and  S.  T.  B. 
Morrison,  all  of  New  York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  The  motion,  made  by  the  defendant,  which  re- 
sulted in  the  order  from  which  the  appeal  was  taken,  was  '*for  an 
order  (a)  vacating  absolutelv  the  judgment  entered  herein  on  De- 
cember 26,  1917 ;  or  in  the  alternative  (h)  vacating  the  judgment  here- 
tofore entered  herein,  with  leave  to  the  defendant  to  serve  and  file  a 
supplementary  answer"  in  the  form  annexed  to  the  motion  papers,  and 
to  offer  proof  in  support  thereof,  and  thereupon' to  move  for  the  relief 
therein  prayed  for;  "or  in  the  alternative  (c)  granting  leave  to  the 
defendant,  upon  the  additional  facts  set  forth  in  its  moving  affidavits, 
to  renew  its  former  motion  herein  to  the  effect  set  forth  in  the  fore- 
going clause  (b),  and  thereupon  granting  said  motion;  and  (d)  for 
such  other  and  further  relief  as  to  the  court  should  seem  proper." 

Three  days  after  the  entry  of  the  judgment,  the  defendant  made  a 
similar  motion,  which  was  denied,  and  it  appealed.  On  that  appeal 
we  stated  the  material  facts  on  which  the  motion  was  based,  and  af- 
fimied  the  order.  182  App.  Div.  619,  169  N.  Y.  Supp.  849.  It  is 
not  necessary  to  restate  the  facts,  which  we  then  analyzed  and  con- 
sidered, further  than  to  say  that  the  recovery  against  the  defendant  was 
on  a  guaranty  of  bonds  of  the  Kanawha  &  Hocking  Valley  Coal  & 
Coke  Company,  a  West  Virginia  corporation,  which  were  secured  by 
a  mortgage  on  the  property  of  that  company,  and  it  was  claimed  that 
the  principal,  which,  by  the  terms  of  the  mortgage  and  bonds,  was 
not  payable  until  July  1,  1951,  had  become  due  by  action  of  the  hold- 
ers of  a  majority  of  the  bonds,  taken  pursuant  to  the  provisions  of 
the  mortgage  and  bonds  for  default  in  the  payment  of  certain  semi- 
annual interest  coupons.  There  were  outstanding,  when  the  action 
was  commenced,  2,842  of  the  bonds,  of  the  par  value  of  $1,1XX)  each, 
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and  the  plaintiffs  owned,  or  represented  the  ownefs  of,  2,387  of  them, 
and  the  action  was  brought  thereon. 

Pending  the  action,  the  bonds  in  suit  were  purchased  by  the  New 
York  Central  Railroad  Company,  pursuant  to  leave  of  flie  United 
States  District  Court  in  the  Southern  District  of  Ohio,  Eastern  Divi- 
sion, in  an  action  brought  by  the  United  States  of  America  against  the 
mortgagor,  the  Lake  Shore  &  Michigan  Southern  Railroad  Company, 
and  others,  and  pursuant  to  the  order  the  bonds  were  delivered  to 
and  held  by  a  trustee  appointed  by  the  court,  and  this  action  was  con- 
tinued by  leave  of  that  court.  On  the  day  the  judgment  was  entered 
herein  the  tnistee  deposited  for  collection  a  check,  received  by  its  at- 
torneys two  days  before,  for  the  amount  due  on  the  matured  coupons 
on  the  bonds,  failure  to  pay  which  had  been  the  basis  of  the  action 
taken  by  the  majority  owners,  constituting  an  election  to  declare  the 
entire  principal  due  and  payable,  together  with  interest  thereon  from 
the  dates  when  due.  The  check  was  received  and  collected  on  the 
conditions  imposed  by  the  mortgagor  that  the  coupons  and  income  tax 
certificates  and  a  formal  receipt  reciting  that  the  money  was  received 
in  payment  of  the  coupons  and  interest  thereon  should  he  returned  to 
the  mortgagor,  and  that  was  done.  When  the  former  motion  was 
made,  however,  the  money  so  collected  on  account  of  the  coupons  had 
not  been  paid  over  to  the  railroad,  the  owner  of  the  bonds,  but  was 
held  by  the  trustee  and  an  application  by  it  to  the  federal  court  for 
directions  with  respect  to  the  disposition  of  the  money  was  pending. 

For  aught  that  then  appeared,  the  court  might  have  directed  its  trus- 
tees to  return  the  money  to  the  mortgagor,  unless  the  latter  consented 
to  its  retention  and  application  on  the  indebtedness  generally,  thus 
preserving  the  default  unimpaired,  and  the  right  of  the  defendant  to 
subrogation  on  paying  the  judgment;  and  on  that  theory  we  affirmed 
the  order.  It  now  appears,  however,  that  the  federal  court  thereafter, 
and  on  the  1.4th  day  of  June,  1918,  on  the  petition  of  the  trustee,  di- 
rected that  the  money  collected  on  the  coupons  be  paid  over  by  the 
trustee  to  the  owner  of  the  bonds,  to  be  indorsed  upon  the  judgments, 
where  judgments  had  been  taken,  and  on  the  bonds  which  had  not 
been  reduced  to  judgment,  and  in  effect  that  the  same  course  should 
be  pursued  with  respect  to  payments  received  on  any  coupons  in  the 
future ;  and  evidently  on  facts  appearing  before  the  court,  but  not 
recited  in  the  order,  with  respect  to  the  relations  between  the  defend- 
ant and  the  Toledo  &  Ohio  Central,  it  was  further  directed  that  double 
credits  be  given  the  defendant,  the  effect  of  which  is  that  the  defend- 
ant's liability  is  not  being  enforced  for  more  than  one-half  the  amount. 
The  federal  court  declined  to  pass  on  the  action  of  its  tnistee  in  thus 
receiving  and  applying  the  money,  upon  the  point  as  to  whether  it 
would  constitute  a  waiver  of  the  former  election  to  have  the  bonds 
mature  on  account  of  the  default  in  paying  the  coupons,  which,  as 
stated,  were  subsequently  paid,  with  accrued  interest,  and  it  relegated 
all  questions  with  respect  thereto  and  with  respect  to  the  enforceability 
of  the  judgment  recovered  herein  to  the  court  in  which  the  action  was 
brought.  The  federal  court  also  suggested  that  steps  be  taken  to  fore- 
close the  mortgage  by  which  the  bonds  are  secured  and  thus  to  en- 
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deavor  to  enforce  payment  against  the  primary  debtor,'  which  may  ob- 
viate the  necessity  of  deciding  the  point  as  to  whether  the  collection 
of  the  coupons  and  interest  constitutes  such  a  waiver.  It  does  not  ap- 
pear that  the  payment  of  the  past-due  coupons  and  interest  thereon 
by  the  mortgagor  was  either  directed  or  influenced  by  the  federal 
court  in  the  exercise  of  any  authority  or  control  it  may  have  had  over 
the  mortgagor,  or  that  such  payments  were  other  than  the  voluntary 
acts  of  the  mortgagor.  The  motion  was  renewed  on  these  additional 
facts  which  are  pleaded  in  the  third  supplemental  aiiswer,  and  the 
learned  Special  Term,  being  of  the  opinion  that  the  defendant  was 
entitled,  before  being  compelled  to  pay  the  judgment,  to  have  the  ' 
effect  of  these  facts  which  occurred  after  the  entry  of  the  judgment 
upon  its  liability  and  its  right  to  subrogation  litigated,  granted  the  mo- 
tion. 

The  appellants  challenge  the  right  of  respondent  to  relief  in  the 
form  given,  and  respondent  ignores  the  objection,  leaving  it  for  the 
court  to  sustain  or  answer  them.  On  the  former  appeal  we  held  that, 
if  the  right  of  subrogation  has  not  been  pursued,  the  defendant  should 
have  relief  either  in  this  form  or  by  suit  to  enjoin  the  enforcement  of 
or  the  cancellation  of  the  judgment;  l>^t,  since  the  procedure  had 
not  been  argued,  we  refrained  from  deciding  what  form  the  relief 
should  take.  There  is,  I  think,  precedent  for  a  remedy  by  such  a  suit 
(see  McNulty  v.  Hurd,  18  Him,  1,  affirmed  86  N.  Y.  547),  but  I  think 
an  appropriate  and  authorized  remedy  is  by  vacating  the  judgment 
and  rehearing  the  old  and  new  issues. 

[1,  2]  We  are  of  the  opinion  that  the  defendant  is  entitled  to  have 
the  effect  of  these  facts  upon  its  liability  adjudicated,  and  that  the 
procedure  contemplated  by  the  order  is  proper.  But  the  order  must 
either  be  construed  as  referring,  or  redrafted  so  as  to  refer,  all  of  the 
issues  in  the  action,  precisely  as  if  the  motion  to  vacate  the  judgment 
had  been  granted  unconditionally.  No  objection  is  made  by  the  ap- 
pellants to  a  reference  of  the  issues;  but  they  contend  that  the  refer- 
ence should  have  been  to  the  referee  upon  whose  report' the  judgment 
was  entered.  The  judgment  recites  that  the  issues  were  referred  to 
a  designated  referee  on  the  written  consent  of  all  the  parties.  The 
consent  on  which  the  Order  of  reference  was  made  is  not  in  the 
record,  but  it  is  not  claimed  that  it  contained  any  express  provision 
precluding  the  application  of  section  1011  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  if  the  referee  named  in  a.  stipulation  re- 
fuses to  serve,  or  if  a  new  trial  of  an  action  tried  by  a  referee  so 
named  is  granted,  the  court  must  appoint  another  referee,  unless  the 
stipulation  expressly  provides  otherwise.  The  designation  of  another 
referee  was  therefore  necessary  for  this  order  necessarily  grants,  or 
must  be  amended  so  as  to  grant,  a  new  trial  of  the  issues  since  it 
authorizes  the  service  of  the  supplemental  answer.  If  the  order  of 
reference  had  been  merely  to  take  evidence  and  report  the  facts  to- 
gether with  the  opinion  of  the  referee  to  enable  the  court  to  pass  on 
the  motion  to  vacate  the  judgment,  there  would  have  been  no  pro- 
priety in  allowing  the  service  of  the  supplemental  answ^er;  and,  re- 
gardless of  whether  or  not  that  course  might  have  been  pursued,  it 
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is  manifest  that  in  the  circumstances  the  proper  course  was  to  open 
the  case  for  a  retrial  of  the  issues,  to  the  end  that  the  defendant  may 
have  the  benefit  of  these  facts,  which  occurred  subsequent  to  the  trial 
and  entry  of  the  judgment,  precisely  as  if  they  had  occurred  before 
and  had  been  properly  pleaded  as  a  defense. 

Of  course  the  judgment  cannot  be  regarded  as  standing  in  full 
force  with  the  issues  raised  by  the  pleadings  decided  thereby  and  new 
issues  raised  by  the  service  of  a  supplemental  answer;  and  that  is  all 
that  was  decided  by  our  per  curiam  opinion  in  Apgar  v.  Connell,  150 
App.  Div.  914,  135  N.  Y.  Supp.  77.  That  opinion,  neither  sets  forth 
the  facts  nor  fully  the  nature  of  the  motion,  and  for  the  reason,  doubt- 
less, that  on  the  day  that  appeal  was  argued,  this  court  reversed  the 
judgment  in  the  case  and  granted  a  new  trial  (150  App.  Div.  424,  134 
N.  Y.  Supp.  1093),  which  rendered  unnecessary  the  defendant's  mo- 
tion for  a  new  trial  on  newly  discovered  evidence  in  connection  with 
which  the  supplementary  answer  was  sought  to  be  served.  That  de- 
cision is  not  to  be  construed  as  holding  that  a  judgment  may  not  be 
vacated  on  motion  and  service  of  a  supplementary  pleading  present- 
ing new  issues  authorized.  It  is  well  settled  that  the  court  has  in- 
herent power,  in  the  furtherance  of  justice,  to  open  its  judgments  and 
to  permit  the  presentation  and  litigation  of  new  issues.  Hatch  v. 
Central  National  Bank,  78  N.  Y.  487;  Patterson  v.  Hochster,  21  App. 
Div.  432,  47  N.  Y.  Supp.  553;  Ladd  v.  Stevenson,  112  N.  Y.  325,  19 
N.  E.  842,  8  Am.  St.  Rep.  748;  Vanderbih  v.  Schreyer,  81  N.  Y.  646; 
Wetmore  v.  Law,  34  Barb.  515. 

[3,  4]  The  authority  to  allow  the  service  of  supplemental  pleading 
has  not  been  limited  by  the  Legislature  to  service  thereof  before  the 
entry  of  the  original  judgment  in  the  action  (section  544,  Code  of 
Civil  Procedure),  and  it  is  manifest,  when  circumstances  warrant  the 
opening  of  a  decree  or  judgment  supplementary  pleadings  are  neces- 
sary to  present  the  new  issues  to  be  litigated  and  that  is  the  proper 
procedure  (State  ex  rel.  Broderick  v.  District  Court  of  Ramsey  Coun- 
ty, 91  Minn.  161,  97  N.  W.  581).  The  only  question  there  may  be  is 
with  respect  to  tho  form  of  the  order,  and  whether  it  may  be  properly 
construed  as  I  have  indicated  as  vacating  the  judgment  to  the  extent 
of  requiring  a  retrial  of  the  original  issues  and  of  the  new  issues,  al- 
though it  is  permitted  to  stand  as  security  for  any  recovery  that  the 
plaintiffs  may  have  on  the  new  trial.  That  is,  I  think,  the  necessary 
effect  of  permitting  the  judgment  to  stand  as  security  only,  which 
is  a  course  often  pursued  in  opening  defaults;  and  in  such  cases  it 
is  well  settled  that  the  judgment  thus  permitted  to  stand  is  neither 
appealable  nor  enforceable  as  such,  but  is  in  effect  a  substitute  for 
other  security,  and  is  superseded  by  the  final  judgment  in  the  action. 
Mott  V.  Union  Bank.  38  N.  Y.  18 ;  Holmes  v.  Rogers,  50  Hun,  600.  2 
N.  Y.  Supp.  501 ;  Fort  v.  Whitridge,  9  Abb.  Prac.  416;  Rodboum  v. 
Utica,  Ithaca  &  Elmira  Railway  Co.,  28  Hun.  369;  MacDougall  v. 
Hoes,  27  Misc.  Rep.  590,  58  N.  Y.  Supp.  209.  In  order,  however,  that 
there  may  be  no  doubt  with  respect  to  the  issues  referred  to  the  ref- 
eree, the  order  should  be  amended  by  ref errine  all  issues  in  the  action ; 
but,  since  the  defendant  has  not  appealed,  it  is  doubtful  whether  we 
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are  authorized  so  to  amend  it,  and  therefore  an  application  therefor 
should  be  made  at  Special  Term. 

It  follows,  therefore,  that  the  order  appealed  from  should  be  affirmed, 
with  $10  costs  and  disbursements.    Order  filed.    All  concur. 


(187  App.  Dlv.  164) 

POMEROY  et  al,  v.  HOCKING  VALLEY  RY.  CO. 

(Supreme  Court,  AppeUate  Division,  First  Department.     April  4,  1919.) 

1.  APPEAI*  and  EBBOB  €s»11S(2) — SBTVINO  ABIDB  JUndlCBNT  SXCKPT  AS  VOB  S£- 

CUBITT  l^NDINO  NbW  TBIAX/— NONSNTOBOEABUC— NONAPPEALABIA. 

Where  a  Judgment  is  opened  and  permitted  to  stand  as  security  only,  it 
Is  no  longer  a  judgment  for  any  other  purpose  and  cannot  be  enforced, 
pending  the  retrial  of  the  issues,  and  is  therefore  not  appealable. 

2.  Appeal  and  Ebbob  ^9»12&-~8ETTEJacBNT  or  Obdbbs—Obdbb  Denting  Mo- 

tion Not  Appealable. 

The  denial  of  a  motion  for  resettlement  of  an  order  made  on  defend- 
ant's' application  to  limit  security  required  to  stay  execution  pending  new 
trial,  not  made  on  any  new  facts  or  to  correct  any  erroneous  recital  In 
order,  was  not  appealable. 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  Daniel  E.  Pomeroy  and  others  against  the  Hocking  Valley 
Railway  Company.  From  an  order  denying  their  motion  to  resettle  an 
order  made  on  defendant's  application  to  limit  the  security,  which  it 
v'ould  be  required  to  give  to  stay  execution  on  its  appeal  from  the 
judgment  herein,  the  plaintiffs  appeal.    Appeal  dismissed. 

See,  also,  187  App.  Div.  158,  175  N.  Y.  Supp.  484. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
SMITH,  and  SHEARN,  JJ. 

White  &  Case,  of  New  York  Cibr  (Joseph  M.  Hartfield,  of  New 
York  City,  of  counsel,  and  Vermont  Hatch,  of  New  York  City,  on  the 
brief),  for  appellants. 

Rearick,  Dorr  &  Travis,  of  New  York  City  (G.  H.  Dorr,  of  New 
York  City,  of  counsel,  and  S.  T.  B.  Morrison,  of  New  York  City,  on 
the  brief),  for  respondent. 

LAUGHLIN,  J.  At  the  same  time  the  defendant's  notice  of  motion 
to  vacate  the  judgment  and  for  leave  to  fUe  a  third  supplementary  an- 
swer and  for  other  relief  was  returnable,  it  brought  on  a  motion,  on  an 
order  to  show  cause,  for  an  order  limiting  the  security  which  it  would 
be  required  to  give  to  stay  execution  on  the  judgment  heretofore  en- 
tered herein  pending  its  appeal  therefrom.  The  court  having  determin- 
edtf  in.  effect,  to  vacate  the  'judgment  in  so  far  as  the  issues  in  the  ac- 
tion were  adjudicated  thereby,  and  to  refer  all  the  issues,  but  to  per- 
mit the  judgment  to  stand  as  security,  made  an  order  to  the  effect  that 
the  determination  of  the  motion  to  limit  the  security  for  the  purpose  of 
obtaining  such  a  stay  is  reserved,  with  leave  to  the  defendant  to  make 
such  further  application  in  respect  thereto  as  it  may  \^e  advised. 

The  court,  in  granting  the  other  motion  made  by  the  defendant,  in- 
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terposed  as  a  condition  the  giving  of  an  undertaking  in  the  sum  of 
$50,000,  in  addition  to  allowing  the  judgment  to  stand  as  security. 
Doubtless  the  court  so  reserved  decision  on  the  motion  upon  the  theory 
that  a  further  application  by  the  defendant  might  become  necessary, 
in  the  event  that  the  plaintiff  should  issue  execution  on  the  judgment. 
On  the  motion  to  resettle  the  order,  the  plaintiffs  proposed  an  order  to 
the  effect  that  the  security  required  by  the  other  order  should  be  the 
only  security  required  to  stay  execution  on  the  judgment  and  on  the 
appeal  therefrom  to  this  court,  and  that  upon  the  giving  of  the  under- 
taking required  by  the  order  made  on  the  other  motion  execution  on  the 
judgment  be  stayed  pending  the  appeal,  but  giving  the  plaintiffs  leave 
to  move  to  increase  the  amount  of  the  undertaking,  if  a  change  of  cir- 
cumstances should  entitle  them  to  have  the  amount  of  the  security  in- 
creased. 

[1]  In  view  of  the  decision  the  court  made  on  the  other  motion,  the 
judgment  is  no  longer  a  judgment  for  any  purpose  other  than  as 
security  for  the  payment  of  any  amount  that  may  be  recovered  by  the 
plaintiffs  on  the  retrial  of  the  issues.  It  necessarily  follows  that  the 
appeal  therefrom  cannot  be  prosecuted,  and  that  said  appeal  falls,  and 
that  no  step  may  be  taken  by  the  plaintiffs  to  enforce  the  judgment 
pending  the  retrial  of  the  issues.  Mott  v.  Union  Bank,  38  N.  Y.  18; 
Holmes  v.  Rogers,  50  Hun,  600,  2  N.  Y.  Supp.  501 ;  Rodboum  v. 
Utica,  Ithaca  &  Elmira  Ry.  Co.,  28  Hun.  369;  Ford  v.  Whitridge,  9 
Abb.  Prac.  416;  MacDougall  v.  Hoes,  27  Misc.  Rep.  590,  58  N.  Y. 
Supp.  209. 

[2]  In  these  circumstances  the  court  should  have  dented  the  mo- 
tion; but,  inasmuch  as  the  plaintiffs  arc  not  aggrieved  by  the  order 
made,  they  were  not  entitled  to  have  it  resettled.  The  motion  for 
resettlement  was  not  made  on  any  new  facts,  or  to  correct  any  er- 
rcmeous  recital  therein,  and  was  to  settle  the  order  in  precisely  the 
form  as  proposed  by  the  plaintiffs  on  the  original  hearing,  and  there- 
fore the  order  denying  the  motion  to  resettle  was  not  appealable. 
Waltham  Mfg.  Co  v.  Brady,  67  App.  Div.  102,  73  N.  Y.  Supp.  540; 
Pinchot  V.  N.  Y.  Elevated  R.  R.  Co.,  49  App.  Div.  356,  63  N.  Y.  Supp. 
489;  Wollowitz  v.  N.  Y.  City  Ry,  Co.,  116  App.  Div.  361,  101  N.  Y. 
Supp.  830. 

It  follows  that  appeal  should  be  dismissed,  with  $10  costs  and  dis- 
bursements.   Order  filed.    All  concur. 


SARDEIXA  V.  AtJTOMOBILB  MECHANICS*  CORPOBATION. 

(Supreme  Court,  Appellate  Term,  First  Department    April  10,  1919.) 

BAIUfENT    <ES»18(5) — ^LlBW    0»    GaKAQB    OOMPANT—AlCOXrNT-fiUlWOnBHOT    OF 
BVIDBNOE. 

In  replevin  against  garage  company,  which  had  lien  on  plaintiff's  car 
for  repairing  and  painting  it,  evidence  as  to  extent  and  value  of  labor 
and  materials  furnished  by  company  held  to  show  tiiat  Jodgmttit  as  to 
amount  of  defendant's  Uen  was  insufllcient 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Umberto  Sardella  against  the  Automobile  Mechanics' 
Corporation.  From  judgment  for  plaintiff,  defendant  appeals.  Re* 
versed,  and  new  trial  ordered. 

Argued  March  term,  1919,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

J.  Nathan  Helfat,  of  New  York  City,  for  appellant. 
Abraham  C.  Cohen,  of  New  York  City,  for  respondent 

GUY,  J.  The  material  facts  in  this  case  are  not  in  dispufe.  The 
plaintiff  sent  his  automobile  to  the  defendant's  garage  for  repairing 
and  painting.  He  brought  this,  action  in  replevin,  and  has  obtained 
possession  of  the  car,  and  the  only  question  is  as  to  the  extent  and 
value  of  the  labor  and  materials  furnished  by  the  defendant,  for  which 
it  had  a  lien  upon  the  car  until  paid.  i 

The  trial  justice  allowed  the  sum  of  $89  therefor.  The  plaintiff's 
attorney  in  his  brief  substantially  concedes  that  the  defendant  is  en- 
titled to  at  least  the  sum  of  $106,  ani  the  defendant  claims  that  the 
allowance  to  it  should  have  been  the  sum  of  $326,  aside  from  the  value 
of  a  new  battery,  for  which  it  charged  the  sum  of  $48. 

The  defendant  put  a  workman  on  the  stand,  who  is  an  expert  in 
the  employ  of  the  defendant  and  did  most  of  the  work  on  the  car,  and 
his  testimony  shows  that  the  labor  and  materials  amount  to  consid- 
erable more  than  the  claim  admitted  by  the  plaintiff's  attorney.  Some 
of  these  charges  seem  to  be  excessive,  and  upon  the  new  trial  the 
plaintiff  may  be  able  to  show  that  such  is  the  case.  It  is  quite  plain 
that  the  present  judgment  does  not  do  justice  to  the  defendant,  and 
there  must  be  a  new  trial. 

Judgment  reversed,  and  a  new  trial  ordered^  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


(106  Misc.  Rep.  198) 

BARNET  et  al.  y.  NEW  YORK  CENT.  &  H.  R.  R,  CO. 

(Supreme  0)urt,  Special  Term,  Albany  County.    February,  1919.) 

1.  Disco^TERT  ^=»38  —  Examination  of  Witness  Bsforb  Trial  —  "Special 

ClBCITMGrTANbSS." 

On  application  for  examination  before  trial  of  a  witness  not  a  party 
on  the  ground  of  "special  circumstances,"  as  used  in  Code  Civ.  Proc. 
f  872,  8ubd.  6,  the  order  should  be  sparingly  granted,  upon  well-grounded 
apprehension  that  the  examination  of  the  witness  cannot  be  had  at  the 
trial,  and  only  when  it  is  necessary  to  prevent  a  faUure  of  justice. 

[Ed.  Note. — ^For  other  definitions^  see  Worda  and  Phrases,  Second 
Series,  Special  Circumstances.] 

2.  DiBCOVSBT    ^S»49~EXAMINATION    OF    WITNESSES    BSFOBB   TkIALt-VaCATION 

or  Obdbb — "Cfficebs,  Dibectobs,  ob  Managing  Agents." 

Where  it  did  not  appear  that  plaintiff  was  in  danger  of  losing  testi- 
mony of  the  defendant  company's  yardmasters  on  the  trial,  or  that  to 
deny  plaintiff's  appUca^ion  under  Code  Civ.  Proc  §  872,  subd.  5^  for  an 
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order  for  their  examination  before  trial  woiild  end  its  case,  the  granting 
of  the  application  would  be  vacated;  they  not  being  ''officers,  directors, 
or  managing  agents,"  within  section  872,  subd.  7. 

Action  by  William  Baraet  and  another  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.  Defendant's  motion  to  va- 
cate an  order,  granted  to  plaintiffs  to  examine  its  employes  before 
trial,  granted. 

See,  also,  153  N.  Y.  Supp.  374. 

Andrew  J.  Nellis,  of  Albany,  for  plaintiffs. 

Visscber,  Whalen  &  Austin,  of  Albany  (H.  Ifi  Roy  Austin,  of  Al- 
bany, of  counsel),  for  defendant. 

HINMAN,  J.  This  is  a  motion  by  thp  defendant  to  vacate  an  order, 
heretofore  granted  by  Mr.  Justice  Chester  to  the  plaintiffs,  permitting 
the  latter  to  examine  before  trial  two  of  the  defendant's  employes, 
namely,  two  of  its  yardmasters  stationed  at  Troy,  N.  Y. 

It  is  claimed  by  the  plaintiffs  that  material  facts,  necessary  to  the 
prosecution  of  the  plaintiffs'  case,  may  be  proved  by  these  two  wit- 
nesses, to  conform  to  the  requirements  of  the  plaintiffs*  case  if  they 
are  to  avoid  a  nonsuit,  as  indicated  by  the  Court  of  Appeals  in  a  pre- 
vious trial  hereof.  Barnet  v.  New  York  Central  &  H.  R.  R-  R.  Co., 
222  N.  Y.  195,  200,  118  N.  E.  625.  The  special  circumstances  urged 
by  the  plaintiffs  as  the  ground  of  sustaining  this  examination  before 
trial  are  that  the  examination  would  promote  justice,  lessen  litigation, 
and  save  the  time  of  the  court  and  of  litigants ;  that  unless  the  plain- 
tiffs can  make  the  proof  indicated  by  the  Court  of  Appeals  they  must 
be  nonsuited,  and  if  they  can  prove  the  missing  facts  they  can  make 
a  case  for  the  jury.  The  plaintiffs  allege  that  they  expect  to  deter- 
mine that  question  upon  this  examination. 

All  that  the  plaintiffs  urge  would  perhaps  be  entertained  as  suffi- 
cient ground  for  an  examination  before  trial  of  a  party  to  an  action, 
but  the  right  to  examine  a  witness  other  than  a  party  before  trial  and 
the  right  to  examine  a  party  depend  upon  entirely  different  grounds. 

[1]  There  is  a  growing  tendency  toward  liberality  in  the  granting 
of  orders  for  the  examination  of  a  party  before  trial,  but  an  order 
for  an  examination  of  a  witness  not  a  party,  sought  upon  the  ground 
of  ''special  circumstances,"  as  that  term  is  used  in  section  872,  subd. 
5,  should  be  sparingly  granted,  upon  a  well-grounded  apprehension 
that  the  examination  of  the  witness  cannot  be  had  upon  the  trial,  and 
only  when  it  is  necessary  to  prevent  a  failure  of  justice.  Hill  v. 
Bloomingdale,  136  App.  Div.  651,  121  N.  Y.  Supp.  370;  American 
Woolen  Co.  v.  Altkrug,  139  App.  Div.  671,  124  N.  Y.  Supp.  203; 
Chittenden  v.  San  Domingo  Imp.  Co.,  132  App.  Div.  169,  116  N.  Y. 
Supp.  829.  The  circumstances  must  be  siuch  as  would  justify  the 
conclusion  that  the  deposition  could  be  read  upon  the  trial  under  sec- 
tion 882  of  the  Code.  Hancock  v.  First  National  Bank,  93  N.  Y.  82, 
S6;  Automobile  Club  v.  Canavan,  128  App.  Div.  426,  428,  112  N. 
Y.  Supp.  785 ;  American  Woolen  Cd.  v.  Altkrug,  supra. 

[2]  It  does  not  appear  in  any  way  that  the  plaintiffs  are  in  hazard 
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of  losing  the  testimony  of  these  witnesses  upon  the  trial,  or  that  to 
deny  the  privilege  of  this  examination  would  end  the  plaintiff s' .  case. 
Rather  it  is  to  see  whether  the  plaintiffs  can  profitably  go  to  trial  at 
all,  or  it  is  to  prepare  for  trial ;  and  neither  of  these  is  sufficient,  un- 
der the  authorities,  to  warrant  an  examination  of  a  witness  other  than 
a  party. 

Plaintiffs'  counsel  has  endeavored  to  show  by  reference  to  the  case 
of  Goldmark  v.  United  States  Electro-G.  Co.,  Ill  App.  Div.  526,  97 
N.  Y.  Supp.  1078,  cited  with  approval  in  our  department  in  Meade 
v.  Southern  Tier  Masonic  Relief  Ass'n,  119  App.  Div.  763,  104  N.  Y. 
Supp.  523,  that  a  liberalized  rule  has  been  established  as  to  the  ex- 
amination of  a  witness  other  than  a  party,  sweeping  away  technical 
rules  and  permitting  such  an  examination,  provided  facts  are  alleged 
showing  the  examination  is  material  and  necessary;  that  the  exam- 
ination is  no  longer  for  the  mere  purpose  of  perpetuating  testimony 
for  use  upon  the  trial. 

This  is  not  so.  The  reading  of  the  opinion  in  the  Goldmark  Case 
might  lead  one  to  believe  that  the  president  of  the  corporation  was  to 
be  examined  as  a  mere  witness,  not  as  an  officer  of  the  corporation. 
The  statute,  however,  does  not  authorize  the  examination  of  a  cor- 
poration without  examining  one  or  more  of  its  "officers,  directors,  or 
managing  agents."  Code  Civ.  Proc.  §  872,  subd.  7.  And  an  investi- 
gation of  the  record  in  the  Goldmark  Case,  particularly  the  order  of 
examination  therein,  a  copy  of  which  is  hereto  attached,*  shows  clearly 
that  the  proceeding  was  only  for  the  examination  of  the  defendant  cor- 
poration as  a  party.    The  witness,  Louis  Pothoff,  was  ordered  to  be 

1  Order  for  Examination  Before  Trial,  Read  by  Defendant  In  Support  of 

Motion. 

Supreme  Court,  County  of  New  York: 

Godfrey  Qoldmark,  Plaintiir,  v.  U.  S.  Electro* QalFaulzlng  Company,  Defendant. 

On  reading  the  annexed  affidavit  of  Godfrey  Goldmarit,  sworn  to  herein 
on  January  9,  1906,  atid  the  pleadings  thereto  annexed,  and  on  motion  of 
Steele,  De  Frlese  &  Frothlngham,  attorneys  for  the  above-named  plaintiff,  It  is 

Ordered  that  Louis  Pothoff,  as  president  of  the  above-named  defendant,  be 
examinedt  and  his  deposition  be  taken,  pursuant  to  section  873  of  the  Code 
of  Civil  Procedure,  and  for  that  purpose  he  appear  before  me,  at  a  Special 
Term  of  this  court  to  be  held  at  the  county  Courthouse  in  the  borough  of 
Brooklyn,  city  of  New  York,  on  the  17th  day  of  January,  1906,  at  10  o'clock 
in  the  forenoon,  and  submit  to  an  examination  concerning  the  matters  set 
forth  In  said  aflldarit 

Further  ordered  that  said  Pothoff  produce  upon  said  examination  the  or- 
der books,  contract  books,  ledgers,  bank  books,  and  check  books  of  said  de- 
fendant, and  any  other  books  or  papers  containing  entries  of  the  matters  in- 
volved in  this  action;  such  production  of  the  books  being  only  for  the  pur- 
pose of  refreshing  the  recollection  of  said  Pothoff,  and  aiding  his  memory  in 
tbe  oral  examination;  such  books  not  being  produced  for  the  purpose  of 
examination  or  inspection  by  plaintiff  or  his  counsel. 

Service  of  a  copy  of  this  order,  and  of  the  papers  hereto  annexed,  upon 
said  Louis  Pothoff  personally,  on  or  before  the  12th  day  of  January,  1906, 
sball  be  sufficient  service  thereof. 

Dated  January  10,  1906. 

William  J.  Kelly,  Justice  of  the  Supreme  Court 

(Supreme  Court,  Appellate  Division,  First  Dept.,  Vol.  1190/) 
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icxamined  ''as  President  of  the  above  named  defendant"  and  he  was 
required  to  produce  books  "of  said  defendant,"  not  his  own  books  and 
papers. 

The  statute  does  not  authorize  the  examination  of  an  officer  apart 
from  the  examination  of  the  corporation,  and  certainly  that  was  not 
the  effect  of  the  order  in  the  Goldmark  Case.  In  the  Meade  Case 
Mr.  Justice  Chester  indicated  that  this  was  the  law  as  to  corporate 
parties,  and  directed  a  modification  of  the  order  in  that  case,  so  that 
in  form,  at  least,  it  would  be  an  order  of  examination  of  the  defend- 
ant by  requiring  its  secretary  to  be  examined  and  produce  its  books 
and  papers.  But  that  does  not  warrant  the  interpretation  that  the  Ap- 
pellate Division  in  this  department  has  sanctioned  here  a  modification 
of  the  order  for  the  examination  of  these  yardmasters,  so  as  to  make 
it  an  order  for  the  examination  of  the  defendant,  and  requiring  these 
yardmasters  to  be  examined.  These  yardmasters  are  not  "officers, 
directors,  or  managing  agents"  of  the  corporation,  within  the  mean- 
ing of  section  872,  subd.  7,  of  the  Code  of  Civil  Procedure. 

An  order  may  be  entered,  vacating  the  order  of  Mr.  Justice  Chester 
for  the  examination  before  trial  of  the  two  witnesses. in  question,  with 
$10  costs  of  this  motion. 


JOHNSTON  ▼.  BIAYFAIR  FILM  COBPORATION. 
(Supreme  Court,  Appellate  Term,  First  Department     April  10,  1919.) 
L  CoNTBAOTS   ^=»322(3) — Sbbviceb  iw   Wamwo   Scbnabio— AJbcEPTANCE   Bnr 

DEFEWDAN-T— SUFTICnCNCY  OF  E)VIDENCK. 

In  actioD  to  recover  agreed  price  for  writing  a  scenario  to  be  used 
in  defendant's  motioo  picture  business,  evidence  held  to  warrant  verdict 
for  plaintiff,  even  if  agreement  was  that  scenario  should  meet  with  de- 
fendant's entire  approval. 
2.  New  Tmal  <S=»70 — ^Pbejudice  op  Jury. 

In  absence  of  any  ground  for  beUevlng  ^ry  were  Infla^iced  by  prej- 
udice, passion,  or  sym^pathy,  defendant's  motion  to  set  aside  verdict  for 
plaintiff,  which  was  abundantly  supported  by  evidence,  should  have 
been  denied* 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Agnes  C.  Johnston  against  the  Mayfair  Film  Corporation. 
From  an  order  setting  aside  verdict  for  plaintiff,  she  appeals.  Order 
reversed,  and  judgment  reinstated. 

Argued  March  term,  1919,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

O'Brien,  Malevinsky  &  EhiscoU,  of  New  York  City  (Arthur  F.  Dris- 
coll,  of  New  York  City,  of  counsel),  for  appellant. 

Schlesinger  &  Lazaroe,  of  New  York  City  (Jacob  B.  Engel,  of  New 
York  City,  of  coimsel),  for  respondent. 

GUY,  J.  Plaintiff  sued  on  two  causes  of  action :  First,  to  recover 
the  agreed  price  for  writing  a  scenario  to  be  used  in  defendant*^s  motion 

^=»For  qther  cai^es.i«e.nme  (oplc.^  |C$Y*NyMBBR  lo  aU  Key-NumDeredi  pifests  ft  Indexes 
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picture  business ;  second,  to  recover  the  reasonable  value  of  the  serv- 
ices so  rendered. 

The  answer  denied  the  material  allegations  of  the  complaint  and  set 
up  as  an  affirmative  defense  that  by  the  agreement  entered  into  be- 
tween plaintiff  and  defendant  the  scenario  was  to  be  delivered  within 
10  days  from  the  making  of  the  contract;  that  it  must  "meet  with  the 
entire  satisfaction  and  approval  of  the  defendant";  that  defendant 
would  then  pay  plaintiff  $500,  otherwise  the  plaintiff  was  to  receive 
no  remuneration  for  her  services;  that  plaintiff  failed  to  deliver  the 
scenario  within  10  days,  and  that  the  scenario  did  not  meet  with  the 
satisfaction  and  approval  of  the  defendant. 

It  was  established  by  convincing  evidence  that  the  scenario  was  com- 
pleted by  plaintiff  and  delivered  to  defendant's  agent.  Miss  Hyland, 
the  star  actress  of  the  defendant  company,  before  the  expiration  of 
10  days;  that  defendant's  agent  afterwards  examined  the  scenario 
and  returned  the  script  to  plaintiff  to  make  suggested  changes,  which 
changes  were  made  by  plaintiff  and  the  script  again  delivered  to  de- 
fendant's agent  within  a  week  thereafter,  and  that  subsequent  to  such 
delivery  defendant's  agent  expressed  her  approval  thereof;  that  ?ibout 
a  month,  later  defendant's  president  informed  plaintiff  that  Miss  Hy- 
land, for  whom  the  scensTrio  had  been  written  and  who,  defendant's 
president  told  plaintiff  at  their  first  interview,  had  full  authority  to  de- 
termine how  the  scenario  should  be  written,  had  left  his  employ  and  he 
could  not  use  the  scenario,  but  wished  to  sell  it,  and,  if  plaintiff  would 
deliver  a  fresh  copy  to  him,  he  would  send  her  a  check ;  that  plaintiff 
did  deliver  a  fresh  copy  of  the  scenario  to  defendant's  president  and 
made  due  demand  for  payment,  which  has  been  refused. 

One  of  plaintiff's  witnesses  also  testified  that  subsequent  to  the  de- 
livery to  Miss  Hyland  of  the  amended  copy,  which  was  never  return- 
ed to  plaintiff,  defendant's  president  stated  to  her  his  approval  of  and 
satisfaction  with  the  scenario. 

[1,2]  Even  accepting  defendant's  version  of  the  contract,  that  the 
agreement  was  that  the  scenario  should  meet  with  defendant's  entire 
satisfaction  and  approval,  plaintiff's  evidence  was  sufficient  to  make  out 
a  prima  facie  case,  and,  not  withstanding  the  evidence  in  contradic- 
tion thereof,  there  was  abundant  evidence  to  warrant  the  finding  of  a 
jury  in  favor  of  plaintiff.  In  the  absence  of  any  ground  for  believing 
that  the  jury  were  influenced  by  passion,  prejudice,  or  sympathy,  the 
motion  to  set  aside  the  verdict  should  have  been  denied. 

The  order  must  therefore  be  reversed,  with  $30  costs,  and  judgment 
reinstated.    All  concur. 
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P.  E.  ANDERSON  &  CO.,  Inc..  v.  BARTON. 

(Supreme  €k>urt,  Appellate  Term,  First  Department    April  10,  1919.) 

Appeal  and  Erbob  «=»1177(7) — ^Revebsal  tor  New  TBiAii—VAOUENESS  i:i 
Pboof  of  Defense. 

In  action  for  breach  of  contract  to  lighter  goods  for  plaintiff  from  steam- 
ship to  plaintiff's  war^iouse,  where  defendant's  proof  of  physical  im- 
possibility to  perform  was  vague.  Inexact,  and  Incomplete,  and  related  to 
dates  long  after  reasonable  time  had  elaiKsed,  while  case  was  loosely  tried, 
and  it  is  difQcult  for  Appellate  Term  to  understand  on  what  ground  de- 
cision was  based,  judgment  for  defendant  must  be  reversed,  and  new 
trial  granted. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  P.  E.  Anderson  &  Co.,  Incorporated,  against  Edward  J. 
Barton.  From  a  judgment  for  defendant,  after  trial  by  judge  without 
a  jury,  plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  March  term,  1919,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Edward  A.  McShane,  of  New  York  City,  for  appellant. 
James  E.  Bennet,  of  New  York  City  (A.  P.  Bachman,  of  New  York 
City,  of  counsel),  for  respondent. 

BIJL][R,  J.  Plaintiff  sued  for  damages  for  breach  of  defendant's 
contract  to  lighter  some  goods  for  plaintiff  from  a  steamship  berthed 
at  Staten  Island  to  the  immediate  vicinity  of  plaintiff's  warehouse  in 
Brooklyn. 

The  contract  was  entered  into  on  or  about  January  26,  1918,  and  de- 
fendant notified  plaintiff,  on  or  about  February  20th,  that  the  contract 
had  not  been  and  could  not  be  performed  because  of  physical  conditions. 
At  or  about  that  time  it  appears  that  the  steamship  company,  in  default 
of  the  removal  of  the  goods  by  plaintiff  or  on  its  behalf,  had  caused 
them  to  be  removed  to  a  warehouse  in  Long  Island  City,  and  charged 
the  plaintiff  for  the  expense  of  removal  and  storage,  and  that  plaintiff 
thereafter  had  them  removed  from  the  storage  warehouse  to  its  own 
place  of  business. 

The  claim  of  damage  is  the  difference  in  cost  between  these  various 
removals  and  the  contract  price  for  the  work  undertaken  by  the  defend- 
ant. Although  the  contract,  as  testified  to,  was  an  absolute  engagement 
on  the  part  of  the  defendant,  plaintiff  concedes  that  it  was  subject  to 
delay  or  cancellation  if  transportation  in  the  harbor  was  rendered  im- 
possible by  physical  conditions,  which  is  all  that  is  claimed  by  defend- 
ant. 

Defendant's  proof,  however,  fell  far  short  of  demonstrating  any  such 
physical  impossibility.  It  was  vague,  inexact,  and  incomplete,  and,  so 
far  as  it  is  comprehensible,  related  to  dates  long  after  a  reasonable  time 
had  elapsed  since  the  making  of  the  contract. 

The  case  was  tried  very  loosely,  and  it  is  difficult,  therefore,  to  un- 
derstand upon  what  precise  ground  the  decision  is  based.    Respondent 
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certainly  does  not  explain  it.  It  is  clear,  therefore,  that  there  must  be 
a  new  trial,  upon  which  it  is  to  be  hoped  that  the  parties  will  make  their 
respective  contentions  so  clear  that  an  intelligent  result  may  be  arriv- 
ed at. 

Judgment  reversed,  and  a  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event    All  concur. 


HAMMOND  TYPEWRITER  CO.  v.  LIBERMAN  EXPORT  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    April  10,  1919.) 

Sales  ^=5>355(4) — ^Pboof  of  Saus. 

In  an  action  to  recover  the  agreed  value  of  a  typewriter,  alleged  to  have 
been  sold  to  a  corporation  on  or  about  February  6th,  plaintiff  could  not 
recover,  where  defendant  proved  without  contradiction  that  the  corpora- 
tion was  not  organized  until  February  14th,  and  that  the  typewriter  was 
returned  the  same  or  the  next  day. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District 

Action  by  the  Hammond  Typewriter  Company  against  the  Liberman 

Export  Company.    From  a  judgment  in  favor  of  plaintiff,  after  trial 

by  a  judge  without  a  jury,  defendant  appeals.    Reversed,  and  complaint 

dismissed. 

Argued  March  term,  1919,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Wormser  &  Samuels,  of  New  York  City  (I.  Maurice  Wormser  and 
Saul  Gordon,  both  of  New  York  City,  of  coimsel),  for  appellant. 
Samuel  H.  Lagusker,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Haintiff  sued  to  recover  the  agreed  value  of  a  typewriter 
alleged  to  have  been  sold  to  defendant  on  or  about  February  6,  1918. 

It  was  proved  by  defendant,  without  contradiction,  that  the  corpora- 
tion was  not  organized  until  February  14th,  and  that  the  typewriter 
was  returned  the  same  or  the  next  day.  Consequently,  apart  from  any 
other  consideration,  defendant  could  not  be  held,  either  on  the  theory 
that  it  had  authorized  the  sale  or  approved  it.  Plaintiff  fitted  to  prove 
that  the  defendant  or  its  president,  whose  business  had  previously  been 
conducted  in  the  same  offices,  had  bought  the  article  or  authorized  any- 
one to  buy  it  on  his  behalf.  Indeed,  if  anything,  plaintiff's  proofs  es- 
tablished the  contrary. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed,  with 
costs  to  appellant.    All  concur. 

^soFar  other  caiM  see  sam«  topic  A  KBT-NUHBBR  In  aU  Koy-Numbered  Dlgtsts  A  Indexes 
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BETH  DAVID  HOSPITAL  V.  TEBBAOB  GARDEN,  Inc. 

(Supreme  Court,  Appellate  Term,  First  Department    April  lO;  1919.) 

!•  Landlokd  and  Tenant  «9=»48(2)— Bbeach  of  Oontbacx  bt  lisssoK— Dam- 
age. 

Where  plaintiff  had  leased  defendant's  hall  for  fhe  purpose  of  an  enter- 
tainment and  ball,  and  defendant  canceled  the  contract  of  lease,  thereby 
compelling  plaintiff  to  hold  Its  ball  at  another  place,  the  cost  of  reprint- 
ing circulars  and  tickets  will  be  assumed  to  have  been  within  contempla- 
tion of  parties,  and  is  a  proper  element  of  damage. 

2.  Landlord  and  Tenant  ^=»48(2) — Breach  or  Contract  by  Lessor — ^Ele- 
ments OF  Damage. 

Where  plaintiff  had  leased  defendant's  hall  for  the  purpose  of  an  enter- 
tainment and  ball,  and  defendant  canceled  the  contract  of  lease,  thereby 
compelling  plaintiff  to  hold  its  ball  at  another  place,  the  cost  of  postage 
paid  on  tickets  sent  out  is  a  proper  element  of  damage. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  the  Beth  David  Hospital,  a  membership  corporation, 
against  Terrace  Garden,  Incorporated.  From  judgment  for  plaintiff 
for  part  of  the  relief  claimed  only,  it  appeals.    Affirmed  on  condition. 

Argued  March  term,  1919,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Max  Winder,  of  New  York  City  (B.  I.  Cantor,  of  New  York  City, 
of  counsel),  for  appellant. 

•  Hokn,  Whitlock  &  Scarff,  of  New  York  City  (Frederick  W.  Ham- 
berg,  of  New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  By  a  contract  dated  July  31,  1918,  the  defendant  Jeased 
to  the  plaintiff  a  hall  of  the  Lexington  Opera  House  in  this  city,  to  be 
used  on  the  evening  of  February  2,  1919,  for  an  entertainment  and  ball. 
The  rental  price  was  fixed  at  the  sum  of  $100,  of  which  the  plaintiff 
paid  down  the  sum  of  $25.  This  contract  was  canceled  by  defendant 
on  the  21st  of  September,  1918,  and  the  plaintiflF  sued  for  damages  for 
breach  of  Uic  contract.  The  damage  claimed  was  itemized  in  its  bill  of 
particulars  as  follows: 

Printing  tickets $  42.00 

Circulars 21.00 

Envelopes 1 6.00 

Postage  40.00 

Addressing  envelopes  ....*...... 48.00 

Deposit 2a00 

Total $1SL00 

The  court  below  rendered  judgment  in  favor  of  the  plaintiff  for  but 
$25,  and  it  appeals. 

[  1  ]  The  defendant  claims  that,  as  the  contract  makes  no  reference 
as  to  whether  or  not  tickets  were  to  be  printed  and  sold  for  the  enter- 
tainment and  ball,  no  item  of  damage  other  than  the  amount  of  the 
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plaintiff's  deposit  can  be  albwed  for  breach  of  the  contract.  We  think 
that,  where  a  hall  is  let  for  the  purpose  of  an  "entertainment  and  ball/' 
it  must  be  assumed  that  the  printing  and  mailing  of  tickets  to  invitees 
and  circulars,  explaining  the  sending  of  the  same,  were  within  the  con- 
templation of  the  parties,  and  are  a  proper  element  of  damage,  if  the 
contract  of  letting  is  breached. 

[2]  It  appears  that,  between  the  time  of  the  making  of  the  lease 
and  the  date  of  its  cancellation,  the  plaintiflE  had  sent  out  about  2,000 
tickets,  accompanied  with  circulars  asking  payment  for  the  tickets,  etc., 
and  that  after  the  lease  was  canceled  it  hired  another  hall  and  caused 
the  remaining  tickets  to  be  reprinted,  noting  a  change  of  time  of  hold- 
ing the  ball  and  the  place  where  it  was  to  be  held.  Presumably  the 
circulars  had  also  to  be  reprinted,  but. at  what  expense,  if  any,  does 
not  appear.  The  postage  paid  on  the  2,000  tickets  sent  out  would  be 
an  item  of  damage  properly  chai^eable  to  the  defendant,  as  well  as  the 
cost  of  reprinting,  and  it  is  quite  possible  that  upon  a  new  trial  the 
Intimate  amount  of.  damages  could  be  shown  to  equal  the  sum  of  $100. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  the 
appellant  to  abide  the  event,  unless  the  defendant  will  stipulate  in  writ- 
ing, within  five  days  after  the  entry  and  notice  thereof  of  the  order 
made  herein,  to  modify  the  judgment,  by  increasing  the  amount  of 
the  recovery  to  the  sum  of  $100,  with  appropriate  costs  in  the  court  be- 
low, in  which  event  the  ju<^ment,  as  so  modified,  is  affirmed,  without 
costs  to  either  party  of  this  appeal.    All  concur. 


BOTH  V.  LUBARSKT  CO, 
(Supreme  Court,  Appellate  Term,  First  Department     April  10, 1919.) 

1.  CoNTiNUAncB  ^c:»49 — Sickness  or  CoxmsEL — Gbawtinq  on  Terms. 

Motion  to  adjourn  trial  on  ground  of  sickness  of  defendant's  counsel 
will  be  gyanted  on  terms. 

2.  JUDGMSNT  ^S»ie^— DSFAUIifF^-OFBNIN0«— PaTMBHT  OF  FEBB  AND   COSIB. 

Where  motion  to  adjonm  trial  for  sickness  of  defendant's  counsel  was 
granted  on  condition  of  payment  of  $10  costs  and  the  giving  of  a  bond  to 
secure  a  judgment  that  might  be  recovered,  and  upon  defendant's  faU- 
ure  to  comply  with  conditions  default  judgment  was  recovered  upon  in- 
quest, the  default  will  be  opened  on  motion  therefor,  where  moving  papers 
set  forth  defense  on  the  merits,  upon  payment  of  $10  coists  and  the  dis- 
bursements of  subpoenas  iot  witnesses. 

Appeal  from  Municipal  .Court,  Borough  of.  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Richard  Roth  against  the  Lubarsky  Company.  From  an 
order  denying  motion  to  set  aside  a  judgment  recovered  by  plaintiff 
upon  an  inquest,  defendant  appeals.  .  Order  affirmed  as  modified. 

Argued  March  term,  1919,  before  GUY,  BITUR,  and  PENDLE* 
TON,JJ. _^ 
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Boudin  &  Liebman,  of  New  York  City  (Louis  B.  Boudin,  of  New 
York  City,  of  counsel),  for  appellant. 
Jacob  Friedman,  of  New  York  City,  for  respondent. 

PENDLETON,  J.  The  motion  was  gfanted  on  condition  of  the  pay- 
ment of  $10  costs  and  the  giving  of  a  bond  to  secure  any  judgment 
that  might  be  recovered.  Defendant  failed  to  comply  with  the  terms, 
and  appealed  from  the  order,  which  brings  up  only  tiie  question  as  to 
the  propriety  of  the  terms. 

[1,2]  The  motion  to  adjourn  the  trial  on  the  ground  of  the  sickness 
of  defendant's  counsel  should  have  been  granted  on  terms.  The  default 
and  inquest,  therefore,  should  not  have  been  taken.  The  moving  papers 
in  effect  deny  the  alleged  contract,  and  therefore  set  forth  a  defense 
upon  the  merits,  and  the  motion  to  open  the  default  should  have  been 
granted,  on  payment  of  $10  costs  and  the  disbursements  of  subpoenas 
for  witnesses. 

Order  so  modified,  and,  as  modified,  affirmed,  with  $10  costs  to  ap- 
pellant to  abide  the  result.    All  concur. 


-CHA8INS  V.  BOARD  OF  EDUCATION. 

(Supreme  Court,  Appellate  Term,  First  Department.    April  10,  1919.) 

Schools  and  School  Districts  «=»144(1) — Sitspenbion  or  Teacheb — ^Dis- 
missal OF  Charges — Compensation. 

A  school-teacher,  suspended  on  charges  by  the  board  of  education  on 
February  2,  1917,  admitted  to  a  training  schocd  for  officers  In  the  United 
States  service  on  August  23,  entering  such  school  September  11,  1917, 
charges  being  dismissed  October  24,  1917,  was  entitled  to  compensation 
for  the  entire  period  of  suspension,  less  the  amount  of  his  pay  from  the 
federal  authorities ;  It  appearing  that  he  obtained  leave  of  absence  Imme- 
diately after  the  charges  were  dismissed,  the  only  duty  resting  on  the 
teacher  being  to  hold  himself  In  readiness  to  report  again  for  duty  on  sucli 
reasonable  notice  as  the  manifest  propriety  and  morality  of  keeping  him- 
self occupied  In  some  lucrative  way  in  the  interval  would  reasonably 
permit 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Marcus  L.  Chasins  against  the  Board  of  Education.  From 
a  judgment  in  favor  of  defendant,  plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

Argued  March  term,  1919,  before  GUY,  BITUR,  and  PENDLE- 
TON, JJ. 

Charles  Fischer,  of  New  York  City  (Harry  L.  Lewine,  of  New  York 
City,  of  counsel),  for  appellant. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Terence  Farley, 
Henry  J.  Shields,  and  Charles  Mclntyre,  all  of  New  York  City,  of  coun- 
sel), for  respondent. 
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BIJUR,  J,  Plaintiff,  who  is  a  teacher  in  the  New  York  City  public 
schools,  sues  for  part  of  his  salary  under  the  following  circumstances ; 

On  February  2,  1917,  he  was  suspended  by  the  board  of  education, 
for  reasons  which  are  not  referred  to,  being  manifestly  immaterial. 
On  August  23d  he  was  admitted  to  the  Plattsburg  training  school  for 
officers  in  the  United  States  service.  He  actually  entered  the  school  on 
September  11,  1917.  On  October  24th  the  charges  against  him  were 
dismissed  and  his  salary  was  awarded  to  him  from  the  date  of  his  sus- 
pension, February  2,  to  August  22,  1917.  This  action  is  brought  to 
recover  his  salary  from  August  22d  to  October  24th ;  plaintiff  conced- 
ing that  credit  should  be  given  for  the  amount  of  his  pay  from  the  fed- 
eral authorities  during  the  interval. 

The  respondent  seeks  to  sustain  the  judgment  below  on  the  theory 
that  "the  suspension  of  the  appellant  did  not  relieve  him  from  the  ne- 
cessity of  remaining  in  readiness  to  again  return  to  duty  when  ordered 
to  do  so."  I  have  no  hesitation  in  subscribing  to  this  proposition,  but 
the  question  remains.  What  is  meant  by  "readiness  to  return  to  duty"  ? 
If  it  means  continuous  readiness  to  respond  instantly,  it  appears  to  me  to 
be  contrary  to  common  sense,  against  public  policy,  and  quite  at  va- 
riance with  the  rule  applied  otherwise  in  cases  of  master  and  servant. 
Moreover  it  would,  if  so  interpreted,  virtually  render  "suspension" 
meaningless.*  It  is  difficult  to  understand  how  a  person  constantly  ready 
to  report  instantly  for  duty  can  be  regarded  as  "suspended."  I  appre- 
hend that  air  that  is  meant  by  respondent  is  that  the  suspended  person 
should  hold  himself  in  readiness  to  report  again  for  duty  on  such  rea- 
sonable notice  as  the  manifest  propriety  arid  morality  of  keeping  himself, 
occupied  in  some  lucrative  way  in  the  interval  will  reasonably  permit. 
There  is  no  evidence  that  the  appellant  did  more  or  other  than  that. 

On  the  contrary,  the  very  fact  (which  appears  in  the  record)  that 
leave  of  absence  was  immediately  granted  to  him  after  October  26th 
would  indicate  that  his  course  in  entering  the  officers*  school  was  ap- 
proved by  the  respondent. 

Under  these  circumstances,  T  think  that  plaintiff  was  entitled  to  his 
salary  during  the  period  in  controversy,  less,  of  course,  such  amounts 
as  he  may  have  received  from  the  federal  government  for  his  other 
work.  The  testimony  in  regard  to  these  amounts  is  too  indefinite  to 
enable  us  to  determine  the  correct  figure. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appellant 
to  abide  the  event.     All  concur. 
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HART  V.  PAGE  MFG.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department.    April  6,  1919.) 

1.  FACTOBd  ^S»61— LlABILITT   OF  XiNDIBCIiOBED   PRINCIPAL. 

Where  defendant's  agents  borrowed  moneys  from  plaintiff's  assignor 
for  the  benefit  of  defendant,  by  misrepresenting  that  they  were  In  busi- 
ness for  themselTes  and  that  they  owned  the  property,  which  was  in  foct 
defendant's  property,  and  of  which  they  had  possession  as  factors,  de- 
fendants are  liable  to  plaintill's  assignor  for  money  so  borrowed. 

2.  Attachment  ^=»102 — ^Affidavits— Evidence — Cause  of  Action. 

To  sustain  attachment,  evidence  tending  to  support  the  allegations  of 
the  complaint  must  be  found  In  the  pap^s  upon  whicb  the  attadiment 
is  based,  under  Code  Civ.  Proc.  |  636. 

3.  Attachment  «c»100— AFFiDAvrrs—EviDBNCE. 

Evidence  to  support  attachment  must  be  the  same  as  that  necessary 
to  support  a  judgment  or  decision  of  the  court  on  trial  of  an  action,  except 
that  secondary  or  hearsay  evidence  is  sometimes  allowable;  but  sudi  evi- 
dence will  be  allowed  only  when  primary  efvldence  cannot  be  secured,  and 
the  judge  may  determine  whether  the  information  has  been  competently 
derived  and  has  such  probative  force  as  to  justli^  issuance  of  warrant 

4.  Attachment  ^=s>100— Affidavits — Heabsay  Evidence. 

Afl9davit  in  attachment  proceeding,  containing  evidence  in  support  of 
allegations  of  complaint  and  stating  that  such  facts  were  "ascertained" 
In  the  course  of  bankruptcy  proceedings,  will  not  sustain  writ  of  attach- 
ment 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Louis  G.  Hart  against  the  Page  Manufacturing  Company. 
From  an  order  denying  a  motion  to  vacate  an  attachment  granted 
against  property  of  defendant,  defendant  appeals.  Order  reversed,  mo- 
tion granted,  and  attachment  vacated. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  BLACKMAR, 
and  JAYCOX,  JJ. 

Henry  A.  Stickney,  of  New  York  City  (Hamilton  Rogers,  of  New 
York  City,  on  the  brief),  for  appellant. 

Alfred  L.  Becker,  of  New  York  City  (John  M.  Enright,  of  Jersey 
City,  N.  J.,  and  James  J.  Franc,  of  New  York  City,  on  the  brief),  for 
respondent. 

BLACKMAR,  J.  [1]  The  complaint,  liberally  construed,  states  a 
cause  of  action.  Kayton  et  al.  v.  Bamett,  116  N.  Y.  625,  23  N,  E.  24. 
The  essential  allegations  are  that  John  Mclntyre  &  Co.  were  the  agents 
of  the  defendant;  that  as  such  agents  they  borrowed  from  the  plain- 
tiff's assignor,  for  the  benefit  of  defendant,  the  moneys  that  this  action 
is  brought  to  recover  and  induced  the  plaintiff's  assignor  to  accept  their 
promissory  notes  by  false  representations  that  they  were  doing  business 
on  their  own  account  and  were  the  owners  of  defendant's  property, 
which  was  in  their  hands  as  factors. 

[2,  3]  To  sustain  the  attachment,  evidence  tending  to  support  these 
allegations  must  be  found  in  the  papers  upon  which  the  attachment  was 
based.  Code  Civ.  Proc.  §  636;  Calmon  Asbestos  &  R.  Works  v.  As- 
best-Und-Gummiwerke,  141  App.  Div.  198,  126  N.  Y.  Supp.  120.    The 
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character  of  the  evidence  required  to  support  an  attachm.ent  is  the  same 
as  that  necessarytto  support  a  judgment  or  decision  of  the  court  on  the 
trial  of  an  action,  except  that,  from  the  necessity  of  the  situation,  sec- 
ondary or  hearsay  evidence  is  sometimes  allowable;  but,  because  the 
remedy  of  attachment  is  a  drastic  one,  sequestrating  as  it  does  the 
property  of  the  defendant  upon  process  obtained  ex  parte,  the  rule  is 
that  secondary  or  hearsay  evidence  is  admissible  only  when  primary  evi- 
dence cannot  be  secured  and  the  sources  of  the  hearsay  evidence  are  so 
disclosed  that  the  judge  may  determine  whether  the  information  has 
been  competently  derived  and  has  such  probative  force  as  to  justify  the 
issuance  of  the  warrant.  Murphy  v.  Jack  et  al.,  142  N.  Y.  214,  36  N. 
E.  882,  40  Am.  St.  Rep.  590;  Yates  v.  North,  44  N.  Y.  271;  Sill 
Stove  Works  v.  Scott,  62  App.  Div.  566,  71  N.  Y.  Supp.  181. 

An  analysis  of  the  plaintiff's  aflSdavits  shows  that  the  essential  al- 
legations of  the  complaint  are  supported  by  secondary  or  hearsay  evi- 
dence only.  Although  a  possible  interpretation  of  Mr.  Bailey's  affidavit 
is  that  it  is  based  upon  the  personal  knowledge  of  the  affiant,  yet  his 
relations  to  the  transaction  are  such  as  not  to  permit  the  inference 
that  he  speaks  from  personal  knowledge.  Hoormann  v.  Climax  Cycle 
Co.,  9  App.  Div.  579,  41  N.  Y.  Supp.  710;  Manufacturers'  National 
Bank  V.  Hall,  60  Hun,  466, 15  N.  Y,  Supp.  208,  affirmed  129  N.  Y.  663, 
30  N.  E.  65.  His  averments  as  to  the  essential  allegations  of  the  com- 
plaint were,  to  use  his  own  word,  "ascertained'*  in  the  course  of  the 
bankruptcy  proceedings  of  John  Mclntyre,  pending  in  the  United  States 
District  Court  for  the  District  of  New  Jersey.  The  affiant  was  not 
speaking  from  personal  knowledge  of  the  agency  of  John  Mclntyre  & 
Co.,  of  the  falsity  of  the  representations,  nor  of  the  fact  that  the  money 
was  borrowed  for  the  account  of  the  defendant  and  paid  over  to  it. 
On  these  points  the  evidence  is  hearsay.  The  affiant  was  giving  the  re- 
sult of  information  obtained  from  the  bankruptcy  proceedings.  How 
he  obtained  the  information  he  does  not  say — ^whether  from  bearing  the 
testimony  given  by  the  bankrupt,  or  from  reading  a  transcript  of  it,  or 
from  an  account  of  such  testimony  given  by  a  third  party,  or  whether 
the  averments  are  affiant's  conclusions  from  documents  or  writings 
which,  if  presented  to  the  judge,  would  fail  to  sustain  them. 

[4]  I  am  of  the  opinion  that  the  existence  of  the  cause  of  action 
was  not  shown  by  the  character  of  evidence  that  is  required  to  sustain 
a  writ  of  attachment.  Gurabes  v.  Hickes,  116  App.  Div.  120,  101  N. 
Y.  Supp.  741,  affirmed  190  N.  Y.  532,  83  N.  E.  1125. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  granted  and  the  attachment  vacated,  with  $10  costs.  All 
concur. 
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HEINEMAN  BROS.,  Inc.,  v.  MERCHANTS*  REFRIGiERATING  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    April  10,  1919.) 

1.'  Warehoitsemen  «=»25(7) — Sale. 

Where  poultry  was  delivered  to  a  cold  storage  warehouse,  which,  made 
a  loan  to  the  person  dellverliig  the  same  upon  a  security  of  the  poultry, 
on  default,  storage  company  could  cause  poultry  to  be  sold  by  reputable 
commission  merchants. 

2.  Warehousemen  ^=>34(7) — Stobage  of  Goods— Pboof  of  Quantity. 

In  action  against  a  cold  storage  company  for  conversion  of  2,212 
pounds  of  chicken,  arising  out  of  a  controversy  as  to  the  quantity  of 
poultry  sold  by  storage  company  on  failure  of  pialnttfT  to  repay  a  loan, 
proof  that  the  barrels  containing  the  poultry  were  marked  68,774  pounds, 
and  that  plaintiff  paid  storage  charges  on  that  basis,  was  not  competent 
evidence  to  show  the  weight  of  the  poultry,  and  plaintiff  could  not  re- 
cover, where  commission  merchant,  who  sold  the  poultry,  testified  that 
correct  weight  was  67,145. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict, 

Action  by  Heineman  Bros.,  Incorporated,  against  the  Merchants* 
Refrigerating  Company.  From  a  judgment  in  favor  of  plaintiff,  after 
trial  by  the  court  without  a  jury,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  March  tean,  1919,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

George  C.  De  Lacy,  of  New  York  City  (Daniel  E.  Hanlon,  of  New 
York  City,  of  counsel),  for  appellant. 

Wm.  Weiss,  of  New  York  City,  for  respondent. 

PENDLETON,  J.  The  action  is  for  the  conversion  of  2,212  pounds 
of  poultry.    The  answer  is  a  general  denial. 

[1,  2]  It  was  conceded  at  the  trial  that  plaintiff  delivered  to  defend- 
ant a  cold  storage  warehouse  company  406  barrels  of  poultry,  marked 
as  containing  68,774  pounds  of  poultry ;  that  thereafter,  on  plaintiff's 
default  in  payment  of  certain  notes  given  for  loans  made  to  plaintiff 
upon  the  security  of  this  poultry,  defendant  caused  the  poultry  to  be 
sold,  as  he  lawfully  might,  by  certain  reputable  commission  merchants, 
who  would  testify  that  the  weight  when  sold  was  67,145  pounds,  a 
difference  of  2,212  poimds.    The  market  price  was  also  conceded. 

The  only  question  on  this  appeal  is  whether  the  finding  that  plain- 
tiff delivered  to  defendant  poultry  of  the  weight  of  68,774  pounds  is 
supported  by  the  evidence.  It  was  conceded  the  barrels  were  so  mark- 
ed, and  that  plaintiff  paid  the  storage  charges  on  that  basis ;  but  there 
was  no  evidence  by  any  one  that  these  weights  were  correct,  and  it 
appeared  without  contradiction  that  the  storage  charges  were  based 
on  what  appeared  on  the  barrels,  and  not  on  any  weights  obtained  by 
weighing.  There  was,  therefore,  no  competent  evidence  to  show  the 
weight  of  the  poultry  delivered  to  defendant,  and  defendant's  mo- 
tion to  dismiss  on  plaintiff's  evidence  should  have  been  granted.    On 
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behalf  of  defendant,  it  was  shown  without  contradiction  that  the  poul- 
try, when  sent  to  the  commission  merchants  for  sale,  was  in  good  con- 
dition, and  it  was  conceded  the  commission  merchants  would  testify 
that  the  weights  found  by  them  were  correct,  and  this  was  not  con- 
tradicted. 

The  judgment  must  be  reversed,  and  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event.    All  concur. 


(187  App.  Dir.  153) 

LOGAN  V.  FIDBUTY-PHBNIX  FIRE  INS.  CO. 

(Supreme  Court,  Appellate  Diyision,  First  Department.    April  4,  1919.) 

1.  Pleading  ^=»193(2) — Deuubrbb — Grounds — ^Form  op  Remedy. 

Original  complaiiit,  having  been  framed  In  equity  and  being:  insuffi- 
cient to  entitld  plaintiff  to  equitable  relief,  was  demurrable,  though  it 
'  stated  a  cause  of  action  at  law. 

2.  Monet  Rjbceived  «=»17(1) — Complaint — Sufficibnct. 

If  complaint  In  action  for  money  had  and  received  alleged  that  presi- 
dent of  defendant's  predecessor  was  authorized  to  borrow  and  pledge 
plaintiff's  stock,  it  was  unnecessary  to  allege  that  predecessor  received 
without  consideration  the  part  of  the  proceeds  of  the  loan  obtained  on  the 
stock  and  sought  to  be  recovered. 
S.  Money  Received  0»17(1) — Want  of  Consideration—Pleading. 

In  action  for  money  had  and  received,  allegation  that  defendant's  pred- 
ecessor neither  paid  nor  delivered  any  consideration,  either  to  this  plain- 
tiff or  to  the  president  of  defoidanf  s  predecessor,  who  secured  money 
on  stock  borrowed  of  plaintiff,  was  insufficient  to  show  want  of  consid- 
eration for  money  received  by  defendant's  predecessor. 

4.  Money  Received  ^=»6(1) — Failttbb  of  Consideration. 

If  president  of  defendant's  predecessor  was  not  authorized  to  borrow 
stock  from  plaintiff,  defendant  would  not  be  liable  as  for  money  had  and 
received  for  the  part  of  the  proceeds  obtained  by  president's  pledging  of 
stock,  which  was  received  by  defendant's  predecessor  in  i>ayment  of  an 
obligation  owing  by  the  president  to  it. 

5.  Money  Received  «=>17(1) — Pleading — Want  of  Consideration. 

In  an  action  to  recover  money  received  by  defendant's  predecessor  on 
stock,  which  its  president  borrowed  from  plaintiff  and  pledged  for  a  loan, 
plaintiiTs  complaint,  setting  forth  facts  from  which  there  would  be  a 
good  consideration,  if  the  president  wns  authorized  by  his  company  to 
horrow  and  pledge  the  stock,  was  insufficient,  where  It  did  not  negative 
the  existence  of  consideration. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  L.  Logan  against  the  Fidelity-Phenix  Fire  In- 
surance Company.  From  an  order  overruling  its  demurrer  to  an 
amended  complaint,  defendant  appeals.  Reversed,  with  leave  to  plain- 
tiflf  to  amend. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

Riunsey  &  Morgan,  of  New  Yoik  City  (Elihu  Root,  of  New  York 
City,  of  coimsel,  and  David  Rumsey,  of  New  York  City,  and  Le  Roy 
A.  Lincoln,  of  Buffalo,  on  the  brief),  for  appellant. 

Gifford,  Hobbs  &  Beard,  of  New  York  City  (Francis  M.  Scott,  of 
New  York  City,  of  counsel),  for  respondent. 
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LAUGHLIN,  J.  On  a  former  appeal  from  an  order  overruling  a 
demurrer  to  the  original  complaint  on  the  ground  that  it  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  action,  we  held  that  the  com- 
plaint was  demurrable  on  the  theory  that  it  was  framed  in  equity  to 
compel  the  defendant  to  account  for  part  of  the  proceeds  of  a  loan 
obtained  on  1,400  shares  of  American  Sugar  Refining  Company  stock, 
borrowed  of  the  plaintiff  by  one  Sheldon,  as  president  of  the  Phenix 
Insurance  Company,  for  whose  obligations  the  defendant  has  become 
liable  by  merger,  and  that  the  plaintiff  had  an  adequate  remedy  at 
law  for  the  failure  of  the  defendant's  predecessor  to  return  the  stock 
on  demand  pursuant  to  the  contract  under  which  they  were  loaned. 
Logan  V.  Fidelity-Phenix  Fire  Insurance  Co.,  181  App.  Div.  624,  168 
N.  Y.  Supp.  883.  ^ 

[  1  ]  The  original  complaint,  having  been  framed  in  equity  and  be- 
ing insufficient  to  entitle  the  plaintiff  to  any  equitable  relief,  was  de- 
murrable, even  though  it  stated  a  cause  cff  action  at  law  (Low  v.  Swart- 
wout,  171  App.  Div.  725,  157  N.  Y.  Supp.  1067),  and  we  so  held;  but 
we  also  expressed  the  opinion  that  it  was  insufficient  to  state  a  cause 
of  action  at  law,  in  that  it  did  not  show  a  demand  for  the  return  of 
the  stock.  It  appeared  by  the  original  complaint  that  Sheldon  bor- 
rowed $145,000  on  the  stock,  and  that  the  pledgee  sold  the  stock  and 
from  the  proceeds  of  the  saJe  paid  the  loan.  Although  it  was  then 
alleged  that  Sheldon  was  authorized  to  borrow  the  stock  for  the  de- 
fendant's predecessor,  an  accounting  was  only  demanded  for  that  part 
of  the  proceeds  of  the  loan  obtain^  on  stock  which  was  used  for  its 
benefit.  On  that  theory  this  court  recognized  that  the  plaintiff  might 
have  a  cause  of  action  against  the  defendant  as  for  money  had  and 
received,  even  though  Sheldon  was  not  authorized  to  borrow  or  pledge 
,  the  stock ;  but  we  pointed  out  that,  if  the  plaintiff  sought  to  recover 
on  that  theory,  he  should  have  so  alleged  the  facts,  instead  of  alleging 
what  purported  to  be  a  valid  express  contract  negotiated  by  Sheldon 
for  the  corporation  of  which  he  was  president. 

Under  the  leave  to  amend,  which  this  court  gave  the  plaintiff,  the 
amended  complaint  was  served,  and  it  eliminates  all  the  allegations  of 
the  original  complaint  with  respect  to  Sheldon's  authority  to  act  for 
the  corporation  in  the  premises,  and  the  allegations  and  prayer  for 
relief  with  respect  to  an  accounting.  The  amended  complaint  alleges 
a  demand  duly  made  for  the  return  of  the  stock  before  it  was  sold 
by  the  pledgee,  and  further  alleges  that  of  the  proceeds  of  the  loan 
of  $145,000,  obtained  by  Sheldon  on  the  stock,  he  used  part  for  his 
individual  purposes  and  benefit,  and  used  $138,542.23  for  the  purposes 
and  benefit  and  for  the  enrichment  of  the  defendant's  predecessor  in 
repurchasing  New  York  City  Dock  bonds,  which  had  been  sold  by  it 
to  the  brokerage  firm  of  Fisk  &  Robinson  under  an  agreement  by  which 
it  was  at  liberty  to  repurchase  the  same  at  any  time,  and  by  which  it 
was  obligated  so  to  repurchase  at  any  time  on  notice  from  said  bro- 
kerage firm. 

It  is  also  alleged  in  the  amended  complaint  that  the  defendant's  pred- 
ecessor "did  not  pay  or  deliver  any  consideration  whatever,  in  any 
manner  or  form,  either  to  this  plaintiff  or  to  the  said  Sheldon,  or 
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Otherwise/'  for  the  said  $138,54223,  so  used  for  the  benefit  of  the  de- 
fendant's predecessor  in  repurchasing  said  stock.  It  was  alleged  in 
the  original  complaint,  and  is  realleged  in  the  amended  complaint,  that 
the  plaintiff  after  demand  duly  made  for  a  return  of  the  stock,  brought 
an  action  against  the  defendant  for  the  conversion  thereof,  and  recov- 
ered a  verdict  therein,  and  that  the  judgment  entered  thereon  was  re- 
versed on  appeal,  and  that  the  complaint  in  that  action  was  dismissed, 
on  the  ground  that  the  facts  proved  on  the  trial  of  that  action,  which 
it  is  alleged  were  the  same  as  those  alleged  in  the  amended  complaint 
herein,  were  insufficient  to  sustain  an  action  for  conversion  of  the  stock. 
See  Logan  v.  Fidelity-Phenix  Fire  Iitsurance  Co.,  161  App.  Div.  404, 
146  N.  Y.  Supp.  678,  affirmed,  220  N.  Y.  688,  116  N.  E.  1058.  The 
demand  for  judgment  in  the  amended  complaint  is  for  the  said  sum 
of  $138,542.23,  and  interest  thereon  from  the  date  it  was  received,  to 
the  use  and  benefit  of  the  defendant's  predecessor. 

[2]  The  plaintiff,  by  his  amended  complaint,  failed  to  follow  the 
views  expressed  by  this  court  on  the  former  appeal,  in  that  he  failed 
te  allege  whether  or  not  Sheldon  was  authorized  by  the  defendant's 
predecessor  to  borrow  and  pledge  the  stock.  If  he  had  alleged  that 
Sheldon  was  so  authorized  the  complaint  could  be  sustained,  for  the 
plaintiff  could  waive  the  conversion  of  the  stock  and  elect  to  recover 
only  such  part  of  the  proceeds  of  the  loan  as  was  used  for  the  benefit 
of  the  defendant's  predecessor ;  and  if  he  had  so  alleged,  it  would  not 
be  necessary  to  allege  that  the  defendant's  predecessor  received  such 
part  of  the  said  proceeds  without  further  consideration  therefor. 

[3]  By  failing  to  allege  such  authority  on  the  part  of  Sheldon  and 
by  setting  out  the  facts  and  circumstances  under  which  the  money  was 
received  to  the  use  and  benefit  of  defendant's  predecessor,  as  already 
stated,  he  realized  the  necessity  of  showing  that  no  consideration  was 
parted  with  therefor  by  the  defendant's  predecessor;  but  his  allega- 
tions with  respect  to  want  of  consideration  are  wholly  insufficient.  A 
reference  to  the  facts  stated  in  the  opinion  of  the  Appellate  Division 
in  the  conversion  action,  hereinbefore  cited,  accounts  for  the  peculiar 
allegation^  of  the  amended  complaint,  tending  to  show  want  of  such 
consideration.  It  thereby  appears  that  Sheldon  had  unlawfully  ap- 
propriated to  his  own  use  property  of  his  corporation  in  excess  of  said 
amount  and  that  the  plaintiflF,  who  was  a  director  of  said  corporation 
and  a  friend  of  Sheldon's,  loaned  him  the  stock  to  enable  him  to  ob- 
fain  a  loan  thereon  with  which  to  make  up,  in  part,  his  defalcation  to. 
the  defendant's  predecessor,  of  which  he  was  president. 

If  those  are  the  facts,  and  we  should  sustain  this  complaint  as  good, 
the  plaintiff  might  recover,  notwithstanding  the  fact  that  the  money 
was  received  by  the  defendant's  predecessor  to  make  good,  in  part, 
Sheldon's  defalcation,  for,  if  so  received,  it  might  be  said  that  the  de- 
fendant's predecesspr  neither  paid  nor  delivered  any  consideration 
therefor,  although  dearly  in  such  circumstances  there  would  have  been 
a  good  and  valid  consideration  for  its  receipt  of  the  money,  if  it  re- 
ceived it  in  payment  of  a  liability  of  Sheldon  to  it. 

[4,  5]  Assuming,  therefore,  that  Sheldon  was  Aot  authorized  by  the 
defendant's  predecessor  to  borrow  the  stock,  in  which  event  it  would 
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constitute  an  individual  transaction  by  him,  the  defendant  would  not 
be  liable  to  the  plaintiff  for  part  of  the  proceeds  of  the  loan  as  for 
money  had  and  received,  if  it  received  the  same  in  payment  orsettle- 
ment  of  an  obligation  owing  to  it  by  Sheldon;  or,  in  other  words,  it 
would  not  be  so  liable,  unless  it  received  the  same  without  consid- 
eration, which  is  not  shown  by  the  amended  complaint.  It  may  be 
that  a  cause  of  action  for  money  had  and  received  could  be  sufficient- 
ly pleaded  by  the  plaintiff,  without  expressly  alleging  that  there  was 
no  consideration  for  the  receipt  of  the  money  by  the  defendant's  prede- 
cessor; but  where,  as  here,  the  plaintiff  sets  forth  facts  from  which 
in  the  ordinary  course  of  business  there  would  be  a  good  considera- 
tion, provided  Sheldon  was  not  authorized  by  his  company  thus  to  bor- 
row and  pledge  the  stock,  he  should  be  required  to  negative  the  ex- 
istence of  consideration,  and  should  not  be  permitted  to  cast  the  bur- 
den of  pleading  and  proving  consideration  upon  the  defendant. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  to  overrule  the  demurrer  and  for  judg- 
ment on  the  pleadings  denied,  with  $10  costs;  but  the  plaintiff  will 
be  afforded  one  more  opportunity  to  amend  his  complaint  on  pa>Tnent 
of  such  costs.    Order  filed.    All  concur. 


GOODMAN  V.  ANRSTAEDT  &  CO. 

(Supreme  Ck>urt,  AppeUate  Term,  First  Department.  April  10,  1919.) 

Sales  ®=»357(1)~Action  to  Recoveb  Purchase  Price — Burden  or  Proof. 
In  action  to  recover  for  goods  sold  under  .a  contract,  under  which  credit 
was  to  be  allowed  for  .shortage,  seller  to  accept  report  of  a  spooging 
company  as  to  exact  yardage  and  alter  the  invoices,  burden  was  on  de- 
fendant to  prove  extent  of  shortage. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Hilda  Goodman  against  Anrstaedt  &  Co.  From  a  judg- 
ment dismissing  the  complaint,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  March  term,  1919,  before  GUY,  BITUR,  and  PENDLE- 
TON, JJ. 

Phillips,  Mahoney  &  Leibell,  of  New  York  City  (J.  Archer  Hodge, 
of  New  York  City,  of  counsel),  for  respondent.  , 

Zalkin  &  Cohen,  of  New  York  City  (Lawrence  S.  Greenbaum,  of 
New  York  City,  of  counsel),  for  appellant. 

GUY,  J.  In  this  action  to  recover  for  goods  sold  and  delivered,  the 
trial  judge  dismissed  the  complaint  at  the  close  of  plaintiff's  case. 

The  merchandise  was  delivered  pursuant  to  the  terms  of  a  writ- 
ten contract  made  a  part  of  the  complaint,  which  agreement  provided 
that  defendant,  at  the  expiration  of  90  days  from  its  date,  was  either  to 
pay  the  invoice  price  of  the  merchandise  or  return  the  merchandise, 
or  to  pay  for  such  proportionate  part  of  the  goods  as  had  been  dis- 
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posed  of  by  defendant  and  return  the  plaintiff  the  balance  undisposed 
of.  The  a^eement  further  provided  that  with  respect  to  undyed  mer- 
chandise the  plaintiff  "will  accept  the  report  of  the  Universal  Spong- 
ing Company  of  New  York  City  as  to  the  exact  yardage  of  these 
pieces"  and  that  plaintiff  "will  correct  the  invoices  accordingly."  The 
agreement  further  provided  for  an  allowance  to  defendant  of  $240 
in  liquidation  and  full  settlement  of  any  claim  which  might  be  made 
upon  defendant  by  its  customers  on  account  of  imperfections  in  the 
merchandise  or  shortages  in  the  measurements  of  same  or  "because 
of  any  claim  arising  out  of  any  cause  whatsoever."  There  was  no 
denial  in  the  answer  of  the  delivery  of  the  merchandise  under  the 
contract  or  of  the  further  allegation  that  no  part  of  the  merchandise 
delivered  had  been  returned  within  the  90  days,  the  only  allegation  of 
the  complaint  put  in  issue  being  an  averment  as  to  the  balance  of 
$1,709,28  alleged  to  be  due  and  owing  by  defendant.  As  a  separate 
partial  defense  the  defendant  alleged  facts  which  at  most  amount  to 
an  unexecuted  accord,  said  plea  admitting  that  the  sum  of  $618.37 
was  due  from  defendant  to  plaintiff. 

Plaintiff  introduced  evidence  showing  that  the  balance  claimed  in 
the  complaint  was  due,  whereupon,  on  cross-examination  of  plaintiff's 
witness,  defendant  sought  to  show  it  was  entitled  to  certain  deduc- 
tions (over  and  above  the  stipulated  allowance  of  $240  provided  f6r 
in  the  agreement)  with  which  it  was  not  credited  by  plaintiff  in  arriv- 
ing at  the  stated  balance.  Upon  the  conclusion  of  the  cross-examina- 
tion defendant's  counsel  moved  to  dismiss  the  complaint  on  the  ground 
that  plaintiff  had  failed  to  show  the  amount  of  the  invoices  delivered 
or  the  yardages  of  the  same,  and  it  failed  to  show  that  the  goods  were 
measured  by  the  Universal  Sponging  Company,  or  by  any  other  con- 
cern as  provided  in  the  contract ;  and  the  trial  court  granted  the  mo- 
tion dismissing  the  complaint 

The  niling  is  manifestly  erroneous.  Clearly  the  plaintiff  made  out  a 
prima  facie  case  for  the  balance  claimed,  and  the  only  issue  was  the 
amount  which  plaintiff  was  entitled  to  recover.  If  the  defendant  had 
the  right  to  any  credit  for  shortages,  in  addition  to  the  $240  allowance 
made  by  plaintiff,  it  was  for  the  defendant  to  prove  under  the  terms 
of  the  contract,  the  extent  of  the  shortages,  so  that  the  invoices, 
which  iixed  the  sum  of  defendant's  indebtedness  in  the  first  instance, 
could  be  corrected  accordingly. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  die  event.    All  concur. 
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OAROTJNA  T.  PATERNO  CORPORATION  v.  GROSSMAN. 

(Supreme  Court,  Appellate  Term,  First  Department     April  10,  1919.) 

1.  Lanplobix  and  Tenant  ^=s>2B1{&^ — ^Action  fob  Rbnt— Uninhabitabib  Con- 

dition OF  Pbemibes— Sufficiency  of  Evidence. 

In  action  for  rent,  where  defense  was  constructive  eviction  by  reason 
of  Illuminating  gas  odor  making  premises  uninhabitable,  evidence  held 
to  raise  inference  that  whatever  odor  was  present  on  premises  was  doe 
to  causes  entirely  extraneous  to  the  building.. 

2.  Landlobd  and  Tenant  ^s»190(1) — Uninhabitablb  Condition  of  Prbk- 

ISES— Odob  of  Gas— Waives  of  Eviction. 

Tenant,  being  sued  for  rent,  held  to  have,  waived  defense  of  construc- 
tive eviction  by  reason  of  presence  in  premises  of  odor  of  illuminating 
gas,  where  he  had  continued  to  occupy  premises  for  a  period  of  11 
months  after  the  first  discovery  of  the  presence  of  the  odor. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  Carolina  T.  Paterno  Corporation  against  Harry  Gross- 
man. From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed, 
and  judgment  directed  for  plaintiff. 

Argued  March  term  1919,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Ernst,  Fox  &  Cane,  of  New  York  City  (Melville  H.  Cane,  of  New 
York  City,  of  counsel),  for  appellant. 

Thomas  &  Friedman,  of  New  York  City  (Abel  Cary  Thomas,  of 
New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  The  action  is  for  rent  of  a  ground  fjoor  apartment  oc- 
cupied by  defendant  as  a  tenant  of  the  plaintiff.  The  defense  is  a 
constructive  eviction  by  reason  of  the  persistent  presence  in  the  de- 
mised apartment  of  an  odor  of  illuminating  gas,  which,  the  compl^nt 
alleges,  for  a  considerable  period  rendered  one  room  of  the  apartment 
uninhabitable,  and  ultimately,  at  the  time  defendant  vacated  the  prem- 
ises, rendered  the  entire  apartment  uninhabitable. 

The  odor  complained  of  was  first  discovered  by  the  defendant  in 
April,  1917,  and,  though  the  answer  alleges  that  it  continued  with 
ever-increasing  intensity,  the  defendant  remained  in  occupancy  of  the 
premises  until  March,  1918,  a  period  of  11  months.  Defendant's  wit- 
nesses testified  that  the  odor  was  intermittent  and  more  noticeable  at 
night.  The  plaintiff  called  several  witnesses,  who  testified  that  they 
were  unable  to  detect  any  odor  at  all,  and  experts  from  the  Consoli- 
dated Gas  Company,  who  ripped  up  floors  and  examined  the  premises 
thoroughly,  and  were  unable  to  find  any  leak  in  the  gas  pipes,  testified 
that  they  plugged  the  gas  pipe  connecting  with  the  room  in  question, 
shutting  off  entirely  the  supply  of  gas,  and  that  such  odor  as  they  dis- 
covered in  that  room  was  not  an  odor  of  illuminating  gas.  Not- 
withstanding the  fact  that  the  gas  supply  to  that  room  was  shut  off, 
defendant's  witnesses  testified  to  a  continuing  and  increasing  odor. 
Much  of  this  testimony  was  the  testimony  of  infants,  who  were  not 
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shown  to  comprehend  the  nature  of  an  oath  or  the  force  and  effect  of 
their  testimony. 

[1,  2]  It  might  be  fairly  inferred  from  all  these  facts  that  whatever 
odor  was  present  in  defendant's  premises  was  due  to  causes  entirely 
extraneous  to  the  building.  There  was  no  proof  that  any  other  part 
of  the  building  was  similarly  affected,  and  no  evidence  whatever  that 
the  presence  of  the  odor  was  due  to  any  neglect  of  duty  on  the  part  of 
the  landlord,  or  that  it  had  its  origin  in  any  part  of  the  premises  over 
wWch  the  landlord  had  control.  In  addition,  the  fact  that  defendant 
continued  to  occupy  the  premises  for  a  period  of  11  months,  after  the 
first  discovery  of  the  defective  condition  complained  of,  constituted 
a  waiver  of  any  defense  of  constructive  eviction  based  on  such  prior 
defective  condition.  Ernst  v.  Wheatley,  93  N.  Y.  Supp.  1116;  Cope- 
land  V.  Luttgen,  17  Misc.  Rep.  604,  40  N.  Y.  Supp.  653. 

The  defendant  having  failed  to  make  out  his  defense,  the  judgment 
must  be  reversed,  with  $30  costs,  and  judgment  directed  in  favor  of 
plaintiff  for  the  full  amount  claimed,  with  costs  in  the  court  below. 
All  concur. 


PEOPLE  V.  FRASCO. 
(Supreme  Court,  Appellate  Division,  Secoud  Department    April  5,  1919.) 

1.  Witnesses  ^3»282%  —  Cboss-Examination  bt  Court  —  Supprkrsion  op 

Counsel. 

In  prosecution  for  assault,  cross-examiiijition  by  trial  court  of  one  of 
the  leading  alibi  witnesses  for  defendant,  held  not  to  have  constituted 
reversible  error;  the  instance  having  been  exceptional,  and  the  only 
thing  about  it  sul^ect  to  criticism  having  been  the  court's  supprowlon 
of  ttie  defendant's  counsel  when  he  attempted  to  interpose'  objection. 

2.  GimaNAi,  Law  <c:»65S — Tbiai/— Committing  Witneb^  to  Custody. 

In  prosecution  for  assault,  action  of  trial  court  in  practically  commit- 
ting to  custody  of  court  officer,  in  presence  of  Jury,  leading  alibi  wit- 
ness for  defendant,  held  close  to  having  been  reversible  error. 

3.  Criminal  Law  «=>656(5) — ^Tbial— Denunciation  of  Witness. 

In  prosecution  for  assault,  action  of  court,  at  the  close  of  a  day's  ses- 
sion, though  not  in  presence  of  Jury,  in  delivering  in  open  court  denun- 
ciation of  one  of  defendant's  chief  witnesses,  and  in  denying  motion  for 
mistrial  on  ground  of  the  denunciation,  held  reversible  error,  requiring 
new  trial,  imder  Code  Cr.  Proc.  §  527;  the  admonition  of  the  court  on 
dismissing  the  Jurors  having  been  merely  not  to  discuss  the  case  during 
adjournment,  etc.,  a  scant  compUanee  with  section  415. 

4.  WrrNBSSBS  ^3»414(2)-*Ck>BBOBORATioN~- Fbevious   Statement. 

In  prosecution  for  assault,  testimony  that  girl  attacked,  when  do* 
fendant  was  brought  into  her  presence  in  the  hospital,  stated  he  was 
the  man  who  had  assaulted  her,  held  incompetent  to  corroborate  her, 
whether  her  statement  was  made  within  defendant's  hearing  or  not. 

5.  CKnaiiAL  Law  ^=»407(1) — ^Evidbnce-^Dembanob  in  Face  of  Accusation. 

In  prosecution  for  assault,  testimony  as  to  oonfr(mtatlon  of  defend- 
ant with  assaulted  girl  in  hospital,  when  she  said  he  had  assaulted 
her,  held  Incompetent  as  admission  by  defendant's  words  or  actions  of 
truth  of  statement;  he  having  by  action  refused  to  speak,  and  having 
been  in  actual  custody. 

Jenks,  P.  J.,  and  Putnam,  J.,  dissenting. 
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Appeal  from  Trial  Term,  Kings  County. 

Philip  Frasco  was  convicted  of  assault  in  the  second  degree  as  a  sec- 
ond oflFense,  and  he  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Peter  J.  Brancato,  of  New  York  City,  for  appellant 
John  E.  Ruston,  Asst.  Dist.  Atty.,  of  New  York  City  (Harry  E- 
Lewis,  Dist.  Atty.,  of  Brooklyn,  on  the  brief),  for  respondents. 

MILLS,  J.  This  is  an  appeal  by  the  defendant  from  a  judgment  of 
the  County  Court  of  Kings  County,  convicting  the  defendant  of  the 
crime  of  assault  in  the  second  degree  as  a  second  offense,  and  sen- 
tencing him  to  imprisonment  in  the  state  prison  under  an  indeterminate 
sentence,  the  maximum  thereof  being  five  years  and  the  minimum  two 
years  and  six  months,  upon  a  verdict  of  guilty  rendered  at  a  trial  term 
of  said  court,  May  17,  1918. 

The  testimony  of  the  complaining  witness  was  clear  and  positive  to 
the  effect  that  the  defendant  committed  upon  her  the  assault  charged 
in  the  indictment,  and  was  to  the  following  effect :  She  was  19  years 
of  age,  and  on  Good  Friday,  March  29,  1918,  was  working  as  a  gov- 
erness in  charge  of  three  children,  at  No.  6222  New  Utrecht  avenue, 
Brooklyn.  The  defendant,  a  young  man  (age  not  appearing),  a  few 
days  before  the  assault,  saw  her  upon  the  street  as  she  was  going  to 
or  from  the  grocery  store,  and  scraped  acquaintance  with  her,  and  in- 
vited her  to  go  with  him  to  a  show,  which  invitation  she  accepted,  as 
she  contends,  to  get  rid  of  him,  but  she  did  not  keep  the  appointment. 
Later  he  persisted  in  forcing  his  attentions  upon  her  while  she  was 
upon  the  street,  and  even  attempted  to  kiss  her  in  the  hallway,  until 
she  complained  of  him  to  a  policeman,  who,  in  her  presence,  told  him 
to  leave  her  alone.  When  he,  upon  that  occasion,  told  the  officer  that 
she  had  been  willing  (to  receive  his  attentions)  she  said,  in  his  presence, 
"'I  was  not  willing  to  have  a  dirty  Guinea  against  me."  At  alx>ut  1 :30 
p.  m.  on  March  29th  last.  Good  Friday,  there  came  a  knock  on  the 
door,  and  she  went  to  the  door^  saw  the  defendant  there,  and  he  at 
once  struck  her  over  her  head  with  something  like  a  pipe,  inflicting 
quite  serious  injuries  upon  her.  From  her  story  it  appears  that  she 
had  had  an  unfortunate  experience,  in  that  some  two  years  before  she 
had  given  birth  to  an  illegitimate  child,  and  from  her  testimony  it  looks 
as  though  the  defendant,  very  likely  aware  of  that  fact,  deliberately  laid 
siege  to  her,  and  that,  when  she  refused  him  with  scorn,  he  became 
enraged  and  determined  to  be  revenged  upon  her,  and  so  committed  the 
assault. 

Defendant,  testifying  in  his  own  behalf,  denied  that  he  committed 
the  assault,  and  gave  a  detailed  narrative  of  his  movements  upon  that 
day,  which,  if  correct,  established  an  alibi  in  his  favor.  His  cross-ex- 
amination was  very  complete,  but  revealed  no  other  prior  criminal  con- 
viction than  the  assault  in  the  third  degree  charged  in  the  indictment 
as  a  prior  offense.  In  his  behalf  five  other  witnesses  testified,  cor- 
roborating him  as  to  the  alibi.    The  testimony  of  three  of  them  so  cor- 
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roborating  him  did  so  quite  directly.  The  gist  of  their  and  his  story 
to  that  effect  was  that  they  were  riding  about  town  in  an  automobile, 
stopping  at  various  places,  at  and  for  some  hours  before  and  after  the 
time  of  the  alleged  assault. 

Appellant's  counsel  practically  admits,  in  his  points,  that  the  evidence 
presented  a  sharp  issue  of  fact,  which  Ae  jury^  within  their  fair  prov- 
ince, might  decide  either  way  as  Aey  might  be  convinced.  He  rests  the 
appeal  upon  the  claim  that  the  learned  trial  judge  committed  errors 
exceedingly  prejudicial  to  the  defendant,  so  that  he  did  not  have  a 
fair  trial. 

Appellant's  main  contention  here  is  that  divers  acts  and  remarks  of 
the  trial  judge  were  prejudicial  to  the  defendant,  so  much  as  to  con- 
stitute reversible  error.  The  instances  cited  in  support  of  that  conten- 
tion are:  (a)  A  certain  cross-examination  by  the  judge' of  Accurso,  one 
of  the  leading  alibi  witnesses  for  the  defendant ;  (b)  the  action  of  the 
judge  in  practically  committing  that  witness  to  the  custody  of  a  court 
officer,  wherein  it  is  claimed  by  appellant  he  was  kept  until  the  close 
of  the  day's  session;  and  (c)  the  action  of  the  judge  at  the  close  of 
that  session  in  delivering  a  denimciation  of  that  witness  in  open  court, 
and  in  denying  the  motion,  made  by  defendant's  counsel  at  the  resump- 
tion of  the  trial  on  the  following  morning,  for  a  mistrial  upon  the 
ground  of  that  denunciation. 

[  1  ]  As  to  the  first  of  those  specifications,  I  think  that  the  cross-ex- 
amination of  the  judge,  referred  to,  did  not  constitute  reversible  error. 
The  record  shows  that  the  judge  did  not  indulge  much  in  questioning 
witnesses,  and  that  that  instance  was  exceptional.  The  only  thing  about 
it  subject  to  criticism  was  his  suppression  of  defendant's  counsel  when 
he  attempted  to  interpose  an  objection  to  the  judge's  line  of  inquiry, 
viz.: 

''Mr*  Brancato:  I  don't  want  to  Interrupt  jonr  honor's  questloi^— 
"The  Court:  Overruled.    Counsel  will  resume  his  seat." 

The  judge  should  have  listened  to  counsel's  objection  and  ruled  upon 
it  without  reprimand,  express  or  implied.  If  the  record  showed  repeat- 
ed instances  of  such  action,  I  would  regard  it  as  amounting  to  reversi- 
ble error ;  but  the  instance  seems  to  be  a  solitary  one.  From  the  brief 
of  appellant'?  counsel,  it  appears  that  the  objection  which  counsel  wish- 
ed to  present  was  that  it  was  improper  upon  cross-examination  to  ask 
the  witness,  in  effect,  if  he  did  not  know  or  ^suspect  that  the  automo- 
bile tires,  which  it  was  claimed  for  the  defendant  the  party  was  trying 
to  sell,  had  been  stolen.  I  think  that  such  a  line  of  interrogation  was 
entirely  proper  upon  cross-examination,  so  as  to  affect  the  credibility 
of  the  witness. 

[2]  As  to  the  second  specification  of  error  above  stated,  viz.  the  prac- 
tical arrest  of  the  witness  at  the  conclusion  ^f  his  testimony,  in  the 
very  presence  of  the  jury,  the  incident  comes  very  close  to  the  action 
of  the  trial  judge  in  a  prior  case,  which  was  in  1914  condemned  by  this 
court  and  by  it  held  ground  for  reversal  in  People  v.  CriscuoH,  164  App. 
Div.  H9,  123,  149  N.  Y.  Supp.  819.  Indeed,  the  learned  counsel  for 
the  respondent  here  in  his  brief  intimates  that  the  trial  Judge  in  his  ac- 
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tion  in-  this  ca$e  had  in  mind  our  such  prior  decision,  and  steered  his 
way  clear  of  our  condemnation  therein  expressed.  If  he  did  so,  he  did 
it  by  a  very  narrow  mar^n.  In  that  case  the  record  was  that  at  the 
close  of  the  witness'  testimony  the  judge  said:  "I  think  that  is  per- 
jury. *  *  *  Take  hun  in  custody/*  And  thq  witness  was  then  re- 
moved by  a  court  officer  and  taken  into  custody.  164  App.  Div.  122, 
149  N.  Y.  Supp.  821.  In  the  instant  case  the  judge's  remark  in  the  like 
situation  was :  "The  Court  (to  the  witness) :  Step  in  there  (indicating 
the  jury  room)."  And  the  record  at  the  close  of  that  day's  session  is: 
"The  Court:  Let  Accurso  be  brought  out.  Ralph  Accurso  is  brought 
before  the  court."    (Italics  mipe.) 

The  learned  counsel  for  the  appellant  argues  that  the  fair  inference 
from  the  record  is  that  the  witness  was  at  once  taken  into  custody  by 
a  court  officer,  and  held  in  such  custody  in  the  jury  room  until  the 
end  of  the  session,  and,  then,  at  the  command  of  the  judge,  brought  be- 
fore the  court  by  the  officer.  It  seems  to  me  that  all  that  is  to  be  in- 
ferred from  the  record,  and  especially  from  the  use  of  the  word 
"brought."  The  eflfect  of  that  scene  upon  the  jury — -that  is,  of  the  ccnn- 
mittal  part  of  it — can  better  be  imagined  than  described.  The  opinion 
of  this  court,  written  by  the  late  Mr.  Justice  Burr  in  the  case  cited,  re- 
specting the  practice  of  committing  a  witness  in  the  very  presence  of 
the  jury,  said: 

*rFhe  witness  may  be  detained  In  court  until  the  jury  has  retired,  before 
the  Judicial  rebuke  is  administerecL  Experience  has  tau^t  us  that  the 
average  juryman  is  peculiarly  susceptible  to  any  expression  of  the  presiding 
judge  as  to  the  facts  of  a  case.*'  164  App.  Div.  123,  149  N.  Y.  Supp.  S22. 
(Italics  mine.) 

And  the  learned  counsel  for  the  respondent  argues  that  all  the  judge 
did  in  the  instant  case  was  to  detain  the  witness  in  court  until  the  jur}' 
had  retired.  I  do  not  think  that  that  expression  in  that  opinion  meant 
that  such  detention  should  be  made  by  the  oral  direction  of  the  judge 
uttered  in  the  very  presence  of  the  jury.  To  my  mind  the  evil  design- 
ed to  be  guarded  against  by  the  expression  was  the  taking  of  the  ac- 
tion before  the  jury,  so  that  the  jurors  would  know  that  the  judge  had 
condemned  the  witness  or  pronounced  him  guilty  of  perjury,  and  it 
seems  to  me  that  any  intelligent  juror  would  at  once  place  that  con- 
struction upon  the  practical  committal  in  this  case.  It  is  difficult  to 
suggest  any  other  reason  which  an  intelligent  juror  could  assign  for 
that  judicial  action.  Possibly,  in  view  of  the  said  cross-examination 
of  the  witness  by  the  judge,  a  juror  might  have  thought  that  that  ac- 
tion meant  that  the  judge  deemed  the  witness  guilty  of  being  a  partici- 
pant in  the  theft  of  the  tires  or  in  the  selling  of  Qiem  after  th^  had 
been  stolen,  a  conclusion  equally  destructive  of  the  witness*  credibility. 
I  have  carefully  read  the  testimony  of  the  witness  and  see  nothing  in  it 
that  warranted  such  suhimary  action  or  reflection  on  the  part  of  the 
judge.  He  was  one  of  the  three  principal  witnesses  who  corroborated 
the  defendant  in  his  testimony  to  establish  an  alibi.  I  do  not  perceive 
that  his  testimony  was,  upon  its  face,  incredible,  or  that  it  was  success- 
fully shaken  by  cross-examination.    Indeed,  the  case  appears  to  me  to 
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have  presented  nothing  but  the  very  ordinary  conflict  p^  witnesses  in 
a  criminal  case  upon  the  subject  of  alibi. 

[3]  As  to  the  third  specification,  namely,  thie  extreme  denunciation 
addressed  by  the  trial  judge  to  the  witness,  in  open  court,  at  the  con- 
clusion of  the  day's  session,  but  after  the  judge  had  dismissed  the  juYors 
and  they  had  retired  from  the  courtroom,  it  may  well  be  said  that  those 
remarks  of  the  judge  were  most  extraordinary,  viz. : 

•*Mr.  District  Attorney,  how  can  we  hold  this  man  for  perjury,  go  that  he 
can  go  on  his  way  to  Sing  Sing?  I  ktA  sick  and  tired  of  the  thngs  like  that 
tliat  are  intrusted  with  tazicabs.  Ood  help  the  poor  fare  ttet  goes  ioto  a 
taxicab  operated  by  a  man  lik^e  that  I  He  would  rob  him,  or  do  anything  to 
him.  He  is  the  perfect  type  of  the  taxicab  robbers  of  Greater  New  York, 
that  are  worse  than  all  the  thieves  of  Europe.  Is  there  any  way  tiiat  we 
can  hold  this  man  for  perjury,  so  that  I  can  send  the  case  to  the  grand  jury, 
8o  that  he  can  be  held  a<id  Indicted  for  perjury?  His  ttetiflioiiy  is  a  tiismie 
of  lies.  The  defendant  wUl  be  convicted  on  hid  tesUmony  alone.  If  nothing; 
else,  and  I  hope  that  you  will  never  s^  the  light  of  day,  except  behind  bars 
in  Sing  Sing  .prison." 

It  is  plain  from  the  record  that  the  learned  district  attorney  saw  no 
justification  for  the  judge's  statement.  This  much  is  to  be  inferred 
from  his  response :  r 

"We  are  up  against  this  proposition,  your  honor.  We  bav^  the  tee^iBiony 
of  one  witness  against  another,  and  you  know  the  rule,*' 

If  the  trial  judge  deemed  it  proper  to  ask  the  opinion  of  the  district 
attorney  as  to  whether  the  situation  warranted  him  in  holding  the  wit- 
ness for  prosecution  for  perjury,  there  was  not  the  least  need  or  pro- 
priety in  his  so  consulting  the  district  attorney  publicly.  The  greatest 
vice  of  the  statement,  however,  was  in  its  tmqualified  declaration  that : 

*The  defendant  will  be  convicted  on  his  (meaning  Aocucao's)  testimony 
alone,  If  notliing  else." 

If  that  declaration  had  been  made  in  the  presence  of  the  jury,  of 
course  it  would  have  been  reversible  error  of  the  clearest  sort.  The 
jurors,  however,  had  left  the  courtroom,  but  even  by  command  of  the 
judge  every  one  else  still  remained.  The  question  now  is:  Did  that 
action  upon  the  part  of  the  judge  constitute  i:eversible  error? 

I  think  that  by  every  consideration  of  justice  and  fairness  we  are 
bound  to  hold  that  it  did.  The  admonition  of  the  ju^ge  to  the  jurors 
on  dismissing  them  was  merely  "not  to  discuss  the  case  during  the  in- 
terim of  the  adjournment,  *  *  *  and  have  no  conference  with  any- 
body about  the  case  in  any  way,"  which  was,  at  the  best,  a  scant  com- 
pliance with  the  statutory  requirement  of  section  415  of  the  Code  of 
Criminal  Procedure.  They  were  not  admonished  not  to  permit  any 
one  to  speak  to  them  or  in  their  presence  about  the  case  or  the  trial* 
Our  experience  as  trial  judges  admonishes  us  that  it  is  very  unlikely 
that  some  of  the  jurors  did  not  in  some  way,  before  the  resumption  of 
the  trial  the  following  morning,  hear  of  that  most  extraordinary  hap- 
pening in  tfie  court  after  they  left  the  courtroom,  but  while  every  one 
else,  even  by  command  of  the  judge,  still  remained.  If  no  inkling  of 
that  affair  in  any  way  penetrated  the  intelligence  of  those  jurors,  it  was, 
as  human  nature  goes,  little  less  than  miraculous. 
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Moreover,  I  think  that  it  is  the  duty  of  a  trial  judge^  at  least  upon 
the  vital  issue  in  the  case,  where  there  is  evidence  pro  and  con,  to  hold 
his^  mind  open  until  after  he  has  listened  to  the  siunmation  of  counsel. 
According  to  general  practice,  a  verdict  of  guilty  is  followed,  as  it  was 
in  this  case,  by  a  motion  for  a  new  trial  upon  the  ground  that  it  is  con- 
trary to  the  evidence,  or  to  tfie  weight  thereof,  so  that  the  judge  will 
in  the  end  be  required  to  pass  even  upon  the  weight  of  the  evidence, 
and  determine  whether  or  not  each  element  of  the  crime  charged  has 
been  established  beyond  a  reasonable  doubt  The  practice  is  in  most 
cases  for  brief  ai^^ument  to  be  made  upon  such  motion,  with  the  reli- 
ance that  the  court  has  heard  and  considered  the  arguments  upon  the 
facts,  which  counsel  addressed  to  the  jury.  This  record  convinces  me 
that  the  learned  trial  judge  must  have  listened  to  the  arguments  of  coun- 
sel in  this  case  with  closed  mind,  as  he  had  already  in  his  own  mind 
convicted  the  defendant  beyond  the  possibility  of  question,  and  made 
that  conviction  public  by  declaration  in  open  court.  I  think  that  that 
judicial  status  was  inconsistent  with  a  fair  trial. 

It  is  most  regrettable  that  we  are  in  this  case  forced  to  this  conclu- 
sion, because  it  is  very  likely  true  that  the  defendant  was  guilty  of  the 
assault  charged  against  him,  which,  under  the  circumstances  testified 
to  by  the  girl,  the  complaining  witness,  was  extremely  base  and  atro- 
cious, and  very  likely  the  jury  would  have  implicitly  believed  her  story 
against  the  testimony  of  the  defendant  and  of  his  friends  to  establish 
an  alibi,  without  any  such  exhibition  on  the  part  of  the  trial  court. 
Still  it  was  the  constitutional  right  of  the  defendant,  however  base  we 
may  think  him  to  be,  to  have  a  fair  trial.  It  would,  I  think,  be  a  dan- 
gerous precedent  if  this  action  by  the  trial  judge  could  stand  approved 
by  this  court.  Such  an  attack  upon  a  leading  witness  for  the  clef  end- 
ant  in  a  criminal  case,  made  by  the  trial  judge  in  open  court  before 
the  evidence  has  been  formally  closed,  would  be  very  likely  to  terrify 
even  a  truthful  witness,  if  not  of  strong  character,  into  a  recantation 
or  a  weakening  of  his  testimony. 

Moreover,  such  an  extreme  denunciation  by  the  trial  judge  of  the 
defense,  pronounced  in  open  court  at  what  proved  to  be  practically 
the  close  of  the  evidence,  would  be  very  likely  to  greatly  embarrass 
defendant's  counsel  in  his  summation  before  the  jury.  He  would  thus 
be  forced  to  sum  up  the  case  under  the  trial  judge's  open  declaration 
that  defendant's  guilt  had  been  proven,  and  even  that  the  jury  would 
convict  him.  If  in  a  record  before  us  it  appeared  that  counsel  during 
the  progress  of  the  trial,  even  in  the  corridor  outside  of  the  courtroom, 
had  assailed  an  opposing  witness  with  like  verbal  denunciation  and 
threats,  I  am  sure  that  we  would  condemn  such  action.  Here  the 
thing  was  done  in  open  court  by  the  trial  judge  himself.  Moreover, 
immediately  after  the  comment  above  quoted,  the  trial  judge  prac- 
tically charged  the  police  to  hold  the  witness  under  surveillance. 

.    "The  Court  (to  Officer  Blake):   Do  you  know  where. you  can  get  this  man 
whenever  you  want  him? 

"Officer  Blake:   I  do,  yonr  honor. 
.    'The  Court:    Sooner  or  later  he  will  be  In  this  court,  ancl  the  sooner  the 
better  for  this  community.    You  may  go,  and  return  at  10  o*dock  to-morrow." 
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No  doubt  the  story  of  the  giri,  with  her  appareaitly  trutblfql  and 
engaging  manner,  which  is  indicated  even  by  the  pf ioted  recofd^  nat- 
urally aroused  the  indignation  of  the  trial  judge  against  the  defend- 
ant,  and  we  are  not  insensible  to  the  same  sentiment;  but  judicial  pro- 
priety demanded  that  he  should  not  manifest  sthat  feeling  in  open  court 
during  any  part  of  the  trial. 

I  am  convinced  that,  because  of  the  conduct:  of.  the  trial  judge  in 
reference  to  the  witness  Accurs6  as  above  reviewed,  **justice  requires 
a  new  trial,'*  witbm  the  fair  meaning  of  section.-  527  of  the  Code  of 
Criminal  Procedure,  defining  our  power  and  duty  in  that  regard. 

[4,  5]  The  record  presents,  also,  a  substantial  legal  error  in  the  re- 
ception of  evidence,  to  the  great  prejudice  of  thj^  defendant,  although 
the  same  was  received  without  defendant's  counsel  having  made  def- 
inite objection.  A  detective  sergeant  in  the  police  force,  as  a  witness 
for  the  people,  testified  that  on  the  day  after  the  assault,  and  after 
the  defendant  had  been  arrested,  he  took  him  to  the  Kings  County 
Hospital,  where  the  complainant  lay  in  bed  with  her  head  bandaged, 
and  that  he  let  her  look  at  the  defendant,  and  adced  her  if  she  bad 
seen  him  before,  and  she  said,  "Yes,"  that  he  was  the  man  who  had 
assaulted  her.  Defendant's  counsel  did  not  object,  but  upon  cijoss- 
examination  of  the  witness  elicited  the  fact  that,  when  the  girl  made 
the  statement;  defendant,  waa:  standing  at  some  little  distance,  "about 
10  feet  from  the  door  leading  to  the  room."  Thereupon  he  moved 
to  strike  out  the  evidiaice,  upon  the  .groupd  that  th,p  giri'B  statement 
was  not  made  in  defendant's  hearing,  and  excepted  to  the  denial  of 
his  motion.  ,  ,, 

Apparently  he  took  the  view  that,  if  the  defendant  did  hear  the 
statement,  then  the  statement  was  competent  evidence.  It  is,-  however, 
well  established  that,  even  if  the  defendant  did  hear  it,  which  view  I 
think  the  jury  might  ^ake  from,  the  circumstances.  Still  the*  evidence 
of  what  the  girl  said  was  incompetent.  '  Aside  from  the  attitude  of  the 
defendant,  namely,  his  admission  expressly,  or  by  silence  when  he 
should  have  spoken,  the  evidence,  as  corrdborating  the^  complaining 
witness,  was  clearly  incompetent.  People  v.  Jung 'Hing,  212  N.  Y. 
393,  at  401,  106  N.  E.  105,  Ann.  Gas.  1915D,'  333;  Pebpte'v.  Seppi, 
221  N.  Y.  62,  at  69,  116  N.  E.  793;  People  v.  Cunneen,  184-  App. 
Div.  575,  172  N.  Y.  Sypp.  59,  decided  by  this  court  October  4,  1918. 
As  an  admission  bv  def endki^t's  words  or  actions  of  the  truth  of  the 
girl's  statement,  "That's  the  man,"  the  evidence  was  also  incompetent. 
Viewing  it  most  unfavorably  to  the  defendant,  it  amounted  to  this, 
that  the  defendant  declined  to  say  anything,  viz.:'  "He  just  shrugged 
his  shoulders;  that's  all." 

In  People  v.  Gonrow,  200  N.  Y.  356,  at  page  365,  93  N.  E.  943  at 
page  947,  it  was  held  that  where  the  defendant,  under  very  like  cir- 
cumstances, tefused  to  say  anything,  viz.  "I  won't  say,"  the  evidence 
of  what  the  alleged  accomplice,  who  had  tu'rnesd  state's  evidience,  said 
in  his  presence  was  incompetent,  although  the  accomplice  then  and 
there  called  upon  him  to  deny  or  correct,  if  what  he  said  was  not  true. 
In  the  instant  case  the  defendant  by  action  refusied  to  speak,  and  also 
he  ^^as  under  arrest,  in  the  actual  custody  of  the  police  officer,  and 
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not  a  free  agent.  Moreover,  no  inquiry  or  appeal  to  him  for  state- 
ment was  made  by  either  the  girl  or  the  officer.  Indeed,  the  officer 
had  before,  but  not  in  the  presence  of  the  girl,  asked  him  he  had  com- 
mitted the  assault,  and  for  aught  that  appears  he  had  already  denied 
to  the  officer  that  he  had  conunitted  it  That  seems  to  be  the  fair  in- 
ference, because,  if  he  had  admitted  such  fact  to  the  officer,  it  is  in- 
conceivable that  the' learned  and  experienced  district  attorney  did  not 
prove  that  admission.  The  error  in  'receiving  that  testimony,  in  view 
of  its  character  as  very  damaging  to.  the  defendant,  is  so  manifest  as 
to  require  a  new  trial  upon  that  ground  alone.  People  v.  Visconti  (2d 
Dept.)  182  App.  Div.  894,  168  N.  Y.  Supp.  1123. 

I  advise,  therefore,  that  the  judgment  of  the  County  Court  of  Kings 
County  be  reversed,  and  a  new  trial  ordered  in  said  court,  for  errors 
of  law  and  because  jiistice  requires  a  new  trial. 

BLACKMAR,  J.,  concurs,  on  the  ground  that  .the  remarks  made 
by  the  court  to  the  witness  were  made  in  the  presence  of  the  defend- 
ant and  of  his  counsel  during  the  trial,  and  tended  to  produce  a  moral 
duress  which  prejudiced  the  defendant  in  the  continuance  of  the  trial; 
and  with  him  KELLY,  J.,  concurs. 

PUTNAM,  J.  (dissenting).  The  court's  action  in  detaining  the  de- 
fendant's witness  Accurso  was  proper.  He  was  not  rebuked  until 
after  the  jury  had  retired.    This  court  has  laid  down  the  procedure  ' 

in  such  a  case:  I 

**The  wituess  may  be. detained  in  court  until  the  Jury  has  retired  before  , 

the  Judicial  rebuke  Is  administered."  People  r.  CrlscuoU,  164  App.  Wv.  119. 
123,  149  N.  Y.  Supp.  819,  822.  I 

I 
I  see  no  error  in  first  telling  the  witness  to  step  into  a  side  room,  i 

since  announcing  a  direction  to  hold  him  in  the  courtroom  might  be- 
come more  noticeable  to  the  jury.  The  jury  subsequently  retired.  The 
court  directed  that  the  others  should  not  leave  the  courtroom.  After 
the  jury's  retirement  he  spoke  f  rpely  and  with  vmreserve,  such  as  might 
occur  in  course  of  an  argument  over,  the  admissibility  of  testimony 
had  in  the  jury's  absence.  .      . 

Any  remarks  thus  made  to  the  district  attorney  cannot  be  held  to  . 
affect  the  verdict,  imless  this  court  is  to  go  far  beyond  precedent  in 
criminal  appeals.  Can  we  assume  misbehavior  by  the  jury  and  by 
the  court  officer?  After  such  adjournment,  is  it  to  be  presumed  that 
the  jury  not  only  violated  the  court's  directions,  which  so  far  as  out- 
side influences  are  concerned  complied  fully  with  Code  of  Criminal 
Procedure,. §  413^  and  then  infer  that  Officer  Wellwood,  in  charge  of 
them,  was  guilty  of.  breach  of  hrs  sworn  duty  as  their,  custodian,  un- 
der Code  of  Criminal  Procedure,  §§  412  and  421?  Only  on  such 
suppositions,  barren  of  the  slightest  support,  can  we  say  that  the  court's 
animadversions  reached  and  influenced  the  jury.  The  testimony  that 
the  day  following  this  assault  defendant  was  recognized  by  the  woman 
assaulted  was  received  without  objection.  I  think  it  was-  within  our 
ruling  in  People  v.  Karl  Keller,  180  App.  Div.  534,  174  N.  Y.  Supp.  301. 
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Where  the  record  shows  no  good  exception  to  any  rulinig  of  Instruc- 
tions during  the  whole  trial,  and  where  the  people's  evidence  was  met 
by  a  weak  alibi,  I  cannot  reverse  a  conviction  because  of  the  court's 
outspoken  remarks  about  a  witness,  made  after  the  jury's  retirement 
from  the  court  room. 

JENKS,  P.  J.,  Concurs. 


•     HENIG  et  al.  v.  PAIJUER  et  aU 

(Snpreine  Court,  Appellate  Term,  i^rst  Department    April  10,  1919.) 

Landlobd  and  Tenant  ©=>109(2) — Termination  of  I/EASe — Lessob's  Option 
TO  Terminate — Payment  of  Stipulated  Amount  tO  Lessee. 

Where  lessee  agreed  to  surrender  premises  on  a  certain  date,  on  les- 
sor's election  to  terminate  lease  on  such  date,  and  agreed  further  **to 
pay  rent  to  the  time  of  the  surrender  of  the  premises,*'  and  where  lessor 
agreed  to  pay  lessee  specified  sum  of  money  upon  requiring  him  to  sur- 
render the  premises  on  such  date,  lessee  was  entitled  to  such  sum,  not- 
withstanding failure  to  move  until  seven  days  after  specified  day,  wher^ 
lessor  did  not  tender  such  amount  on  day  specified,  and  where  he  put 
new  tenant  In  possession  as  of  such  date. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Jacob  Henig  and  another  against  Eddy  Palrtier  and  an- 
other. From  judgment  dismissing  complaint,  and  for  defendant  Palm- 
er on  counterclaims,  plaintiffs  appeal.  Reversed,  and  judgment  di- 
rected for  plaintiffs.         .    ., 

Argued  March  term,  1919,  before  GUY,  BITUR,  and  PENDLE-' 
TON,  JJ. 

Daniel  Handler,  of  New  York   City,  for  appellants. 
Jerome  C.  Lewis,  of  New  York  City,  for  respondents. . 

GUY,  J.  Plaintiffs  were  assignees  of  a  lea^e  of  business  premises 
made  by  defcndacrt  Palmer,  the  term  thereof  expiring  May  1,  1920, 
and  brought  this  action  to  recover  $600  under  the  following  covenant 
in  the  demise: 

"(c)  That  in  oonsideration  of  this  renting  and  the  covenants  hereto  con- 
tained, the  IpndlOiHi  re^erv^  th^  right  to  terminate  this  leasee  on  May  1,  1018, 
or  May  1,  1919,  by  giving  the  tenant  three  months*  previous  notice  in  writing 
to  such  effect,  and  the  tenant  agrees  upon  receiving  such  notice  to  surrender 
and  yield  up  said  demised  premises  to  the  landlord  at  the  time  mentioned  in 
such  notice,  and  to  pay  the  rent  to  the  time  of  the  surrender  of  the  premises. 
In  cade  the  lease  is  bo  terminated  on  May  1,  1918,  the  landlord  is  to  pay  to 
the  tenant  the  sum  of  $600,  or,  if  so  tenninated  on  May  1,  1919,  the  landlord 
is  to  pay  to  the  tenant  the  sum  of  $500  on  the  surrender  of  the  premises." 

On  or  about  February  1,  1918,  the  landlord  gave  tiotice  to  the  ten- 
ant to  surrender  on  May  1,  1918,  as  provided  for  in  the  covenant.  The 
plaintiflEs,  however,  did  not  .vacate  until  on  or  about  May  7th,  and  to 
their  demand  for  the  stipulated  compensation  on  surrender  the  land- 

^ssFor  other  cakM  see  eome  topic  ft  KEI^-NUMiSBE  in  all  Key-Numlrered  Dlgeeu  &  lad^^lzes 
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lord  counterclaimed  for  rent  due  April  ,1st,  and  for  use  and  occupa- 
tion from  May  1st  to  the  7th  day  of  that  month.  The  complaint  was 
dismissed  on  the  merits,  and  judgment  awarded  the  landlord  on  his 
counterclaim. 

The  evidence  shows  a  removal  by  the  tenants  upon  the  landlord's 
election  to  terminate  the  term  under  the  clause  of  the  lease  above  quot- 
ed; that  a  new  tenant  as  of  May  1st  was  procure^  by  the  landlord, 
such  tenant  taking  possession  upon  plaintiffs  vacating  the  premises, 
and  paying  the  May  rent  accruing  after  plaintiffs'  surrender. 

A  reading  of  the  covenant  indicates  that,  although  the  lease,  upon 
the  giving  of  the  prescribed  notice,  was  to  be  terminated  May  1st,  the 
parties  contemplated  that  some  days  might  elapse  between  the  ter- 
mination of  the  term  and  the  actual  surrender  of  the  premises,  for  the 
tenant's  promise  is  to  pay  rent  not  to  May  1st,  the  date  fixed  for  the 
termination  of  the  term,  but  down  to  the  "time  of  the  surrender  of 
the  premises."  But,  however  that  may  be,  the  landlord  acted  on  the 
surrender  made  by  plaintiffs  in  compliance  with  the  covenant ;  no  ten- 
der or  offer  was  made  by  the  landlord  of  performance  of  his  concur- 
rent obligation  of  making  compensation  for  the  tenant's  surrender; 
and,  having  had  the  benefit  of  putting  the  new  tenant  in  possession  as 
of  May  1st,  defendant  cannot  repudiate  his  agreement  to  make  the 
stipulated  payment. 

The  respondent  cites  People's  Bank  v.  Mitchell,  73  N.  Y.  406,  in 
support  of  the  judgment.  In  that  case  the  lease  provided  that  the 
tenant,  upon  performing  all  the  covenants  thereof  on  his  part  to  be 
performed,  including  a  covenant  to  pay  taxes,  should  be  entitled  at  the 
end  of  the  term  to  receive  from  the  landlord  either  a  lease  for  a  fur- 
ther term,  beginning  May  1,  1867,  or  the  value  of  a  building  erected 
by  him  upon  the  demised  premises,  the  compensation  to  be  fixed  by 
appraisal.  The  value  of  the  building  was  accordingly  fixed  by  ap- 
praisers; but  the  landlord  refused  to  pay  iht  value  so  fixed.  In  an 
action  brought  by  the  tenant  to  recover  the  value  of  the  building,  pur- 
suant to  the  appraisal,  the  court  held  "there  could  be  no  recovery.  But 
the  facts  in  this  case  are  distinguishable  from  those  in  the  case  cited. 
There  payment  of  the  taxes  was  by  express  agreement  made  a  condi- 
tion  precedent  to  the  tenant's  right  to  receive  the  value  of  the  building, 
while  in  this  case  the  right  to  compensation  is  not  made  to  depend  upon 
any  condition  precedent,  the  covenant  here  merely  reciting  a  consid- 
eration passing  to  the  tenant  for  the  reservation  by  the  landlord  of  the 
right  to  end  the  term  upon  giving  the  preliminary  notice  and  compli- 
ance with  the  condition,  concurrent  with  the  tenant's  surrender,  of 
paying  the  sum  of  $600.  In  Porter  v.  Shepard,  6  Term  (D.  &  E.)  665, 
cited  as  an  authority  by  the  Court  of  Appeals  in  the  Mitchell  Case, 
the  ending  of  the  term  of  the  l^ase  was  expressly  conditioned  upon 
performance  of  all  covenants  by  the  tenant,  and  for  the  reasons  here- 
inbefore given*  it  is  distinguishable  from  the  case  at  hand: 

It  appears  that  plaintiffs  were  assignees  of  a  oncrhalf  interest  in 
the  lease ;  that  the  defendant  Silberman,  the  owner  of  the  remaining 
one-half  interest,,  was  made  a  party  defendant,  because  he  refused  to 
join  as  a  plaintiff;    and  that  plaintiffs  at  the  close  of  the  trial  re-* 
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duced  the  derriand  to  $300,  being  one-half  of  the  agreed  amount  fixed 
as  compensation  for  thi  premature  termination  of  the  term.  No  ob- 
jection is  made  by  the  respondent  to  the  absence  of  the  coHDwner  of 
the  lease  as  a  party  plaintiff. 

Judgment  reversed,  Sstnd  judgment  directed  in  favo*-  of  the  plaintiflFs 
for  ^07.50,  being  for  the  sum  of  $300  less  defendant's  counterclaim; 
amounting  to  $92.50,  with  appropriate  costs  in  the  court  bdow..  All 
concur.  , 


MORGAN  y,  HARTpO, 

(Supreme  Court,  Appellate  Term,  t^rst  Department '   April' 10.  1919.)* 

•     •  ...  • .   I..    ,     ,  ■';••''. 

1.  EvjDBWCB   «=*»215(1)— Bealtt  ,BiOK«»^AcTtoif   jTQft  Ooi0weixoif— AOJ^BF^ 

1C£}7T  Afl  AdM?[£BION,  r 

In  realty  broker*s  action  for  commission  oh  sale,  agreement  between 
defendant  owner  and  pnrchaser,  reciting  that  it  was  condition  of  broker's 
original  employment  that  no  commissions  were  to  be  pi^d  until  a  eertalni 
time,  when  his  commission  was  to<b^  at  the  visual  rate,  Tiel^  (i^mpet^t 
evidence  of  admission  by  defendant  pwner,  conceding  aU  elements  of 
broker's  prima  facie  case,  except  rate  of  commission.  ~ 

2.  Evidence  ^=:>265(3) — Rkai/tz  Brokers — ^AonoN  fob  Comkission— Admis- 

sion AS  Proving  Case.  ; 

In  realty  broker's  action  for  commission  on  sale,  written  agreement 
between'  defendant  owner  and  purchaser,  reciting  that  tt  was  conditloa 
of  Ijroker's  original  ezQployment  that  no  oommlssions  wer^  to  be  paid  nu- 
til  a  certain  time,  when  tiis  conmnission  was  to  be  at  the  usi^al  rate,  on 
admission,  was  sufficient  to  prove  the  broker's  caise. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Ransom  S.  Morgan  ag?iinst  Louis  N.  Hartog.  From 
judgment  dismissing  the  complaint  at  the  close  of.  plaintiff's  case,  he 
appeals.  Judgment  reversed,  counterclaim  dismissed,  and  new  trial 
granted 

Argued  March  term,  1919,.  before  GUY,  BITITR,  and  PENDL'E- 
TON,  JJ. 

Noble  &  Camp,  of  New  York  City  (Thomas  G.  Prioleau,  of  New 
York  City,  of  counsel),  for  appellant. 

David  I/.  Podell,  of  New  York  City  (Joseph  A.  Corr  and  Jacob 
Podell,  both  of  New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  alleges  .that  at  the  special  instance  and  request 
of  4ef endajQt  he  effected  th^  sale  of  certain  of  defendant's  realty,  and 
that  the  defendant  agreed  to  pay  him  a  comnussion  therefor  at  the 
usual  and  customary  rate.  He  tiien  proceeds  to  plead  that  a  written 
agreement  between  defendant  and  the  purchaser  was  made,  wherein 
it  was  agreed  as  follows : 

'*The  seller  agrees  that  E.  M.  Morgan  [the  plaintiff]  is  the  broker  who 
brought  about  this  sale.  •  •  •  The  broker  hereby  agrees  that  it  was  a 
condition  of  his  original  employment  that  no  commissions  were  to  be  paid  un- 
til   *    *    *    then  his  commission  is  to  be  at  the  usual  rate." 

^=s>For  other  c«i«8  see  tame  topic  &  KBT-NVMBBR  in  all  Key-NumlMrtd  Digeeta  h  lodezes 
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Plaintiff  testified  that  the  purchase  price  was  $50,000.  Defendant, 
after  a  denial  of  part  of  the  allegations,  sets  up  by  way  of  a  separate 
defense  that  another  brokcjr  had  claimed  some  commission,  and  asks 
to  be  allowed  to  interplead.  Defendant  concedes  that  this  "defense  and 
counterclaim"  is  upavailing  in  the  present  action,  because  not  in  com- 
pliance with  section  820  or  ;§20a  of  the  Code.  Defendant's  counsel  also 
conceded  that  defendant  had  signed  the  agreement  with  the  purchaser 
containing  the  recital  which  I  have  quoted  irom  the  complaint. 

When  plaintiff's  counsel,  at  the  opening  of  the  case,  moved  to  dis- 
miss the  separate  defense  and  counterclaim,  defendant's  counsel  retort- 
ed by  moving  to  dismiss  the  complaint,  on  the  ground  that  it  did  not 
state  a  cause  of  acticwi.    The  learned  judge  denial  both  motions. 

[  1  ]  Plaintiff  then  w^nt  on  the  staAd^  and  his  counsel  offered  the 
agreement  between  the  defendant  and  the  purchaser  in  evidence.  For 
some  reason  which  I  cannot  understaild,  and  which  was  stated  by  de- 
fendant's counsel  to  the  effect  that  "there  is  no  f oundatiort  laid  for  the 
evidence"  and  "no  proof  whatever  of  the  allegations  of  the  complaint 
that  this  man  [plaintiff]  was  the  procuring  cause,"  the  evidence  was 
excluded.  It  is  quite  apparent  that  the  agreement  was  perfccdy  com- 
l>etent  evidence  of  an  admission  on  the  part  of  the  defendant,  which, 
either  expressly  or  by  necessary  implication,  conceded  all  the  elements 
of  plaintiff's  prima  facie  case,'  except  the  rate  of  commission*; 
'  [2]  After  plaintiff  had  suffiqiently  qualified. himself  as  an  expert  to 
warrant  his  testimony  to  be  received,  he  attempted  to  testify  to  the  usual 
rate ;  but  the  testimony  was  excluded  apparently  oft  the  ground  stated 
by  defendant's  counsel :         ; 

"The  question  of  commissions  does  not  become  material  nntU  a  prima  fade 
case  is  presented."    .    .  »         ,     . 

The  court  remarked  to  plaintiff's  counsel : 

"That  [referring  to  the  a^eement  between  the  buyer  and  seller]  might  be 
good  as  an  admission  against  interest^  bat  that  don't  prove  your  case.*' 

If  this  is  to  be  taken  as  a. reversal  of  the  coprt's  ruling  ewcluding  the 
agreement,  then  the  learned  judge  was  in  error  in  holding  that  it  did 
not  prove  plaintiff's  case.  Plaintiff's  counsel  undoubtedly  qonfused  the 
issue  by  remarking  during  the  colloquy  that  plaintiff  **was  suing  on  a 
written  contract,"  referring  to  the  contract  between  defendant  and  the 
purchaser,  which,  of  course,  is  not  correct.  That,  however,  did  not  de- 
tract from  the  fact  that  he  had  offered  and  put  into  evidence  all  the 
testimony  necessary  to  establish  his  case. 

The  judgment  niust  therefore  be  reversed,  the  counterclaim  dis- 
missed, and  new  trial  granted,  with  costs  to  appellant  to  abide,  the  event. 
All  concur. 
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SACliS  v^  POKSKt.    ""•  ' 

(Siv^Feme  Court,  Appellate  Term,  First  D^p^rtme^t.  ,  April  10,  1919,) 

Daicaoes  ^=»130(2) — Pebsona]:.  Injubies— Exgbbsive  Vjerdict. 

Where  pres^er,  eamjlng  |1,000  a,  ye^r,  suffered  Injuries  to  left  aru),  mak- 
ing it  Impossible  to  Uft  the  arm  and  continAe  trorking  at  his  trade,  and 
where  such  disability  continued'  down  to  time  of  trial  over  a  year  after 
the  accident,  a  verdict  of  |1,000  ftoed  not  indicate* passion  or  prejiidite  on 
the  part  of  the  Jury.  '    '  ' 

Appeal  from  City  Court  of  New  York,  'Crial  Term,,  '  . 

Action  by  Abraham  Sachs  against  JNathan  Dorsky.  From  f©  order 
setting  aside  a  verdict  in  favor  of  plaintiff,  and  ordering  a  new  trial, 
unless  plaintiff  consents*  to  a' reduCti6n  of  th* -veirdict,  J)laiatiff  appeals. 
Reversed,  and  verdict  reinstated.  .  » 

Argued  March  term,  1919,  before  GUY,  BIJUR,  And  PENDLE-^ 
TON,JJ.  V        ..  ~ 

Abraham  Harris,  of  New  York'  City  (Hugo  Wihtfier.  of  New  York 
City,  of  counsel),  for  appellant.  ^'    *       '     ' 

Alfred  W.  Andrews,  of  New  York  City,  for  respondent. 

GUY,  J.  In  this  action  to  j-ecover  damagtes  for  personsifl  !n Juries 
the  jury  found  in  favor  of  plaintiff  for  the  sum  of  $1,000;  and  the  trial 
court  set  aside  the  verdict,  unless  plaintiff  consented  to  reduce  the  re^ 
covery  to  $500;  the  reason  assigned  beiing  that—    ;   •     >    . 

''The  nature  of  plahitilTs  Injuries  and  the  quality  of  the  tedtimony  upon 
whiai  they  are  predicated- compels  me  ta  eondude  tliat  the  verdtet  oi  the  jury 
is  excesBive." 

The  testimony  shows  that  plaintiff  was  struck  b^  a:  300^pound  bale  of 
rags  which  was  being  mbved  by  defendant's  servants;  the  blow  knocking 
him  down  several  steps  of  a  stairway  which'  he  was'  ascending  imme- 
diately before  the  accident ;  that  his  injuries  kept  him  home  ior  two 
weeks;  that  he  was  a  presser  by  trade,  earning  about  $1,000  a  year; 
that  he  was  unable  to  do  his  work  when  he  went  back  after  two  weeks' 
absence,  because  he  cotild  not  raise  his  left  arm ;  and  that  such  disability 
continued  down  to  the  time  of  the  trial,  over  a  year  after  the  accident. 
Plaintiff's  testimony  as  to  the  injuries'  was  corroborated  by  that  oi 
his  physician,, who  testified  that  the  'disability  .complained  of  was  per- 
manent.   t)efendant  introduced  no  evidenjce. 

It  was  the  province  of  the  jury  to  assess  plaintiff's  damages.  Con- 
sidering the  undisputed  facts,  the  amount  of  the  verdict  does  not 
indicate  passion  or  prejudice  on  the  part'  of  the  jury  in  reaching  the 
award,  and  under  the  circumstances  the  reduction  of  the  recovery 
was  unwarranted. 

Order  reversed,  and  verdict  reinstated,' with  costs.    All  concur.  ' 

^=9Foi  other . CMOS  see  same  topic  ft  K£:y-NUMBER  in  all  Key-Nmnbered  Digesti  ft.  lodeze* 
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(107  Misc.  Rep.  48) 

PEOPLE  ex  rel.  NEWTON  ^  WARDEN  OF  DANNEMORA  PRISON,  CLIN- 
TON COUNTY. 

(Supreme  Court,  Special  Term,  Schenectady  County.    April,   1919.) 

Pardon  ^=»14 — DELrNQUEi^T  Paboled  PbisoneA. 

Where  relator  waa  in  Sing  Sing,  in  actual  custody  of  the.  warden, 
serving  a  sentence  imposed  for  an  offense  committed  while  he  was  on 
parole,  when  he  was  declared  to  be  delinquent  by  parole  Board  pursu- 
ant to  Prison  Law,  §{  216,  217,  the  board  was  without  power  to  compel 
his  surrender  for  completion  of  first  sentence,  notwithstanding  section 
214,  as  to  lega^  custody  and  cont^Ql,  until  he  complete^  sentence  there, 
and  where  wairant,  issued"  pursuant  to  section  215,  was  not  executed 
lit  time  sentence  was  completed,  he  (Should  be  discharged. 

Proceeding  by  the  People,  on  the  relation  of  Harvey.  A*  Newton, 
against  the  Warden  of  Dannemora  Prisoi^  Glintop  County,  for  the  dxs- 
charge  t)iJ'felEit<w  from  cfistody.    Rdjttor  discha.Fg^d, 

Arthur  B.  Kelly,  of  New  York  City,  for  petitioner. 

Charles  D,  Newtony  Atty.;  Gen..(Ii,  C.  Henderson,  Deputy  Atty. 
Gen.,  of  counsel),  for  respondent. 

WHITMYER,  J.  Relator  is  applying  under  a  writ  of  habeas  cor- 
pus fot  his  discharge  from  Clinton  Prison^  :  He  daihs  that  he  is 
illegally  detained.  :  He*  was  convicted,  under  the  came  of  Frank  Irwdn, 
in  the  Court  of  .General  Sessions  of  the  City  of  New  York,  on  Septem- 
ber 18,  1912,  of  the  crime  of  butglary  in  tiae  third  dcgrfee,  and  was 
sentenced  to  Sing  Sing  Prison  under,  an  indeterminate  sentence,  with 
a  minimum  of  one  year  and  six  months  and  a  maximum  of  iive  years. 
He  was  received  in  Sing  Sing  on  September  20,  1912,  and  was  there- 
after transferred  tq  Great  Meadow  Prison,  where  he  was  parole^  on 
March  19,  1914,  pursuant  to  section  214  of  the  Prison  Law  (Consol. 
Laws,  c.  43).  He  was  convicted  in  the  sarne  court,  on  May  29,  1914, 
under  the  name  of  Harvey  Newton,  of  an  attempt  to  commit  the  crime 
of  burglary  in  the  third  degree,  and  was  thereupon  sentenced  to  Sing 
Sing  under  a  definite  sentence  of  four  years,  and  was  received  there 
on  June  5,  1914.  The.  petition  states  that  he  was  transferred  to  Great 
Meadow  Prison  on  July  2,  1914,  was  taken  before  the  board  of  parole 
qn  or  about  July  30,  1914,  was  transferred  to  Clinton  Prison  on' August 
1,  1914,  and  is  there  now.  The  return  states  that  a  u;arrant  for  his 
arrest  for  violation  of  his  parol  was  issued. on  June  15,  1914,  and 
that  he  was  declared  to  be  delinquent  on  June  19,  1914,  pursuant  to 
sections  216  and  217  of  the  Prison,  Law,  A  copy  qi  the, warrant  is 
annexed,  to  the  return.  It  directs  .'that  relator  be  retaken  and  re- 
turned to  Great  Meadow,  and  into  the  actual  custody  of  the  agent 
and  warden  thereof,  before  the  expiration  of  his  term^t  Sing  Sing. 
The  return  shows  nothing  further.    ...  .  j.  .         • 

.  After,  it  was  filed,  respondent  filed  a  letter,  date  June  14,-1914,  from 
the  Superintendent  of  prisons  to  the  agent  and  warden  of  Sing  Sing, 
to  the  effect  that  he  was  inclosing  a  warrant  for  relator's  return  to 
Great  Meadow.    At  the  same  time,  respondent  filed  an  extract  from  the 
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minutes  of  the  board  of  parole.  The  extract  shows  that  the  board  held^ 
a  meeting  at  Great  Meadow  on  June  19,  1914,  at  which  relator  was  de- 
clared to  be  delinquent  and  that  his  delinquency  was  to  take  effect  from 
that  date.  And  it  contained  a  statemefnt,  referring  to  relator,  as  fol- 
lows: "Under  arrest  for  burglary,  warrant  filed."  The  warrant  was 
not  executed,  and  relator  was  actually  serving  his  sentence  in  Sing  Sing 
when  it  was  issued  and  when  the  board  declared  him  to  be  delinquent. 
He  has  not  served  or  filed  a  traverse  and  ho  evidence  has  been  taken. 
He  claims  that  he  was  not  arrested  by  virtue  of  a  warrant  under  section 
217  of  the  Prison  Law,  that  all  proceedings  of  the  board  of  parole, 
while  he  was  serving  in  Sing  Sing,  were  illegal  arid  void,  that  he  should 
have  been  returned  to  and  imprisoned  in  Great  Meadow,  and  that  he 
was  entitled  in  any.  event  to  be  discharged  on  May  29,  1918. 

Respondent  claims  that  the  unexpired  portion  of  the  first  sentence 
must  be  added  to  the  second  sentence,  making  seven  years  and  three 
months  from  June  5,  1914,  and  that  his  imprisonment  V\rill  end  on  Sep- 
tember 5,  1921,  or,  if  he  beconies  entitled  to  commutation  and  com- 
pensation, on  May  4,  1920.  Section  214  of  the  Prison  Law  pfovides 
that  a  paroled  prisoner  shall  femaihi  while  on  parol,  in  the  legal  cus- 
tody and  under  the  control  of  the  agent  and  warden  of  the  state  prison 
from  which  he  is  so  paroled,  until  the  expiration  of  the  maximum  term 
specified  in  his  sentence.  Section  215  provides  that,  if  the.  agent  and 
warden  of  thci  prison  from  which  he  was  paroled,  or  the  board  of 
parole,  or  an^^  member  thereof,  shall  have  reasonable  cause  to  believe 
that  he  has  violated  his  parole,  and  has  lapsed  or  is  probably  about  to " 
lapse  into  criminal  ways  or  company,  then  such  agent  and  warden  or ' 
board  or  member  may  issue  a  v\^arrant  for  retaking  him.  '  Section  216 
authorizes  and  requires  any  officer  of  said  prison,  any  parole  officer^ 
or  any  officer  authorized  to  serve  criminal  process  within  this  state,  to 
whom  such  warrant  shall  be  delivered,  to  execute  it  by  taking  and 
returning  him  to  the  said  prison  within  the  time  specified  in  the  war-  ' 
rant.  Section  217  provides  that  the  board  shall' be  notified  that  such 
a  warrant  ha$  been  issued  at  its. next  mcjeting  held  at  such  prison  after 
it  has  been  issued;  and  it  provides  that  the  prisoner,  if  he  shall  have 
then  been  returned  to  said  prison,  shall  be  given  an  opportunity  to' 
appear  before  the  board,  and  that  the  board  thereupon,  or  in  case  he 
has  not  yet  been  returned,  may  declare  him  to  be  delinquent,  whereupon- 
he  shall,  whenever  arrested  by  virtue  of  said  warrant,  be  thereafter' 
imprisoned  in  .said  prison  for  a  period  equal  to  the  unexpired  maximum 
term  of  his  sentence  at  the  time  such  delinquency  is  declared,  unless  he 
is  sooner  released  on  parole  or  absplutely  discharged  by  the  board. 

While  relator  was  upon  parole,  he  was  subject  to  arrest,  if  he  lapsed 
or  was  about  to  lapse  into  criminal  ways  or  company,  and  he  was  sub- 
ject, also,  to  arrest,  trial,  conviction;  and  punishment,  if  he  committed  ■ 
another  crime.  Jle  committed  a  felony,  and  was  arrested,  tried,  con- 
victed, and  sentenced  therefor  to  Sing  Sing  under  a  definite  sentence 
of  four  years.  The  sentence  was  imposed  on  May  29,  1914.  It. was. 
impost  without  reference  to  the  fact  that  he  was  out  upon  parole. 
He  was  receivied  at  Sjtig  Sing  on  June  5,  1914.  While  he  was  serving^ 
there,  and  cm  June  15,  1914,;  a  warrant  ioriiis  arrest  for  violation  of 
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his  parole  was  issued.  The  warrant  directed  that  he  should  be  re- 
turned to  Great  Meadow  before  the  expiration  of  his  term  at  Sing  Sing. 
It  was  not  executed. .  While  he  was.  still  serving  at  Sing  Sing,  and  on 
June  19,  1914,  the  board  of  parole,  sittins^  at  Great  Meadow,  declared 
him  to  be  delinquent  and  stated  that  his  delinquency  was  to  take  effect 
from  that  date.  He  was  taken  to  Great  Meadow  on  July  2,  1914,  was 
taken  before  the  board  after  that,  and  on  August  1,  1914,  was  trans- 
ferred to  ClintcMi  Prison,  where  he  has  since  remained^ 

Section  217  of  the  Prison  Law  stp-tes  that  a  prisoner,  whenever  ar- 
rested by  virtue  of  such  a  warrant,  shall  be  thereafter  imprisoned  in 
the  prison  from  which  he  has  been  paroled  for  a  period  equal  to  the 
unexpired  term  of  his  sentence  at  the  time  that  his  delinquency  is  de- 
clared. He  was  declared  to  be  delinquent  on  June  19,  1914,  and  his 
delinquency  was  to  take  effect  from  that  date;  and  the  maximum  term 
of  the  first  sentence  was  to  expire  on  September  19,  1917.  From  this 
it  ap^ars  that  he  was  serving  the  imexpired  maxirnimi  of  the  first 
sentence  while  he  was  serving  under  his  second  sentence,  unless  the 
board  had  the  power  to  interfere  with  and  suspend  the  second  sentence 
until  the  completion  of  the  service  of  the  unexpired  maximum  of  the 
first  sentence.  The  law  gives  no  such  power  and  the  board  did  not 
have  it.  Moreover,  there  is  nothing,  to  show  that  the  board  intended 
th^t.  Relator  was  actually  serving  in  Sing  Sing,  and  was  in  the  actual 
custody  of  the  warden  of  that  prison,  when  he  was  declared  to  be  delin- 
quent, and  the  board  was  without  power  to  compel  his  surrender,  for 
the  completion  of  hi$  first  sentence,  notwithstanding  the  provision  as  to 
his  legal  custody  and  control,  until  he  completed  his  sentence  there; 
and,  since  a  warrant  was  not  executed  at  that  time,  he  should  be  dis- 
charged. 
'  Order  accordingly, 

(107  Misc.  Rep.  58) 

PEOPLE  ex  rcl.  JdVt/TWi  v.  MUI/FBR. 

(Supreme  Court,  Special  and  Trial  Term.  Onondaga  County.    April  7,  1919.) 

1»  JUDOHSNT  ^=»564(2) — ^RB8  JtTMCAtA — ^FlNALITT  OF  JU0Glf9NT. 

No  question  becomes  res  judicata  imtll  it  Is  settled. by  a  final  judgment; 
res  judicata  having  no  application  to  an  interlocutory  order. 

2.  Divorce  ^=>332 — ^Foreign  Strrr — ItTTEBLootrroRY  Order. 

Under  Hev.  Laws  Mass.  a  352,  relating  to  divorce,  and  sections  25  and 
28  thereof »  and  chapter.  193,  f  87,  as  to  custody  of  children  of  parents 
living  separately,  an  order  on  a  petition  to  probate  court  for  an  award 
of  possession  of  a  minor  child  to  the  father,  on  ground  that  he  and  its 
mother  were  living  apart,  giving  him  possession  until  further  order,  with 
permission  to  mother  to  see  cliiM  and  for  occa8i<mal  possession,  was  an 
interlocutory,  and  not  a  final,  decree. 

3.  Judgment  ^s9961(1>— Estoppel  bt  Judc^msnt — Burden  of  Proof. 

The  biu:den  of  proof  is  upon  a  party  daiming  an  estoppel  by  a  former 
judgment  to  clearly  show  that  the  fact  in  issue  was  determined  in  the 
former  action. 

4.  Divorce  ^s»832-*C08TodY  of  Ohtld — OkiMbI^— Estoppsu  . 

Wlhere  relator  had  stated  in  his  petition  to  a  probate  coart  in  Massa- 
chusetts that  he  and  hi»  wii^  were  living  separate  and  apart,  which  state- 
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ment  was  jtiriadletionfil  under  Rev.  Laws  Haas.  le.  188, 1  37,  and  tiad'  bb- 
tained  an  inteiiociitoty  order  for  the  custody  oC  Ills  mtnor  <^ld,  and 
thereafter  lived  with  his  wife  and  acquiesced  ^  her  custody  of  chlM,  he 
was  estopped  from  Invoking  protection  <it  order  upon  changed  state  of 
faets. 

5w  DiTOBCK  «s=>296(l>--Ct;STODT  or  Cbwh — OovBWVaAfnon. 

In  determining  the  right  to  the  custody  of  a  child,  the  paramount  con* 
sideratlon  Is  the  w^ftre  of  the  chfldr 

6L  I>rvoBCB  ^5»298(1)— CufifTODT  or  Chilc-t-Fitnbsb. 

Where  wife  had  lived  apart  from  her  husband  at  the  home  of  her  par- 
ents with  husband's  consent,  and  she  and  they  had  the  custody  of  an  In- 
fant daui^ter,  who  was  attendlng'Scbool  and  was  carefully  and  affection- 
ately cared  for  In  exceptionally  good  home  surrounaings,  she  would  be 
awarded  Its  custody  as  against  the  father,  w^  had  no  home  and  was  not 
a  suitable  person  for  Its  custody. 

Habeas  corpus  by  the  People  of  the  State  of  New  York,  on  rela- 
tion of  Virgilo  Multer,  against  Blossom  Multer,  for  the  possession  of 
an  infant  child.    Writ  denied. 

Chapman,  Newell  &  Crane,  of  Syracuse  (Harry  E.  Newell,  of  Syra- 
cuse, of  counsel),  for  relator.       •  - 

M.  E.  &  G.  W.  DriscoU,  of  Syracuse  (George  W.  DriscoU,  of  Syra- 
cuse, of  counsel),  for  defendant. 

ROSS,  J.  The  questions  in  this  case  arise  upon  a  habeas  corpus 
proceeding  to  determine  the  right  of  the  relator  to  the  custody  of  Jane 
Ormsbce  Multer,  an  infant  a^cd  seven  years,  child  of  the  relator  and 
defendant.  The  jfarties  to  this  proceeding  are  husband  and  wife,  and 
were  married  in  May,  1911,  since  which  time  they  have  had  more  or 
less  trouble,  more  rather  than  less.  It  would  serve  no  useful  purpose 
to  narrate  the  marital  troubles  djsclosed  by  the  moving  papers.  The 
defendant  from  time  to  time  has  resided  with  her  parents  in  the  city 
of  Syracuse,  and  has  so  continuously  resided  since  the  latter  part  of 
November,  1918,  during  which  time  she  has  had  the  custody  of  her 
infant  daughter.  The  defendant's  coming  to  Syracuse  at  the  time 
last  mentioned  was  with  the  knowledge  and  consent  of  the  relator ;  he 
bought  the  tickets  and  put  the  defendant  and  his  child  on  the  tfain. 

On  January  25th. last  past  the  relator  wired  deponent  froiii  Boston 
that  he  was  very  sick  and  to  come  at  once;  she  immediately  leftSyra^ 
cuse  and  went  to  Boston,  and  found  that  he  was  not  seriously  ill; 
they  returned  to  Syracuse  on  the  27th  of  January,  occupying  the  same 
berth  from  Boston  to  Syracuse,  went  to  the  house  of  deponent's  *  fa- 
ther, where  she  resides,  and  the  relator  remained  there  during  the  28th, 
until  the  29th,  occupying  the  same  room  at  night  as  husband  and  wife, 
and  on  the  3 1st  of  January  the  relator  commenced  these  proceedings. 

The  relator  bases  his  right  to  the  custody  of  the  child,  not  only  upon 
his  parental- relation,  but  upon  a  judgment  or  order  made  by  the  pro- 
bate court  in  the  state  of  Massachusetts,  wWdi  his  aittomcy  with  com- 
mendable earnestness  insists  is  res  adjudicata.  The  Massachusetts 
statute  (diapter  153,  §  37,  R.  L.  Mass.),  which  gives  the  probate  court 
of  that  state  jurisdiction,  reads  as  follows: 
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"If  tbe  paicniB  <kf  minor  dhUdren  Uve  separately*  the  probate  court  shall 
baye  the  same  power,  upon  the  petition  of  either  parent,  to  make  decrees  rela- 
tive to  their  care,  custody,  education  and  maintenance,  as  relative  to  chil- 
dren whose  parents  are  divorced,  and  shall  determine  which  of  the  parents  of 
such  children  shall  be  entitled  to  such  custody  In  accordance  with  the  law 
relative  to  the  custody  of  childreo  whose  parents  have  been  divorced.*' 

Chapter  152,  "Of  Divorce,"  of  the  Revised  Laws  of  Massachusetts, 
provides,  with  other  matters,  in  relation  to  the  carie  and  support  of 
children  as  follows: 

"Sec.  25.  Upon  a  decree  of  divorce,  or  upon  petition  at  any  time  after  such 
decree,  the  court  may  make  such  decree  as  It  considers  expedient  r^atlve  to 
the  care,  custody  and  maintenance  of  the  minor  children  of  the  parties,  and 
may  determine  with  which  of  the  parents  the  cdiildren  or  any  of  them  shall  re- 
main ;  and  afterward  may  from  time  to  time,  upon  the  petition  of  either  par- 
ent, revise  and  alter  such  decree  or  make  a  new  decree,  as  the  circumstances 
of  the  parents  and  the  benefit  of  the  children  may  require." 

**Sec.  28.  In  making  an  order  or  decree  relative  to  the  custody  of  children 
pending  a  controversy  between  their  parents,  or  relative  to  their  final  posses- 
sion, the  rights  of  the  parents  shall,  in  the  absence  of  misconduct,  be  held  to 
be  equal,  and  the  happiness  and  welfare  of  the  children  shall  determine  their 
custody  or  possession*" 

On  the  28th  of  December,  1917,  the  relator  presented  a  petition  to 
the  probate  court  in  and  for  the  county  of  Middlesex,  Mass.,  asking 
that  he  should  be  awarded  the  custody  and  possession  of  the  said  child, 
and  stated  in  the  petition  that  he  and  the  defendant  are  living  apart 
from  each  other.  On  the  1 1th  day  of  June,  1918,  the  following  order 
was  made  by  said  court,  after  reciting  the  issuing  of  the  petition  and 
service  of  the  same,  and  contained  the  following : 

"It  is  ordered  that  the  said  Vlrgllo  Multer  have  custody  and  possession  of 
said  minor  child  until  the  further  order  of  the  court,  and  that  the  said  Blos- 
som Multer  shall  have  the  privilege  of  visiting  and  seeing  such  minor  child 
during  said  reasonable  periods  of  time,  and  also  having  such  child  in  her 
custody  within  the  commonwealth  not  less  than  two  days  in  each  month. 
"George  F.  Lawton,  Judge  of  the  Probate  Court" 

It  is  the  contention  of  the  relator  that  the  aforesaid  order  is  of  that 
character  that  it  is  within  the  "full  faith  and  credit"  requirement  of 
Const.  U.  S.  art.  4,  §  1,  and  is  conclusive  of  the  rights  of  the  parents. 

It  is  contended  by  the  defendant  that  the  order  of  the  probate  court 
of  the  state  of  Massachusetts  was  simply  interlocutory — ^an  order, 
rather  than  a  final  decree ;  that  the  order  made  by  the  probate  court, 
if  it  ever  had  any  force  or  effect,  is  no  longer  operative,  because  the 
order  was  based  upon  the  claim  of  the  relator  that  the  relator  and  de- 
fendant were  living  apart,  and  that  by  his  subsequent  conduct,  the  par- 
ties having  become  reconciled  and  lived  together,  that  the  conditions 
under  which  the  order  was  made  in  the  probate  court  having  changed, 
it  is  no  longer  in  force  or  operative. 

[  1  ]  No  question  becomes  res  adjudicata  until  it  is  settled  by  a  final 
judgment,  and  has  no  application  to  an  interlocutory  order,  ^e  Free- 
man on  Judgments  (1st  Ed.)  §§  251  and  325;  Riggs  v.  Purcell,  74 
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N.  Y,  370-378;  Brinklcy  v.  Brinkley,  50  N.  Y,  184,  10  Am.  Rep; 460; 
Munn  V.  Cook,  8  N.  Y.  Supp.  698.^ 

[2,3]  I  am  convinced  that  the  defendant's  contefjitiion  is  correct 
The  authority  ol  .the  probate  court  is  that  it  "shall  determine  which  of 
the  parents  of  such  children  shall  be  entitled  to  such  custody  in  aecord- 
ance  with  the  ktw  rdative  to  the  custody  of  children  whose  parents 
have  been  divorced." 

Section  25,  R.  L.  Masa^  supra,  provides  that  the  court  may  make 
such  decree  as  it  deems  ^  expedient  relative  to  the  care,  custody  and 
maintenance  of  the  minor  children  of  the  parties,  "and  may  determine 
with  which  of  the  parents  the  children  or  any  of  tbem  shall  remain, 
and  afterwajd  may  from  time  to  time,  upon  the  petition  of  either  par- 
ent, revise  and  alter  such  decree  or  make  a  new  decree,'  as  the  circum* 
stances  of  the  parents  ajad  the  benefit  of  the  children  may  require."  It 
thus  appears  that  the  probate  court  was  without  power  to  make  a  final 
decree  which  wotdd  for  all  time  fix  the  status  of  the  child-  Suppose 
that  either  of  these  parties  had  brought  an  action  for  an  absolute  di- 
vorce in  a  court  in  Massachusetts  having  jurisdiction. of  the  parties 
and  the  subject-matter  of  the  action ;  can  it  be  contended  for  a  moment 
that  upcxi  a  final  decree  in  said  court  it  would  be  bound  by  the  or- 
der made  in  the  probate  court,  especially  if  the  court  having  jurisdic- 
tion in  the  supposed  case  should  find  that  the  facts  were  either  en- 
tirely different,  or  had  substantially  changed  from  the  tjpie  that  the 
order  was  made  in  the  probate  court?  The  burden  of  proof  is  upon 
the  party  claiming  an  estoppel  by  a  former  judgment  to  show  clearly 
that  the  fact  in  issue  was  determined  in  the  former  action.  Zoeller  v. 
Riley,  100  N.  Y.  102,  2  N.  E.  388,  53  Am.  Rep.  157. 

[4,5]  In  the  case  of  People  ex  rel.  Ludden  v.  Winston,  34  Misc. 
Rep.  21,  69  N.  Y.  Supp.  452,  affirmed  61  App,  Div.  614,  70  N.  Y. 
Supp.  1146,  cited  by  the  counsel  for  the  relator,  the  judge  states: 

"To  a  certain  extent  at  Jeast  the  order  of  the  Court  of  Chancery  of  New 
Jersey  is  to  he  regarded  as  an  adjudication  as  to  the  proper  custody  of  the 
diildt  and  while,  of  ooorse,  soch  a  question  must  always  he  determined  upon 
the  state  of  facts  existing  when  the  question  arises,  so  that  there  may  be  suc- 
cessive adjudications  as  to  the  proper  custody  of  the  same  child." 

And  the  other  cases  cited  by  the  counsel  for  the  relator  hold  that 
the  principle  of  res  a,d judicata  applies  to  a  decision  as  to  the  custody 
of  a  child  on  a  writ  of  habeas  corpus,  while  the  facts  remain  the  same 
(the  italics  are  mine).  In  this  case  the  facts  have  not  remained  the 
same,  but  are  entirely  different.  When  the  order  was  made  in  the 
probate  court,  the  relator  stated  in  his  petition  that  they  were  living 
separate  and  apart,  which  statement  was  jurisdictional.  Since  that 
time  they  have  lived  together,  and  were  living  together  comparatively 
a  few  hours  before  the  application  herein  was  made,  the  custody  of 
the  child  with  .the  mother  and  the  grandparents  was  acquiesced  in  by 
the  relator,  and  he  is  or  should  be  estopped  from  invoking  the  protec- 
tion of  an  order  upon  an  entirely  different  state  of  facts.    In  determin- 

»  Heported  in  full  in  the  N^  York  Suppleinent ;  reported  alB  a  memorandum 
dedBiao.wlthoutf  cpinlotiln  55  Hui^'  d08.  - 
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ing  the  right  to  the  custody  of  a  child,  the  question  that  1^  paramount 
to  all  other  considerations  is  the  welfare  of  the  child,  whose  custody 
is  sought  by  the  relator.  The  duties  of  deciding  these  questioos  are 
frequently  difficult  and'painful,  but  the  principle  which  is.basic  is  what 
is  for  the  best  interest  of  the  child. 

The  case  of  Lynde  v.  Lynde,  162  N.  Y.  405,  56  N.  E.  979,  48  L.  R. 
A.  679,  76  Am.  St.  Rep.  332  is  instructive  in  this  connection.  This 
was  an  action  brought  to  recover  alimony  awarded  to  the  plaintiff  by 
a  decree  of  the  Court  of  Chancery  in  the  state  of  New  Jersey,  in  which 
it  was  held  that  the  courts  of  this  state  would  enforce  the  New  Jersey 
decree  and  give  it  full  credit  and  effect  as  a  judicial  debt  of  record 
against  the  defendant  for  the  amount  fixed  at  the  time  of  the  rendi- 
tion, but  would  not  iattempt  to  enforce  such  foreign  decree  for  the  pay- 
ment of  alimony  which  thereafter  accrued,  which  remains  subject  to 
the  discretion  of  a  foreign  court  And  Judge  Gray,  speaking  for  the 
court  on  page  418  of  162  N.  Y.,  on  page  983  of  56  N.  E.  (48  L.  R  A. 
679,  76  Am.  St.  Rep.  332),  quotes  from  the  opinion  of  the  Chancellor 
in  the  New  Jersey  suit  as  follows : 

"The  statute  exhibits  an  Intention  that  the  subject  shall  be  contlnnonsly 
dealt  with  according  to  the  varying  condition  "and  clroinii8tanoe&  of  the  party." 

And  continues: 

**The  provision  of  the  federal  Constitution,  which  jrequlres  that  full  fUth 
and  credit  should  be  given  to  the  Judicial  proceedings  of  another  i^te,  in  my 
opinion,  should  be  deemed  to  relate  to  judgments,  or  decrees,  which  not  only 
are  conclusive  in  the  jurisdiction  where  rendered,  but  wfaldi  are  final  in  their 
nature." 

In  the  judgment  rei^dered  by  the.  New  Jersey  court  there  was  a 
final  determination  as  to  the- right  to  and  the  amount  of  alimony,  and 
yet,  because  the  continuance  of  this  provision  .rested  in  the  discretion 
of  the  trial  court,  to  be  determined  according  to  the  varying  condi- 
tions and  circumstances  of  the  parties,  the  courts  of  this  state,  as  ex- 
pressed in  the  above  citation,  refused  to  give  it  force  and  effect  within 
the  full  faith  and  credit  clause  of  the  United  States  Constitution.  It 
seems  to  me  that  the  principles  of  this  cas6  apply  with  marked  em- 
phasis to  the  varying  conditions  and  circiunstances  which  may  deter- 
mine the  right  to  the  custody  of  a  child. 

The  decision  in  the  Lynde  Case  was  made  in  1900;  in  1904  (chapter 
318)i  section  17^2  of  the  Code  of  Civil  Procedure  was  amended,  pre- 
sumably to  meet  the  decision  in  that  case.  See  opinion,  of  Miller,  J., 
in  Moore  v.  Moore,  143  App.  Div.  42S-431,  128  N.  Y.  Supp.  259. 
But  such  amendment,  while  it  enlarges  the  power  of  the  courts  in  this 
state  to  enforce  a  foreign  decree  in  a  divorce  action,  in  no  way  inter- 
feres with  the  principles  of  the  Lynde  Case  as  to  matters  not  covered 
by  statute. 

[6]  Apart  from  any  rights  which  the  petitioner  may  have  under  the 
Massachusetts  order,  the  task,  of  determining  upon  the  facts  presented 
what  is  best  for  the  welfare  of  the  child  is  a  very  easy  matter.  The 
defendant,  the  mpther,  is  living  in  this  city  with  her  parents,  reputable 
people;   the  child  is  attending  school,  is  carefully  and  affectionatdy 
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cared  for  boA  by  hci*  mother,  the  d^fentfant,  aQd1>y  her  grandpar-t 
ents^  and  the  home  and  snrtoundings  are  exceptionally  good.  In  ad* 
dftion  to  this,  it  appears  that  the  mother  .came  to*  her  pre^elit  home 
with  the  knowledge  and  consent  of  the  petitioner;  he  came  here  and;- 
stayed  with  her  th^  day  and  night  before  he  commenced  these  proceed- 
ings ;  while,  on  the  other  handj  the  husband,  the  father,  ha^  no  home 
to  which  he  can  take  his  child,  and  the  whole  history  of  their  marital 
difficulties,  as  presented  in  the  papers,  tends  strongly  to  show  that  the 
father  is  not  a  suitable  person  tp  have  the  custody  of  anybody,  much 
less  the  rearing  of  a  daughter  of  the  tender  years  of  the  chikj  in  ques- 
tion, aiid  the  facts  disclosed  by  the  moving  papers  strongly  suggest 
that  the  husband  and  father  in  this  case  is  not  actuated  by  a  desire  for ' 
the  welfare  of  the  child  as  much  as  by  the'  desire  to  innoy  the  mother. 
The  proper  rearing  of  a  child  of  the  tender  years  and  sex  of  the  one- 
under  consideration  reduires  some  other  nourishment  and  assistance 
than  that  rendered  by  tne  mere  fact  of  paternity  and  the  language  of 
an  interlocutory  judgment. 

The  Wit  is  denied,  with  costs  ^o  the  defendant  against  the  relator, 
pursuant  to  the  provisions  of  Code  of  Civil  Procedure,  §  3240.    See* 
People  ex  rel.  Curtis  v.  Kidney,  225  N.  Y.  299,  122  N.  E.  241. 


(187  App.  Dlv.  213) 

BIGGI  BROS.  CO.,  Inc..  v.  BANK  OF.  BARCELONA  et  al. 

(Supreme  C<rart,  Appellatd  Divlsloat  First  .Department    April  4,  1919.) 

1.  Attachment  ^=»49 — ^Personal  Propkbty — ^Proci;kdb  from  Sai.k  in  Bank- 

Manual  Delivery. 

Where  .0Md8  belangia^  to  a  nonresldeiit  debtor  had  beeo  sold,  and  the- 
proeeeds  deposited  with  a  honk,  smQh  proceeds  are  not  attachable  by  a 
creditor  aa  property  capable  of  manual  delivers',  but  only  as  a  demand 
owing  by  the  bank  to  the  debtor. 

2.  Attachment,  €=>224 — Suit  in  Aid  of — ^Necessitt  of  Judgment. 

Salt  by  a  creditor,  in  aid  of  its  attachment,  to  restratn  a  bank  fkom 
IMi;ylog  eertalD  proceeds  from  (he  sale  of  pr<^perty  of  a  nohresld^t  debtcnr 
to  a  foreign  bank,  also  claiming  such  proceeds,  cannot,  in  view  of  Code 
Civ.  Proc.  (§  655,  677,  be  maintained  before  judgment  In  the  attachment 
suit  or  until  the  defendant  has  made  default 

3.  Attachment  ^s»224 — Burt  in  Aid  op— ^cforb  Default— ^TTmiSDionoN.^ 

A  court  at  equity  may  intervene  in  aid  of  an  attachment  creditor,  be>- 
fore  default  of  the  d^endant  In  the  attachment  suit,  where  i^ecial  cir- 
cumstances warranting  interposition  of  the  court  are  alleged,  notwith- 
standing Code  Civ.  Proc.  §  655,  prescribes  that  such  suit  can  only  be* 
brought  after  default. 

4.  Attachment  ^sa2^ — (Suit  in  Aid  of-^uribdiction. 

Suit  by  an  attachment  creditor,  brought  before  default  of  defendant 
in  the  attachment  suit,  to  restrain  a  bank,  not  alleged  to  be  insolvent, 
from  paying  certain  proceeds  from  the  sale  of  almonds,  alleged  to  be  the 
property  of  the  nonresident  debtor,  to  a  foreign  bank,  also  claiming  such ' 
proceeds,  will'  be  dismissed,  where  the  complainant  falls  to  aUege  any 
special  dxcumatances  warranting  the  interposition  of  equity. 

Appeal  from  Special  Term,  New  York  County. 
Suit  by  the  Riggi  Bros.  Cotnpany,  Incorporated,  agiinst  the  Bank 
of  Barcelona,  impleaded,  etc.    From  an  order  of  the  Special  Term, 
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denying  defftndant's  motion  for  judgment  upon  Ac  plea&igs,  defend- 
ant Bank  of  Barcelona  appeals.    Reversed,  and  cause  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Olcott,  Bonynge,  McManus  &  Ernst,  of  New  York  City  (Irving  L. 
Ernst,  of  New  York  City,  of  counsel),  for  appellant. 
John  J,  O'Connell,  of  New  York  City,  for  respondent 

SMITH,  J.  The  plaintiff  here  seeks  to  test  the  sufficiency  of  de- 
fendant-appellant's demurrer  to  the .  coinplaint  The  order  appealed 
from  in  effect  overrules  the  demurrer.  The  complaint  alleges  the  in- 
corporation of  the  plaintiff  and  of  the  defendant  the  Irving  National 
Bank,  and  that  the  Bank  of  Barcelopa,  defendant,  is  a  Spanish  bank- 
ing corporation,  having  no  place  of  business  in  the  state  of  New  York. 
It  further  alleges  that  the  defendant  Visconti  is  a  nonresident  of  the 
state,  and  that  heretofore  an  action  was  commenced  against  Visconti 
by  the  plaintiff  to  recover  a  money  judgment  for  the  breach  of  a  war- 
ranty ;  that  in  that  action  ^n  attachment  was  issued  against  the  prop- 
erty of  Visconti ;  that  said  attachment  was  delivered  to  the  sheriff  of 
the  county  of  New  York  on  the  1st  day  of  July,  1918,  "and  a  copy 
thereof  and  the  necessary  notice,  and  of  the  papers  upon  which  the 
same  were  based,  were  served  on  the  said  day  upon  the  Terminal  Stor- 
age Warehouse  Company,  in  the  borough  of  Manhattan,  and  upon 
the  Irving  National  Bank,  in  the  borough  of  Manhattan";  that  the 
summons  in  said  action  was  at  the  date  of  the  complaint  being  served 
by  publication;  that  at  the  time  of  the  issuance  oi  the  said  warrant 
of  attachment,  and  of  the  service  thereof,  thfere  were  in.  storage  in 
the  said  Terminal  Storage  Warehouse  200  bags  of  almonds  owned  by 
the  defendant  Visconti ;  that  said  almonds  were  bonded,  and  the  sher- 
iff was  unable  to  seize  and  possess  the  same ;  that  since  the  issuance 
of  the  warrant  of  attachment  the  plaintiff  notified  the  defendant  the 
Irving  National  Bank  that  both  of  said  lots  of  almonds  were  the  prop- 
erty of  the  said  Visconti ;  that  the  proceeds  of  the  sale  of  said  almonds 
were  the  property  of  the  said  Visconti,  and  demanded  that  any  such 
prbceeds  be  held  by  the  Irving  National  Bank  under  the  said  warrant 
of  attachment,  pending  the  determination  of  the  said  suit;  that  the 
said  almonds  have  been  sold,  and  the  proceeds  thereof,  amounting  to 
about  $15,000,  ^re  now  in  the  hands  of  the  said  Irving  National  Bank, 
although  the  plaintiff  does  not  know  the  exact  amount ;  that  the  said 
Irving  National  Bank  refuses  to  hold  the  said. proceeds,  and  that  the 
said  hank  alleges  that  some  claim  to  said  funds  has  been  made  by  the 
defendant  the  Bank  of  Barcelona;  that  the  defendant  Visconti  has 
no  property  whatever  in  this  state,  except  the  said  almonds  and  their 
proceeds,  and  the  plaintiff  will  suffer  irreparable  damage  if  the  said 
proceeds  are  transferred  by  the  Irving  National  Bank,  and  that  the 
plaintiff  will  be  without  redress  ip  the  attachment  suit,  unless  the  said 
Irving  National  Bank  is.  enjoined  in  this  action  from  transferring  the 
said  funds  to  the  Bank  of  Barcelona ;  that  the  said  Bank  of  Barcelona 
claims  some  ownership  or  interest  in  the  said  almonds  or  in  the  said 
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proceeds,  th^  extent  of  which  is  onknownr  to  fhe  plaintiff;  and  that, 
because  of  the  nonresidence  of  both  the  defendant  the  Bank  of  Barce* 
lona  and  Francisco  Visconti,  the  plaintiff  has  no  remedy  at  law;  The 
plaintiff  then  prays  that  it  be  judicially  decreed  that  the  proceeds  of 
the  said  sale  are  the  property  of  Visconti,  subject  to  such  reasonable 
banking  charges  as  any  of  the  other  defendants  may  have  thereon,  and 
that  meantinie,  and  until  the  deternunatson  of  this  action,. tibe  defend* 
ant  the  Irving  Natietial  Bank  be  enjoined  and  restrained  from  paying 
over  to  either- of  the  dther  defendants,  or  to  any  other  person,  the  pro- 
ceeds of  said  sale^  and  that  the  plaintiff  have  such  other  and  further 
relief  in  the  premises  as  to  the  court  may  seem  just.ajtid  proper,  be- 
sides the  costs  and  disbursements,  of  .thr  action. 

[1]  Hie  only  daim  that  ttie  plaintiff  now  has  to  the  proodeds  of  the 
sale  of  these  almotids  is  by  virtue  of  an  attachmtot  lawfuHy  procured 
and  legally  served.  The  proceeds  of  this  sale  are  not  attachable  as 
property  capable  of  manual  delivery,  but  only  as  a  demand  owipg  by 
the  Irving  Nadooal  Bank  to  Visconti.  Qre^entree  v.  Rqsenstock,  61 
N.  Y.  58S;.  Na^r  v.  First  National  Bank,  116  N.  Y.  492,  22  N.  E. 
1077..  That  tills  complaint  fails  to  allege  a  cause  of  action  seems  to 
me  cleair  for  two  reasons :  .     . 

[2]  First.  Section  655  of  the  Code  of  Civil  Procedure  provides 
where  an  action  may  be  brought  by  a  sheriff  in  aid  of  an  attadhment, 
and  section  677  of  the  Code  provides  that  such  an  action -may  be 
brought  by  the  plaintiff,  in  his  own  name  and  in  the  name  of  the  sher- 
iff, in  a  case  in  which  it  might  be  brought  b)^  the  sheriff  under  section 
655  of  the  Code.  But  the  actions  there  authorized  can  only  be  brought 
after  the  defendant  has  made  default,  while  the  complaint  here  al- 
leges that  publication  was,  at  the  time  6f  the  verification  of  the  com- 
I^aint,  in  progress,  so  that  no  default  had  been  inade  by  the  defend- 
ant at  the  time  of  the  commencement  of  the  action.  Such  an  action 
is  reported  in  the  case  of  Naser  v.  First  National  Bwik,  116  N.  Y. 
492,  22  N.  E.  1077.  In  that  case  a  bill  of  exchange  had  been  drawn 
by  D.  &  Co.,  Wpon  Naser,  which  was  indorsed  by  said  firm  and  de- 
livered to  McC.  &  Co.,  in  LdAdon,  for  the  purpose  of  being  transmit- 
ted to  the  defendant  to  collect  from  the  drawee,  and  McC.  &  Co.,  in 
pursuance  of  said  employment,  indorsed  and  transmitted  it  to  the  de- 
fendant in  New  York,  where  the  drawee  resided.  Naser  paid  this 
draft  tx)  the  First  National  Bank  and  immediately  brought  an  action 
against  D.  &  Co.  upon  a  debt  owing  and"  duly  served  a  notice  of  at- 
tachment upon  the  First  National  Bank,  clahning  that  the  First  Na- 
tional Bank  was  indebted  to  D.  &  Co.  for  the  proceeds  of  this  bill  of 
exchange,  Which  Naser  had  paid.  After  judgment  in  the  attachment 
action,  this  action  was  brought  against  the  First  National  Bank  to 
have  this  debt  declared  subject  to  the  plaintiff's  attachment  in  the  at- 
tachment action.  It  was  held  that  the  defendant,  having  made  no  ad- 
vances to  McC.  &  Co.  on  account  of  the  draft,  might  be  deemed  to 
have  collected  it  as  the  agent  of  and  for  the  drawer,  and  that  the  claim 
arising  from  the  collection  was  due  to  the  latter  from  the  defendant, 
and  not  to  McC.  &  Co.,  and  that  in  the  hands  of  the  First  National 
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Bank  it  constituted  a  debt  w&ich  was  subject  to. the  lien  of  [riaintiff's 
attachment 

This  action  was  held  to  be  an  action  in  aid  of  an  attachment  under 
section  677  of  the  Code,  but  the  action  waa  not  brought  until  judgment 
had  been  obtained  in  the  attachment  action.  So  here^  after  judgment 
is  obtained  in  the  attachment  action  against  Visconti,  the  plaintiff  will 
have  the  right  to  bring  just  such  an  action  against  the  Irving  National 
Bank  to  establish  that  the  indebtedness  owed  by  the  bank  by  reason  of 
the  sale  and  the  collection  of  the  proceeds  was  in  fact  to  Viaconti. 

[3]  Second.'  It  does  not  necessarily  follow,  becaufie  this  action  in 
aid  of  the  attachment  can  only  be  brought  after  default  as  prescribed 
in  section  655  of  the  Code,  tluit  plaintiff  in  no  insitahce  has  any  right 
of  action  before  default.  In  People  ex  rel.  Cauffman  v;  Vaii  Buren, 
136  N.  Y.  252,  260,  32  N.  E.  775,  777,  it  was  held  that  the  court  was 
not  without  jurisdiction  to  intervene  in  aid  of  an  attachment  creditor. 
The  opinion  in  part  reads : 

**The  Jurisdiction  of  a  court  of  equity  to  feacii  the  property  of  a  debtor 
justly  applicable  to  the  payment  of  his  debts,  even  where  there  is  no  specific 
lien,  la  undoubted.  It  is  a  very  andent  JurlsdlcUon,  but  will  be  exercSaed 
only  when  special  circumstances  exist  requiring  the  interposition  of  the  court 
to  obtain  possession  of  and  apply  the  property." 

[4]  I  find  no  special  circumstances  alleged  in;  this  complaint  which 
render  necessary  the  interposition  of  a  court  of  equity.  If  the  Irving 
National  Bank,  having  received  the3e  funds,  has  become  a  debtor  to 
some  one  for  the  amount,  and  if  the  indebtedness  be  owing  to  Vis- 
oMiti,  then  a  proper  service  of  the, warrant  of  attachment  upon  the 
bank  will  hold  that  indebtednes3,  and  the  Irving  National  Bank  will 
pay  that  indebtedness  only  at  its  peril.  There  i»  no  allegation  that  the 
Irving  National  Bank  is  insolvent,  and  there  is  no  allegation  of  any 
fraudulent  transfer  sought  to  be  set  aside  in  the  action.  The  allega- 
tion is  that  these  moneys  are  owing  to  Viscqnti,  and,  if  so,  the  plain- 
tiff's legal  right  is  secured  by  the  mere  service  of  this  .warrant  of  at- 
tachment. The  judgment  in  the.  attachment  actioa  will  be  good  as 
against  any  indebtedness  owing  by  the  Irving  National  Bank  to  Vis- 
conti,  and  the  plaintiff  has  no  need  at  this  time  of  the  equity  juris- 
diction of  the  court,  to  prevent  the  bank  from  paying  over,  these  mon- 
eys. After  judgment  in  the  attachment  action  the  pl^ntiff  can  get  full 
relief  in  an  action  brought  as  was  the  Naser  Case,  supra,  if  it  can  prove 
that  these  moneys  were  owing  to  Visconti, 

Order  appealed  from  should  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  defendant's  motion  to  sustain  the  demurrer 
and  dismiss  the  complaint  granted,  with  $10  costs.  Order  filed.  All 
concur. 
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a87  App.  Dlv.  318)  .       - 

BIGGI  BB03.  CM>.,  Ino,  y.  BANK  OT  BARCELONA  at  aL 

(Snprane  Court,  Appellate  Division,  First  Department     April  4,  1©10.) 

Appeal  from  Special  Term,  New  York  Couutj. 

Suit  by  the  Riggl  Bros.  Company,  Incorporated,  against  the  Bank  of  Bar- 
celona, Impleaded,  etc.  From  an  order  continuing:  an  ln|tinctlon  pendente 
lite,  restraining  the  IrWng  National  Bank  teoiA  paying  oat  certain  moneys, 
defendant  Bank  of  Barcelona  appeals.    Reversed,  and  cause  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLINQ,  SMITH,  PAGE,  and 
SHEARN,  JJ. 

Olcott,  Bonynge,  McManns  &  Ernst,  of  New  York  Oity  (Irving  L*  Ernst,  of 
New  York  City,  of  counsel),  for  appellant 
John  J.  O'Ckmnell,  of  New  York  City,  for  respondent 

SMITH.  J.  Ordei^  reversed,  wltti  SIO  costs  an^  dishursemeiits.  and  motion 
denied,  wltb  |10  costs,  upon  opinion  in  No.  ;)i>51,  187  App.  Div.  213,  175  N.  Y. 
Suppk  0^1,  deeided  herewith.    Order  filed.    All  concur. 


SANITARY  BRASS  WORKS,  Tpc,  v.  RUBIN  &  MAROUS,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department.    April  3,  1919.) 

1.  Appeai.  and  Ebbob  ^6IB2(2>— MatteM  RxtiewabI/E. 

The  Supreme  Court  can  consider,,  on  appeal  from  aft  osder,  only  those 
papers  recited  is)  the  order. 

2.  Motions  ^=»52 — Order— Rjecitai*8. 

A  party,  intending  to  appeal  from  an  order,  should  enter  an  order  care- 
fully reciting  all  the  affldavks  and  their  di^tes,  as  well  as  the  other  pa- 
pers used:  upon  tb^  bearing,  of  tl^  motian. 

3.  Motions  ^s>52 — Obdeb— Recitals. 

Fact  that  affidavits  are  recited  In  an  order  to  show  cause  does  not 
necessarily  entitle  them  to  be  printed  or  recited  in  the  order  granting  the 
motion,  unless  they  were  used  on  the  bearing  of  that  motion. 

4.  Appeal  and*Errob  <S=»6S7(lH-AMEN0MrEirT  of  Recobd— -Loweb  Coitrt. 

On  appeal  from  an  order  granting  a  motion,  if  tliere  Is  any  dispute  as 
to  whether  or  not  certain  affidavits 'were  used  on  the  motion  to  open  de- 
fault, so  as  to  entitle  them  to  be  printed,  such  matter  should  be  settled 
by  the  justice  who  heard  the  motipii. 

5.  Motions  #»62 — Obdbbs— Recitals. 

A  party  is  entitled  to  have  recited  in  an  order  all  the  papers  which  he 
or  his  adversary  has  used  upon  the  motion  from  which  the  order  results, 
unless  there  be  scandalous  matter  which  the  court  is  authorized  to  strllce 
ont. 
&  Afpbal  and  BrIioii  «s>588^IU:00Bi>-^fAmBS  to  bk  Pbintbd^ 

Where  an  order  to  show  cause  why  default  should  not  be  set  aside  was 
based  upon  the  pleadings,  inclusion  in  the  papers  on  appeal  of  the  plead- 
ings and  reference  thereto  in  the  order  was  proper,  in  view  of  Code  Civ. 
Proc.  S  768,  without  an  order  from  the  court  permitting  it  to  be  done; 

7.   APPEAL  AND  EbROB  <9B»fr— RBSBTTLEltiNT  OF  OBB*Br-PoWE»  OF  APPELLATE 
OOTTBT. 

Although  better  practice  might  be  to  first  move  in  lower  court  for  re- 
settlement of  order,  such  laatter  is  a  question  of  practice  only;  and  where 
it  is  pertM:\y  tiiear  that  order  lAioiad  be  resettled  or  corrected,  applica- 
tion In  Supreme  Court  OB  appeal  in  fi^st  Instance  will  ^entertained. 

^SsFor  other  cases -see  nitne  topic  ft  KBT-^^aBlBtirR  in  aH  Key-KambeTedDtcestii-ft  Indexeii 
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Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  the  Sanitary  Brass  Wodcs,  Incorporated,  ap^ainst  Rubin 
&  Marcus,  Incorporated.  Defendant's  motion  to  open  a  default  judg- 
ment was  granted,  and  plaintiff  appeals.  On  motion  to  remit  printed 
papers  on  appeal  from  an  order  of  the  City  Court  for  correction.  Mo- 
tion granted,  and  papers  on  appeal  remitted  to  lower  court. 

Argued  March  term,  1919,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

David  Haar,  of  New  York  City,  for  appellant. 

Joseph  A.  Seidman,  of  New  York  Cit>%  for  respondent 

GUY,  J.  This  is  a  motion  to  obtain  an  order  remitting  the  papers 
upon  an  appeal  from  an  order  of  the  City  Court  to  that  court  for  the 
.purpose  of  correction.  The  defendants  made  a  motion  in  the  City 
Court  to  open  their  default.  The  motion  was  based  upon  an  order  to 
show  cause,  which  stated  that  it  was  made  "upon  the  pleadings  and 
proceedings,  and  upon  the  affidavits  heretofore  submitted  to  the  jus- 
tice presiding  at  Trial  Term,  Part  1,  of  this  court."  Then  followed 
the  names  of  the  affiants  and  the  date  of  verification  of  four  or  five 
affidavits  used  before  the  trial  justice  on  an  application  for  an  adjourn- 
ment, and  also  several  other  affidavits  presumably  used  on  the  motion 
to  open  the  default.  The  motion  to  open  the  default  was  granted  and 
the  plaintiff  appeals  from  the  order  granting  such  motion. 

The  order  entered,  and  appearing  in  the  appeal  book,  is  what  is 
called  a  "short  form  order."  After  giving  the  title  of  the  case,  and 
the  name  of  the  justice  who  heard  tlie  motion,  it  states: 

"The  following  papers  used  on  tbis  fiaotion,  argued  tbis  day: 

Papers  Nombered 

Order  to  show  cause  and  affidavits  annexed. 1 

Answering   affidavits • .  •  2 

Summons,  complaint,  amended  answer,  aBd  reply. 
^^Uponthe  foregoing  papers  tliis  motion  is  granted.    *    *    *  " 

[1-3]  The  appellant  printed  in  the  appeal  book  five  affidavits,  ap- 
parently used  by  the  defendant  in  support  of  the  motion,  and  three 
affidavits  filed  by  plaintiff,  evidently  used  in  opposing  the  motion,  but 
not  one  of  these  affidavits  are  numbered.  As  this  court  can  consider 
upon  appeal  only  those  papers  recited  in  the  order  (Farmers'  Nat.  Bank 
V.  Underwood,  12  App.  Div.  269,  42  N.  Y.  Supp.  500;  Silo  v,  Linde. 
31  Misc.  Rep.  264,  64  N.  Y.  Supp.  55;  rule  3,  General  Rules  of 
Practice),  it  is  clear  that  the  appeal  in  this  case  cannot  be  determined 
by  reference  to  the  papers  recited  in  the  order.  This  court  laid  down 
the  rule  to  be  followed  in  such  cases  in  Mershon  v.  Stratton,  169  N. 
Y.  Supp.  700,  as  follows: 

"A  party  intending  to  appeal  from  an  order  should  enter  an  order  carefully 
reciting  all  the  affidavits  and  their  dates,  as  well  as  the  other  papers  used 
upon  the  hearing  of  the  motion." 

The  order  under  discussion. is  grossly  defective  in  this  respect.  The 
appellant  had  not  printed  the  affidavit  referred  to  in  th€J  order  to  show 
cause  as  having  been  used  upon  the  motion  in  Trial  Term  for  an  ad- 
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journment.  The  fact  that  they  arc  receipted  in  the  Order  to  Show 
Cause  does  not  necessarily  entitle  them  to  be  printed  or  recited  in  the 
order  granting  the  motion  unless  they  were  used  on  the  hearing  of  that 
motion.  Wells  Fargo  &  Co.  v.  W.  d  &  P.  C.  Ry.  Co.,  12  App.  Div. 
47,  42  N.  Y.  Supp.  225;  DriscoU  v.  Parker  Pen  Co.,  141  N.  Y.  Supp 
251. 

[4,  5]  If  there  is  any  dispute  as  to  whether  or  not  they  were  used 
on  the  motion  to  open  the  default,  it  should  be  settled  by  the  justice 
who  heard  that  motion.  A  party  is  entitled  to  have  recited  in  art  or- 
der all  the  papers  which  he  or  his  adversary  ha%  used  upon  the  mo- 
tion from  which  the  order  results,  unless  there  be  scandalous  matter 
which  the  court  is  authorized  to  strike  out.  Deutermann  v.  Pollock, 
36  App.  Div.  522,  55  N.  Y.  Supp.  829;  American  Audit  Co.  v.  In- 
dustrial Federation  of  America,  87  App.  Div.  275,  84  N.  Y.  Suppi  369. 

[B]  The  order  appealed  from  recites  and  the  appelliujt  has  printed 
in  the  appeal  book  the  pleadings  in  the  action.  The  order  to  show 
cause  was  based  upon  the  pleadings,  inter  alia,  and  section  768,  C.  C. 
P.,  provides  that  the  pleadings  in  an  action  shall  at  all  times  when  a 
motion  is  made  therein  be  deemed  to  be  before  the  court,  although  not 
specifically  referred  to  in  the  notice  of  motion,  tod  the  inclusion  in 
the  papers  on  appeal  of  the  pleadings  and  reference  thereto  in  the  or- 
der was  therefore  proper,  and  needed  no  order  from  the  court  permit- 
ting it  to  be  done. 

[7]  Perhaps  the  better  practice  would  have  been  to  have  first  mov- 
ed in  the  lower  cotfrt  for  a  resettlement  of  th6  order  as  indicated  in 
Koeppel  V.  Koeppel,  48  Misc.  Rep.  358,  95  N.  Y.  Supp.  812;  but  this 
is  a  question  of  practice  only,  and  where  it  is  perfectly  clear  that  the 
order  should  be  resettled  or  corrected,  an  application  to  this  court  in 
the  first  instance  will  be  entertained. 

Motion  granted,  and  papers  on  appeal  remitted  to  the  lower  court 
for  resettlement  or  correction.    All  concur. 


DISTRIBUTING  CORPORATION  v.  PEREZ. 
(Supreme  Court,  Appellate  Term,  First  Department    April  10,  1919.) 

1.  Bboexbs  €=»3S(3) — ^EviDBNOE — GsNraux.  Denxai^ 

In  prindpars  action  against  broker  to  recover  moneys  loaned  and  ad- 
▼anced,  or  moneys  had  and  recelred,  where  principars  bill  of  particulars 
coQtaiiM  an  itemlased  statement  of  advaneee,  and  a  statement  of  certain 
credU^  for  commissions  earned  and  moneys  adranced  by  broker,  broker, 
under  a  general  denial  and  in  absence  of  set-pfit  or  coimterclaim,  could 
not  introduce,  by  way  of  payment  or  set-off,  evidence  of  coamaissions 
earned  or  payments  made. 

2.  JUDOlyffiNT    ^S»e22(l)— MebOEB — COTTNTEACLAXH — WiTHDBAWAI.. 

Defendant,  who  withdrew  counterclaim,  but  was  permitted,  under  gen- 
eral denial,  to  introduce  eyidenee  as  to  money  due  thereunder,  and  re- 
covered money  Judgment  under  such  evidence,  could,  notwithstanding  such 
Judgment,  bring  new  action  on  the  connterclalra. 
8.  Appeal  AN nEBBOfi  ^=»1178(8)— Disposttion — ^Remand. 

Where  defendant  interposed  counterclaim,  and  later  withdrew  it,  but 
was  erroneously  permitted,  under  general  denial,  to  introduce  evidence 
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of  money  due  him  uader  counter(^iui»  and  upon  bucIi  evidence  recovered 
Judgment,  court  on  appeal  will  reverse  Judgment  and  order  new  trial, 
with  leave  to  defendant  to  plead  anew. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Distributing  Corporation  against  Pedro  Charabon 
Perez.  From  a  judgment  dismissing  the  complaint  upon  the  merits, 
and  withdrawing  defendant's  counterclaim,  plaintiff  appeals.  R^ 
versed,  and  new  trial  ordered. 

Argued  January  term,  1919,  before  GUY,  BIJUR,  and  MUL- 
LAN,  J  J. 

Mingle,  Finkelstcin  &  Ehrich,  of  New  York  City  (Charles  L.  Hoff- 
man and  Henry  A.  Friedman,  both  of  New  York  City,  of  counsel), 
for  appellant. 

Milton  W.  Sametz,  of  New  York  City,  for  respondent. 

GUY,  J.  The  actkm  is  brought  to  recover  moneys  loaned  and  ad- 
vanced, or  moneys  had  and  received.  PlaintiflF's  bill  of  particulars 
contains  an  itemized  statement  of  the  advances  and  a  statement  of 
certain  credits  for  commissions  earned  and  moneys  advanced  by  de- 
fendant. 

The  answer  is  a  general  denial,  and  sets  up  a  counterclaim  for 
commissions  earned  and  moneys  advanced  by  defendant  on  account 
of  plaintif?,  in  addition  to  the  items  credited  to  defendant  in 
plaintiff's  bill  of  particulars.  On  the  trial  the  counterclaim  was  with- 
drawn, and  the  answer  therefore  stands  as  a  general  denial,  with  no 
set-off  pleaded,  and  with  no  plea  of  payment. 

[1]  Under  the  general  denial  defendant  was  entitled  to  introduce 
evidence  to  disprove  the  facts  alleged  in  the  complaint  and  set  forth 
in  the  bill  of  particulars,  viz:,  the  commissions  alleged  to  have  been 
loaned  and  advanced  to  def^dant  by  irfaintiff;  but  merely  because 
the  answer  states  as  a  conclusion,  from  the  facts  therein  pleaded,  that 
defendant  is  indebted  to  plaintiff  in  a  certain  amount,  the  defendant, 
in  the  absence  of  set-off,  counterclaim,  or  payment,  was  not  entitled 
to  introduce,  by  way  of  payment  or  set-off,  evidence  of  commissions 
earned  or  payments  made.  Plaintiff  proved  the  commissions  loaned 
and  advanced,  and  defendant  failed  to  introduce  evidence  in  disproof 
thereof.    The  plaintiff  was  therefore  entitled  to  judgment. 

[  2  ]  As  the  record  now  stands,  the  defendant,  after  having  withdrawn 
his  counterclaim,  is  entitled  to  bring  action  thereon,  although  by  the 
judgment  rendered  in  his  favor  he  has  received  the  benefit  of  the 
items  set  up  in  the  counterclaim,  which  was  withdrawn.  The  in- 
terests of  justice  require  that  this  entire  matter  be  disposed  of  in  one 
action  under  proper  pleadings. 

[3]  The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
$30  costs  to  appellant  to  abide  the  event,  and  with  lea.ve  to  defendant 
to  plead  anew  without  the  imposition  of  any  terms  therefor.  All  con- 
cur. 
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MARINELIil  V.  NEW  YORK  BXS.  CO. 
(Supreme  Court,  Appellate  Term,  First  Department    April  10,  1910.) 

OABailSBS   ^:p318(l)   —  iNJITBIfiS   TO   PAB8SNOBB8  —  PRmCAI^BV  8rABTINO   OF 

Stbbbt  Cab. 

Where  testimony  of  plaintiff  and  his  witnesses  that  plaintiff  was  in- 
jured by  car  starting  as  he  was  about  to  board,  when  conductor  and 
motonnan  were  both  on  the  front  platform,  was  negatived  only  by  tes- 
timony of  conductor  that  he  had  no  knowledge  of  any  accident  at  such 
time,  a  verdict  for  defendant  cannpt  be  sustained,  though  plaintiff  tes- 
tified mistakenly  as  to  the  car's  number;  he  testifying  that  he  was  in 
a  dazed  condition  when  he  took  the  car  number. 

Appeal  from  Municipal  Court,  Borough  of  Wf^nhattan,  First  District. 

Action  by  Alfredo  Marinelli  against  the  New  York  Railways  Com- 
pany. From  a  judgment  in  favor  of  defendant,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  March  term,  1919,  before  GUY^  BITUR,  and  PE^fDLE- 
TON,  JJ. 

Nicholas  Selvaggi,  of  New  York  City,  for  appellant. 
James  L.  Quackenbttch,  of  New  York  City  (Joseph  S.  Meadow,  of 
New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sues  for  personal  injuries  resulting  from  an 
accident  which  occurred  as  follows : 

On  a  Sunday  afternoon  about  3  o'clock  he  attempted  to  board  a 
north-bound  Sixth  avenue  car,  which  had  stopped  at  or  below  the 
south  comer  of  Fourth  street.  The  car  started  as  he  was  about  to  . 
board  it,  and  threw  him  to  the  pavement.  There  is  a  switching  point 
for  these  cars  between 'Third  and.  Fourth  streets.  The  Conductor  and 
motorman  were  both  on  the  front  platform  at  the  time.  Plaintiff  went 
immediately  into  the  drug  store  on  the  northeast  comer,  was  treated 
for  his  injuries,  went  to  his  home  in  the  same  neighborhood,  and  a 
few  minutes  later  an  inspector  of  the  defendant  called  on  him;  He 
noticed  that  no  inspector  was  present  when  the  accident  happened. 

As  to  the  absence  of  the  inspector,  and  as  to  plaintiff's  treatment 
and  bedraggled  appearance,  he  is  confirmed  by  the  testimony  of  the 
drug  clerk,  who  also  testified  that  a  few  momenta  later  he  saw  the  in- 
spector and  reported  the  accident  to  him.  All  the  other  details  of  the 
accident  are  testified  to  ia  the  same  sense  by  a  frigid  of  plaintiff,  who 
had  called  at  his  residence  just  after  he  left,  and  who  followed  him 
to  the  car  and  witnessed  the  occurrence. 

Plaintiff  and  his  witnesses  were  unimpeadied,  and,  so  far  as  the  rec- 
ord shows,  of  unimpeachable  character.  Plaintiff  testified  that  the 
car  was  No.  538,  and  so  swore  in  his  complaint.  He  said,  however, 
that  he  was  in  a  dazed  condition  after  the  accident,  when  he  took  the 
car  number,  and  may  therefore  well  have  made  a  mistake. .  The  de- 
fendant proved  by  testimony,- the  competency  of  which  need  not  be 
now  determined  that  car  No.  538  was  not  in  service  on  that  day,  but 
that  car  No.  534  sorted  from  that  point  at  the  time  testified  to  by  the 
plaintiff.    The  conductor  of  car  No.  534,  however,  testified  that,  so  far 
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as  his  knowledge  went,  no  such,  or  other,  accident  had  occurred.  The 
motorman  was  no  longer  in  the  company's  employ  and  could  not  be 
found. 

On  this  record  it  is  substantially  incredible  Aat  plaintiff  did  not  meet 
with  an  accident  as  a  result  of  trying  to  board  one  of  defendant's  cars 
at  the  time  and  point  mentioned.  Were  the  question  presented  to  us 
one  concerning  the  precise  way  in  which  the  accident  happened,  in- 
volving questions  of  negligence  and  contributory  negligence,  respective- 
ly, we  should  certainly  hesitate,  except  under  extrabrdinary  cirrum- 
stances,  to  interfere  with  the  verdict  of  a  Jury.  In  this  case,  however, 
the  facts  testified  to  by  the  plaintiff  establish  the  negligence  of  the 
defendant  and  plaintiff's  freedom  from  contributory  negligence. 

The  mistake,  if  any,  made  by  plaintiff  as  to  the  number  of  the  car, 
was  not  only  Excusable  under  the  circumstances,  hut  almost  wholly 
negligible.  There  was  nothing,  therefore,  to  overcome  plaintiff's  per- 
fectly credible  and  clear  prima  facie  case,  except  the  negative  testi- 
'mony  of  the  interested  conductor.  Moreover,  according  to  the  story 
of  plaintiff  and  his  witnesses,  the  accident  occurred  because  of  the 
fact  that  the  conductor  was  on  the  front  platform  of  the  car,  from 
which  it  might  very  well  follow  that  he  actually  did  not  know  of  the 
result  of  his  or  the  motorman's  negligence. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


PENNSYLVANIA  &  DELAWARE  OIL  CO.  v.  A.  KLIPSTEIN  &  CX). 

(Supreme  (Dourt,  AppeUate  Term,  First  Department    April  10,  1919.) 

Saucs  ^=»22(2) — CoNTEAci>— Revocatoon  of  Offcb  to  Sbix. 

■Where  defendant  offered  greaae  to  plaintiff  at  price  per  pound,  and 
while  defendant's  salesman  with  sample  was  In  plaintiff's  office  discuss- 
ing matter,  plaintiff's  officer  called  defendant'^  officer  and  failed  to  an- 
swer whether  plaintiff  wanted  merchandise  on  terms  offered,  when  asked, 
at  most  silence  of  plaintUTs  officer  gave  defendant  right  to  withdraw 
offer,  which  right  was  not  exercised,  and  plaintiff  was  entitled  to  take 
up  transaction  with  defendant's  salesman,  so  that  acceptance  given  sales- 
man by  plaintiff  after  telephone  conversation  and  two  days  before  de- 
fendant's letter  of  revocation,  bound  defendant 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Pennsylvania  &  Delaware  Oil  Company  against  A. 
Klipstein  &  Co.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  March  term,  1919,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Rounds,  Hatch,  Dillingham  &  Debevoise,  of  New  York  City  (George 
M.  Wolfson,  of  New  York  City,  of  counsel),  for  appellant. 

John  J.  Schwartz,  of  New  York  City  (David  B.  Luckey,  of  New 
York  City,  of  counsel),  for  respondent. 

^:=^For  other  cafies  see  same  topic  &  KEHT-NUMBER  In  all  Key-Numbered  Digests  A  lDdeze« 


Digitized  by 


Google 


Sup.  Ct.)      PENNSYLVANIA  *  D.  OIL  Op.  T*  A.  KdLIPSTEIN  A  OO.         541 

GUY,  J.  I*lahitifF  sued  to  recover  damages  for  breach  of  defend- 
ant's alleged  contract  to  sell  and  deliver  to  plaintiff  80  barrels  of  wool 
grease  of  the  grade  known  as  "common  degras."  In  its  answer  de- 
fendant denied  the  making  ol  the  contract,  alleged  as  a  defense  accord 
and  satisfaction  by  subsequent  contract  between  the  parties  duly  per- 
formed by  defendant,  and  counterclaimed  for  the  agreed  price  of  the 
goods  deUvered  under  the  subsequent  contmct. 

There  was  no  dispute  as  to  the  counterclaim,  ajid  the  only  issue  liti- 
gated was  in  relation  to  the  contract  set  out  in  the  complaint.  On  No- 
vember 22f  1917,  defendant  wrote  on  its  letter  head  the  plaintiff  as  fol- 
lows: 

•*W€  have  your  circular  letter  of  November  2l8t,  asking  for  price  on  com- 
mon degras.  We  have  a  lot  of  80  Iwrrels  common  de^as  on  the  way  to  New 
York ;  goods  are  likely  to  reach  New  York  at  almost  any  time.  We  will  send 
a  sample  marked  'Lot  10^  as  soon  as  possible.  The  price  for  this  material  is 
10%  per  lb.  ex  dock  or  car  N.  Y.,  actual  weights  at  time  of  delivery,  %%  dis- 
count for  cash  in  ten  days." 

The  offer  contained  in  this  letter  was  accepted  in  writing  by  plain- 
tiff November  24th. 

The  defendant  claimed  that  the  offer  was  withdrawn  before  accept- 
ance. In  support  of  this  contention,  defendant's  representative,  Morris 
testified : 

TKat  on  the  morning  of  November  24th,  between  half  past  11  and 
20  minutes  of  12,  he  called  at  plaintiff's  office  with  a  sample  of  the 
merchandise  referred  to  in  defendant's  letter  of  November  22d,  under 
instructions  from  Dr.  Deutz,  defendant's  manager,  to  get  an  immediate 
acceptance  or  refusal  of  defendant's  offer.  That  the  sample  was  sub- 
mitted to  Mr.  Mclyaughlin,  plaintiff's  secretary,  and  he  said,  it  being 
Saturday,  it  was  a  little  late  to  do  anything.  That  he  wanted  an  option 
until  Moilday  morning.  That  Morris  said  it  was  impossible  to  give 
any  option,  whereupon  McLaughlin  asked  defendant's  employe  to  call 
up  his  office  and  see  if  he  could  not  get  a  little  extension  of  time  on  ac- 
count of  it  being  Saturday — ^that  he  wanted  to  look  at  the  sample. 
That  Morris  said  it  would  be  useless  for  him  to  do  that,  as  he  already 
had  his  instructions.  That  McLaughlin  then  telephoned  defendant's 
office,  and  Morris  testified: 

"Of  course,  I  couldn't  hear  what  Mr.  Deutz  said  to  him;  but  lie  tried  to 
get  an  extension  from  Mr.  Deutz,  but  tlic  conversation  was  cut  off  very 
abruptly.  It  did  not  last  any  length  of  time,  and  after  he  put  down  the  re- 
ceiver  he  made  a  remark  to  me  that  Mr.  Deutz  was  out  of  humor,  and  was 
not  feeling  just  right,  and  I  don't  think  he  got  the  option.  He  then  caUed 
Mr.  Shakespeare,  who  was  a  (demist  Mr.  Shakespeare  looked  at  the  sample, 
and  they  asked  him  to  make  a  test  Mr.  McIiaughUn  asked  him  to  make  a 
test.  He  said  he  would,  and  took  the  sample  out,  and  I  remained  in  the  office 
there  waiting  for  his  reply." 

That  in  about  half  an  hour  Shakespeare  returned,  and  then  Mc- 
Laughlin said  he  would  accept  the  gqi^s.  That  he  then  called  in  one 
of  the  stenographers  and  dictated  the  letter  which  accepted  plaintiff's 
offer ;  and  his  letter  was  signed  and  handed  to  defendant's  salesman, 
Morris,  at  about  half  past  12,  and  he  took  it  back  to  defendant's  office, 
stopping  for  his  lunch  on  the  way,  arrivipg  at  defendant's  office  with- 
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in  an  hovit,  and  handing  the  acceptance  to  Mr.  Deutz,  defendant's 
manager,  within  an  hour  and  a  half  after  his  return. 

Defendant's  manager,  Deutz,  testified  that  on  the  morning  of  No- 
vember 24th  he  sent  Morris  to  the  plaintiff  with  the  sample  to  get  an 
immediate  answer,  whether  or  not  plaintiff  would  take  the  merchandise ; 
that  McLaughlin  afterwards  called  him  up  on  the  telephone,  in  tlie 
neighborhood  of  half  past  11,  and  Deutz  stated  his  recollection  of  his 
conversation  with  McLaughlin,  referred  to  in  the  testimony  of  Mor- 
ris, as  follows: 

^'Mi*.  McLaughlin  stated  that  Mr.  Morris  had  been  at  the  office  and  had  sub- 
mitted a  sample  of  wool  grease,  representing  a  certain  lot  which  he  had  of- 
fered by  mall,' and  Mr.  McLaughlin  said:  *Mr.  Deutz,  the  sample  contains  a 
considerable  amount  of  moisture;  can't  you  reduce  your  prioe?'  I  answered 
that  we  were  offering  this  lot  as  it  was,  and  he  would  hare  to  form  his  opin- 
ion about  the  quality  himself,  and  that  we  had  mentioned  our  lowest  price 
of  10%  cents  right  from  the  beginning;  no  further  shading  could  be  done. 
Then  Mr.  McLaughlin  said:  'Well,  can  you  give  us  an  option  on  this  lot  till 
Monday?*  I  said:  *Mr.  McLaughlin,  we  cannot  We  have  made  you  a  favor- 
able offer,  and  we  suggest  that  you  accept,  because  yqu  wUl  make  a  favorable 
deal.  I  have  other  buyers  who  want  the  same  lot,  and  unless  you  take  the 
lot  I  wiU  have  to  sell  the  lot  elsewhere.'  Mr.  McLaughlin  said:  'What?'  I 
repeated  the  entire  stoiy,  and  said  again  th&t  this  was  a  favorable  purchase; 
that  we  were  not  flattering  the  quality  ourselves;  that  he  had  a  sample  on 
liand,  and  should  make  up  his  own  mind  whether  he  wants  the  lot  at  our 
price,  and  no  shading  of  price  could  be  done.  Mr.  MdCiaughUn  said  again: 
'What?'  Then  I  said:  'Mr.  McLaughlin,  is  your  answer  "Yes"  or  "No"?'  And 
Mr.  McLaughlin  said:  'You  give  no  option?'  I  said,  'No;'  and  he  said,  'All 
right;'   and  he  hung  up  the  receiver/' 

Deutz  further  testified  that,  immediately  after  the  telephone  conver- 
sation with  McLaughlin,  and  before  the  receipt  of  -plaintiff's  accept- 
ance from  Morris,  he  wrote  this  letter  to  the  plaintiff : 

"We  refer  to  our  conversation  with  Mr.  McLaughlin  over  the  phone.  We 
certainly  regret  that  it  is  impossible  to  give  you  an  option  on  100  barrels  of 
wool  grease.  As  explained  when  Mr.  McLaughlin  called,  we  had  two  differ- 
■ent  buyers  waiting  in  our  office,  both  of  which  were  willing  to  buy  our  wool 
grease  at  higher  prices  than  at  which  same  was  offered  to  you.  We  waited 
for  your  *Yes'  or  *No.'  Since  you  did  not  dose  the  deal,  we  feel  free  to  sell 
the  goods  in  other  directions,  and  regret  very  much  having  missed  an  oppor- 
tunity of  doing  business  with  you.  We  are  not  absolutely  positive  what 
caused  this  sharp  demand  for  wool  grease,  but  we  have  reason  to  believe  that 
the  government  is  buying,  possibly  for  the  purpose  of  greasing  shells." 

The  evidence  authorizes  a  finding  that  this  letter  was  mailed  on  the 
day  of  its  date,  although,  according  to  plaintiffs  evidence,  it  was  con- 
tained in  an  envelope  postmarked  November  26th.  Defendant  wrote 
and  mailed  another  letter  to  plaintiff  on  November  24fla,  acknowledg- 
ing the  receipt  of  plaintiff's  acceptance  and  stating  that  the  goods  had 
been  sold  to  other  parties. 

The  learned  trial  judge  denied  plaintiff's  motion  for  the  direction  of 
a  verdict;  and  submitted  to  the  jury  the  question  whether  in  the  con- 
versation over  the  telephone  th*re  was  a  withdrawal  of  defendant's 
offer,  which  question  was  determined  in  favor  of  defendant.  There 
was  no  express  withdrawal  of  the  offer  over  the  telephone.  Deutz, 
however,  did  ask  for  an  answer,  "Yes"  or  "No,"  and  McLaughlin 
did  not  answer  the  question ;  the  latter,  instead  of  answering,  putting 
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tbc  que^ion,  ^'You  giyie  -no  option?"  to'whifch  Deutz<  replied  iit  the. 
native,  whereupon  McLaughlin  said  "All  rig^t"  and  hung  up  the  re»- 
ceiver.  A  withdrawal  of  tfc  offer  could  not  be  inferred  from  Mc- 
LaugHlin's  failure  to  answer  whether  plaintiff  wanted  the  merchan- 
dise ton  the  terms  as  offered;  at  ojost,  ttie  silence  of  the  plaintiff's  of- 
6cer  in  that  regard  gave  defendant  the  right  to  immediately  withdraw 
the  offer,  which  right  was  not  then  exercised;  and  under  the  circum- 
stances the  plaintiff  was  entitled  to  take  up  the  transaction  with  de- 
fendant's salesman,  who,  pursuant  to  the  instructions  given  by  his 
superior,  Deutz,  was  then  waiting  at  the  plaintiff's  office  for  an  ac- 
ceptance or  rejection  of  the  bid.  It  follows  that  the  acceptance  given 
by  plaintiff  to  defendant's  sdlesman  within  half  an  hour  after  the 
telephone  conversation  and  two  days  before  the  receipt  of  defendant's 
letter  of  November  24th,  effectually  bound  the  defendant 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 


BEITER  et  oh  v.  TREE  &  OCX,  Ina  \ 

(Supreme  Court,  Appelate  Term,  Fii^t  Department    April  10,  ldl9.) 

Pleading  ^=>126,  377 — ^Pboof — ^Admissions — Insufficient  Denlal. 

In  an  action  for  services  and  materials  furnlsljed,  where  complaint  al- 
leged tbat  defendants  promised  to  pay  therefor  the  sum  of  $572.75,  and 
that  the  rottaenable  luice  ind  value  oif  the  woiic  and  materials  was 
$572.75,  a  denial  in  the  answer  of  an  allegation  admitting  a  payment  on 
account  and  claiming  **that  there  is  now  due  and  owing  from  the  defend- 
ants to  the  plaintiff  by  reason  of  the  premises  the  ^um  of  $299.49"  was  a 
mere  denial  of  plaintifTs  conclusion,  and»  there  being  no  denial  as  to  any 
other  matters,  exc^^  as  to  any  exj^Tem  promise  to  pay,  the  effect  waa  an 
admission  that  reasonable  value  of.  services  was  $572.75,  and  plaintiff  was 
entitled  to  recover  without  proof. 

Appeal  from  Municipal  Coiirt,  Borough  of  Manhsittan,  Ninth  Dis- 
trict. 

Action  by  Marcus  and  Philip  Reiter  against  Trqe  &  Co.,  Incorporat- 
ed. From  a  judgment, for  deffendant,  plaintiffs  appeal.  Reversed,  and 
judgment  directed  for  plaintiffs. 

Argued  March  term,  1919,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ.  .  ; 

Benjamin  Berinstein,  of  New  York  City,  for  appellants. 

Franklin  Bien,  of  New  York  City,  for  respondent. 

GUY,  J.  This  actioii  was  brought  to  recover  the  value  of  work,  la- 
bor, and  services  performed.  The  complaint,  in  the  third,  fourth,  and 
fifth  paragraphs,  alleges  that  between  certain  dates  the  plaintiffs,  at 
the  request  of  the  defendant,  performed  certain  work,  Jabor,  and  serv- 
ices, and  furnished  the  materials  necessary  and  incident  thereto  in 
making  and  manufacturing  certain  jewelry  for  the  defendant,  consist- 
ing of  rings,  brooAes,  and  other  ornamental  jewelry,  that  the  defend- 
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ant  promised  to  pay  to  the  plainfiffs  therefor  the  sum  of  $572.75,  and 
that  the  reasonable  price  and  value  of  said  work,  labor,  and  services 
and  materials  was  $572.75 ;  and  in  paragraph  sixth  plaintiffs  further 
allege  that  no  part  of  said  sum  of  $572.75  has  been  paid,  although  duly 
demanded,  except  the  sum  of  $273.75,  and  there  is  now  due  and  owing 
from  the  defendant  to  the  plaintiffs,  by  reason  of  the  premises,  the  sum 
of  $299.49,  with  interest  from  the  2d  day  of  March,  1918. 

The  answer  denies  the  allegation,  contained  in  the  fourth  paragrapl) 
of  the  complaint,  *'that  the  defendant  promised  to  pay  to  the  plaintiffs 
therefor  the  sum  of  $572.75,"  but  does  not  deny  any  other  allegation 
of  the  complaint,  except  the  allegation  "that  there  is  now  due  and  ow- 
ing from  the  defendant  to  the  plaintiffs,  by  reason  of  the  premises,  the 
sum  of  $299.49,  with  interest  from  the  2d  day  of  March,  1918."  The 
answer  further  sets  up  a  counterclaim  for  damage  to  a  sapphire  belong- 
ing to  the  defendant,  by  reason  of  the  careless  and  negligent  manner 
of  the  work  performed  thereon  by  the  plaintiffs,  causing  a  loss  in 
the  value  of  said  stone  to -defendant  of  $220.50. 

Because  of  the  illness  of  a  material  witness  the  defendant's  counter- 
claim was  tried  first.  After  completion  of  the  proof  as  to  the  counter- 
claim, both  sides  rested  and  the  court  rendered  judgment  in  favor  of  de- 
fendant and  against  plamtiffs,  dismissing  plaintiffs'  complaint  and  di- 
recting judgment  for  defendant  on  its  counterclaim  for  $100,  with  $2Q 
costs  and  disbursements. 

It  is  contended  by  the  defendant  respondent  that  there  were  issues 
raised  by  the  pleadings  which  necessitated  the  introduction  of  proof  by 
the  plaintiffs  to  make  out  a  cause  of  action.  This  contention  is  without 
merit.  The  denial  contained  in  the  answer,  "that  there  is  now  due  and 
owing  from  the  defendant  to  the  plaintiffs,  by  reason  of  the  premises, 
the  sum  of  $299.49,  with  interest  from  the  2d  day  of  March,  1918," 
is  a  mere  denial  of  a  conclusion  flowing  from  the  admitted  facts  set 
forth  in  the  previous  paragraphs  of  the  complaint. 

The  rendition  of  the  services  at  the  request  of  the  defendant,  and 
the  reasonable  value  of  said  services,  and  that  no  part  thereof  had  been 
paid,  except  the  sum  of  $273.75,  were  admitted.  On  the  proof  intro- 
duced in  support  and  contradiction,  respectively^  of  defendant's  coun- 
terclaim, the  court  found  in  favor  of  defendant  for  $100.  This  find- 
ing was  fully  justified  by  the  proof.  Deducting  this  sum  of  $100  from 
the  amount  plaintiffs  were  entitled  to  recover  on  plaintiffs'  cause  of 
action,  on  the  admissions  contained  in  the  answer,  the  plaintiffs  were 
entitled  to  judgment  for  $199.49.  -s 

The  judgment  must  therefore  be  reversed,  and  judgment  directed 
in  favor  of  plaintiffs  in  the  sum  of  $199.49,  with  $30  costs  of  appeal 
^d  in  the  court  below.    All  concur. 
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SAKANAO  liAND  &  TIMBER  CO.  T.  ROBERTS,  State  ComptaroUer. 

(Supreme  Court,  Appellate  Division,  First  Department    April  17,  1919.) 

L  Appeal  and   Ebbob  ^=91180(2) — Detkbmznatxon   or  Case — ^Iuplibd  Re- 

VBB8AL. 

A  decision  of  the  Court  of-  Appeals,  reversing  the  afBrmance  by  the 
Appellate  Division  of  an  order  of  the  Special  Term  appointing  a  new  ref- 
eree and  remitting  the  case  to  the  Special  Term,  to  determine  in  its  dis- 
cretion whether  a  new  referee  should  be  appointed,  impliedly  reversed 
the  order  of  the  Special  Term. 

2.  COUBTS  ^=»68— TBBIC— DUBATION. 

Where  an  Extraordinary  Special  Term  called  for  considering  motion 
for  new  trial  had  granted  the  motion  and  permitted  the  day  to  which  the 
tenn  had  been  adjourned  to  pass  without  further  adjournment,  the  term 
had  expired  and  the  Justice  thereof  could  not  consider  the  ai%>ointment 
of  a  new  referee,  though  that  matter  was  remitted  to  the  Special  T&nn 
by  the  Court  of  Appeala 

3.  Appeal  and  Ebbob  ^=s>9 — Obdbbs— Rjehkdt  in  Loweb  Cottbt— Motion  to 

Vacate, 

Orders  made  by  the  Justice  of  an  Extraordinary  Special  Term,  which 
had  expired  by  completion  of  its  business  and  failure  to  adjourn  or  recess 
to  a  later  date,  are  void,  and  can  be  vacated  on  motion;  an  appeal'belng 
unnecessary. 

Appeal  frcHn  Special  Term,  Schenectady  County. 

Two  actions  in  ejectment  by  the  Saranac  Land  &  Timber  Company 
against  James  A.  Roberts,  as  Comptroller  of  the  State  of  New  York. 
From  an  order  of  the  Special  Term,  made  in  each  action,  denying 
plaintiflf's  motion  to  vacate  orders  for  the  appointment  of  a  new  ref- 
eree to  hear  the  issues,  plaintiff  appeals.  Reversed,  and  motions 
granted. 

See,  also,  100  Misc.  Rep.  511,  166  N.  Y.  S'upp.  8. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  PAGE,  and 
MERRELL,  JJ. 

Weeds,  Smith  &  Conway,  of  Plattsburgh  (Thomas  F.  Conway,  of 
Plattsburgh,  of  counsel,  and  Frank  E.  Smith,  of  New  York  City,  on 
the  brief),  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (Wilber  W.  Chambers,  of  Albany,  of 
couiTsel),  for  respondent. 

LAUGHLIN,  J.  These  are  actions  in  ejectment  to  recover  posses- 
sion of  land  in  Franklin  county.  The  parties,  by  stipulations  in  open 
court,  waived  jury  trials  and  consented  to  the  appointment  of  a  ref- 
eree to  try  the  issues.  The  first  trial  resulted  in  judgments  for  the 
plaintiff,  which  were  affirmed.  125  App.  Div.  333,  1(&  N.  Y.  Supp, 
547,  and  195  N.  Y.  303,  88  N.  E.  753.  Those  judgments  were  vacated 
pursuant  to  the  provisions  of  section  1525  of  the  Code  of  Civil  Pro- 
cedure, and,  the  referee  having  died,  another  was  appointed.  He  also 
decided  the  issues  in  favor  of  the  plaintiflF,  and  the  judgments  were 
affirmed  by  the  Appellate  Division  (152  App.  Div,  918,  137  N.  Y. 
S'upp.  1 141),  but  the  Court  of  Appeals  reversed  and  granted  new  trials 
(208  N.  Y.  288,  101  N.  E.  898).    The  referee  having  resigned,  another 
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referee  was  appointed,  and  on  the  third  trial  of  the  issues  judgments 
were  again  entered  in  favor  of  the  plaintiff  on  the  14th  of  February, 
1917.  By  proclamation  of  the  Governor,  bearing  date  the  27th  day  of 
February,  1917,  reciting  that  it  appeared  to  his  satisfaction  that  the 
public  interests  required  it,  an  Extraordinary  Special  Term  and  Trial 
Term  of  the  Supreme  Court  was  appointed  to  be  held  at  the  Schenec- 
tady courthouse,  in  the  city  of  Schenectady,  on  the  I7th  of  March, 
1917,  "for  the  purpose  of  hearing  and  determining  motions  for  new 
trials  in  two  actions  entitled  'Saranac  Land  &  Timber  Company,  Plain- 
tiff, against  James  A.  Roberts,  as  Comptroller  of  the  State  of  New 
York,  Defendant,'  and  in  the  event  new  trials  are  granted  then  to  try 
said  actions,  and  said  Special  Term  and  Trial  Term  to  continue  so 
long  as  may  be  necessary  for  the  disposal  of  the  business  which  may 
be  brought  before  it,"  and  designating  Mr.  Justice  Clark  of  the  Sev- 
enth judicial  district,  to  hold  the  terms,  and  providing  for  the  publica- 
tion of  the  proclamation  or  executive  order. 

The  defendant,  on  affidavits  and  an  order  to  show  cause  granted  by 
said  justice,  on  the  3d  of  March,  1917,  returnable  at  said  Extraordi- 
nary. Special  Term,  on  the  convening  thereof,  moved  to  vacate  the 
judgments  entered  on  the  reports  of  the  referee  and  for  new  trials 
upon  exceptions  and  newly  discovered  evidence,  and  to  vacate  the  or- 
ders of  reference  and  to  have  the  actions  proceed  to  trial  before  said 
Extraordinary  Trial  Term.  The  plaintiff  applied  for  a  writ  of  pro- 
hibition, which  was  denied,  and  the  order  was  affirmed.  177  App.  Div. 
378,  166  N.  Y.  Supp.  132;  220  N.  Y.  487,  116  N.  E.  384.  In  the 
meantime  the  Extraordinary  Terms  were  adjourned  from  time  to  time 
until  the  16th  of  June,  1917,  on  which  day  other  orders  to  show  cause, 
granted  by  said  justice  on  the  application  of  the  defendant,  why,  in 
the  event  that  the  motions  to  vacate  the  orders  of  reference  should  be 
denied,  orders  should  not  be  made,  appointing  a  referee  to  try  the  is- 
sues, were  returnable.  On  the  last-mentioned  day  the  parties  appeared 
before  the  Extraordinary  Term,  iand  all  of  the  motions  were  argued  and 
submitted  on  briefs,  and  the  court  adjourned  to  July  14,  1917,  at  10 
a.  m.  On  the  7th  of  July,  1917,  the  court  announced  decisions  on  the 
motions  granting  new  trials,  denying  the  motions  to  vacate  the  orders 
of  reference  and  granting  the  motions  to  appoint  a  referee  and  appoint- 
ing ex- Justice  Arthur  E.  Sutherland  as  referee;  and  on  that  day  the 
justice  holding  said  term  wrote  the  clerk  of  the  court,  stating  that  the 
motions  had  been  decided,  but  that  it  might  be  some  time  ^fore  the 
orders  would  be  settled,  and  directing  that  the  clerk,  at  the  time  to 
which  the  terms  had  been  adjourned,  further  adjourn  them  until  July 
28th  at  10  o'clock,  at  the  same  place,  and  stating  that,  if  the  orders 
shduld  not  be  settled  in  the  meantime,  he  would  write  the  clerk  with 
respect  to  a  further  adjournment.  The  orders  were  settled  and  en- 
tered in  Franklin  county,  where  the  issues  were  triable,  on  the  17th 
day  of  July,  1917.  The  justice  designated  to  hold  the  Extraordinary 
Terms  did  not  appear  at  the  courthouse  at  Schenectady  on  the  28th 
of  July,  1917,  or  give  any  further  direction  to  the  clerk  with  respect 
to  the  adjournment  of  the  terms,  and  there  was  no  further  adjourn- 
ment thereof  in  any  form  or  manner,  either  by  the  court,  justice,  or 
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clerk.  There  was  no  other  business  pending  before  the  court  at  the 
time  of  the  last  adjournment,  and  no  business  other  than  said  motions 
came  before  either  of  said  extraordinary  terms  at  any  time. 

The  plaintiff  appealed  from  the  orders  of  the  Extraordinaty  Special 
Term.  The  appeaJs  were  transferred  to  this  court  (182  App.  Div.  905, 
168  N.  Y.  Supp.  1128),  where  the  orders  were  modified  with  respect 
to  costs  and  affirmed  (183  App.  Div.  897,  169  N.  Y.  Supp.  1112).  On 
the  application  of  the  plaintiff  this  court  allowed  appeals  from  so 
much  of  the  orders  as  affirmed  the  appointment  of  a  new  referee  and 
certified  questions  with  respect  thereto  to  the  Court  of  Appeals.  184 
App.  Div.  892,  170  N.  Y.  Supp.  1110.  The  Court  of  Appeals  decided 
that  it  was  discretionary  with  the  court  on  granting  the  new  trials  to 
refer  the  issues  back  to  the  same  referee,  or  to  appoint  another  ref- 
eree, and  that  on  granting  the  new  trials  the  issues  stood  "referred  to 
the  former  referee  subject  to  the  appointment  of  a  new  referee  by  the 
court/'  224  N.  Y.  377.  121  N.  E.  99.  The  Court  of  Appeals  then 
sent  its  remittiturs  to  tiiis  court  to  be  proceeded  upon  according  to  law. 
The  remittiturs  recite  that  the  orders,  so  far  as  appealed  from,  were 
reversed,  with  costs  in  the  Court  of  Appeals  and  m  the  Appellate  Di- 
vision, and  that  the  motion,  "so  far  as  concerns  the  appointment  of 
another  referee,"  be  "remitted  to  the  Special  Term  for  further  consid- 
eration upon  the  facts  before  iL*'  This  court  thereupon  made  an  or- 
der in  each  action  making  the  order  and  judgment  of  the  Court  of 
Appeals  the  order  and  judgment  of  this  court  and  reversing,  with  costs 
in  the  Court  of  Appeals  and  here,  the  orders  of  this  court  in  so  far 
as  they  had  been  appealed  from,  and  remitting  the  motions  in  so  far 
as  they  concerned  the  appointment  of  another  referee  "to  the  Special 
Term  for  further  consideration  on  the  facts  before  it"  as  directed  by 
the  Court  of  Appeals,  The  plaintiff  thereafter  and  on  November  22^ 
1918,  gave  notice  of  motion  returnable  at  the  Franklin  County  Spe- 
cial Term,  on  the  2d  of  December,  1918,  to  vacate  the  consents  and 
orders  of  reference,  and  to  have  jury  trials  awarded,  and,  if  that 
should  be  denied  to  bring  on  the  motion  for  the  appointment  of  a 
new  referee  and  to  have  the  same  denied.  The  defendant  then 
gave  notice  that  he  was.  submitting  the  remittitur  and  other  papers  to 
Mr.  Justice  Clark,  and  requesting  that  the  motion  for  the  appointment 
of  a  new  referee,  which  had  been  remitted  to  the  Special  Term  for 
further  consideration  on  the  facts  before  it,  'Tbe  now  decided  by  said 
Si)ecial  Term."  On  the  25th  o£  November,  1918,  Mr.  Justice  Clark, 
who  resided  at  Wayland,  in  the  Seventh  judicial  district,  wired  the 
parties  that  he  had  received  the  papers  from  the  Attorney  General  and 
did  not  deem  an  oral  hearing  necessary,  but  would  consider  any  adr 
ditional  papers  received  by  the  29th  of  November;  and  on  that  day 
the  jrfaintiff  filed  with  Mr.  Justice  Clark  a  special  appearance  and  af- 
fidavits showing  the  adjournments  of  the  Extraordinary  Terms  and 
claiming  that  they  had  expired.  On  the  30th  of  November,  1918,  Mr. 
Justice  Clark,  without  further  hearing,  in  his  home  district  signed  an 
order  purporting  to  have  been  granted  at  said  Extraordinary  Special 
Term,  which,  it  is  recited  in  the  caption  of  the  order,  was  held  on 
March  17  and  31,  April  24,  May  16,  and  June  16,  1917,  "and  con- 
tinued for  the  further  consideration  of  the  motion  remitted  to  it  by 
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the  Court  of  Appeals"  pursuant  to  said  judgment  of  the  Court  of  Ap- 
peals, granting  the  motion  "in  the  exercise  of  the  court's  judgment  and 
discretion  upon  the  facts  before  it,"  and  appointing  said  Arthur  E. 
Sutherland  referee  to  hear,  try,  and  determine  the  issues  in  the  ac- 
tions. 

[1]  It  thus  appears  that  neither  by  the  decision  of  the  Court  of  Ap- 
peals nor  by  the  action  of  this  court  on  the  remittitur  was  the  order 
of  the  Extraordinary  Special  Term  appointing  a  new  referee  express- 
ly reversed ;  but  the  Court  of  Appeals  deemed  that  the  record  show- 
ed, in  view  of  the  provisions  of  section  1011  of  the  Code  of  Civil  Pro- 
cedure, erroneously  construed  by  Mr.  Justice  Clark  and  by  this  court, 
that  the  appointment  of  the  new  referee  had  not  been  made  in  the  ex- 
ercise of  the  discretion  of  the  court,  but  on  the  theory  that  it  was 
necessary  to  appoint  a  new  referee.  I  am  of  opinion  tiiat  the  effect 
of  the  decision  of  the  Court  of  Appeals  was  to  reverse  by  implication 
this  part  of  the  order  of  the  Special  Term,  for  it  reversed  our  affirm- 
ance thereof,  and  a  reconsideration  of  the  matter  at  Special  Term  was 
directed. 

[2]  It  may  well  be  that  the  Court  of  Appeals  contemplated  that  the 
motion  would  be  reconsidered  by  the  Extraordinary  Special  Term,  but 
manifestly  the  Court  of  Appeals  did  not  intend  to  decide  that  the  Ex- 
traordinary Special  Term  could  be  kept  alive  for  that  purpose,  unless 
it  had  been  regularly  adjourned  or  recessed.  By  the  decision  of  the 
Court  of  Appeals  the  motion  for  the  appointment  of  a  referee  was 
left  undecided,  and  the  matter  was  remitted  to  the  Special  Term  to  de- 
cide it.  It  was  competent  for  any  Special  Term  in  the  district,  at 
which  motions  in  the  action  could  be  noticed,  to  make  the  decision, 
and  on  the  reversal  it  went  back  to  the  Special  Term  for  decision,  re- 
gardless of  who  should  be  presiding  thereat,  precisely  the  same  as 
other  matters  remitted  to  the  Special  Term  on  reversal  for  further  ac- 
tion. There  having  been  no  adjournment  or  recess  of  the  Extraordi- 
nary Special  Term  on  the  28th  of  July,  1917,  and  the  business  before 
that  court  having  been  finished,  it  is  quite  evident  that  there  was  then 
no  intention  of  continuing  it  longer,  and  it  is  quite  clear,  therefore, 
that  it  expired  precisely  as  if  it  had  been  adjourned  without  day.  See 
sections  6  and  7,  Judiciary  Law,  being  chapter  30,  Consol.  Laws;  Stov- 
all  V.  Emerson,  20  Mo.  App.  322;  Wright  v.  Wallbaum,  39  111.  554; 
People  V.  Sullivan,  49  Hun,  333,  2  N.  V.  Supp.  135,  reversed  115  N. 
Y.  185,  21  N.  E.  1039.  Doubtless  Mr.  Justice  Clark  deemed  that  the 
Court  of  Appeals  intended  that  he  should  decide  the  motion,  and  that 
the  Extraordinary  Special  Term  was  to  be  c(Misiderd  as  continuing  for 
that  purpose ;  but  we  think  it  was  only  intended  by  the  Court  of  Ap- 
peals that  he  should  hear  it,  provided  the  Extraordinary  Special  Term 
had  been  kept  alive,  and  that  it  was  not  competent  for  him  to  revive 
it.  The  Court  of  Appeals,  in  People  v.  Sullivan,  supra,  held  that,  when 
a  court  of  record  has  been  duly  convened  and  adjourned  for  the  night, 
it  does  not  cease  to  exist  if  the  justice  presiding  should  be  unable  to 
arrive  at  the  hour  to  which  the  adjournment  was  had;  but  even  in  that 
case,  when  all  communication  with  the  courthouse  was  prevented  by 
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a  blizzard,  the  General  Term  was  of  opinion  that  the  justice  had  no 
further  jurisdiction,  and  the  decision  of  the  Court  of  Appeals  sustain- 
ing the  jurisdiction  was  placed  upon  the  ground  that  there  was  no  in- 
tention to  abandon  the  term,  and  that  the  temporary  suspension  of 
business  due  to  the  act  of  God  was  unavoidable.  There  have  been 
many  Special  Terms  held  in  tfiat  county  since  July  28,  1917,  which 
shows  that  there  was  no  reason  why  the  Extraordinary  Special  Term 
should  be  continued;  but  that  might  not  have  prevented  the  continu- 
ance thereof,  if  it  had  been  regularly  adjourned. 

[3]  It  is  contended,  however,  that  the  plaintiflE's  remedy  was  to  ap- 
peal from  the  order  made  by  Mr.  Justice  Clark.  The  term  of  court 
having  expired,  the  learned  justice  was  without  jurisdiction,  and  tlfe 
orders  were  null  and  void,  and  could  properly  be  vacated  on  motion. 
Kamp  V.  Kamp,  59  N.  Y.  212;  Seaman  v.  Whitehead,  78  N.  Y.  306; 
Knickerbocker  T.  Co.  v.  O.,  C.  &  R.  S.  Ry.  Co.,  201  N.  Y.  379-386, 
94  N.  E.  871 ;  Davidson  v.  Ream,  178  App.  Div.  363,  164  N.  Y.  Supp. 
1037. 

The  orders,  therefore,  should  be  reversed,  with  $10  costs  and  dis- 
bursements, both  appeals  having  been  heard  on  one  record,  and  mo- 
tions granted,  with  $10  costs  in  each  action.  Settle  orders  on  notice. 
All  concur. 


ATLAS  ASSUR.  00.,  Ltd.,  T.  JOHN  L.  DUDLEY,  JR.,  CO.,  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    April  17,  1919.) 

iNSUBAifCE  ^S5>39,  80 — Insurance  Agencies — ^LiAsnjxT  of  Officers  for  Pre- 
miums— Conversion. 

Where  a  corporatiou  acted  as  agent  for  an  Insnianoe  company  under 
contract  permitting  corporation  to  deposit  i^emiums  in  its  own  banking 
account  until  it  became  its  duty  to  remit  to  tbe  insurance  company,  the 
officers  of  the  agent,  in  authorizing  the  drawing  of  checks  on  the  cor- 
poration's bank  account  in  the  tegular  course  of  business  before  the 
premiums  became  due  to  the  company,  were  not  doing  wrong,  nor  were 
they  Individuany  liable,  If  afterwards  the  corporation  was  liable  for  con- 
Terslon  on  account  of  inability  to  pay,  under  Insurance  Law,  |  S8,  declar- 
ing insurance  agents  responsible  In  a  trust  or  fiduciary  capacity. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Atlas  Assurance  Company  against  John  L.  Dudley, 
Jr.,  Company  and  others.  From  a  judgment  dismissing  the  complaint 
as  against  the  individual  defendants,  and  from  an  order  refusing  to  set 
aside  the  dismissal,  plaintiff  appeals.     Judgment  and  order  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

Frederick  T.  Case,  of  New  York  City  (Joseph  Greenberg,  of  New 
York  City,  on  the  brief),  for  appellant 

William  Otis  Badger,  Jr.,  of  New  York  City  (Joscpfi  Thurlow 
Weed,  of  New  York  City,  of  counsel),  for  respondent  King. 

Crisp,  Randall  &  Orisp,  of  New  York  City  (W.  Benton  Crisp,  of 
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New  York  City,  of  counsel,  and  Theodore  M.  Crisp,  of  New  York 
City,  on  the  brief),  for  respondent  Wood. 

LAUGHLIN,  J.  This  is  an  action  for  conversion.  The  plaintiff 
is  a  foreign  corporation  engaged  in  conducting  the  business  of  fire  in- 
surance in  the  city  of  New  York  and  elsewhere.  The  defendant  com- 
pany is  domestic  corporation  engaged  in  business  as  an  agent  for  fire 
insurance  companies.  The  individual  defendants  and  another,  whose 
name  was  not  disclosed,  were  the  directors  and  officers  of  defendant 
company  at  all  times  alleged  in  the  complaint,  with  the  exception  that 
the  defendant  Wood  did  not  become  a  director  until  the  1st  day  of 
February,  1914. 

On  or  about  the  1st  day  of  February,  1914,  the  plaintiff  authorized 
the  defendant  company  as  its  agent  to  solicit  fire  insurance  within 
specified  territory,  and  also  authorized  it  to  issue  insurance  policies 
in  the  name  of  the  plaintiff  and  to  collect  the  premiums  thereon.  The 
defendant  company  was  required  to  rend-er  to  the  plaintiff  monthly 
statements  or  accounts  showing  the  policies  that  had  been  issued  and . 
the  amount  of  the  premiums  thereon,  less  premiums  returned  or  paid 
by  the  defendant  company  to  the  assured  on  account  of  cancellations 
and  reductions  and  less  its  commissions  and  charges  for  effecting  the 
insurance ;  but  it  was  not  required  to  remit  for  the  premiums  at  the 
time  of  rendering  such  statements  of  the  account.  By  virtue  of  the 
provisions  of  the  contract  the  balance  shown  in  favor  of  the  plaintiff 
on  each  account  became  due  and  payable  to  it  by  the  defendant  com- 
pany 90  days  after  the  rendition  of  the  account,  whether  the  premiums 
included  therein  had  been  actually  collected  or  not.  All  such  balances, 
down  to  and  including  the  balance  for  the  month  of  April,  1914,  were 
duly  paid  by  the  defendant  company ;  but  part  of  the  balances  in  favor 
of  the  plaintiff  shown  by  the  subsequent  monthly  accounts,  aggregat- 
ing $7,509.70,  and  mterest  thereon,  amounting  to  $1,501.94,  making  a 
total  of  $9,011.64  was  not  paid.  Demand  therefor  was  duly  made  by 
the  plaintiff,  and  thereafter  this  action  was  brought  against  the  com- 
pany and  the  individual  defendants,  on  the  theory  that  the  moneys  were, 
received  in  a  fiduciary  capacity  and  were  converted  by  the  defendant 
company  and  its  officers  to  their  own  use. 

There  was  no  evidence  that  any  individual  defendant  appropriated 
any  moneys  of  the  company  to  his  own  use.  The  evidence  merely  shows 
that  as  officers  of  the  company  they  authorized  the  use  of  the  money 
for  the  company  in  the  ordinary  course  of  business  by  drawing  cliecks 
on  its  bank  account  to  the  credit  of  which  the  premiums  were  de- 
posited with  its  other  funds.  The  evidence  shows  that  the  defendant 
company  was  not  required  under  its  agreement  with  plaintiff  to  hold 
the  premiums  as  a  separate  fund,  but,  on  the  contrary,  it  appears  that 
it  had  a  power  of  attorney  to  deposit  the  checks  received  for  premiums 
in  its  owji  bank  account,  which  was  the  course  pursued. 

Section  38  of  the  Insurance  Law  (Consol.  Laws,  c.  28)  provides  as 
follows : 

"Every  person  appointed  or  acting  In  this  staters  agent  of  any  Insurance 
oorporatlon,  who  receives  or  collects  any  moneys  as  such  agent,  shall  be  re- 
sponsible in  a  trust  or  fiduciary  capacity  to  such  corporation  therefor." 
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A  TtQOvety  was  had  against  the  defendant  companyjdoJd'fiQ  appfe^l 
was  taken  by  it  therefrom.  The.  point,  therefoje,  as  to  whether  the/ 
plaintiff's  agreement  by  which  tHe- defendant  company  wis  at  liberty 
to  deposit  the  premiums  in  its  bank  account,  withdi'ew  from  the  plaint- . 
tiff  the  benefit  of  these  statutory  provisions,  is  not  presented  for  deci- 
sion. It  is  quite  clear,  however,  that  the  tiebessary  effect  of  that  agree- 
ment was  to  authorize  the  use  of  the  premiums  by  the  defendant  com- 
pany until,  under  the  contract,  it  bc^came  its  duty  to  remit  to  the  plain- 
tiff therefor.  With  a  specified  period  of  time  during  which  the  de- 
fendant company  was  permitted  to  retain  the  premiums,  and  with  this 
agreement  by  which  it  was  also  permitted  to  deposit  them  to  its  credit , 
in  its  bank  account,  it  necessarily  follows  that  the  defendant  company 
was  to  have  the  use  of  the  money  in  the  inteirim.  That  being  so,  I  am; 
of  opinion  that,  regardless  of  what  the  ultimate  duty  and  liability  of  the 
defendant  company  to  the  plaintiif  was  with  respect  to  paying  or  ac- 
counting for  the  premiums,  the  officers  of  the  defendant  company 
in  authorizing  the  drawing  of  checks  on  its  bank  account  in  the  regu- 
lar course  of  its  business,  in  the  meantime  and  before  the  premiums 
became  due*  and  payable  to  the  plaintiff,  were  guilty  of  no  wrongdoing. 
In  these  circumstances,  if  the  inability  of  the  company  to  make  the 
pa3rments  rendered  it  liable  to  plaintiff  for  conversion,  a  point  upon 
which  we  express  no  opinion,  in  no  event  did  the  offiicers  become  lia- 
ble for  conversion  on  account  of  the  inability  of  the  company  to  make 
the  payments  on  demand. 

The  judgment  and  order,  therefore,  wfere  right,  and  should  be  af- 
firmed, with  costs.    Order  filed.    All  concur. 


AXSOrGE  v.  MacAlJ^INE. 
(Supreme  Court,  Appellate  Term,  First  Department.      April  10,  1919.) 

BbOKERB  <$»60 — Ck)MMIS6I0NB — FAILURE   TO   COUPLSTB   GONTBAOT  FOBi   SaIB* 

In  a  broker's  action  for  commissions  for  procuring  a  purchaser  of  de- 
fendant's realty,  a  contract  executed  by  plaintiff  giving  defendant  pur- 
chaser's cbeck  for  part  of  the  purchase  money  In  exchange  for  a  receipt 
signed  by  defendant,  acknowledging  receipt  of  the  dieck  as  from  the 
purchaser  and  reciting  deferred  payments,  acquiesced  in  by  the  purchaser, 
constituted  an  enforceable  contract  between  defendant  and  the  purchaser, 
entitling  plaintiff  to  conunissions,  notwithstanding  tlie  parties  were  there- 
after unable  to  agree  as  to  terms*  hot  stated  by  defendant  to  plaintiff. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Henry  P.  Ansorge  against  James  K.  MacAIpine.  From  a 
judgment  for  defendant,  after  a  trial  to  the  court,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Argued  March  term,  1919,  before  GUY,  BIJUR,  and  PENDLE- 
TON,  JJ. 
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Myron  Sulzberger,  of  New  York  City  (Isidor  Enselman,  of  New 
York  City,  of  counsel),  for  appellant. 

Geller,  Rolston  &  Horan,  of  New  York  City  (Harry  C.  Miller,  of 
New  York  City,  of  counsel),  for  respondent 

BIJUR,  J.  Plaintiff  sued  for  a  commission  for  procuring  a  pur- 
chaser of  defendant's  realty.  There  is  no  doubt  on  the  record  that 
plaintiff  was  employed  by  defendant,  that  he  was  the  "procuring  cause" 
to  the  extent  of  finding  the  purchaser,  and  that  the  purchaser  was  able 
to  perform.  The  sole  question  is  whether  an  enforceable  agreement 
was  entered  into  between  the  defendant  and  the  purchaser. 

It  appears  that  after  some  discussion,  which  is  immaterial,  between 
the  plaintiflf  and  the  defendant,  the  plaintiff,  who  was  in  possession  of 
the  purchaser's  check  for  $100,  gave  it  to  defendant  in  exchange  for 
a  receipt  reading  as  follows : 

"Brooklyn,  May  9.  1918. 

"Received  from  Mr.  David  Blkind  (purchaser),  one  hundred  dollars.  In 
check  on  Corn  E>xchange  Bank,  ofn  a/c  of  purdiase  prioe,  96,900,  for  house 
1451  48th  street,  Brooklyn,  New  York.  Three  hundred  (9300)  additional  to  be 
paid  to  me  on  signing  of  contract.  It  iB  understood  that  I  am  to  receive 
twenty-four  hundred  dollars  in  cash  and  a  purchase-money  mortgage  for 
forty-flve  hundred  dollars,  for  3  years,  at  5%  per  cent,  per  annum.  The 
plot  on  which  the  house  stands  is  block  5630,  lot  67,  and  is  50x100  feet,  more 
or  less  (9100.00).  J.  K.  MacAlpinc." 

Although  the  purchaser  did  not  see  this  receipt  until  later,  he  testi- 
fied that  when  it  was  shown  to  him,  and  after  he  had  unsuccessfully 
endeavored  to  secure  an  increase  of  the  purchase-money  mortgage  from 
the  defendant  from  $4,500  to  $5,000,  he  "was  ready  for  the  contract." 

It  seems  to  me,  and  under  these  circumstances,  and  on  the  authority 
of  Tanenbaum  v.  Boehm,  202  N.  Y.  293,  95  N.  E.  708,  an  enforceable 
contract  had  been  entered  into  between  the  defendant  and  the  proposed 
purchaser,  and  plaintiff's  commission  was  earned.  The  fact  that  the 
principal  parties  were  unable  thereafter  to  reach  an  agreement  on  a 
contract  involving  terms  which  had  not  been  stated  by  the  defendant  to 
plaintiff  cannot  affect  the  latter's  rights.  Nor  have  cases  like  Levy  v. 
Kottman,  11  Misc.  Rep.  372,  32  N.  Y.  Supp.  241,  any  application,  be- 
cause there  the  receipt  and  the  accompanying  statements  made  indicat- 
ed plainly  that  the  transaction  was  not  concluded,  but  was  conditional 
upon  the  execution  of  a  further  contract,  the  terms  of  which  had  not 
been  agreed  upon. 

Judgment  reversed,  and  a  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event    All  concur. 
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FAIRFAX  HOTEL  CO.,  Inc.,  v.  BAERIOS. 
(Supreme  Court,  Appellate  Term,  First  Department.    April  10,  1919.) 

CONTBACTS  es»15 — ^MEETING  OF  MlNDS-^NECKSSrTT. 

Contract  whereby  party  agrees  to  deposit  money  in  treasury  of  cor- 
poration to  be  organized,  to  raise  money  for  such  corporation,  and  to  pay 
stipulated  amount  monthly  to  inventors  of  the  product  to  be  manufac- 
tured by  It,  without  specifying  maimer  of  incorporation^  purposes,  dura- 
tion, capital  stock,  and  number  of  directors,  and  the  security  to  be  issue<l 
for  the  amount  such  party  has  agreed  to  raise,  and  where  there  has  been 
no  meeting  of  the  minds  of  parties  as  to  such  matters,  is  unenforceable, 
showing  no  benefit  to  be  derived  by  Budi  party  from  such  payments. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Fairfax  Hotel  Company,  Incorporated,  against  Ber- 
nabe  Barrios.  From  a  judgment  for  plaintiff  upon  a  verdict  of  a 
jury,  defendant  aM>eals.    Reversed,  and  new  trial  ordered. 

Argued  February  term,  1919,  before  LEHMAN,  WEEKS,  and 
FINCH,  JJ. 

Oscar  Wagner,  of  New  Yoric  City,  for  appellant. 
Bernard  I.  Kamen,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  plaintiff  sues  as  the  assignor  of  one  Georgin 
and  one  Lambert  for  moneys  claimed  to  be  due  under  an  alleged  con- 
tract made  by  them  with  the  defendant.  Under  that  contract  the 
defendant  agreed  to  furnish  $20,000  for  the  establishment  of  a  plant 
to  demonstrate  certain  secret  processes,  i:laimed  to  have  been  invented 
by  the  plaintiff's  assignors,  for  the  manufacture  of  soda  products 
from  waters  holding  soda  in  solution,  and  further  to  raise  $1,500,000 
for  the  erection  of  a  permaxffent  plant,  and  to  pay  monthly  to  Georgin 
and  Lambert  $300  each,  pending  the  acquisition  of  property  for  the 
plant  and  the  deposit  of  $20,0(X)  into  the  treasury  of  a  corporation 
to  be  thereafter  organized.  Defendant  made  payments  in  accord- 
ance with  the  contract  «to  the  said  Georgin  and  Lambert  during  Au- 
gust, September,  October,  and  November,  but  failed  to  make  pay- 
ments claimed  to  be  due  for  the  months  of  December,  1917,  and  Jan- 
uary, 1918,  amounting,  with  interest,  to  $1,260,  for  which  sum  the 
plaintiff  has  now  recovered  a  judgment. 

The  defendant  by  his  answer  admits  that  on  the  10th  day  of  August 
an  agreement  in  writing  was  entered  into  between  the  said  Georgin 
and  Lambert  and  the  defendant,  and  denies  the  other  allegations  of 
the  complaint.  The  answer  further  sets  forth,  as  a  separate  and 
distinct  defense,  that  he  was  induced  to  enter  into  the  contract  by 
fraudulent  representations  of  Georgin  and  Lambert.  The  issues  raised 
by  the  separate  defense  were  Submitted  to  the  jury,  and  we  do  not 
find  that  the  judgment  in  favor  of  the  plaintiff  on  these  issues  is  against 
the  weight  of  evidence. 

It  seems  to  us,  however,  upon  the  record  presented  at  this  trial, 
that  the  contract  itself  was  unenforceable.  The  defendant  could  ob- 
tain no  benefit  from  any  payments  of  moneys  made  or  to  be  mSade 
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under  the  contract,  except  through  the  acquisition  of  stock  in  the  cor- 
poration which'  was  to  be  formed,  and  unless  an  enforceable  agree- 
ment was  made  between  the  parties  for  the  formation  of  such  a  cor- 
poration, the  entire  contract  is  invalid.  The  written  agreement  is 
absolutely  silent  in  regard  to  the  manner  in  which  the  corporation 
was  to  be  formed,  in  regard  to  the  purposes  to  be  inserted  m  its 
charter,  in  regard  to  the  number  of  its  directors,  its  duration,  and 
especially  in  regard  to  the  amount  of  capital  stock  to  be  issued,  and 
further  is  silent  as  to  the  security  to  be  issued  for  the  $1,500,000, 
which  the  defendant  had  agreed  to  procure,  or  the  time  within  which 
the  corporation  was  to  be  formed. 

If  there  has  been  no  meeting  of  the  minds  of  the  parties  as  to  any 
of  the  essential  features  of  the  corporation  to  be  formed,  the  agree- 
ment is  plainly  unenforceable,  and  ih  this  case,  not  only  is  the  writ- 
ten contract  silent  on  these  points,  but  the  evidence  does  not  show 
that  such  a  meeting  of  the  minds  had  been  arrived  at  even  orally. 
While  this  point  was  not  explicitly  raised  at  the  trial,  it  seems  to  us 
that  the  interests  of  justice  require  that  a  judgment  based  upon  this 
record  should  not  be  allowed  to  stand,  and  that  a  new  trial  should  be 
ordered,  at  which  these  questions  can  be  properly  litigated. 

Judgment  is  therefore  reversed,  and  a  new  trial  ordered,  with  §30 
costs  to  appellant  to  abide  the  event. 


J.  A.  CANTOR  PRINTING  CO.,  Inc.,  v.  HBTMANN. 

(Supreme  Court,  Appellate  Term,  First  Department     April  10,  1019.) 

Pleading  €=s>180 — Oounii5hola.im — ^Necessittp  9F  Pleading. 

In  an  action  for  goods  sold  and  delivered,  where  It  appeared  that  plain- 
tiff was  to  do  certain  printing  for  defendant,  and  defendant  was  to  fur- 
nish the  paper  and  be  allowed  credit  therefor,  defendant's  right  to  sudi 
credit,  being  based  cm  the  terms  of  the  contract  on  which  plaintiff  sued, 
need  not  be  pleaded  as  a  counterclaim. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  J.  A.  Cantor  Printing  Company,  Incorporated,  against 
Max  Heymann.  From  a  judgment  for  plaintiff,  after  a  trial  by  the 
court,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  March  term,  1919,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ.  ... 

Clarence  A.  Weill,  of  New  York  City,  for  appellant. 

Randolph  M.  Newman,  of  New  York  City  (Leonard  Klein,  of  New 
York  City,  of. counsel),  for  respondent 

BIJUR,  J.  The  pleadings  in  this  case  were  oral.  The  plaintiff,  ac- 
cording to  hi^  bill  of  particulars,  apparently  sued  for  goods  sold  and 
delivered.    Defendant  pleaded  a  general  denial  and  payment. 

It  appeared  upon  the  trial  that  the  arrangement  between  the  par- 
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ties  was  that  the  plaintiff  was  to  do  certain  printihg  for  defendant  at 
an  agreed  price;  that  defendant  was  to  furnish  paper  at  an  agreed 
price,  and  to  receive  credit  therefor  on  plaintiff's  bills;  and  that  such 
was  the  practice  pursued  by  the  parties.  Defendant  concededly  did 
not  receive  credit  for  an  item  which  might  have  been  found  as  either 
$53  or  $106,  dependent  upon  whether  one  or  two  reams  of  paper  were 
involved.  The  judgment  manifestly  omits  credit  to  the  defendant  for 
this  item.    It  is  therefore  unnecessary  to  consider  the  others. 

Respondent  seeks  to  sustain  the  judgment  on  the  theory  that  de- 
fendant pleaded  no  counterclaim.  Appellant's  right  to  the  credit  was 
not  based  upon  a  counterclaim,  but  upon  the  very  terms  of  the  con- 
tract upon  which  plaintiff  sues.  Plaintiff  was  bound  to  prove  the 
amount  due  him  under  the  contract,  and  it  is  apparent  that  he  has 
recovered  a  judgment  for  more  than  the  amount  proven. 

Judgment  reversed,  and  new  trial  granted;  with  $30  costs  to  appel- 
lant to  abide  event.    All  concur. 


(103  Misc.  Bep.  217) 

COUSINS  v.  STATE. 

(Court  of  Claims  of.  New  Tork.    April,  1918.) 

1.  EiKiNENT  Domain  ^=;»2(1)  —  Apfbofriation  bt  State  —  Divebsion  of 

Water. 

A  claim  filed  with  the  Court  of  Claims  against  the  state  for  permanent 
appropriation  of  the  waters  of  a  creek,  formulated  upon  the  theory  of 
an  appropriation  case,  where  the  state  had  filed  no  appropriation  maps 
governing  the  land  of  claimant,  held  not  an  appropriation  case,  but  one 
for  diversion  of  waters  from  claimant's  land. 

2.  States  ^=>112 — ^Divebsion  of  Water  by  State — DAiiAOES  to  Pbopebtt — 

Liability. 

Where  the  state  appropriated  waters  of  a  creek,  it  became  responsi- 
ble in  damages  for  injury  occasioned  to  claimant's  land  by  its  lessened 
utility,  due  to  ceasing  of  overflows  and  by  removal  of  water  supply  for 
live  stock,  so  long  as  it  continues  such  diversion  of  the  stream. 

3.  States  ^=>184 — Claim  Against  State — Court  of  Claims— Jurisdiction 

—Limitation — Notice  of  Intention. 

Although  claimant,  seeking  damages  from  the  state  for  continnous 
diversion  of  the  waters  of  a  creek,  filed  notice  of  intention  as  well  as 
notice  of  the  claim  within  the  statutory  time,  the  recovery  is  limited  to 
damages  which  accrued  from  six  months  prior  to  the  filing  of  the  no- 
tice of  intention  up  to  date  of  filing  claim,  under  Code  Civ.  Proc.  |  264, 
as  to  juri8dlcti(m  of  Court  of  Claims. 

Claim  for  damages  by  Eugene  C.  Collins  against  the  State  of  New 
York  in  the  Court  of  Claims.    Claim  allowed  in  part. 

Davies  &  Wilkinson,  for  claimant. 

Harry  W.  Ehlc,  Deputy  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  At  all  the  times  herein  mentioned  the  claim- 
ant was  the  owner  of  a  farm  of  55.13  acres  of  land  in  the  town  of 
Vienna,  Oneida  county;  the  southerly  boundary  thereof  being  the 
center  line  of  a  stream  of  water  know  as  Wood  creek.    This  farm, 
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prior  to  the  acts  of  die  state,  was  utilized  as  a  dairy  farm ;  a  portion  of 
it  being  used  for  pasture,  and  practically  all  the  remainder  of  it  be- 
ing devoted  to  the  raising  of  hay.  About  45  acres  of  the  farm  were 
overflowed  each  year  prior  to  1910  by  the  rising  of  the  waters  of 
Wood  creek.  It  is  asserted  by  the  claimant  that  this  resulted  in  making 
the  farm  a  natural  hay  farm,  producing  annually  prolific  crops  of  hay 
without  the  necessity  of  seeding.  We  are  not  convinced  of  this,  but  do 
find  that  the  natural  overflow  of  this  land  was  of  some  fertilizing  value. 

Some  years  prior  to  1910  the  city  of  Rome  had  so  constructed  its 
sewerage  system  as  to  discharge  the  sewerage  of  the  city  into  Wood 
creek,  thus  polluting  it  and  rendering  it  unfit  for  consumption  by 
live  stock,  and  this  ^tuation  existed  at  the  time  of  the  diversi(Mi  of  the 
stream  by  the  state,  hereinafter  mentioned.  Against  this  pollution  of 
the  stream  by  the  city  of  Rc«ne  an  injunction  had  been  obtained,  the 
inhibition  of  which  was  suspended  by  an  agreement  between  the  city 
and  the  riparian  owners,  including  the  claimant,  for  a  period  antedat- 
ing the  said  diversion  by  the  state  by  several  years,  and  extending  until 
about  the  1st  day  of  January,  1913.  For  this  suspension  of  the  in- 
junction the  city  paid  the  claimant.  So  that,  in  any  event,  the  claim- 
ant would  have  been  unable  to  use  the  water  for  his  live  stock  prior  to 
January  1,  1913,  having  consented  to  such  pollution  by  the  city  of 
Rome  to  that  date,  for  which  he  had  received  compensation.  On  or 
about  May  20,  1910,  the  state,  for  the  purposes  of  the  Barge  Canal 
erected  a  dam  across  Wood  creek  at  a  point  above  the  claimant's  prem- 
ises, and  thereby  cut  off  all  the  water  from  the  latter  and  diverted  it 
into  the  Barge  Canal,  leaving  the  bed  of  the  creek  upon  and  aloi^  the 
lands  of  the  claimant  dry.  As  a  result  of  this  action  on  the  part  of 
the  state,  all  use  of  the  stream  was  lost  to  the  claimant,  and  his  45 
acres  of  land  were  no  longer  overflowed  each  year,  and  the  crops  and 
productivity  of  the  same  each  year  were  decreased  f rcmi  what  they  had 
been  before  the  diversion,  and  use  of  the  water  in  connection  with  his 
dairy  after  January  1,  1913,  was  rendered  impossible. 

[1,2]  The  claim  purports  to  be  "for  the  permanent  appropriation  of 
the  waters  of  Wood  creek,"  and  is  formulated  somewhat  on  the  theor>' 
of  an  appropriation  case.  The  state  however,  filed  no  appropria- 
tion map  covering  the  lands  of  the  claimant,  or  any  part  of  the  stream 
adjacent  to  the  claimant's  premises,  nor  did  it  take  any  of  the  stat- 
utory proceedings  prescribed  for  the  appropriation  of  lands,  and  of 
course,  the  claim  is  not  an  "appropriation  case."  It  is  rather  a  claim 
for  the  diversion  of  the  waters  of  Wood  creek  from  the  lands  of  the 
claimant  and  injury  to  the  latter  as  riparian  owner,  and  will  be  treated 
as  such.  The  action  of  the  state  is,  of  course,  a  violation  of  the  rights 
of  the  claimant,  and  renders  the  state  responsible  in  damages  for  the 
injury  occasioned  the  claimant  by  the  lessened  utility  of  tht  premises 
affected,  so  long  as  the  state  continues  and  perseveres  in  such  diversion 
of  the  stream.  Colrick  v.  Swinebume,  105  N.  Y.  503,  12  N.  E.  427; 
Van  Burcn  v.  Fishkill  &  M.  Waterworks  Co.,  SO  Hun,  448,  3  N.  Y. 
Supp.  336.  No  permanent  damage  to  the  premises  has  been  establish- 
ed. This  diversion  had  continued,  to  the  date  of  the  filing  of  the 
claim,  approximately  six  years. 
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[3]  However,  the  notice  of  intention^ require^  by  statute  was  not 
filed  until  the  28th  day  of  April,  1916.  The  claim  was  filed  May  2, 
1916.  The  diversion  was  continuous,  and  so  was  the  damage  resulting 
from  it.  The  claim  is  not  barred  by  the  lapse  of  time.  Knox  v.  Metro- 
politan El.  R.  Co.,  58  Hun,  517,  12  N.  Y.  Supp.  848,  affirmed  128  N. 
Y.  625,  28  N.  E.  485;  Polts  v.  State,  118  N.  Y.  406,  23  N.  E.  567; 
Wright  V.  Syracuse.  B.  &  N.  Y.  R.  Co.,  49  Hun,  445.  3  N.  Y.  Supp. 
480,  affirmed  124  N.  Y.  668,  27  N.  E.  854. 

But  recovery  is  limited  to  the  damages  which  accrued  from  six 
months  prior  to  flie  filing  of  the  notice  of  intention  and  up  to  the  time 
of  the  filing  of  the  claim.  Code  Civ.  Proc.  §  264,  and  cases  cited  su- 
pra. We  find  that  amount  to  be  $58.75,  for  whiqh  an  award  will  be 
made. 

Claim  awarded. 

ACKERSON,  P.  J.,  concurs. 

a04  Misc.  R^.  276) 

KOAKGS  et  ux.  v.  STATE. 

(Court  of  Claims  of  New  York.    July,  1W8.) 

L  Eminent  Domain  ^»2(10) — Divebsion  of  Stream — ^Liabilitt  of  State. 
The  state,  approprlatlDg  part  of  a  pasture  lot  and  constructing  a  canal 
channel  through  it,  was  not  liable,  under  Laws  1915,  c.  640,  and  Laws 
1916,  c.  420,  relRtlng  to  compensation  for  appropriation  of  lands,  waters, 
etc.»  to  the  purchaser  of  the  lot  for  damages  from  diminished  flow  in  a 
stream  on  one  side  of  the  canal,  resulting  from  its  use  of  Its  own  prop- 
erty, and  not  from  an  appropriation. 

2.  States  «®=s>112— Use  of  Peopebtt— Damages. 

Laws  1915,  c.  640,  and  Laws  1916,  c.  420,  relating  to  compensation  for 
damages  for  state's  appropriktion  of  any  lands,  waters,  etc.,  did  not  abol- 
ish the  safeguards  psovlded  by  Code  CIt.  Proc.  f  264,  as  to  claims  arising 
from  state's  use  of  such  lands,  waters,  eta,  which  might  have  damaged 
another's  property. 

3.  Limitation  of  Actions  ®=»56(7) — States  «=»184 — ^Divebsion  of  Wateb  of 

Stbkam—  Damages— LnfiTATioNS. 

Irrespective  of  Laws  a915v  c.  640,  and  Laws  1916,  c.  420,  a  daim  of 
damages  from  diminution  of  waters  of  a  stream  resulting  from  state's  use 
of  its  canal  property,  eta,  was  not  barred  entirely  by  lapse  of  time,  where 
diversion  and  resulting  damages  were  continuous,  and  recovery  might  be 
had  for  damages  accruing  within  six  months  prior  to  filing  of  notice  of 
intention. 

4.  Damages  ^s»l09— Land-— Tempobabt  Tbbspass. 

On  a  claim  against  the  state  for  damages  to  plain tifTs  land  by  diverting 
waters  of  a  stream,  where  no  permanent  damages  to  the  premises  were 
established,  the  state  would  be  liable  only  for  the  lessened  utility  of  the 
premises,  so  long  as  it  continued  and  persevered  in  the  diversion. 

5.  Canaxs  ^ss>18 — Injury  to  Pbopbbtt— Pbiob  Appkopbiations  of  Pabt. 

It  was  no  defense  to  claim  against  the  state  for  lessened  utility  of  pas- 
ture lot,  caused  by  diverting  waters  of  a  stream  flowing  through  it  in  the 
construction  of  a  barge  canal,  that  the  state  had  compensated  the  prior 
owner  of  the  pasture  lot  for  that  part  thereof  actually  appropriated  ana 
through  which  the  canal  was  constructed,  for  the  appropriation  merely 
made  the  state  the  owner  of  the  appropriated  part,  and  did  not  affect  the 
remainder  of  the  premises. 
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6.  Canals  ^=»X8 — ^Xnjttbies— Ditebsion  of  Water. 

As  to  a  claiih  against  the  state  for  damages  for  diversion  of  water 
from  pasture  lot  In  the  construction  of  a  barge  canal;  It  was  not  material 
that  the  construction  dlTertlng  the  water  was  effected  before  claimants 
obtained  their  contract  to  purchase  the  pasture  lot;  but  they  would  be 
permitted  recovery  for  diversion  for  the  six  months  prior  to  the  filing  of 
notice  of  Intention,  during  which  time  they  had  been  the  equitable  owners 
and  entitled  to  sole  possession  under  the  contract,  the  diversion  being  an 
Injury  to  their  right  of  possession  of  the  uninterrupted  flow  of  the  natu- 
ral stream  during  that  period. 

7.  Canals  <d=»18— DAMAaxch-BBCOVEBT. 

That  claimants  mistakenly  sought  to  recover  for  allied  permanent 
diminution  in  value  of  th^r  premises  from  diminution  of  waters  of  a 
stream  by  reason  of  state's  use  of  its  canal  property,  etc.,  would  not  af- 
fect nature  of  the  claim,  as  cpurt  would  apply  proper  measure  of  damages 
for  continuous  diversion  and  damages  during  period  for  which  they 
were  allowable. 

Claim  by  Fred  J.  Noakes  and  wife  against  the  State  of  New  York 
for  damages  for  cutting  off  and  diverting  all  the  waters  of  a  stream, 
which  arose  or  flowed  from  the  territory  southerly  of  the  Barge  Canal 
channel  in  the  town  of  Verona,  Oneida  county.  Claim  allowed  in  a 
certain  amount. 

Ward  J.  Cagwin,  of  Rome,  for  daimants. 

John  H.  Clogston,  Deputy  Atty.  uen.,  for  the  State. 

CUNNINGHAM,  J.  In  the  year  1904,  the  claimants  became  the 
owners  of  a  32-acre  tract  of  land  in  the  town  of  Verona,  Oneida  coun- 
ty, in  this  state,  known  in  this  case  as  the  "old  homestead  lot"  On 
or  about  August  7,  1912,  they  entered  into  a  land  contract  with  the  fee 
owner  of  a  neighboring  parcel  of  39  acres,  known  as  the  "pasture  lot," 
for  the  purchase  of  the  latter,  and  they  then  entered  into  possession 
under  said  contract,  which  has  been  in  force  at  all  times  thereafter. 
From  1904  to  August  7,  1912,  they  had  conducted  the  first  parcel  as  a 
dairy  farm,  and  from  the  latter  date  to  the  present  have  conducted 
both  tracts  in  conjunction  as  such.  A  small  natural  stream  of  water 
had  always  flowed  from  a  point  southerly  of  said  tracts,  in  a  northerly 
direction,  through  the  said  pasture  lot,  over  the  premises  of  other  own- 
ers, and  thence  across  the  old  homestead  lot.  It  afforded  water  for  the 
use  of  the  farm  and  the  cattle  maintained  on  it,  and  was  of  some  value 
for  that  purpose. 

In  1910,  the  state  duly  appropriated  certain  lands  intersecting  said 
stream  from  the  then  owner  of  the  pasture  lot,  and  in  that  year  excavat- 
ed through  the  appropriated  premises  and  dredged  a  channel  for  the 
Barge  Canal,  thereby  cutting  off  and  diverting  all  the  waters  of  the 
stream  which  arose  or  flowed  from  the  territory  southerly  of  the  Barge 
Canal  channel.  This  diversion  has  continued  to  the  present.  Part  of 
the  water  of  the  stream  arises  or  flows  across  the  claimant's  premises 
from  the  territory  northerly  of  the  Barge  Canal.  This  part  of  the  wa- 
ter has  been  unaffected  by  the  state.  The  state's  acts  and  the  resulting 
diversion  have  diminished  the  quantity  of  water  flowing  in  the  stream 
over  the  claimant's  premises  during  periods  of  the  year  other  than 
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those  of  drought.  In  such  periods,  the  acts  of  the  state  have  not  affect- 
ed the  flow  of  water  in  the  stream,  but  at  times  of  more  plentiful  sup- 
ply of  water  the  state's  conduct  has  diminished  the  quantity  then  flow- 
ing. 

The  notice  of  intention  was  filed  on  the  9th  day  of  May,  1916,  and 
the  claim  itself  was  filed  on  May, 13,  1916.  The  claim  recites  that  it 
is  filed  pursuant  to  chapter  640  of  the  Laws  of  1915,  a  so-called 
"enabling  act,"  extending  the  time  to  file  claims,  etc.,  in  certain  cases. 
It  was  filed  a  short  time  after  chapter  420  of  the  Laws  of  1916  became 
eifective. 

[  1  ]  This  claim  does  not  come  within  the  purview  of  the  statute,  ei- 
ther before  or  after  amendment.  The  claim  will  be  considered  as  filed 
under  the  statute  after  amendment.  The  act  relates  to  claims  for  "com- 
pensation or  damages  for  or  on  account  of  the  appropriation  by  the 
state  of  any  lands,  structures,  waters,  franchises  and  rights,  easements 
or  other  property."  It  is  clear  to  us  that  the  lands,  structures,  waters, 
franchises,  and  rights,  easements,  or  other  property  mentioned,  refers 
to  lands,  etc.,  of  the  claimant.  It  was  not  the  intention  of  the  Legis- 
lature to  extend  the  privileges  of  the  statute  to  all  claims  for  damages, 
nor  to  claims  for  damages  on  account  of  the  appropriation  or  use  of 
property,  not  of  the  claimant,  but  which  might,  nevertheless,  have  dam- 
aged premises  of  the  claimant.  Nor  was  it  intended  to  include  clai|Tis 
for  damages  with  which  the  appropriation  or  use  of  lands,  etc.,  by  the 
state  is  merely  incidental,  or  remotely  concerned  or  connected.  To 
come  within  the  remedial  provisions  of  this  statute,  the  damage  to  the 
claimant  must  be  the  proximate,  physical,  and  direct  result  of  the  ap- 
propriation or  use  by  the  state  of  land,  etc.,  of  the  claimant.  If  he 
had  no  interest  at  the  time  in  the  land,  etc.,  so  appropriated,  or  so  ac- 
tually used  by  the  state,  this  statute  does  not  apply  to  his  claim. 

[2]  This  damage  was  not  caused  by  the  appropriation  or  use  of  any 
lands  in  which  the  claimants  had  an  interest  at  the  time.  The  exca- 
vation and  dredging  of  the  channel  of  the  canal  was  effected  by  the 
state  on  its  own  premises — land  which  it  had  appropriated  previous  to 
any  construction  work  whatever.  The  state  did  not  appropriate  or  use 
any  property  of  the  claimants,  nor  were  the  claimants  damaged  on  ac- 
count of  such  appropriation  or  use.  They  were  damaged  as  the  result 
of  use  by  the  state  of  its  own  property,  and  of  a  use  confined  to  its  « 
own  property.  It  is  clear  to  us  that  the  Legislature  did  not  intend  to 
abolish  the  safeguards  provided  by  section  264  of  the  Code  of  Civil 
Procedure,  as  to  claims  arising  from  the  use  by  the  state  of  its  own 
premises,  which  use  may  have  damaged  the  claimants,  or  their  prop- 
erty. To  accomplish  such  a  result  would  require  a  more  clear  and 
certain  expression  of  intention  by  the  Legislature,  in  its  enactment  of 
a  change  so  important  and  inclusive  in  character. 

[3]  Irrespective  of  these  statutes,  this  claim  is  not  barred  entirely 
by  lapse  of  time.  The  diversion  was  continuous,  and  so  was  the  dam- 
age resultant  from  it,  and  recovery  may  be  had  for  the  damages  which 
accrued  during  the  period  of  six  months  prior  to  the  filing  of  the  notice 
of  intention.  Collins  v.  State,  103  Misc.  Rep.  217,  175  N.  Y.  Supp. 
555,  and  cases  cited.. 
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[4]  No  permanent  damage  to  the  premises  has  been  established. 
There  has  been  a  continuous  lessened  utility  of  the  premises  affected, 
for  which  the  state  is  liable  so  long  as  it  continues  and  perseveres  in 
the  diversion.    Collins  v.  State,  supra,  and  cases  cited. 

[6]  It  is  no  answer  to  the  claim  for  damage  in  the  use  of  the  pas- 
ture lot  that  the  state  has  compensated  the  prior  owner  of  the  entire 
pasture  lot  for  that  part  thereof  actually  appropriated,  and  through 
which  the  canal  is  constructed.  The  appropriation  made  the  state  the 
owner  of  the  part  appropriated.  The  remainder  of  the  premises  was 
not  affected  by  the  mere  appropriation,  but  by  ^he  construction  work  and 
diversion  which  followed,  and  the  omission  to  permit  the  continuation 
of  the  flow  of  the  stream,  by  a  culvert  or  other  means.  It  does  not 
appear  that  the  prior  owner  was  ever  compensated  in  any  way  for 
the  interruption  of  the  flow  of  the  stream,  or  in  any  other  manner, 
except  for  the  appropriation  of  the  land  through  which  the  canal  passes, 

[8]  Nor  is  it  material  that  the  construction  which  diverted  the  water 
was  effected  before  the  claimants  obtained  their  contract  to  purchase 
the  pasture  lot.  The  diversion  for  which  we  will  permit  recovery  is 
for  the  six  months  prior  to  the  filing  of  the  notice  of  intention,  during, 
which  time  the  claimants  have  been  the  equitable  owners  and  entitled 
to  sole  possession  under  the  contra<?t.  The  diversion  is  an  injury  to 
their  right  of  possession  of  the  uninterrupted  ffow  of  the.  natural 
stream,  during  that  period. 

[7]  The  fact  that  the  claimants  have  mistaken  their  measure  of 
damage  and  sought  recovery  for  alleged  permanent  diminution  in  the 
value  of  the  premises  does  not  affect  the  nature  of  the  claim.  The 
court  will  apply  the  proper  measure  of  damages  to  the  facts  alleged 
and  proved.  The  evidence  is  not  very  satisfactory  in  this  respect, 
but  there  is  sufficient  before  the  court,  as  to  pumping  costs  and  other 
facts,  to  enable  us  to  reach  a  conclusion  as  to  the  damage  suffered  dur- 
ing the  six  months'  period  involved.  That  damage  amounted  to  $20 
for  which  an  award  will  be  made. 

All  the  motions  made  by  the  state  at  the  close  of  the  claimant's  case, 
and  at  the  close  of  the  testimony,  are  denied,  with  an  exception  to  the 
state. 

Ordered  accordingly. 

ACKERSON,  P.  J.,  concurs. 


a06  Misc.  Rep.  19) 

WILLIAMS  V.  STATE. 

(Court  of  Claims  of  New  York.    January,  1919.) 

1.  Statics  ^b>112 — Public  IifPBOVEUXNT— Dauaobs. 

There  can  be  no  recovery  for  damages  accruing  to  a  claimant  as  tbe 

result  of  a  public  Improvement  effected  under  legislative  authority,  in  tbe 
absence  of  any  trespass  and  of  any  negligence;  the  Injury  in  such  cas<^ 
being  damnum  absque  injuria. 

^=:>For  oth«r  cases  see  same  topic  A  KEY-NUMBEP.  in  all  Key-Numbered  Digests  A  Indexes 
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2.  Canals  ^S9l8 — JPtJOOHitfo  of  I^and— Nbguoxkob— Clx<Anc, 

A  daim  for  damages,  sounding  In  negligence,  from  the  flooding  of  plain- 
tiffs  land  from  a  dam  erected  in  Hudson  river  pursuant  to  the  Barge 
Canal  Act  (laws  190S»  c.  147),  where  there  was  no  evidence  that  the  state 
did  or  (xnitted  to  do  anything  in  violation  of  the  requirements  of  due  care 
and  skill,  claim  would  be  dismissed  for  failure  to  establish  cause  of  ac- 
tion alleged. 

3.  CaH ALS  ^=»18— INJUBIBS  FBOK  DAH-^IilABILZTT. 

Where  the  state,  in  the  erection  of  a  dam  in  Hudson  river  pursuant  to 
the  Barge  Canal  Act  (Laws  1903,  c.  147),  directly  and  necessarUy  flooded 
claimant's  premises,  it  would  be  liable  for  the  trespass  in  an  appropriate 
proceeding  to  the  extoit  of  the  damages  properly  proved. 

4.  LnciTATXOR   OF  AMOTIONS  ♦s>6C»cn — States   #s>184—*Dahaobs-— Court   of 

Cl.4 IMS— Notice  of  Intxntion. 

Where  the  state's  trespass  by  flooding  claimant's  premises  to  her  dam- 
age was  continuous,  the  right  to  recover  was  not  barred  by  the  lapse  of 
time,  but  was  limited  by  (3ode  dv.  Proc.  |  264,  as  to  jurisdiction  of  Court 
of  Claims,  to  damages  accruing  within  six  months  prior  to  flUng  of  notice 
of  intenti(m. 
5b  Pleading  €=>237(8)— Amendment — New  Cause  of  Action. 

On  a  claim  against  state  for  damages  from  the  flooding  of  land,  brought 
on  a  ground  of  negligence,  a  motion  to  amend  the  claim  to  conform  to  the 
proof,  and  allege  a  dalm  for  trespass,  will  be  denied,  as  substituting  a 
different  cause  of  action  from  that  originally  alleged. 

6.  Damages  «=>109— Mbasubb  or  Damages — Temfobabt  Trespass. 

On  a  claim  for  the  flooding  of  land  by  the  construction  of  a  dam  in  the 
Hudson  river,  where  no  permanent  damage  was  shown,  the  measure  of 
damages  would  not  be  the  difference  between  the  value  of  the  land  before 
and  after  the  erection  of  the  dam,  but  the  lessened  utility  of  the  premises 
so  long  as  state  continued  its  trespass. 

7.  Damages  ^=»12— -Nominai*  Damages— Extent  of  Damage  Not  Shown. 

On  a  claim  against  the  state  for  damages  from  the  flooding  of  land, 
even  if  it  could  be  considered  as  a  claim  based  on  trespass,  recovery 
would  be  limited  to  nominal  damages,  where  there  was  an  absence  of 
proof  as  to  damages. 

Claim  by  Mary  R.  Williams  against  State  of  New  York  for  dam- 
ages caused  by  the  flooding  of  daimant's  land.    Claim  dismissed. 

Nash  Rockwood,  of  Saratoga  Springs  (H.  P,  Pendrick  and  C.  L. 
McMabcMi,  both  of  Saratoga  Springs,  of  counsel),  for  claimant. 
John  H.  ClogstiHi,  Deputy  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.    The  notice  of  intention  in  this  case  alleges : 

"The  claim  will  be  based  upon  the  negligence  of  the  state  of  New  York,  its 
officers,  agents,  and  servants,  in  constructing  and  maintaining  a  dam  across 
the  Hudson  river.    •    ♦    ♦ »» 

Also: 

*'All  of  the  said  damages  were  caused  by  the  overflow  of  the  said  waters  of 
the  said  Hudson  river,  whidi  overflow  was  and  is  caused  by  the  negligence 
and  improper  construction  of  said  Crocker's  Beefs  dam.    «    •    •  »* 

The  claim  itself  reads  in  part  as  follows: 

"FLrst  lliis  daim  Is  for  negligence  of  the  state  of  New  York  In  construct- 
ing and  maintaining  a  dam  across  the  Hudson  river,  «  •  •  and  particu- 
larly in  failing  to  provide  a  sufficient  opening  in  said  dam,  or  proper  appli- 
ance9  to  permit  the  water  to  escape  freely  through  said  dam." 

^s»For  other  cn^m  •«»  stme  to]>io  A  KBT-NUMBER  hi  (ill  Ke^- Numbered  Digests  &  lodexof 
X75N.Y.S.— 36 
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"Third.  That  In  the  months  of  April,  May,  and  June,  1913,  by  reason  of 
the  negligence  of  the  state  of  New  York  in  the  negligent  constrnctlon  of  said 
dam,  and  the  failure  to  provide  an  opening  In  said  dam  or  gates,  or  some 
other  proper  and  suflBdent  appliance  to  permit  the  waters  of  the  Hudson 
rlTer  to  flow  freely  through  said  dam,  the  waters  of  the  said  Hudson  river 
were  forced  back  in  and  upon  the  lands  of  this  claimant,  thereby  flooding  the 
same,  •  ♦  •  and  the  entire  property,  by  reason  of  the  aforesaid  flooding 
and  negligence  on  the  part  of  the  state  of  New  York,  is  unfit  for  use  and 
greatly  depreciated  in  value,  until  the  same  is  now  valueless  and  no  longer 
tenantable." 

On  the  trial,  the  claimant  established  that  she  became  the  owner  of 
'  the  premises  concerned  in  1905.  They  consist  of  about  5  acres  of 
land  on  the  bank  of  the  Hudson  river,  in  the  town  of  Moreau,  Sara- 
toga county.  On  the  premises  are  a  very  substantial  dwelling  house 
and  bam.  The  property  has  been  in  the  family  for  many  years.  Be- 
fore the  erection  of  the  dam  it  was  subject  to  floods  each  spring,  at 
which  time  the  water  from  the  river  came  upon  the  land,  and  into  the 
cellar ;  but  the  water  and  dampness  promptly  disappeared  with  the  re- 
cession of  the  water  of  the  river  after  these  floods.  In  the  year  1906 
the  state,  pursuant  to  the  authority  of  chapter  147  of  the  Laws  of 
1903,  known  as  the  Barge  Canal  Act,  erected  a  dam  in  the  Hudson 
river  known  as  Crocker's  Reefs  dam.  It  is  situated  about  4  miles 
south  of  the  claimant's  property,  and  is  built  of  masonry  and  concrete 
with  a  permanent  crest,  being  a  solid  wall  of  masonry  about  7  feet 
thick,  and  from  5  feet  to  15  feet  high.  It  has  no  gates.  This  dam  is 
part  of  the  Champlain  Canal  improvement,  and  its  purpose  is  to  main- 
tain the  river  above  it  at  a  level  constantly  adequate  for  the  purposes 
of  navigation.  The  effect  of  the  dam  is  to  raise  the  elevation  in  the 
river  along  claimant's  property  about  4  feet  in  times  of  low  water,  but 
in  periods  of  greater  discharge  the  effect  of  the  dam  upon  the  ele- 
vation of  the  water  at  the  claimant's  premises,  decreases,  until  under 
conditions  of  very  great  discharge,  or  natural  flood  conditions  in  the 
river,  it  does  not  raise  the  elevation  of  the  water  at  all  over  what  it 
would  be  otherwise  and  naturally.  The  soil  of  the  claimant's  premises 
is  pervious,  and  it  appears  that  the  level  of  the  ground  water  under 
it  varies  with  the  elevation  of  the  water  in  the  river. 

The  claimant  proved,  too,  that,  as  a  consequence  of  the  erection  of 
this  dam,  and  the  raising  of  the  elevation  of  the  river,  the  water  of 
the  latter  flowed  back  through  a  drainage  ditch  and  flooded  a  portion 
of  her  premises,  rendering  it  untillable,  and  that  the  cellar  of  her 
dwelling  house  became  wet  and  moist,  and  the  house  itself  became 
damp,  cold,  and  untenantable,  and  that  these  conditions  have  occurred 
and  persisted,  and  still  recur  and  persist,  at  times  and  periods  other 
and  longer  than  before  the  erection  of  the  dam. 

[1]  In  the  first  place,  it  is  the  law  that  there  can  be  no  recover>' 
for  damage  accruing  to  a  claimant  as  the  result  of  a  public  improve- 
ment effected  under  legislative  authority,  in  the  absence  of  any  tres- 
pass and  of  any  negligence.  The  injury  to  the  claimant  in  such  a  case 
is  damnum  absque  injuria.  Brooks  v.  State  of  New  York,  17  N.  Y. 
Ct.  CI.  77  \  13  N.  Y.  St.  Dept.  Rep.  38 ;  Weaver  v.  State  of  New  York, 
17  N.  Y.  Ct.  a.  13;  12  N.  Y.  St.  Dept.  Rep.  8;  Gordon  v.  Ellenville 
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&  K.  R.  Co.,  195  N.  Y.  137,  88  N.  E.  14,  47  L.  R.  A.  (N.  S,)  462; 
McKee  v.  Delaware  &  H.  Canal  Co.,  125  N.  Y.  353-356,  26  N.  E. 
305,  21  Am.  St.  Rep.  740. 

[2]  It  is  clear  that  the  notice  of  intention  and  claim  here  sound, 
not  in  trespass,  but  in  neglige;Qce.  They  leave  no.  doubt  that  negli* 
gence  is  the  gravamen  of  die  action.  The  claimant,  however,  has  fail- 
ed utterly  to  establish  the  negligence  of  the  state.  There  is  no  proof 
whatever  that  the  state  did  or  omitted  anything,  in  violation  of  the  re- 
quirements of  due  care  and  skill.  It  has  not  been  established  that 
gates,  or  other  devices,  in  such  a  dam  are  eith^  ueual,  feasiUe,  or  de- 
sirable; but,  on  the  contrary,  it  appeared  that,- because  of  the  variable 
human  element  involved  in  their  regulation  and  operation,  they  would 
be  much  less  safe  and  desirable.  'Die  claimant  has  failed  to  establish 
the  cause  of  action  alleged,  and  she  caxmot  recover  upon  it. 

[3, 4]  It  appears  that  the  erection  of  the  dam  resulted  directly  and 
necessarily  in  the  flooding  of  the  claimant's  premises  ^xai  damaged  her. 
For  this  trespass  the  state  would  seem  to  be  liable  in  an  appropriate 
proceeding  to  the  extent  of  the  damage  properly  proved.  The  trespass 
is  continuous,  and  therefore  the  right  to  recover  is  not  barred  by  the 
lapse  of  time,  but  is  limited  to  the  damages  accruing  within  six  months 
prior  to  the  filing  of  the  notice  of  intention.  Code  Civ.  Proc.  §  264 ; 
Collins  V.  State  of  New  York,  103  Misc.  Rep.  217,  175  N.  Y.  Supp. 
555,  and  cases  cited ;  Noakes  v.  State  of  New  York,  104  Misc.  Rep. 
276,  175  N.  Y.  Supp.  557. 

[6]  But  the  claim  is  based  on  negligence  only,  as  we  have  indicated. 
On  the  trial,  at  the  conclusion  of  her  case,  the  claimant  moved  to 
amend  the  claim  to  conform  it  to  the  proof,  in  effect,  to  allege  a  claim 
for  trespass  instead  of  negligence.  Decision  on  this  motion. was  re- 
served. It  is  now  denied,' with  an  exception  to  the  claimant.  A  recent 
decision  of  the  Appellate  Division  points  out  that  such  an  amendment 
substitutes  a  different  cause  of  action  for  that  originally  alleged,  and 
is  tmauthorized  and  erroneous,  and  recovery  can  be  had  only  on  the 
cause  of  action  pleaded.  Konner  v.  State  of  New  York,  180  App. 
Div.  837,  168  N.  Y.  Supp.  345.  So  the  claimant  cannot  recover  on 
the  theory  of  a  trespass.  In  brief,  she  cannot  recover  for  trespass, 
because  she  did  not  allege  it ;  she  cannot  recover  for  negligence,  be- 
cause she  has  failed  to  establish  it.  Konner  v.  State  of  New  York, 
supra. 

[I,  7]  No  permanent  damage  to  the  premises  has  been  established. 
If  the  dam  were  removed,  or  the  causal  conditions  of  which  the  claim- 
ant complains  were  corrected,  the  premises,  from  that  moment,  would 
resume  the  situation  existing  prior  to  1906.  The  premises  will  be 
affected  and  damaged  only  so  long  as  the  dam  remains  unchanged. 
It  is  obvious  that  if  the  dam  were  removed,  or  if  gates  or  other  de- 
vices could  be  and  should  be  installed,  which  would  relieve  the  situa- 
tion at  critical  times,  the  claimant's  damages  would  end.  The  state 
could,  perhaps,  terminate  the  claimant's  damages  at  any  time,  and  it 
is  quite  conceivable,  in  view  of  the  substantial  damages'  claimed  here, 
and  of  the  probability  that  others  are  similarly  affected,  that  the  state 
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might  choose  that  course.  The  measure  of  the  claimant's  damage, 
therefore,  is  not  the  difference  between  the  value  of  the  premises  be- 
fore and  after  the  erection  of  the  dam,  which  would  be  so  if  the  dam- 
age to  the  premises  were  permanent,  but  the  proper  measure  is  the 
lessened  utility  of  the  premises  affected,  so  long  as  the  state  continues 
and  perseveres  in  the  trespass.  Collins  v.  State  of  New  York,  supra; 
Noakes  v.  State  of  New  York,  supra.  The  only  evidence  offered  by 
the  claimant  of  the  amount  of  her  damages  related  to  the  value  of  her 
premises  before  the  construction  of  the  dam  and  the  value  at  the  time 
of  the  trial,  her  contention  being  that  the  diflfercncc  should  be  the 
measure  of  her  recovery.  She  refrained  from  presenting  any  evi- 
dence whatever  of  the  amount  of  loss  of  rental  value  or  of  lessened 
utility  of  the  property,  during  any  time  or  period  whatever.  There- 
fore, even  if  there  were  no  variance  between  her  pleadings  and  proof 
which  would  bar  recovery,  the  case  would  lack  the  essential  element 
of  evidence  of  the  damages  to  which  the  claimant  otherwise  might  be 
entitled,  and  it  would  seem  that  her  recovery  would  be  limited  to  nom- 
inal damages,  because  of  this  omission  of  proof. 

It  IS  clear  from  the  foregoing  discussion  that  the  claim  must  be  dis- 
missed. All  motions  made  by  the  state  at  the  trial,  decision  upon  which 
was  reserved,  are  hereby  denied,  with  an  exception  to  the  state. 

Claim  dismissed. 

ACKERSON,  P.  J.,  concurs. 


(104  Mlfic.  Rep.  287) 

BASTIAN  ▼.  STATB. 

(Court  of  Claims  of  New  York.    July,  1918.) 

1.  States  ^=»184 — New  Xobk  Coubt  of  Claims — Juoisdictiow— Statttte— 

"Use." 

Laws  1916,  c.  640,  as  amended  by  Laws  1916.  c  420,  giring  Court  of 
Claims  Jurisdiction  of  claims  for  damages  for  state's  appropriation  or  use 
of  land,  etf\,  does  not  include  claims  for  damages  with  which  appropria- 
tion or  use  is  merely  incidental  or  remotely  concerned,  and  the  damage  to 
come  within  statute  must  be  the  proximate,  physical,  and  direct  result  of 
appropriation  or  use  of  claimant's  land ;  '^use^'  having 'its  ordinary  mean- 
ing of  employing  anything  or  applying  it  to  one's  service. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Use.] 

2,  States  «s»184 — New  Yobk  CbURT  or  Cj:.AiMa-~DAUAGB  to  Cbops— Jubis- 

DicnoN. 

Under  Laws  1915,  c.  640,  as  amended  by  Laws  1916,  c.  420,  a  claim  for 
damages  to  crops  by  one  working  a  farm  on  shares  was  not  within  tho 
jurisdiction  of  the  Court  of  Claims,  and  would  be  dismissed,  where  owner 
of  farm  had  been  paid  an  award  for  permanent  appropriation  for  part  of 
it,  and  where  state's  use  of  Its  own  property  caused  water  to  flood  part  of 
remainder  of  farm. 


^3»FDr  other  cases  tm  same  toplo  ft  KBY-NUMBSIt  la  all  Xer-Nambei«d  DIteeto  4k  lodezef 
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8.  States  ^=»112 — ^Tbsspasb  bt  Employes — ^Liabilitt. 

Where  the  unauthorized  acts  of  state  employes  resulted  In  damage  by 
flood  to  crops  on  land  which  claimant  was  working  on  shares,  and  where 
there  was  no  statutory  provlBlon  for  compensation,  the  state  was  not 
responsible  therefor. 

Claim  No.  14^5  by  Daniel  Bastian  against  the  State  of  New  York 
for  damages  to  crops  of  claimant  working  a  farm  on  shares.  Claim 
dismissed. 

Heiby  W.  Ungerer,  of  Rochester,  for  claimant, 
Harry  W.  Ehle,  Deputy  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  In  each  of  the  years  1909  and  1910,  this 
claimant  was  working,  upon  equal  one-half  shares  of  the  crops,  a 
farm  through  which  passed  the  proposed  route  of  the  Barge  Canal. 
The  owner  of  the  farm  which  is  situate  in  the  town  of  Galen,  Wayne 
county,  in  this  state,  was  William  Creager,  who,  prior  to  the  filing 
of  this  claim,  filed  a  claim  in  this  court  for  the  permanent  appropria- 
tion of  a  portion  of  the  farm,  and  received  an  award  of  $4,000,  in 
full  settlement  of  his  claim.  The  award  was  paid  before  this  claim 
was  filed.  This  claimant  was  not  a  party  to  that  proceeding,  nor  was 
any  notice  of  the  appropriation  sCTved  upon  him.  The  claimant  has 
filed  no  notice  of  intention  herein,  and  this  claim  was  filed  on  the  2d 
day  of  September,  1916w  It  alleges  that  it  is  filed  pursuant  to  the 
provisions  of  chapter  420  of  the  Laws  of  1916,  In  April,  1909,  the 
state's  resident  engineer,  accompanied  by  the  contractor  who  was  to 
build  a  bridge  in  connection  with  the  Barge  Canal  improvement  on  or 
near  the  farm,  called'  on  Creager  and  stated  that  the  state  was  about 
to  appropriate  a  part  of  the  farm,  and  that  proceedings  to  that  end 
would  be  soon  instituted.  He  requested  permission  to  begin  work  be- 
fore the  proceedings  were  begun.  Creager  was  told  that  they  would 
occupy  about  2  acres,  and  would  not  damage  any  of  the  crops  on  the 
rest  of  the  land.  Creager  consented.  This  claimant  was  not  con- 
sulted, and  did  not  consent  to  any  of  the  acts  herein  referred  to. 

The  appropriation  by  the  state  of  about  45  acres  of  the  farm  was 
made  on  July  17,  1909.  On  or  aboift  May  24,  1909,  and  between  that 
date  and  July  17,  1909,  a  number  of  men,  whose  identity  is  not  cer- 
tain, but  whom  we  find  from  the  proof  to  be  employes  of  the  state, 
or  operating  under  its  orders,  began  work  on  the  farm,  as  a  result  of 
which  much  df  the  crops  in  which  this  claimant  was  interested  was  de- 
stroyed, and  he  was  damaged  in  various  ways  t  (a)  They  invaded,  ex- 
cavated, and  trampled  on  the  corn  crop,  and  destroyed  much  of  it.  (b) 
They  dumped  and  deposited  earth  in  a  ditch  on  the  farm,  and  adjacent 
to  the  com  field,  so  that  the  water  of  the  ditch  backed  up  and  flooded 
a  large  part  of  the  com  crop.  By  both  acts  of  the  state  aforesaid,  6 
acres  of  the  com  crop  were  destroyed,  (c)  They  cut  trees  on  the  farm 
and  dragged  them  over  the  field  containing  the  growing  oat  crop,  and 
destroyed  five  acres  of  it.    (d)  By  the  clogging  of  the  ditch  mentioned, 
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3  acres  of  growing  hay  were  flooded  and  ruined,  (e)  In  October,  1910,. 
they  built  an  embankment  on  that  part  of  the  premises  which  the  state 
had  then  appropriated,  in  such  a  manner  as  to  completely  cut  off  the 
ditch,  causing  the  water  to  flood  3  acres  of  the  land  remaining  to 
Creager,  which  the  claimant  had  seeded  to  hay. 

Several  interesting  and  somewhat  intricate  questions  of  law  con- 
front us,  but,  our  disposition  of  two  of  them  beinl^  determinative  of 
the  claim,  it  is  unnecessary  to  comment  upon  the  others,  as  they  cannot 
affect  the  result. 

[1,2]  The  claim  presents  two  alleged  causes  of  action,  one  alleged 
to  have  accrued  in  1909,  and  the  other  in  1910.  If  the  cayse  of  ac- 
tion alleged  to  have  accrued  in  1910  is  not  within  the  provisions  of 
chapter  420  of  the  Laws  of  1916,  it  is  obvious  that  there  can  be  no 
recovery  upon  it.  The  part  of  that  statute  with  which  we  are  con- 
cerned reads  thus: 

"Sec.  L  The  Court  of  Claims  shall  have  Jurisdictioii  of  ♦  •  •  any 
claim  ♦  ♦  ♦  heretofore  accrued,  which  shall  be  filed  within  one  year 
after  this  act  takes  effect,  for  compensation  or  damages  for  or  on  account 
of  the  appropriation  or  use  by  the  state  of  any  lands,  structures,  waters, 
franchises,  rights,  easements  or  other  property,  •  «  «  notwithstanding 
the  lapse  of  time  since  the  accrual  of  the  claim.  *  •  *  The  filing  of  sudi 
claim  shall  also  be  in  Ueu  and  stead  of  any  notice  of  intention  to  so- 
file.    ♦    •    ♦•' 

This  statute  amended  chapter  640  of  the  Laws  of  1915,  to  read  as 
above.  Chapter  640  of  the  Laws  of  1915  related  solely  to  claims  for 
compensation  or  damages  for  or  on  account  of  the  appropriation  of 
lands,  etc.  The  amendment,  among  other  changes,  brought  within  the 
effect  of  the  statute,  also,  claims  for  or  on  account  of  the  use  by  the 
state  of  lands,  etc.  The  word  "use,"  in  this  statute,  should  have  its 
ordinary  meaning.  It  is  defined  in  Webster's  Dictionary  (Rev.  Unab. 
1913  Ed.)  as  follows: 

"The  act  of  employing  anything,  or  of  s.ppl\ying  it  to  one's  service;  the- 
state  of  being  used,  employed  or  applied.'* 

We  are  agreed  that  the  statute  applies,  not  merely  to  claims  for  ap- 
propriation, but  to  claims  for  or  qji  account  of  the  use  by  the  state  of 
lands,  etc.,  in  certain  cases.  But  to  quote  from  a  case  recently  decid- 
ed by  us : 

"It  is  clear  to  us  that  the  lands,  structures,  waters,  franchises  and  rights, 
easements,  or  other  property  mentioned,  refers  to  lands,  etc.,  of  the  claimant. 
It  was  not  the  intention  of  the  JjegLslature  to  extend  the  privileges  of  the 
statute  to  all  claims  for  damages,  nor  to  claims  for  damages  on  account  of 
the  appropriation  or  use  of  property,  not  of  the  claimant,  but  which  might, 
nevertheless,  have  damaged  premises  of  the  claimant.  Nor  was  it  Intended 
to  Include  claims  for  damages  with  which  the  appropriation  or  use  of  lands, 
etc.,  by  the  state  is  merely  incidental,  or  remotely  concern^  or  connected. 
To  come  witldn  the  remedial  provisions  of  thXs  statute,  the  damage  to  i^ 
claimant  must  be  the  proximate,  physical,  and  direct  result  of  the  ai^ropri- 
ation  or  use  by  the  state  of  land,  etc.,  of  the  claimant.  If  he  had  no  interest 
at  the  time  In  the  land,  etc.,  so  appropriated,  or  so  actually  used  by  the- 
state,  this  statute  does  not  apply  to  his  claim.  This  damage  was  not  caused 
by€he  appropriation  or  use  of  any  lands  in  which  the  claimants  had  an  in- 
terest at  the  time.  The  excavation  and  dredging  of  the  channel  of  the  canaT 
was  effected  by  the  state  on  its  own  premises — land  which  it  had  approprl- 
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ated  previcras  to  any  oonstructlbn  work  whatever.  Hie  state  dtd  not  appro- 
priate or  use  any  property  of  the  claimants,  nor  were  the  claimants  damaged 
on  account  of  such  appropriation  or  use.  They  were  damaged  as  the  result 
of  use  by  the  state  of  its  own  property,  and  of  a  use  confined  to  its  own  prop- 
erty. It  is  clear  to  us  that  the  Legislature  did  not  intend  to  abolish  the  safe- 
guards provided  by  section  264  of  the  Code  of  Civil  Procedure,  as  to  claims 
arising  from  the  use  by  the  state  of  its  own  premises,  which  use  may  have 
damaged  the  claimants,  or  their  property.  To  accomplish  such  a  result  would 
require  a  more  clear  and  certain  expression  of  intention  by  the  Legislature, 
in  its  enactment  of  a  change  so  important  and  inclusive  in  character." 
Noakes  v.  State,  104  Misc.  Rep.  279,  176  N.  Y.  Supp.  557. 

It  is,  then,  clear  that  the  cause  of  action  for  the  alleged  damage  of 
1910  is  not  within  the  provisions  of  the  statute,  and  that  the  court  is 
without  jurisdiction  as  to  it. 

[3]  We  have  been  requested  by  the  claimant  to  find  that  all  the  acts 
complained  of  and  alleged  to  have  occurred  in  1909  and  1910  were 
trespasses  against  the  claimant.  If  that  be  the  case  as  to  the  cause  of 
action  in  1910,  it  will  afford,  under  the  discussion  which  will  follow, 
an  additional  reason  for  the  dismissal  of  that  alleged  cause  of  action. 
The  acts  perpetrated  in  1909,  and  constituting  the  other  alleged  cause 
of  action  of  the  claim,  unquestionably  were  trespasses,  if  they  were 
wrongs  at  all.  The  proof  was  not  clear  and  certain  that  the  men  who 
perpetrated  these  injuries  to  the  crops  were  employes  of  the  state. 
If  they  were  not,  or  if  they  did  not  act  under  the  direction  of  the 
state's  officers,  of  course,  the  state  would  not  be  liable  for  their  con- 
duct. It  is  fairly  inferable  from  all  the  testimony,  however,  that  they 
were  acting  pursuant  to  the  orders  of  the  resident  engineer,  and  we 
have  found  them  to  be  such  employes,  for  the  purposes  of  this  case. 
For  the  use  of  property  by  the  state,  or  its  employes,  with  the  con- 
sent of  the  owners,  by  arrangement  and  agreement  with  the  latter,  to 
pay  for  such  use,  recovery  may  be  had  in  this  court  for  use  and  oc- 
cupation. Remington  v.  State  of  New  York,  116  App.  EKv.  522,  101 
N.  Y.  Supp.  952. 

But,  as  »oted,  the  acts  complained  of  were  trespasses.  The  state 
is  not  liable  for  a  trespass  committed  by  its  employes,  ostensibly  in  its 
behalf,  without  statutory  authority,  and  without  appropriate  statutory 
provision  for  just  compensation  therefor.  Litchfield  v.  Pond,  186  N. 
Y.  66,  78  N.  E.  719;  Remington  v.  State  of  New  York,  supra.  The 
Barge  Canal  Act  (chapter  147  of  the  Laws  of  1903)  contains  no  pro- 
vision authorizing  such  acts  by  the  employes  of  the  state,  and  provides 
no  means  or  plan  of  compensation  for  them.  That  act  affords  but 
one  method  for  the  taking  of  private  property,  and  that  is  contained 
in  section  4.  These  acts  were  not  effected  pursuant  to  that  section, 
nor  did  they  purport  to  be.  There  was  no  authority  in  any  employ6 
of  the  state  to  perpetrate  them,  and  no  statutory  provision  for  compen- 
sation for  them.  They  amounted  to  the  taking  of  private  property  of 
the  claimant.  Under  the  authorities  we  have  mentioned,  they  were 
but  the  trespasses  of  the  individuals  who  committed  them,  and  for 
them  the  state  is  not  responsible.  Therefore  there  can  be  no  recovery 
for  the  alleged  cause  of  action  of  1909, 
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The  motion  made  by  the  state,  at  the  close  of  the  testimony,  for  the 
dismissal  of  the  claim  is  in  all  respects  granted,  with  an  exception  to 
the  claimant. 

Claim  dismissed. 

ACKERSON,  P.  J.,  concurs. 

(103  Misc.  Rep.  221) 

STANTON  V.  STATE, 

(Court  of  Claims  of  New  York.    April,  1918.) 

1.  Highways  ^=»113(4) — Constbuction  Contracts — Changes — ^Estimate. 

If  an  it<^m,  due  to  change  In  contract  for  construction  of  a  macadam 
road,  would  cause  contract  expense  to  exceed  original  estimate,  contractor 
could  not  recover  on  such  item  without  an  amendment  of  original  esti- 
mate, as  provided  by  Highway  Law,  §  ISO,  subd.  9. 

2.  Highways  ^=»113(4) — Oon8Tbuction  ot  Macadam  Roads — Eztbas. 

Under  statute  providing  that  state  and  county  highways  shall  be  con- 
structed or  improved  "by  contract,"  and  that  **all  contingencies  arising 
during  the  prosecution  of  the  work  shall  be  provided  for  to  the  satisfac- 
tion of  the  commission  and  as  may  be  agreed  upon  in  the  original  or  by 
a  supplemental  contraict  executed  by  the  commission,"  a  contractor  could 
not  recover  for  extra  work,  unless  It  was  provided  15or  in  original  contract 
or  by  a  supplemental  agreement  executed  by  commission,  and  it  is  im- 
material that  such  work  was  ordered  to  be  done  by  county  engineer. 

3.  Highways  ^=>113(4) — Impeovements — CJontracts— Extra  Work. 

Where  a  contract  for  construction  of  a  macadam  road  provided  that 
top  course  lAould  be  8  inches  tlUck  and  road  16  feet  wide,  constructing 
such  top  course  3^  Inches  thick  and  the  road  16  feet  and  4  Inches  wide 
would  include  extra  or  additional  work  which  a  county  engineer  would 
have  no  power  to  require,  and  for  which  contractor  could  not  recover.  In 
the  absence  of  a  supplemental  agreement. 

4.  Highways  ^=>113(4) — Impbovekent — Contracts. 

A  contract  requiring  a  top  course  of  a  macadam  road  to  be  3  inches 
thick  requires  that  the  minimum  thickness  be  3  inches,  and  an  average 
thickness  of  3%  Inches  would  be  no  more  than  a  reasonably  practical 
compliance  with  the  contract. 

5.  Highways    ^=s>113(4) — ^Improvement — Contracts — "Natural    Solid    As- 

phalt." 

Under  a  contract  to  construct  a  macadam  road  providing  that  the  fluxed 
natural  asphalt  should  be  composed  of  at  least  65  per  cent,  of  a  refined 
"natural  solid  asphalt,"  contractor  had  no  right  to  use  an  asphalt  achieved 
by  refinement  not  containing  a  natural  solid  asphalt,  although  the  materi- 
al as  finally  prepared  would  be  identical  with  that  pr^ared  from  natural 
solid  asphalt 

6.  Highways  ^5=>113(4) — Improvement — Contracts — Materials. 

A  contractor,  constructing  a  macadam  road,  must  comply  with  exact 
terms  of  contract  as  to  materials  to  be  used,  and  it  Is  not  enough  that 
material  supplied  is  equivalent  or  superior  to  that  provided  in  the  con- 
tract 

7.  Highways   ^»113(4) — Improvement — Contracts—Substantial  Perform- 

ance. 

It  is  a  fundamental  essentifCl  to  recovery  for  substantial  performance 
of  a  contract  with  the  state  for  the  construction  of  a  n^ft^dnin  highway 
that  the  failure  to  perform  exactly  was  inadvertent  and  unintentional, 
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and  a  contraictor  cannot  assert  a  ixMsltive  right  to  omit  exact  performance^ 
and  to  make  substantial  performance  In  advance  of  doing  the  work. 

8.  Contracts  ^s>2M — Sttbstantial  Perfobmancb^-Rboovkbt. 

Recovery  for  sulMtantial  performance  of  a  contract  Is  limited  to  the 
contract  price,  less  the  amocmt  which  It  would  cost  the  adverse  party  to 
complete  exact  performance. 

9.  Highways  «=>113(4) — Ihfbovbmxnts — Bbjbach  of  Contract  by  State — 

Duty  of  Ck)NTBACT0B. 

A  contractor,  constructing  a  macadam  road,  was  obliged  to  take  all 
reasonable  means  to  minimize  or  obviate  damage  due  to  delay  caused 
by  wrongful  acts  of  the  state,  and  failure  to  proceed  with  parts  of  the 
work  not  Interfered  with,  because  contractor  feared  people  would  Invade 
and  travel  on  road  and  Injure  It,  was  Inexcusable,  where  county  engineer 
had  closed  highway  to  traffic  under  Highway  Law,  (  77,  and  it  was  con- 
tractor's duty  under  contract  to  protect  his  work. 

10.  Highways   «=>113(4) — ^Improvements — Contracts — "Apfroved    Stone"— 

"SATISrAOTORY." 

Where  Information  for  bidders  stated  that  contractor  would  be  re- 
quired to  lay  the  wearing  surface  of  a  macadam  road  on  a  subbase  bot- 
tom course  of  ''approved  stone,"  and  the  specifications  provided  that  the 
bottom  course  should  be  of  stone  "satisfactory"  to  the  commissioner,  a 
contractor  had  no  right  to  assume  that  certain  shale  rock  In  the  district 
was  ''approved,"  or  ^'satisfactory,"  from  the  fact  that  it  had  been  used 
for  subbase  bottom  course  in  two  other  roads  in  the  district,  even  though 
such  stone' had  given  satisfactory  results. 

[Ed.  Note. — For  other  definitions,  see  WoMs  and  Phrases,  First  and 
Second  Series,  Satisfactory.] 

11.  States    ^=»184 — Claims— Allowance    by    Coxibt   of   Claims— Cost   of 
Prxnting. 

The  Court  of  Claims,  in  a  proceeding  by  a  contractor  to  recover  for 
extras  furnished  in  construction  of  a  macadam  road,  has  no  legal  authori- 
ty to  allow  cost  of  printing  claims. 

Claim  by  Richard  P.  Stanton  against  the  State  of  New  York  for  the 
improvement  of  Millbrook  Village  County  Highway  No.  1114.  Dis- 
missed. 

Elijah  T.  Russell,  of  Millbrook  (James  A.  Parsons,  of  Albany,  of 
counsel),  for  claimant. 

Henry  P.  Nevins,  Deputy  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  The  claimant,  on  August  1,  1913,  made  a 
contract  with  the  state  of  New  York,  through  the  state  highway  com- 
missioner, for  the  improvement  of  the  highway  known  as  '^Millbrook 
Village  County  Highway  No.  1114,"  by  the  construction  of  a  road  of 
the  grouted  bituminous  macadam  type.  The  claim  originally  aggregat- 
ed ^,877.88,  with  interest  from  March  15,  1915,  but  has  been  duly 
amended  in  such  manner  that  the  total  amount  of  it  is  $6,744.29.  It 
is  predicated  on  the  alleged  improper  and  unlawful  refusal  of  the 
state  highway  commissioner  to  include  in  the  final  estimate,  and  to 
allow  and  pay  for  various  items  of  work  and  materials,  and  for  cer- 
tain alleged  changes  of  materials  required  by  the  commissioner,  in 
the  performance  by  the  claimant  of  the  contract.  There  are  six  items, 
and  briefly  they  are  as  follows : 
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(1)  That  the  engineers  of  tlie  highway  department  required  the  claim- 

ant to  construct  the  top  course  3^  inches  thick,  whereas  the 
contract  provided  for  such  a  course  3  inches  thick,  requiiing  400 
additional  cubic  yards  of  top  course  macadam  at  the  contract 
unit  price  of  $4.25  per  cubic  yard,  a  total  of |1,700.00 

(2)  That  the  said  engineers  required  the  claimant  to  construct  the  road 

16.4  feet  wicke,  whereas  the  contract  required  the  road  to  be  16 
feet  wide,  thus  requiring  52.2  additional  cubic  yards  of  subbase 
at  the  contract  unit  price  of  $1,90,  $93.10;  and  63  additional 
cubic  yards  of  subbase  at  the  contract  unit  price  of  $1.90  cubic 
yard,  $119.70 ;  and  49  additional  cubic  yards  of  top  coursge  at  the 
contract  unit  price  of  $4.25  per  cubic  yard,  $208.25 — a  total  of. .      421.05 

(3)  That  the  commissioner  and  his  representatives  refused  to  allow 

the  use  of  certain  bituminous  material  A,  which,  claimant  alleg- 
ed, complied  with  the  contract  specifications  and  compelled  the 
claimant  to  use  certain  other  bituminous  material  A,  resulting  in 
an  increased  cost  to  the  claimant  for  said  material  of 287.80 

(4)  That  the  last-mentioned  conduct  of  the  state  highway  commis- 

sioner and  his  representatives  caused  a  delay  of  six  weeks  1b 
the  completion  of  the  top  course,  damaging  the  claimant  in  the 
sum  of 831.00 

(5)  That  the  claimant  was  Induced  by  the  commissioner  and  his  repre- 

sentatives to  believe,  and  did  believe,  that  certain  local  stone 
known  as  shale  could  be  used  in  the  construction  of  the  subbase, 
but  that  the  latter  refused  to  permit  the  claimant  to  use  same, 
and  required  stone  other  than  the  local  stone  or  shale  to  be  used 
for  subbase,  resulting  in  increased  cost  to  the  claimant  therefor 
in  the  sum  of  $2,162.24.  That  this  alleged  improper  action  on 
the  part  of  the  state  highway  commissioner  and  his  represen- 
tatives caused  an  increase  of  cost  to  claimant  for  the  top  course 
stone  of  $1,837.20,  a  total  of 3,999.44 

(6)  Printing  claim,  estimated  at ^ 5.00 

Total $6,744.29 

Item  (1). — Several  interesting  problems  naturally  are  suggested  by 
this  inquiry: 

[1]  (a)  Would  this  item,  if  allowed,  cause  the  contract  expense  to 
exceed  the  original  estimate  ?  If  it  would,  there  could  be  no  recovery 
without  an  amendment  of  the  original  estimate,  as  provided  by  the 
statute.  Highway  Law  (Consol.  Laws,  c.  25)  §  130,  subd.  9.  There 
is  no  evidence  on  this  subject,  and  the  state  did  not  raise  the  question, 
so  we  are  not  concerned  with  it. 

[2]  (b)  Is  a  supplemental  contract  a  necessary  prerequisite  to  re- 
covery for  this  work?  The  statute  provides  that  state  and  county 
highways  shall  be  constructed  or  improved  "by  contract,"  and  "all 
contingencies  arising  during  the  prosecution  of  the  work  shall  be  pro- 
vided for  to  the  satisfaction  of  the  commission,  and  as  may  be  agreed 
upon  in  the  original,  or  by  a  supplemental  contract,  executed  by  the 
commission."  This  would  seem  to  leave  no  room  for  recovery  for 
so-called  extra  work.  It  is  clearly  the  intention  of  the  statute  to  pro- 
vide that  there  shall  be  no  recovery  for  work  done  or  materials  fur- 
nished, unless  they  are  provided  for  in  the  original  contract,  or  by  a 
supplemental  agreement  executed  by  the  commission.  The  purpose  is 
obvious.  It  is  to  prevent  the  creation  of  a  liability  against  the  state 
by  the  conduct  of  the  contractor  without,  or  with,  the  cognizance  and 
co-operation  of   state  employes,  other  than  the  commissioner.     The 
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power  to  increase  the  amount  of  work  to  be  done  and  compensation 
to  be  paid  is  centered  in  the  commissioner,  who  must  act  by  supple- 
mental agreement  if  the  state  is  to  be  obligated.  The  duty  of  the 
contractor  is  clear.  It  is  to  perform  his  original  contract,  and,  if  or- 
dered to  do  more,  he  has  the  right  to  insist  on  the  execution  of  a 
supplemental  agreement,  or  he  may  refuse  to  comply  with  any  direc- 
tions outside  the  limitations  and  purview  of  his  original  agreement. 
This  particular  contract  is  consonant  with  the  statutory  provision,  but 
is  more  ample  and  explicit  in  its  terms.  It  provides  (paragraph  4,  page 
5): 

'The  state  ♦  •  ♦  reserves  the  right  to  makd  such  additions  ♦  ♦  • 
as  it  deems  necessary,  making  an  allowance  «  •  *  therefor  at  the  prices 
named  in  the  proposal  for  this  work.  *  *  *  It  is  further  agreed  that  any 
increase  of  quantities  or  extra  work  performed  or  materials  furnished  shall 
he  covered  ty  a  supplemental  cofUract  as  provided  in  chapter  SO,  Laws  of 
1909,  and  amendments  thereto," 

Again,  on  page  8  of  the  "Information  for  Bidders"  it  is  stated : 

"Whenever  an  Increase  of  quantity  «  «  *  occurs,  then  such  excess  must 
he  agreed  upon  in  writing  as  provided  in  chapter  SO  of  the  Laws  of  1909,** 

The  other  provisions  in  the  contract,  relating  to  the  right  of  the 
state  to  increase  quantities,  must  be  construed  with  these  provisions, 
and  mean  that  the  state,  through  the  commission,  has  the  right  to  re- 
quire such  increase,  on  the  terms  stated,  to  be  provided  for  in  a  sup- 
plemental contract,  to  be  executed  by  the  commissioner  and  contractor. 
We  conclude  that  there  can  be  no  recovery  for  any  work  performed 
or  materials  furnished,  unless  they  were  performed  pursuant  to  the 
provisions  of  the  original,  or  a  supplemental,  contract  executed  by  the 
commissioner,  and  that  no  conduct  of  other  employes  of  the  state,  or 
of  the  contractor  himself,  or  of  both,  can  create  an  obligation,  binding 
upon  the  state,  for  work  performed  otherwise.  The  contractor  has 
the  right  to  refuse  to  comply  with  directions  of  an  engineer  to  perform 
work  not  within  his  original  or  a  supplemental  agreement.  If  he  obeys 
the  engineer  in  such  a  case,  his  act  is  voluntary  and  does  not  bind  the 
state  to  pay  for  it.  The  claimant  testified  that  he  knew  this  item  was 
not  required  by  his  contract,  but  he  complied  with  the  engineer's  di- 
rection to  "avoid  friction"  with  the  latter. 

[3]  (c)  Did  the  contract  permit  the  engineer  to  increase  the  thick-  . 
ness  of  the  top  course  of  the  road  from  3  to  3^/2  inches  ?  If  there  was 
an  actual  increase  here,  then  the  engineer,  as  we  have  shown,  had  no 
power  to  require  it,  because  it  would*  be  extra  or  additional  work,  re- 
quiring a  supplemental  agreement.  The  plans  and  specifications  spe- 
cifically provide  for  a  top  course  3  inches  thick ;  and,  further,  the  "In- 
formation for  Bidders"  specifically  warned  the  contractor  that  such 
work  would  not  be  paid  for.    On  page  3  it  reads : 

"No  greater  depth  or  width  of  stone,  gravel,  or  other  kind  of  pavement  will, 
however,  be  paid  for  than  that  called  for  in  the  plans  and  specifications.'* 

[4]  (d)  Does  this  item  include  any  work  for  which  the  claimant  has 
not  been  paid  ?  We  find  that  the  top  course  did  not  exceed  in  thick- 
ness the  contract  requirements,  as  a  matter  of   fact.     The  bottom 
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course  was  necessarily  uneven  and  irregular.  If  the  top  course  were 
of  uniform  thickness,  the  completed  road  surface  would  be  unevep. 
The  contract  requires  a  top  course  3  inches  thick.  That  means  a  mini- 
mum thickness  of  3  inches.  The  evidence  is  all  to  the  effect  that,  to 
secure  a  minimum  thickness  of  3  inches,  the  top  course  must  be  neces- 
sarily of  var)dng  thickness.  Mr.  Rapalje,  one  of  claimant's  experts, 
testified  that  it  was  exceedingly  difficult  to  secure  a  uniform  thickness 
of  3  inches,  and  the  state's  witnesses  asserted  that  it  was  usual  to  ap- 
ply a  top  course  of  an  average  thickness  of  3^^  inches  to  secure  a 
minimum  thickness  of  3  inches.  We  find  that  a  thickness  of  3^/^  inches 
was  no  more  than  a  reasonable  and  practical  compliance  with  the  pro- 
visions for  a  thickness  of  3  inches. 

Item  (2). — ^The  evidence  discloses  no  justification  for  the  engineer 
requiring  a  width  of  16.4  feet.  There  may  have  been  some  adequate 
reason  for  it,  but  the  evidence  permits  only  the  inference  that  it  was 
arbitrary.  However,  all  of  our  discussion,  except  the  last  paragraph, 
under  item  (1),  is  determinative  of  this  item,  and  prevents  recover>'. 
The  contractor  should  have  refused  compliance. 

[5,  8]  Item  (3). — ^The  specifications  (page  8,  4A)  provide: 

''The  fluxed  natural  asphalt  shall  be  composed  of  at  least  65  per  cent  of  a 
refined,  natural^  9olid  asphaU^"  etc. 

The  claimant  purchased,  for  this  purpose,  from  the  Wamer-Quinlan 
Company,  asphalt  at  10  cents  per  gallon.  The  engineer  prevented  its 
use,  on  the  ground  that  it  did  not  comply  with  the  foregoing  require- 
ment for  a  natural,  solid  asphalt.  The  claimant  was  obliged  to  pay 
10.6  cents  per  gallon  for  the  asphalt  used,  which  he  purchased  from 
the  Barber  Asphalt  Company.  He  claims  that  the  Warner-Quinlan 
product  complied  with  the  contract,  and  claims  compensation  for  the 
damage  caused  by  the  refusal  to  permit  its  use. 

An  employe  of  the  latter  company  testified  that  the  bituminous  ma- 
terial A,  manufactured  by  the  two  companies,  were,  in  their  completed 
state,  identical.  The  Wamer-Quinlan  material  is  achieved  by  refine- 
ment, eliminating  the  volatile  oils,  and  leaving  the  bituminous  ma- 
terial A  as  the  residuum.  The  Barber  product  is  obtained  by  the  ad- 
dition of  volatile  oils  to  solid,  natural  asphalt  obtained  at  Bermudez. 
As  finally  prepared,  each  is  the  equivalent  of  the  other.  But  at  no 
time,  and  under  no  conditions,  does  a  natural  solid  asphalt  enter  into 
the  Warner-Quinlan  product.  The  Barber  product,  on  the  other  hand, 
is  composed,  in  part,  of  such  asphalt.  The  purpose  and  good  faith 
of  this  provision  in  the  specifications  is  not  our  concern.  No  illegality 
in  its  insertion  has  been  established.  The  responsible  state  officials,  for 
reasons  which  we  assume  to  be  proper,  specified  ^  material  composed 
of  natural,  solid  asphalt,  and  the  claimant  agreed  to  furnish  it.  The 
Warner-Quinlan  product  was  not  such  material.  The  Barber  asphalt 
was.  The  .state  required  him  to  do  what  he  had  agreed,  and  nothing 
more.  There  was  no  breach  of  this  contract,  and,  in  its  absence,  there 
can  be  no  recovery.  Had  the  work  been  completed  with  the  Wamer- 
Quinlan  asphalt,  the  claimant  would  not  be  entitled  to  payment  for 
it,  in  the  absence  of  waiver  by  the  state.    That  product  would  not  be 
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an  exact  performance  of  his  contract.  The  law  reqtdres  exact  perform- 
ance as  a  condition  precedent  to  recovery.  It  is  no  answer  that  the 
material  supplied  is  equivalent  or  superior  to  that  provided  in  the  con- 
tract. The  defendant  has  the  absolute  right  to  the  thing  specified,  and 
need  not  pay  for  something  which  the  claimant,  his  experts,  or  the 
court  may  conclude  is  equally  valuable  aiid  useful.  Ward  v.  Kilpatrick, 
85  N.  Y.  413,  39  Am.  Rep.  674;  Spence  v.  Ham,  163  N.  Y.  220,  57 
N.  E.  412,  51  h.  R.  A.  238;  People  v.  TcMnpkins,  186  N.  Y.  413,  79 
N.  E.  326,  12  L.  R.  A.  (N.  S.)  1081 ;  Schultze  v.  Goodstein,  180  N. 
Y.  248,  73  N.  E.  21 ;  Easthampton  L.  &  C.  Co.  v.  Worthington,  186 
N.  Y.  407,  79  N.  E.  323. 

[7, 1]  The  only  exception  to  this  rule  arises  from  the  application  of 
the  principle  of  "substantial  performance."  This  principle  is  of  recent 
growth,  and  has  been  evolved  by  our  courts  to  mitigate  the  rigors  of 
the  rule  above  stated.  It  is  limited  in  its  application,  and  is  well  de- 
fined. A  party  may  recover  for  the  performance  of  a  contract,  not 
Qlily  when  he  is  able  to  show  exact  performance,  bt;t  substantial  per- 
formance wilKsufifice.  In  defining  substantial  performance,  the  Court 
of  Appeals  has  said : 

"It  is  now  the  rale  that  wbere  a  builder  has  in  ffood  faith  intended  to  com- 
ply with  the. contract,  and  has  mbstantiaUy  complied  with  it,  although  there 
may  he  slight^detects  caused  by  ifuidvertence  or  unintentUmal  omissions,  he 
may  recover  the  contract  price,  less  the  damage  on  account  of  such  defects." 
Woodward  v.  Fuller,  80  N.  Y.  812,  315. 

Again,  the  court  has  §aid : 

"It  is  a  general  rale  of  law  that  a  party  mast  perform  his  contract  before 
he  can  claim  the  consideratloa  due  him  upon  performance ;  but  the  perform- 
ance need  not  in  4II  cases  be  literal  and  exact.  It  is  sufficient  if  the  party 
bound  to  perform,  acting  in  good  faith,  and  intending  and  attempting  to  per- 
form his  contract,  does  so  euhstanticUlyj  and  then  he  may  recover  for  his 
work,  notwithstanding  slight  or  trivial  defects  in  performance,  for  which  com- 
pensation may  he  made  by  an  allowance  to  the  other  party."  Nolan  v.  Whit- 
ney, 88  N.  Y.  6^,  649. 

The  italics  in  the  foregoing  quotations  are  ours.  This  principle  has 
been  defined  and  limited,  as  above,  in  many  other  decisions.  Spence 
V.  Ham,  supra;  People  v.  Tompkins,  supra;  Schultze  v.  Goodstein, 
supra;  Easthampton  L.  &  C,  Co.  v.  Worthington,  supra;  Norton  v. 
United  States  Wood  Preserving  Co.,  89  App.  Div.  237,  85  N.  Y.  Supp. 
886;  Smith  v.  Ruggiero,  52  App.  Div.  382,  65  N.  Y.  Supp.  89;  Holl 
V.  Long,  34  Misc.  Rep.  1,  68  N.  Y.  Supp.  522.  So  we  find  that  the 
claimant  could  not  recover,  were  he  in  this  court  claiming  perform- 
ance of  the  contract,  under  these  circumstances,  because  he  could  not 
show  exact  performance,  and  the  facts  negative  any  contention  of  sub- 
stantial performance.  It  is  a  fundamental  essential  to  recovery  for 
substantial  performance  that  the  failure  to  perform  exactly  was  in- 
advertent and  unintentional.  Here  it  would  have  been  willful  and  de- 
liberate, and  after  protest  by  the  state.  Furthermore,  where  a  recov- 
ery is  had  for  substantial  performance,  the  claimant  cannot  recover 
the  contract  price,  but  only  the  contract  price  less  the  amount  which 
it  would  cost  the  adverse  party  to  secure  or  complete  exact  perform- 
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ance.  A  party  can  never  profit  by  his  failure  to  perform  exactly.  On 
the  contrary,  he  must  compensate  the  adverse  party  for  his  failure. 
The  foregoing  is  true,  where  the  claimant  is  contending  for  compen- 
sation after  alleged  performance.  The  principle  of  substantial  per- 
formance has  no  application  whatever  in  advance  of  any  performance 
at  all.  That  is,  the  claimant  cannot  assert  a  positive  right  to  omit  ex- 
act performance,  and  to  make  substantial  performance  in  advance  of 
doing  the  work;  much  less  can  he  predicate  a  demand  for  damages, 
on  a  refusal  by  the  state,  at  that  time,  to  accept  a  substituted  perform- 
ance in  lieu  of  exact  compliance  with  the  contract  provisions.  See 
cases  cited  supra. 

[I]  Item  (4). — Our  disposition  of  item  (3)  is  decisive  here.  The 
claimant  contends  that  the  delay  was  due  to  the  state's  refusal  to  per- 
mit him  to  use  the  Wamer-Quinlan  asphalt.  We  have  found  that  the 
state's  refusal  was  justified.  The  delay  was  the  fault  of  the  contrac- 
tor. The  major  part  of  it  was  caused  by  his  futile  efforts  to  induce 
the  state  to  recede  from  its  position.  This  conduct  was  voluntary  on 
his  part.  Furthermore,  he  admitted  that  Re  could  have  obviated  all 
the  loss  by  proceeding  with  the  laying  of  the  top  course  during  this 
period ;  but  he  did  not  do  it,  because  he  feared  people  would  invade 
and  travel  on  the  road  and  injure  it.  He  was  obliged  to  take  all  rea- 
sonable means  to  minimize  or  obviate  his  damage.  His  reason  for  do- 
ing it  is  inadequate,  in  view  of  the  fact  that,  pursuant  to  the  statute 
(Highway  Law,  §  7T)^  the  county  engineer  had  closed  the  highway 
to  traffic,  and  any  one  using  it  was  guilty  of  a  misdemeanor,  and  that 
it  was  claimant's  duty,  under  the  contract,  to  prevent  such  intrusion 
and  to  protect  his  work.  The  contract  provides  (paragraph  5,  page 
5)  that  "all  work  shall  be  at  the  contractor's  risk  untH-  it  has  been  final- 
ly accepted." 

[10]  Item  (5). — The  "Information  for  Bidders,"  page  5,  paragraph 
1,  states  that  the  contractor  will  be  required  to  lay  the  specified  wear- 
ing surface  "on  a  subbase  bottom  course  of  approved  stone.'*  Para- 
graph 1,  page  2,  4A,  of  the  specifications,  provides:  "All  stone  to  be 
approved  by  the  chief  engineer  before  being  used."  Paragraph  1,  page 
3,  4A,  of  the  specifications,  provides  that  the  bottom  course  shall  be 
"of  stone  satisfactory  to  the  commissioner  of  highways." 

Certain  shale  rock  had  been  used  for  subbase  bottom  course  in  tu-o 
other  roads  in  the  vicinity,  of  which  the  contractor  had  knowledge. 
He  did  not  obtain  the  approval  of  this  shale,  for  use  in  connection 
with  this  contract,  either  before  he  bid,  or  executed  the  contract,  or 
at  any  other  time.  There  is  no  evidence  that  this  shale  ever  was  "ap- 
proved," or  "satisfactory,'*  to  the  engineer,  or  to  thfe  commission,  in 
connection  with  this  work.  The  claimant  merely  assumed  that,  be- 
cause it  had  been  used  on  some  other  state  or  county  roads,  it  could 
be  used  here,  and  made  his  bid  upon  that  assumption.  He  attempted 
to  prove  that  it  was  proper  material ;  but  his  witnesses  admitted  5iat, 
although  roads  in  which  it  had  been  used  have  given,  thus  far,  satis- 
factory results,  it  is  not,  in  their  opinion,  or  in  that  of  engineers  gen- 
erally, either  the  best  material,  or  material  as  good  as  field  stone,  or 
similar  rock.    Obviously,  the  fact  that  it  had  been  used  elsewhere  did 
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not  bind  the  state  to  permit  its  use  here;  nor  was  it  an  approval  of 
the  stone  for  the  purposes  of  this  contract.  It'  was  necessary  that  the 
claimant  use  stwie  approved  by  the  commissioner,  and  the  shale  never 
was.  The  state  had  the  right  to  require  what  the  contract  provided, 
not  stone  which  the  claimant,  or  his  experts,  or  the  court,  might  think 
good  enough,  or  equivalent  to  that  provided.  See  cases  cited  under 
item  (3).  The  claimant  was  not  required  to  do  anything  beyond  his 
contract  obligation — ^that  is,  use  stone  approved  by  the  proper  officer. 
Unfortunately  for  himself,  he  assumed  that  approval  would  be  given 
to  the  shale,  but  the  risk  of  such  assumption  was  his.  There  was  noth- 
ing harsh  in  the  action  of  the  department.  The  claimant  could  have 
protected  himself,  by  securing  approval  of  stone  for  this  purpose  be- 
fore he  bid,  and,  if  unable  to  do  so,  by  making  his  bid  in  such  an 
amount  as  would  secure  him  against  the  contingencies  involved. 

But,  even  had  the  shale  been  approved,  the  commissioner  had  the 
rig^t  to  discontinue  its  use  and  require  other  stone,  and  the  claimant 
would  have  no  right  to  additional  compensation  because  of  such  ac- 
tion.   Paragraph  1,  page  2,  4A,  of  the  specifications,  provides : 

"If  after  trial  It  te  found  that  partially  developed  quarries,  ledges,  or  otlier 
sources  of  supply  do  not  furnish  a  uniform  product,  or  if  for  any  reason,  the 
product  from  any  source,  at  any  time,  proves  to  be  unsatisfactory  to  the 
chief  engineer,  he  may  decline  to  continue  its  use  and  may  require  the  de- 
velopment of  other  quarries,  or  the  commission  may  require  the  contractor 
to  furnish  other  sources  of  supply  and  the  contractor  wlU  have  no  claim  for 
increased  payment  on  account  of  such  requirement" 

This  provision  of  the  specifications  must  be  presumed  to  have  been 
in  the  contemplation  of  the  claimant,  when  he  made  his  bid  and  fixed 
the  amount  of  it,  and  he  assumed  the  burden  which  such  action  by 
the  commissioner  might  impose.  The  evidence  discloses  no  misrepre- 
sentation on  the  part  of  the  state,  or  any  of  its  officers.  If  the  claim- 
ant has  suflFered  loss  in  connection  with  this  item,  it  was  due  to  his 
error  in  judgment. 

This  reasoning  disposes  of  this  entire  item,  for  if  the  action  by  the 
state,  in  rejecting  the  shale  and  requiring  the  use  of  other  stone  for 
the  subbase  bottom,  was  proper,  there  can  be  no  recovery  for  that 
change,  nor  for  the  additional  cost  which  accrued  to  the  claimant,  in 
connection  with  the  top  course  stone  as  well. 

[11]  Item  (6). — .There  is  no  legal  authority  for  the  allowance,  by 
this  court,  of  the  costs  of  printing  claims.  The  claim,  therefore,  must 
be  dismissed. 

Claim  dismissed. 

ACKSRSON,  P.  J.,  concurs. 
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(lOi  Misc.  Rep.  293) 

GBNERAL  CONST.  CO.  et  aL  v.  STATE. 

(Court  of  Claims  of  New  York,    July,  1918.) 

1.  CoNTBACTS  4s»320 — ^Recovebt^Defbotivk  Pebfobicance. 

One  claiming  to  recover  for  work  done  under  contract  Is  not  always 
barred  by  his  failure  exactly  to  perform  his  contract,  as  an  omlssioc 
may  be  so  trivial  as  to  be  wholly  disregarded,  ix  may  be  substantiai, 
and  yet  be  of  such  a  character  and  under  0uch  circumstances  as  to  per- 
mit a  recovery  on  principle  of  substantial  performance. 

2.  Highways  ^s»113(4) — Construction — Contbacts— Subbtantiaii  Pebfobsi- 

ANCE. 

Where  a  contract  for  improvement  of  a  state  highway,  made  with  a 
commissioner  of  highways,  as  authorized  by  Iflghway  Law,  involved  a 
sum  exceeding  $100,000,  the  contractor's  failure  to  dip  certain  posts  In 
asphaltum,  which  would  have  cost  $17.50,  did  not  prevent  recovery  for 
substantial  performance,  on  deducting  that  amount  from  contract  price. 

3.  Highways   ^=»113(4) — Highway   Contbact^-Substantial   Pbbfoemance. 

A  deficiency  as  to  one-third  of  posts  to  be  fumlsdiied  by  contractor 
amounting  to  $445.00,  where  there  was  no  evidence  of  a  difference  in 
cost  of  posts  furnished  and  those  specified,  and  where  the  deficiency  was 
unnoticed  upon  two  inspections,  and  where  there  was  no  objection  as 
to  the  posts,  was  so  alight  as  not  to  prevent  recovery  of  large  sums  un- 
paid to  claimant. 

4.  HioHWATd  ^=s>113(4) — Contbact— Deficiency— Evidence. 

On  a  claim  for  recovery  on  a  contract  for  improvement  of  a  state  high- 
way, made  as  authorized  by  Highway  Law  evidence  for  the  state  held  not 
to  establish  that  the  construction  of  the  road  metal  was  defective,  in  view 
of  the  travel  thereon  since  its  completion,  and  possible  changes  by  frost 
and  climate. 

5.  Highways   ^=5>113(4)— Imfboveicent  Conibact — Begoveby  fob  Pebfobm- 

ANCE— Extbas. 

Items  on  the  daim  for  recovery  for  performance  of  a  contract  for  the 
improvement  of  a  state  highway,  not  included  in  original  contract,  or 
provided  by  any  supplemental  contract,  as  required  by  Hl^^way  Law, 
could  not  be  recovered. 

Claim  No.  203 1-A  by  the  General  Construction  Company,  and  oth- 
ers against  the  State  of  New  York  for  compensation  for  work  done 
under  a  contract.    Claim  allowed  in  part,  and  rejected  in  p»rt. 

John  C.  Wait,  of  New  York  City,  for  claimants  General  Const.  Co., 
Vincent  Aderente,  and  Acme  Road  Machinery  Co. 

Tracey,  Cooper  &  Townsend,  of  Albany  (B.  J.  Savage,  of  Albany, 
of  counsel),  for  claimant  First  Nat.  Bank  of  Albany,  N.  Y. 

Henry  P.  Nevins,  Deputy  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  On  March  20,  1911,  the  claimant  General 
Construction  Company  entered  into  a  contract  with  the  commissioner 
of  highways,  under  chapter  30  of  the  Laws  of  1909  (Highway  Law 
[Consol.  Laws,  c.  25]),  as  amended,  for  the  improvement  of  the  Hol- 
lowville-Craryville  County  Highway  No.  763  in  Columbia  county.  On 
April  13,  1911,  the  General  Construction  Company  duly  assigned  ti> 
the  claimant  Vincent  Aderente  all  sums  due  or  to  become  due-  to  it 
under  the  contract,  empowering  Aderente  to  collect  them  and  to  sue 
in  its  name.     Subsequently  Aderente  entered  upon  performance  of 

^=>For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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the  contract^  aad  all  the  .wprk  done  jinder  it  lias  be^n  do^ie  by  hm. 
Varioufi  later  a3S4giunent3  of  funds  due  or  to  acprue  under  the  con- 
tract were  made  by  the  General  Construction  Compapy,  by  Aderente, 
its  attorney,  to  the  claimant  First  Natjpnjil  Bank  of  Albany,  N.  Y., 
and  to  the  claimant  Acme  Road  Machinery  Company,  of  Frank- 
fort, N.  Y. 

The  original  contract  provided  for  the  construction  of  a  bituminous 
macadam  road  of  two  courses  of  Wqkw  ;9tone,  each  3  inches  thick  in 
place.  On  April  29,  1912,  after  2  miles  of  the  road  had  been  com- 
pleted according  to  these  ^dficalions^  a  aui^lementai  contract  w^s 
entered  into  between  the  contractor  and  the  state,  changing  the  speci- 
fications and  type  o£  road,  by  providitig  for  the  con3t?ruction  of  a  0-inch 
subbase  of  larger  and  besLvutr  sjtone,  in  lieu  of  the  lower.  3-inch  course 
of  broken  stose  originally  provided. 

In  early  August,  1913,  Ae  engineer  in  charge,  one  Biggi,  reported 
the  road  for  acceptance  to  his  superion  A  few  days  later,  on  August 
11,  1913,  the  division  engineer  ^and  the  county  engine^r^  superiors  of 
Biggiy  accompiiaied  by  the  latter,  examined  the  toad  for  final  inspec- 
tion, and  as  a  result  presented  a  list  of  U  item^  of  work  to  be  done 
by  the  contractor  before  acceptance.  Subsequently,  on  November  8, 
1913,  th**  county  engineer,  the  division  engineer  and  representatives 
of  the  contractor  again  inspected  the  road,  and  as  a  result  of  this  in- 
spection the  contractor  was  directed  by^  the  engineers  to  complete  69  ' 
other  items  of  work  as  a  condition  to  acceptance.  At  the  Same  time 
the  engineers  directed  the  contractor  to  increase  the  slope  of  an  em- 
bankment at  the  Harlem  railroad  crossing,  frorn  i  slope  of  1  on  1  to 
a  slope  of  1%  on  1,  and  for  that  purpose  to  excavate  the  necessary 
earth  from  borrow  pits  and  place  it  in  tfie  embankment.  The  last  item 
of  work  was  not  necessitated  by  any  fault  of  the  contractor,  or  by  any 
failure  of  the  latter  to  erect  the  first  embankment  properly,  but  was 
due  to  an  error  in  the  original  plans.  The  engineers  promised  that 
the  contractor  would  be  paid  out  of  the  funds  available  fpr  the  con- 
struction of  the  road,  in  order  to  obviate  pajrmerit  from  the  mainte- 
nance fund  available  to  the  department,  and  the  depletion  of  the  lat- 
ter fund.  All  the  items  of  work  which  the  engineers  directed  the  con- 
tractor to  perform  were  completed  by  December  18,  1913. 

Subsequently,  on  January  28,  1914,  under  a  special  agreement,  the 
contractor  did  further  work  on  the  road,  at  the  instance  of  the  com- 
missioner of  highways,  amounting  to  $6,980.22.  This  work  was  com- 
pleted and  included  in  estimate  No.  17,  on  March  20,  1914,  and  at  that 
time  the  contractor  was  paad  on  account  thereof,  $5,964.59,  leaving  a 
balance  jFor  this  work  of  $1,015.63.  During  the  progress  of  highway 
oonstructidn,  the  contractor,  by  directaon  of  the  en^nter  in  charge, 
decreased  ihe  grade  of  the  crown  of  a  hill  3  feet  lower  than  shown  on 
the  plans  forming  a  part  of  the  contract,  which  excavation  amounted 
to  1,121  cubic  yards  6f  rock  and  57  cubic  yards  of  earth.  Elsewhere, 
in  the  course  of  the  construction,  the  engineer  in  charge  changed  the 
line  of  the  road  laterally  from  that  shown  on  the  planis,  and  as  a  re- 
sult the  contractor  was  obliged  to  excavate  in  hard  material,  which 
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was  not  actually  rock,  but  which  was  tnore  difficult  iw  excavate  than 
roek,  and  which  was  composed  in  large  part  of  cemented  gravel.  The 
last  estimate  made  by  the  commissioner  of  highways  was  on  March 
20,  1914,  and  purported  to  include  the  work  done  to  that  date.  At 
or  about  that  time  a  payment  was  made  on  account  to  the  contractor, 
the  state  retaining  as  the  10  per  cent,  provided  by  the  contract  to  be 
retained  until  final  acceptance  the  sum  of  $1,015.63,  remaining  unpaid 
on  the  work  done  pursuant  to  the  special  agreement  of  January  28, 
1914,  and  the  sum  of  $10,151:31  on  the  work  included  in  the  original 
and  first  supplemental  contracts,  a  total  of  $11,166.94,  none  of  which 
has  been  paid. 

On  or  about  June  5,  1914,  final  acceptance  not  having  been  had, 
the  then  commissioner  of  highways,  John  N.  Carlisle,  sent  two  engi- 
neers from  the  office  of  his  department  to  examine  the  road  to  deter- 
mine if  it  had  been  properly  and  honestly  constructed.  These  engi- 
neers. Culver  and  Cox,  made  eleven  excavations  in  the  road  metal, 
four  being  in  the  2-mile  portion  consisting  of  two  'S-inch  courses  of 
broken  stone,  and  the  remainder  in  the  other  5.14  miles  of  the  road. 
Following  is  the  result  as  shown  in  Culver's  report: 
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CU...... 
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Later,  Commissioner  Carlisle  had  an  interview  with  engineer  in 
charge  Biggi,  and  the  commissioner  testified,  in  substance,  that  Biggi 
then  admitted  this  report  to  be  accurate,  anid  asked  to  be  allowed  to 
resign,  and  that  Biggi  requested  an  opportunity  to  go  to  the  road  and 
measure  the  places  mentioned,  and  that  Carlisle  then  ordered  an  en- 
gineer "sent  out  there  with  Biggi  aad  show  htm  the  report  is  cor- 
rect." 

Biggi  testified  that  he  denied  the  report  was  correct,  but:told  Carlisle 
that,  if  it  was,  he  would  be  glad  to  resign,  and  ought  to  be  prosecut- 
ed, and  that  he  urged  that  another  epgineer  or  engineecs  be  sent  out 
with  him  to  ascertain  the  truth  as  to  the  measurements. 

As  a  result  of  their  interview,  and  the  request  made  by  Biggi,  En- 
gineers Cox,  Simmons,  and  Biggi  wore  sent  out  f  rona  the  office  of  tfjc 
commission  to  re-examine  the  ex<^s»^ations'  made  by  Culver  and  Cox, 
and  to  measure  again  the  thickness  of  the  courses  composing  the  road 
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metal.    Gox  aad  Summons  made  a  rieport  of  the  measurements  a^  fol- 
lows: 
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The  following  measurements,  taken  on  the  previous  examination, 
we  did  not  consider  it  necessaryto  check; 
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Mr.  Big^gi  testified  that  these  measurements  were  accurately  taken, 
with  the  greatest  care.  Mr.  Simmons  was  not  sworn  by  either  side. 
Mr.  Co:t  testified  that  the  measuremepts  were  accurately  taken,  but 
that  because  of  the  very  nature  o£.the  material  to  be  measured,  and 
the  conditions  involved,  the  measurements  were,  to  an  extent,  a  mat- 
ter of  agreement  and  average,  and  that- the  second  measurements  gave 
to  Biggi,  as  an  engineer  under  charges,  the  benefit  of  any  doubt,  and 
indicated  that  the-flaeasurements  made  by  Culver  and  himself  were 
the  more  accurate.  It  ia  undisputf^d  that  the  road  had  been  in  use 
for  a  period  of  between  three  months  and  two  years  before  the  meas- 
urements were  taken,  and  Mr.  Biggi  testified,  without  contradiction, 
that  during  that  period  the  erosion: would  decrease  the  thickness  of 
the  top  course  about  one-half  an  inch/  It  is  also  undisputed  that  the 
subbase  bottom  made  of  large  and  irregular  stone  does  not  present  a 
regular  even  surface,  nor  uniform  thickness,  and  that  the  tendency  of 
the  stone  to  creep  under  the  roller  results  usually,  in  the  top  course 
varying  somewhat  in  thickness. 

It  ako  appeared  that  the  specifications  provided,  that  the  posts  used 
in  the  construction  of  5,570  feet  of  guard  rail  along  said  road  should 
be  dipped  in  asphaltum  before  being  placed,  and  that  they  should 
measure  6  inches  in  diameter.    They  w^ere  not  dipped,  and  about  one- 
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third  6f  them  were  iovtttd  to  be  under  6  inches  in  dlatticter,  varying 
from  4  to  Sy^  inches  in  thickness.  All  the  posts  used  averaged  prac- 
tically 6  inches  in  diameter.  It  would  have  cost  the  contractor  about 
$17.50  to  have  dipped  the  posts  in  asphaltum.  Bigg^  testified  that  at 
that  time  there  was  much  diflferetice  of  professional  opinion  as  to  the 
desirability  of  dipping  posts,  and  it  does  not  appear  that  he  called  the 
matter  to  the  attention  of  the  contractor,  or  required  that  it  should 
be  done.  On  the  contrary,  it  seems  that  Biggi  was  at  fault  for  this 
omission,  After  the  two;  inspections  of  the  road  last  mentioned,  the 
commissioner,  of  highways  refused  to  make,  i^urther  payment  in  con- 
nection with  the  work,  and  finally  canceled  the  contract  for  alleged 
nonperformailce. 

The  claimants  seek  recovery,  a$  follows :  First.  For  the  retained 
percentage  set  forth  in  estimate  No.  17,  of  March  20,  1914,  in  the  total 
sum  of  $11,166.94,  less  a  credit  for  failure  to  dip  the  posts  in  asphal- 
tum, in  the  sum  of  $17.50,  a  balance  of  $11,149.44,  Second.  For  com- 
pensation for  completing  the  11  items  of  work  required  on  August 
11,  1913,  as  extra  or  addJtiorial  work,  in  the  sum  of  $763.25.  Third. 
For  compensation  for  completing  69  ifems  of  work  required  on  No- 
vember 8,  1913,  as  extra  or  additional  work,  in  the  sum  of  $1^517^9. 
Fourth.  For  increasing  the  slope  of  the  embankment  at  the  Harlem 
Railroad  crossing' by  excavating  earth  from  borrow  pits,  and  placing 
Jt  in  an  embankment  it  that  point,  in  the  sum  of  $1,560.  Fifth.  For 
excavating  1,121  cubic  yards  of  rock  to  decrease  the  grade  at  the 
crown  of  the  hill  above  referred  to,  in  the  sum  of  $1;513.35,  and  for 
excavating  57  cubic  yard§.of  earth  at  the  same  place,  for  the  same 
purpose,  in  the  sum  of  $29.64,  a  total  of  $1,542.99.  Sixth.  For  exca- 
vation as  rock  and  at  the  contract  price  for  rock,  the  hard  material 
which  was  not  actually  rock,  encountered  as  above  set  forth,  because 
of  the  lateral  change  ih  the  line  of  the  road,  in  ihe  sinti  of  $525.15. 

The  state  interposes  several  defenses.  The  first  defense,  if  well 
founded,  would  defeat  any  recovery  at  Jill  by  the  claimants,  because 
it  would  be  eflPective  against  the  entire  chim.  It  is  tiiat  the  contractor 
failed  to  perform  his  contract  exactiy  or  substantially,  in  that  the 
guard  rail  posts  did  not  comply  with  the  specifications^  were  not  dipped 
in  asphaltum,  and  the  road  metal  and  its  courses  were  not  of  the  req- 
uisite thickness.  Second,  that  the  items  of  August-ll,  1913,  and  No- 
vember 8,  1913,  were  not  extra  or  additidnal  ^ork,  bat  constitated 
finishing  up  and  completion  of  undone  or  unsatisfactory  wob'k.  Third, 
that  there  can  be  no  recovery  for  the  items  last  mentioned  in  any  event, 
or  for  the  indrease  ifi  the  slope  of  the  embankment  at  the  Harlem  Rail- 
road crossing,  or  for  the  excavation  of  the  rock  aild  earth  to  decrease 
the  grade  of  the  hill  crest  mentioned,  because  these  matters  were  not 
covered  by  a  supplemental  contract  executed  by  the  commission,  as 
provided  by  statute. 

The  principles  9f  law  applicable  to  this  controversy  are  simple. 
Their  application  ind  tiie  determination  of  the  issues  of  fact  involved 
are  somewhat  difficult.  We  haVe  reached  our  conclusion  in  this  case 
after  careful  consideration  and  much  effort  to  attain  a  fair  and  sensi- 
ble result,  under  the  law  controlling  our  determination. 
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(1,2]  The  first  defense  urged  by  the  state  is  hot  sustained.  A 
claimant  is  not  always  barred  from  recovery  by  failure  exactly  to  per- 
form his  contract.  An  omission  may  be  so  trivial  as  to  be  wholly  dis- 
regarded, or  it  may  be  substantial,  and  yet  be  of  such  a  character  and 
under  such  circumstances  as  to  permit  a  recovery  on  the  principle  of 
substantial  performance.  On  the  other  hand,  it  may  be  such  as  to  de- 
feat any  recovery  whatever.  The  principles  applicable  n^ed  not  be  dis- 
cussed at  length.  We  have  considered  tnem  in  a  recent  case.  Stanton 
V.  State,  103  Mi§c.  Rep.  221,  175  N.  Y.  Supp.  568,  and  cases  cited. 
This  contract  involved  a  sum  in  excess  of  $100,000.  The  failure  to 
dip  the  posts  perhaps  might  be  regarded  as  so  trivial  as  utterly  to  be 
disregarded,  particularly  in  view  of  the  circumstances  and  cause  of 
the  omission,  but  claimants  have  shown  it  would  hiaive  cost  about  $17.50 
to  dip  them.  There  can  be  no  doubt  that  this  omission  ought  not  to 
prevent  recovery  for  substantial  performance,  on  deducting  the  sum 
of  $17.50  from  the  contract  price. 

[3]  There  is  no  evidence  that  there  was  any  difference  in  price  be- 
tween the  cost  or  value  of  the  posts  furnished  and  those  specified. 
The  deficiency  in  size  was  unnoticed  in  the  inspections  of  August  11 
and  November  8,  1913.  All  the  guard  rail  in  place  amounted  to  but 
$1,336.80.  Two-thirds  of  it  were  exactly  as  specified,  or  better.  The 
contract  price  of  all  the  guard  rail  criticized,  in  place  complete,  there- 
fore, was  but  $445.60.  The  contract  provides  tnat  the  posts  shall  be 
set  8  feet  apart,  making  e^h  8-foot  section  of  fence,  including  one 
post  to  each  section,  cost  $1.92,  complete  in  place.  It  is  obvious  that 
the  posts  are  an  exceedingly  small  item  in  the  cost,  and  that  the  dif- 
ference in  cost  between  posts,  of  the  size  specified  and  those  Used,  if 
any,  would  not  exceed  a  few  cents.  In  a  contract  of  this  magnitude, 
this  omission,  and  the  difference  in  cost,  likewise,  are  too  trivial  to 
prevent  recovery  of  the  large  sum  unpaid  the  claimants.  The  engi-» 
neers  made  two  inspections,  in  which  the  contractor  co-operated  and 
displayed  no  hesitation  in  meeting  their  wishes.  They  did  not  object 
to  the  posts,  but  pronounced. the  road  satisfactory,  except  as  to  other 
small  items,  which  were  remedied.  The  posts  were  visible  for  inspec- 
tion. That  the  state  raised  no  objection  until  a  third  inspection  was 
made  for  the  purpose  of  preventing  any  payment  of  the  balance  re- 
tained may  be  considered  as  indicatmg  that  the  engineers  regarded  the 
variance  in  diameter  as  trivial. 

[4]  We  are  not  unmindful  of  the  alleged  deficiency  in  the  construe: 
tion  of  the  road  metal.  We  conclude,  however,  tnat  the  state  has  fail- 
ed to  establish  that  it  was  defective.  The  road  had  been  subjected  to 
severe  traffic  for  many  months.  One  or  more  winters  had  passed  since 
its  construction,  with  the  possible  changes  wrought  by  frost  and  cli- 
mate. The  excavations  into  the  two-course  broken  stone  section  show- 
ed a  thickness  of  courses  equal  to  or  in  excess  of  that  specified.  No 
design  to  slight  the  work  is  evident  in  this  portion.  Obviously,  it  would 
be  more  profitable  to  stint  that  part  of  the  work,  because  the  small 
broken  stone  used  there  is  the  more  expensive  to  obtiEiin  and  prepare. 
We  believe  the  difference  in  type  of  construction  of  the  remainder  of 
the  road  to  be  responsible  for  all  or  much  of  any  variance  disclosed. 
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The  large  stone  in  the  subbasc  bottom  are  uneven  and  present  an  ir- 
regular surface  for  the  imposition  of  the  top  course.  Some  irregu- 
larity in  thickness  is  necessarily  a  concomitant  of  such  work.  We  rec- 
ognize the  contractual  requirement  that  the  top  course  should  be  3 
inches,  and  the  bottom  course  6  inches,  in  thickness,  and  not  merely 
average  these  dimensions;  but  it  is  entirely  probable  that  the  condi- 
tions found  by  Culver  and  Cox,  and  by  the  latter,  Simmons  and  Biggi, 
might  be  found  under  these  conditions  and  circumstances,  and  after 
the  lapse  of  time  involved  here,  to  like  extent  in  any  road  of  the  same 
length,  built  carefully  and  in  good  faith.  Seven  excavations  and  meas- 
urements were  made  in  that  portion  of  the  highway,  exceeding  5  miles 
in  length.  The  Culver  report  discloses  the  road  at  one  of  them  to  ex- 
ceed the  specifications.  The  report  of  Cox  and  Simmons  indicates 
variances,  totaling  for  both  courses,  from  one-half  inch  to  one  inch, 
at  the  other  six.  We  regard  these  inspections  as  failing  to  establish 
that  the  road  was  not  adequately  and  properly  constructed,  as  against 
the  affirmative  testimony  of  the  claimants'  witnesses.  It  is  not  con- 
tended that  any  of  the  work  provided  by  the  special  agreement  of  Jan- 
uary 28,  1914,  was  improperly  performed.  We  find,  therefore,  that 
the  claimant  is  entitled  to  recover  the  retained  percentages  in  the  sum 
of  $1,015.63  on  the  latter  agreement,  and  $10,151.31  on  the  original 
contract  and  first  supplemental  agreement,  less  $17.50,  with  interest 
from  the  date  of  the  completion  of  the  work  involved  in  each  contract, 
respectively. 

We  accept  Mr.  Biggi's  version  of  his  interview  with  the  commis- 
siwier.  It  is  evident  that  the  latter's  conclusion  from  Biggi*s  statement 
was  erroneous.  If  Biggi  admitted  the  Culver  report  to  be  correct  and 
wanted  to  resign,  why  would  he  request  the  commissioner  to  send 
other  engineers  out  to  the  road  again  with  him,  to  ascertain  the  truth, 
and  if  the  measurements  were  correct,  and  why  did  the  comrtissioner, 
in  the  face  of  the  admission,  send  them?  And  why,  if  Biggi  wanted 
to  resign,  was  his  resignation  or  removal  not  effected,  for  such  an  ad- 
mission was  a  confession  of  venality?  Biggi's  testimony  is  the  more 
reasonable  and  logical — ^when  he  says  he  disputed  the  accuracy  of 
the  Culver  report  and  asked  that  the  other  engineers  be  sent  to  verify 
or  disprove  it,  and  that  they  were  sent  accordiilgly,  and  that  his  offer 
to  resign  was  conditional  on  its  accuracy  being  established. 

[5]  The  claimants  have  failed  to  establish  that  the  items  of  August 
11  and  November  8,  1913,  were  extra  or  additional  work.  These  items 
properly  were  required  by  the  engineers  to  complete  or  finish  incom- 
plete or  defective  work.  Furthermore,  the  items  hereinbefore  desig- 
nated as  Nos.  2,  3,  4,  S,  and  6,  were  not  included  in  or  provided  by 
any  supplemental  contract.  There  can  be  no  recovery  for  any  work 
unless  provided  by  the  original  or  a  supplemental  contract  executed 
by  the  commission.  Laws  of  1909,  c.  30.  To  allow  any  of  these  items 
would  cause  the  quantities  provided  in  the  ori^nal  contract  to  be  ex- 
ceeded, and  would  cause  the  total  cost  of  the  road  to  exceed  the  cwi- 
tract  price,  as  modified  by  deductions  and  additions  necessitated  by 
the  first  supplemental  agreement.  The  work  involved  in  items  4,  5, 
and  6  admittedly  was  not  done  pursuant  to  the  original  plans  accom- 
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panying  and  ma^de  part  of  the  contract,  bdt  was  in  alteration  or  varia- 
tion of  them.  Although  the  contract  contained  items  of  the  same  gen- 
eral character  as  tiiose  involved  in  the  claim,  it  is  obvious  that  the 
work  for  which  recovery  is  fought  was  not  performed  pursuant  to  or 
under  the  original  or  any  supplemental  contract,  but  was  differenti  ex- 
tra, and  additional  work,  not  contemplated  by  or  included  or  provided 
in  the  original  contract.  Therefore,  no  recovery  can  be  permitted  for 
these  items.  Stai^ton  v.  State,  103  Misc.  Rep.  221,  175  N.  Y.  Supp. 
568;  Anderson  v.  State,  103  Misc.  Rep.  388,  175  N.  Y.  Supp.  229. 

Moreover,  Biggi  testified  that  the  excavation  involved  in  item  6  was 
not  actually  rock,  but  hard  earth.  Earth  excavation,  within  the  con- 
tract, includes  all  earth,  whether  it  be  hard  or  soft.  The  state  is  not 
to  be  credited,  if  the  earth  happens,  to  be  soft  and  easy  to  excavate. 
Nor  is  the  contractor  to  receive  compensation  for  it  as  rock,  if  it  hap- 
pens  to  be  hard  and  difficult  to  excavate^ 

All  the  items  of  the  claim  above  referred  to,  except  the  first,  there- 
fore, must  be  rejected. 

Ordered  accordingly.  .       .  •  . 

ACKERSON  and  PARIS,  JJ.,  concur. 


f  103  Misc.  Rep.  398) 

PADDLEFORD  et  al.  r.  8TATID. 

(Court  of  Claims  of  New  York.    May,  1918.) 

1.  HiGHWATB  ^BPll3(4>*-COIf9n|UCTION^BBIDO&--CON'nUOT. 

Under  Highway  Law,  §  130,  subd.  0,  proVldiDg  that  contingencies  aris- 
ing during  construction  work  sball  be  provided  for  by  supplemental 
contracts  executed  by  highway  commission,  a  contractor  for  improve- 
ment of  a  county  highway,  who  under  the  engineer's  ^section  compl«t^ 
ed  a  l>rid0e  not  pnxTided  for  in  origj^nal  contract  without  a  supplemental 
contract,  could  not  recover  for  eapense  of  its  construction. 

2.  Bbxdqks  0=»2O(3)^Statb   Highway   Commission— Powkb— "Highway." 

Under  Highway  Law,  f  2,  subd.  5,  excluding  from  the  definition  of  a 

"highway"  all  bridges  having  a  greater  span  than  6  feet,  it  was  b^ 

yond  the  power  and  authority  of  the  state  highway  cofiimisaion  to  order 

*    or  obligate  the  state  for  the  construction  of  a  concrete  bridge  having 

a  span  of  56  feet  In  the  course  of  a  county  highway  improvement 

[£d.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Highway.] 

3.  Bbidqes  ^=»20(3) — Highway  Commission— Powkb. 

Highway  Law,  {  125,  subd.  8,  permitting  division  engineer  po  provide 
for  such  other  work  as  may  be  required  to  complete  the  improvement 
In  a  proper  manner,  does  not  authorize  him  to  obligate  the  state  without 
restraint  for  the  construction  of  bridges,  in  view  of  section  2,  subd.  6, 
defining  highways  to  exclude  bridges  having  a  span  of  over  6  feet 

Claim  by  Jesse  F.  Paddleford  and  Fuller  P.  King  against  the  State 
of  New  York  for  damages  under  a  contract  with  the  State,  through 
the  State  Commissioner  of  Highways,  for  the  improvement  of  county 
highway  No.  705  in  the  county  of  Chenango.    Claim  dismissed. 

^s»For  otber  cases  see  same  topic  it  KBT-NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 
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H.  C.  &  V.  D.  Stratton,  of  Oxford,  for  claimants. 
Henry  P.  Nevins,  Deputy  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  On  the  11th  day  of  June,  1912,  the  claimants 
made  a  contract  with  the  state,  through  the  state  commission  of  high- 
ways, for  tfie  improvement  of  county  highway  No.  705  in  the  county 
of  Chenango.  The  claimants  began  the  construction  of  the  road 
promptly,  l^ater  a  steel  bridge  on  said  highway  was  found  to  be  de- 
fective and  in  such  condition  that  probably  it  was  insufficient  to  carry 
the  traffic  after  the  improvement  of  the  highway.  The  state's  divi- 
sion engineer  directed  the  resident  engineer  to  arrange  with  the  town 
of  Sherburne  for  the  construction  of  a  concrete  bridge,  to  replace  the 
steel  bridge,  and  abutments — ^the  town  to  build  the  top,  or  "slab,"  and 
the  state  the  remainder ;  that  is,  the  abutments,  pier,  and  wing  .walls. 
This  arrangement  was  made.  The  resident  engineer,  pursuant  to  in- 
structions from  the  division  engineer,  prepared  the  plans  and  specifi- 
cations for  tie  work,  and  the  claimants  were  directed  by  the  resident 
engineer  to  perform  the  work  pursuant  thereto,  which  they  did.  The 
bridge  is  of  two  spans,  and  is  56  feet  long  and  22  feet  wide,  and  the 
abutments  are  22  feet  long,  11  feet  high,  and  an  average  of  4%  feet 
thick.  The  pier  in  the  center  of  the  bridge  is  24  feet  long,  11  feet 
high,  and  about  4^^  feet  thick.  The  four  walls  are  12%  feet  long  and 
an  average  of  10  feet  high  and  4  feet  thick.  A  supplemental  agree- 
ment in  writing,  which  included  among  other  mattiEtrs  the  items  of 
the  state's  alleged  share  of  the  work,  was  prepared  and  executed  by 
the  claimants,  b[y  the  division  engineer,  the  county  siiperintendent  of 
highways,  and  the  chairman  of  the  county  board  of  supervisors;  but 
it  never  was  executed  by  the  state  commissioner  of  highways.  On  the 
contrary,  he  refused  to  execute  it,  because  these  items  of  work  were 
included.  On  April  9,  1914,  he  executed  a  supplemental  agreement 
for  all  the  items  of  work  and  materials  included  in  the  previous  agree- 
ment submitted  to  him,  except  the  items  relating  to  the  bridge.  The 
claimants  fully  performed  the  contract  for  the  construction  of  the 
highway,  final  estimate  for  the  work  was  approved,  and  all  sums  due 
the  claimants  paid,  but  payment  for  the  items  of  work  involved  in  the 
construction  of  the  bridge  was  refused.  These  items  total  the  sum  of 
$1,802.57. 

The  state  contests  the  claim  on  two  grounds : 

First.  That  the  items  for  which  claim  is  made  were  not  included 
within  the  original  contract  of  June  11,  1912,  and  were  not  provided 
for  by  any  supplemental  agreement  in  writing,  executed  by  the  com- 
mission, and  therefore  constitute  no  claim  against  the  state. 

Second.  That  the  said  items  were  unauthorized  by  law,  because  the 
bridge  was  of  a  span  exceeding  5  feet. 

This  inquiry  involves  no  doubt  concerning  the  good  faith  of  the 
claimants.  It  is  not  denied  that  the  work  was  done  properly,  and 
that  the  amounts  claimed  are  reasonable,  and  that  the  claimants  have 
not  been  paid.  Naturally  the  facts  tepd  to  create  some  sympathy  for 
the  claimants,  in  their  predicament;   Ijut  the  court  has  no  other  re- 
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course  than  to  detennine  the  rights  of  the  parties,  in  consonaace  with 
the  law  applicable  thereto. 

[1]  The  Highway  Law  reads: 

"AH  contlngeiieles  tttlsbig  dating  tbe  probecotlon  of  the. work  shall  be  pro- 
vided for  to  the  satisfaction  of  the  commission  and  as  may  be  agreed  upon 
In  the  original  or  by  a  supplemental  contract  executed  by  the  commission." 
Laws  190^,  c.  80  (GonsoL  Laws;  a  25)  f  130,  subd.  9.      . 

There  is  a  suggestion  in.  flie  brief  of  the  claimants*  counsel  that  this 
work  was  done  under  the  original  contract,  because  the  latter  Contain- 
ed provisions  for  the  alteration  of  the  plans  and  specifications,  and  for 
changes  in  quantities  and  because  this  work  was  of  the  same  charac- 
ter as  that  covered  by  one  of  the  unit  prices  in  the  original  contract. 
There  is  no  merit  to  this  contention.  These  provisions  in  the  original 
contract  refer  to  woric  fairly  within  the  purview  of  the  latter,  although, 
perhaps,  differing  in  detail^  measurements  or  quantity  from  that  orig- 
inally contemplated.  The  original  contract,  plans  and  specifications 
contained  no  provision  for  the  construction  of  any  bridge.  No  bridge 
was  then  contemplated  by  the  parties'  THe  claimants'  proof  shows, 
and  their  brief  says,  that  this  Work  ^as  done  pursuant  to  the  arrange- 
ment made  subsequently  to  the  execution  of  the  contract,  to  which 
we  have  referred,  arid  for  which  plans  and  specifications  were  made 
long  afterward. 

The  provisions  of  ^he  corttract,  which  are  quoted  by  the  claimants, 
are  contained  in  tlie  "information  for  bidders,*'  proposal,  and  specifi- 
cations. The  entire  contract  Is  npi  before  us.  Exhibit'  No.  3  has  been 
referred  to  as  the  contract,  but  it  i^  incomplete,  consisting  onlV  of  the 
information  for  bidders,  propbsal,  and  specifications,  but  it  does  not 
include  the  contract  itself.  We  are  unable  to  determine  whether  there 
are  any  othet  provisions,  modifying  or  defining  those  quoted  by  the 
claimants.  Many  pf .  the  forms  of  state  highway  contracts  in  use  con- 
temporaneously with  the  one  at  issue  contain  an  express  provision,  as 
follows : 

"It  Is  further  a^greed  that  any  Increase  of  quantities,  or  extra  work  per- 
formed, or  materials  furnished,  shall  be  covered  by  a  supplemental  contract, 
as  provided  in  chapter  80,  Laws  of  1909,  and  atnendments  thereto." 

We  are  not  informed  whether  this  contract  contained  any  such  pro- 
vision. If  it  did,  it  would  merely  confirm  the  result  at  which  we  ar- 
rive. In  the  absence  of  proof,  we  have  not  assumed  that  it  contained 
this  clause.  .      . 

It  is  patent,  thei'efore,  that  the  work  for  which  claim  is  made  was 
not  provided  for  in  the  original  contract.  The  statute  requires  that 
it  shall  have  been  provided  for  by  a  supplemental  contract,  executed 
by  the  commissionj  if  recovery  is  to  be  had.  The  claimants  are  not 
able  to  produce  fuch  a  suppleniental.  contract,  as  authority  for  the 
performance  of  tne  worky  and  as  a  basis  for  their  claim.  Not  only 
did  t^e  commission  omit  to  execute  a  supplemental  contract,  for  this 
work,  but  fhe  ponunissiojticr.  expr/^sly  refused  to  do  so,  and  signed  the 
suijplemental  contract  tendered  for  his  signature,  only  after  the  ex- 
cision of  these  items  therefrom. 
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The  claimants  rely  on  the  .last  clause  of  subdivision  9  of  section 
130  of  the  Highway  Law,  which  reads  as  follows: 

"Such  supplemental  contract  shall  not  he-  binding  unless  it  be  approved 
by  the  commission  in  case  of  a  state  highway  and  in  case  of  a  county  high- 
way, by  the  chairman  of  the  l>oard  of  superrisots  and  the  district  or  county 
superintendent" 

They  construe  this  to  mean,  substantially,  that  supplemental  con- 
tracts, when  necessary,  require,  in  the  case  of  a  county  highway,  ex- 
ecution and  approval  by  the  chairman  of  the  board  of  supervisors,  and 
the  district  or  county  superintendent  only.  This  is  not  the  meaning 
of  the  statute.  The  first  paragraph  of  section  130  of  the  Highway 
Law  indicates  the  scope  of  all  the  subdivisions  of  the  section.  They 
apply  to  both  state  and  county  highways,  and  the  excerpt  from  sub- 
division 9  of  section  130,  which  we  quoted  first,  supra,  applies  to  both 
state  and  county  highways.  There  is  no  distinction  between  them, 
in  the  requirement  that  all  the  work  must  be  provided  for  in  the  orig- 
inal or  by  a  supplemental  contract  executed  by  the  commission.  The 
last  sentence  of  the  subdivision,  upon  which  the  claimants  rely,  im- 
poses an  additional  requirement,  to  wit»  that  a  supplemental  contract 
in  the  case  of  a  county  highway  must  also  be  approved  by  the  chair- 
man of  the  board  of  supervisors  and  the  district  or  county  superin- 
tendent. 

The  absence  of  a  supplemental  contract,  executed  bv  the  state  high- 
way commission,  as  a  oasis  for  recovery,  is  fatal  to  the  claim.  Stan- 
ton v.  State,  103  Misc.  Rep.  221,  175  N.  Y.  Supp.  568. 

[2]  The  second  objection  raised  by  the  state  is  equally  conclusive 
against  the  claimants.  This  bridge  has  a  span  of  56  feet.  The  statute 
says: 

*'A  highway  within  the  provisions  of  this  chapter  shall  be  deemed  to  in- 
clude necessary  culverts,  sluices,  drains,  ditches,  waterways,  emlxinkments, 
retaining  walls  and  all  bridges  having  a  span  of  live  fleet  or  less.**  Laws 
1909,  c.  30,  9  2,  subd.  5. 

It  is  in  accord  with  an  elementary  rule  of  ccmstruction  that  the  spe- 
cific mention  of  all  bridges  having  a  span  of  5  feet  pr  less  excludes 
from  the  definition  of  a  "highway"  all  bridges  of  greaiter  span.  The 
statute,  therefore,  excludes  the  bridge  involved  here  from  the  terra 
"highway,"  wherever  it  is  used  in  the  statute.  The  claimants  have 
failed  to  point  to  any  provision  of  law  authorizing  the  state  commis- 
sion of  highways,  or  any  of  its  officials,  to  obligate  the  state  for  the 
erection  of  bridges,  as  such,  or  for  any  work,  except  the  construction 
of  "highways."  The  entire  chapter  of  the  statute  to  which  we  have 
referred  relates  solely  to  "highways,"  as  defined  by  it.  The  statute 
confers  no  authority  for  the  construction  of  bridges.  Not  only  is  this 
so,  in  a  general  way,  but  the  statute  defines,  specifically^  the  powers 
and  authority  of  the  commission,  and  they  do  not  include  the  author- 
ity to  construct  bridges,  or  to  obligate  the  state  therefor.  Laws  1909, 
c.  30,  §  15. 

[3]  But  the  claimants  contend. that  they  have  discovered  that  such 
statutory  authority  is  vested  in  the  division  engineer.   They  quote  sub- 
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division  8  of  section  125,  chapter  30,  Laws  of  1909,  which  reads  as 
follows : 

*'He  may  provide  for  such  other  work  as  may  be.  required  to  complete  th<r 
construction  or  improvement  In  a  proper  manner." 

This  quotation  is  made  out  of  its  context.  Section  125,  and  the  sub- 
division thereof  referred  to,  relates  to  "maps,  plans,  specifications  and 
estimates.*'  Such  is  the  title.  It  treats  of  the  powers  of  the  division 
engineer,  in  connection  with  these  details,  and  defines  what  he  shall 
do  in  that  connection,  and  in  the  preparation  of  the  maps,  plans,  speci- 
fications and  estimates,  as  the  statute  specifically  says,  "m  respect  to 
such  highways."  It  is  in  this  connection,  and  in  this  sense,  tfiat  sub- 
division 8,  upon  which  the  claimants  rely,  must  be  read.  It  confers 
no  authority  on  the  division  engineer  to  do  anything  except  "in  respect 
to  such  highways,"  and  certainly  no  authority  to  obligate  the  state, 
without  restraint,  or  otherwise,  for  the  construction  of  bridges.  It 
is  irrelevant  that  the  highway  commission,  or  its  officials  prior  to  this 
controversy,  constructed  bridges,  and  expended  thje  state's  money,  in 
violation  of  the  statute.  This  is  not  a  case  for  construction  of  a  doubt- 
ful or  vague  provision  of  statute.  The  statute  is  clear,  and  the  limi- 
tations upon  the  power  of  the  department  concerned  are  unquestiona- 
ble. The  statute  cannot  be  nullified  by  the  conduct  of  officials  who- 
hold  their  only  authority  by  virtue  of  its  provisions.  The  claim  must 
be  dismissed. 

Claim  dismissed. 

ACKERSON,  J.,  concurs. 

a03  Misc.  Bep.  190) 

BUTT£RFI£IiD>  T.  STATU  « 

(Court  of  Claims  of  New  York.    April,  1918.) 

Qajsals  ^=»18 — NxauosNT  Maitaosmsn't— Faii*uiib  to  Wator  WA8TB  Wiib 

Gates— LiABiLiTT  of  State. 

Failure  of  waste  weir  tender  to  look  after  waste  weir  and  keep  level 
of  water  in  canal  normal  during  heavy  rainfall,  when  it  was  his  duty  to 
do  80,  and  fidlure  of  patrolnAan  detaUed  to  wntdi  canal  to  notify  waste 
weir  tender  U  necesaity  of  opening  or  dosing  gates,  held  to  constitute 
negligence  in  operatlou  of  canal  by  state,  making  state  liable  to  land 
owner  for  damage  from  flood ;  state  being  liable  for  omission  of  such  of- 
ficials to  perform  duty  as  well  as  their  negligent  acts. 

Claim  by  Fred  R.  Butterfield  a^inst  State  of  New  York  for  alleged 
negligence  of  the  officers  and  em^oyes  of  the  state  in  the  management 
and  operation  of  the  Champlain  Canal,  by  reason  of  which  claimant's 
lands  were  flooded  and  his  crops  destroyed.    Judgment  for  claioiant. 

See,  also,  178  App.  Div.  292, 165  N.  Y,  Supp.  3. 

Erskine  C.  Rogers,  of  Hudson  Palls,  for  claimant. 
Merton  E.  Lewis,  Atty.  Gen.,  and  Frank  B.  Valentine  and  Harry 
W.  Ehle,  Deputy  Attys.  Gen.,  for  the  State. 

' '  '  '  .  .        - 
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PARIS,  J.  The  claimant  was  in  possession  of  and  cultivated  lands 
located  on  bank  of  Wood  creek,  in  town  of  Kingsbury,  Washington 
county,  easterly  of  and  i^ear  the  12-mile  level  of  the  Champlain  Canal. 
His  claim  is  based  upon  alleged  negligence  of  the  officers  and  employes 
of  the  state  in  the  management  and  operation  of  the  said  12-mile  level 
of  the  canal  by  reason  of  which  bis  lands  were  flooded  and  his  crops 
destroyed  in  the  months  of  September  and  October,  19Q7. 

Similar  claims  based  upon  the  same  facts  have  been  filed  by  other 
people.  One  of  these  claims,  known  as  the  Robert  Parker  claim,  was 
txied  before  the  Court  of  Claims  and  dismissed  on  or  about  April  18, 
1909.  As  I  have  reached  a  different  conclusion  from  that  made  in 
the  Parker  claim,  the  reasons  therefor  should  be  stated. 

These  claims  aro^e  prior  to  the  changes  made  by  Barge  Canal  con- 
struction, and  in  order  to  understand  any  discussion  of  the  matter  it 
is  necessary  to  have  in  mind  the  r^ation  of  the  old  12-mile  level  to  the 
3urrounding  country,  and  the. method  and  manner  by  which  it  was  fed 
^nd  operated.  Thi^  level  was  a  summit  level,  extending  from  Ft.  Ed- 
ward on  the  south,  through  the  town  of  Kingsbury,  to  Ft.  Ann  on  the 
north.  It  was  fed  and  maintained  by  water  talceu  from  the  Hudson 
river  at  a  point  above  Glens  Falls,  and  conducted  through  the  canal 
known  as  tibe  Glens  Falls  feeder,  which  connected  with  the  said  level 
at  a  point  about  2  miles  northerly  of  Ft.  Edward.  There  were  gates 
in  the  Glens  Falls  feeder  at  the  point  of  connection  with  the  river,  by 
which  the  flow  of  water  could  be  regulated  or  shut  off  entirely.  This 
Glens  Falls  feeder  was  the  main  source  of  supply  for  the  12-mile  level. 
At  the  point  of  intersection  with  the  said  level  the  water  flowed  in  both 
directions,  toward  Ft.  Ann  and  toward  Ft.  Edward.  The  land  on  the 
easterly  side  of  this  level  was  lower  than  the  canal,  and  in  this  low  land 
were  the  beds  of  Wood  creek  and  Bond  creek.  The  land  on  the  wester- 
ly side  was  higher,  and  naturally  drained  towards  the  canal  through  var- 
ious streams  which  the  canal  intersected.  The  ^largest  of  these  streams 
is  Bond  creek,  which  was  intersected  by  the  canal  at  Dunham's  basin, 
at  a  point  about  3  miles  north  of  Ft.  Edward  and  about  4  miles  south 
of  Smith's  basin.  '  Bond  creek,  before  it  was  intersected  by  tfie  canal, 
flowed  to  the  Hudson  river,  into  which  it  emptied  at  Ft.  Edward. 
.,  The  brock,  called. in  the  testimony  "Haskins'  brook,"  emptied  into 
the  canal  at  a  point  about  one  mile  south  of  Smith's  basin  and  would, 
if  it  had  not  been  interfered  with  by  the  canal,  have  run  into  Wood 
creek.  Neither  of  these  streams,  in  ordinary  summer  weather,  fur- 
nished any  large  supply  of  water,  except  when  swollen  by  heavy  rains. 
Other  small  streams  flowed  into  the  canal  when  there  were  larjge 
rainfalls,  but  were  practically  dry  most  of  the  time.  The  level  dis- 
charged water  both  at  Ft.  Edward  and  Ft.  Ann  through  locks  and 
sluices  connected  with  the  locks  at  those  places. 

There  were  also  several  spillways  along  the  line  of  the  level  which 
discharged  water  when  the  water  got  to  the  height  of  the  crest  of  the 
spillway.  One  of  these,  know  as  the  O'Brien  spillway,  was  locat- 
ed between  the  Glens  Falls  feeder  and  Ft.  Edward.  Another,  known 
as  the  Minton  spillway,  was  not  far  from  the  point  whene  the  Has- 
kins   brook  entered  the  canal.    The  state  had  further  provided,  op- 
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poerite  the  eolranct^  <>{  Bond  crefik,  SLm^Mp  weir,  with  gatps  which 
could  be  raised  and  lowered,  by  whicii  water  could  be  discharged 
troTfi_  the  caxial  into  the  southerly  ^ndfof  Bond  creek  and. cpnducted 
through  the  neural  water  course  to  ihe  Hudson  py^v. 

At  Smith's  tesin  there  was  aUo  a,  wa$jL|e  weir  similar  to  and  op^^ed 
in  the  sapae mi^per  ^s.  the  one  at  Dunham's  basin,  the, (discharge  from 
which  was  tp  Wood  >cre^,  The.;ob>ect>  as  I  understand'  Jl|»  of  these 
wastj^  weirs,  Wfis  th^t  tJiey.  might  be  used-ftt  tinges  ^when^  Jie  p.giUww^ 
w^;e  in^dc^l^^  ^P  ^^Ty  off  the  stirplu^  w^t^r^,  to  Gsheye.ciiipditionsof 
high  ws^ler  IP  t)i^  M^-  They  were  nqji  ordinarily. used,  ^e^qoep^  in^  timps 
of  heavy  rains  and  high  water,  and  in  the  f  4II  to  eiiipty':t^i^  canal. 

A  stmt  (}i«tenc^  MP^treaiv  f  rpm  ^e  pqint  where  the  Sniith'^  b^sin 
wajste  w«ir- discharged  waiters  into  Wc^d  creek,  East  creek,  which 
is  4iiit3e  a  Iafg0.  stream,  unites  with  ^pVfqg^  cf eekv  This  cre<k  rises  in 
the  tQwn.piHaiftford.  w4  §pwsjfrc«n  fis^%  to  wf§t  to^.Wpod  creek. 
Wood  cre^.  rises  in  the  Xoy^n  of  Ari^yie^  ^umJ  flo^s  thj:ojugh  th^  towns 
of  Kiogsbucyj  St  Aw»  and  Whitehall,  and  thence  intp  tvake  Champlain. 

Dunham's  basin  is  on  the  divide  between  Bqnd  preek  and  Wood  creek, 
one  of  whichi  as  stated,  flows  iritx>  the  liudscn  rivertiaad' the,  other  into 
Lake  Cha^p^n.  Wood,  creek,  throughout  its  .entire  cpurs^  in  the 
town  pf  KSngebtiry*  nms^hrQUgb  a  Sat  ^mmtry.*  ^A.  is  a  slow,  sluggish 
streanu  Itk  times  of th^avy  rains  it  ta^s  the  capacity  o{. the  bed  of 
Wood  creek. to  catty  off  the  natural. Aqw  of  water  into. it,  especially 
below  .whicre  S^fit  creek  joins  si^ne« 

The  principal  cM^Uftion  an  the  part  of.  the  frlainm^ts  in  both  this 
claim  and  Ihe  Parker  cl^m  was  that, the  gates  in  the  waste  Nveir  at 
Smith's  basin  were  open  and  Idlowed  to  discharge  unnecessairily  large 
quantities  of  water  into  Wood  creek,  so.  that,  from  :the  point  where 
the  ^ame  entlsred  Wpedvcrftek  the  banks  were  overfl(>w€d  in  both  direc- 
tions, some  water  actually  running  upstream,  and  that  this  condition 
prevented  ,the  water  which  oaturaJly  woidd  have  flmwed  down  from 
above  from  going  off  and  caused  same  to  overflow  claimatjt's  land.  This 
contention,  is  sustained  by  the  evidence. 

The  claimants  did  attempt  ]bo  prove  other  acl^  of  negligence  on  the 
Glens  FaBs  feeder,  at  Ft,  Ed^rard  and  at  Dunham's  basin,  but  practical- 
ly failed  m  doing  so.  On  tije  triaj  pf  the  Barker  Case,  a  man  named 
Wiggins  was  ^wom  as  a  witness,  and  testified  that  he  opened  the 
gates  at  Smith's  basin  by  direction  of  the  ^sistant  superintendent  of 
the  canal,  and  left  them  c^n  all  night.  It  was  proved  also  on  that 
trial  that  the  level  at  and  in  the  vicinity  of  Smith's  basin  was  so  low 
that  boats  were  ai^ound,  indicating  that  unnecessarily  lao-ge  quantities 
of  yif^t^r  were  drawQ. 

An  examination  of  the  minutes  in  the  Parker  Case  and  of  the 
opinion  wriJtea  therein,  which  is  r^orted  in  13'  Court  of  Claims, 
at  page  17,  convinces  me  that  the  claim  was  dismissed  on  the  ground 
that  the  court  did  not.believc  the  testimony  of  the  witness  Wiggins,. that 
the 'gates  were  open  at  the  time  in  question^  the  natural  inference  be- 
ing djiat  if.it  had  believed  this  witness  the  court  would  have  found  for 
the  cl^knamL    Ob  the*  trial  .of ;  the- daim  (tJoe -witness  Wiggins  being 
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dead),  <<lie  proof  as  to  the  gates  being  opened  was  made  by  othet 
witnesses.  These  witnesses  were  all  disinterested  and  I  believe  thor- 
oughly truthful  and  trustworthy,  so  that  I  have  no  do«bt  that  at  the 
time  in  question  in  September  the  gates  were  open,  although  it  does 
not  clearly  appear  by  whom  they  were  opened,  and  a  dismissal  of  this 
claim  cannot  be  niade  for  the  reasons  stated  on- the  trial  of  the  Parker 
Case.  Feeling  that  the  claimant  has  failed  to  prove  *afay  negligent 
act  in  connection  with  the  management  of  this  level  at  Dunlam's  basin, 
on  the  dens  Falls  feeder,  or  at  Ft.  Edward,  I  will  not  discuss  what 
was  done  at  those  points,  but  will  confine  myself  to  the  situation  and 
occurrences  at  Smith's  basin.  - 

At  the  time  in  question  there  was  a  very  heavy  Paittfall,  and  all  the 
natural  streams  hefeinbefore  referred  to  were  pouring  water  into 
the  canal.  There  was  an-emplbyi  at  Smithes  basin,  whose  acrfc  duty 
it  was  to  look  after  this  waste  weir,  to  be  there  at  times  of  heavy  rains 
and  see  that  the  level  was  kept  normal.  On  the  occasion  complained 
of  here  by  the  claimant  in  Sept«nber,  as  appears  from  the  waste  weir 
tender's  own  statement,  he  never  went  near  this  waste  weir  at  all,  or 
paid  any  attention  to  it ;  he  said  h6  did  not  know  the  gates  were  open. 

There  was  also  on  this  part  of  the  canal  a  patrolman,  whose  duty 
it  was  to  watch  the  canal  and  see  that  it  was  maintained  at  a  normal 
level,  and  in  so  doing  to  notify  the  waste  weir  tender  of  the  necessity 
of  opening  or  closing  gates  in  the  waste  weir.  He  also  was  not  at- 
tending to  his  duties  on  the  night  in  question  and  did  not  know  that 
the  waste  weir  gates  were  open.  Had  either  of  these  men  been  attend- 
ing to  his  duties,  he  would  have  discovered  that  these  gates  were  open, 
and  c6uld  have  caused  them  to  be  closed  as  soon  as  the  danger  of  over- 
flowing thef  banks  was  over.  ' 

The  waste  weir  tender  was  sworn  as  a  witness  in  this  case,  and 
by  his  own  testimony  and  records  showed  that  on  the  occasion  in  the 
month  of  October  complained  of  he  did  open  the  gates  of  the  waste 
weir  at  Smith's  ba^n  and  leave  them  open  all  night. 

I  think  these  facts  sufficiently  establish  the  n^igence  of  the  state 
both  in  September  tod  October.  The  claimant's  crops  were  injured  by 
waters  which  might  have  run  off  through  Wood  creek,  had  the  state 
not  turned  large  volumes  of  water  therein  and  obstructed  the  flow. 
That  the  amount  of  water  so  run  off  was  unnecessarily  large  seems  to 
be  conclusively  established  by  the  evidence  that  before  the  gates  were 
closed  the  water  in  this  level  was  so  far  below  the  normal  height  that 
navigation  was  stopped  and  boats  grounded. 

The  state  is  liable  for  the  omission  to  perform  a  duty  required,  as 
well  as  for  the  negligent  acts  of  patrolmen  and  waste  weir  tenders. 
See  Sipple  v.  State,  99  N.  ¥.  284,  1  N.  E.  892,  3  N.  E.  657.  In  Harris 
&  Briggs  V.  State;  12  Court  of  Claims,  26,  Judge  Rodenbeck  says  in  dis- 
cussing a  similar  case: 

"There  can  be  no  question  but  that  the  state,  having  impounded  water  In 
thfe  Champlaln  Canal,  cannot  negligently  dischiirge  It  Into  Wood  creek,  so  ad 
to  canse  dfUuages  to  owners  of  property  along  the  line  of  the  creek ;  the  state 
may  .have  acquired  the  ric^t  to  ocmstmet  an  artifioiai  ciiannel  oloii^  Wood 
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creek,  and  to  abstract  water  jCrom  Wood  creek  for  canal  purposes,  Init  the 
acquisition  of  this  right  would  not  give  It  the  power  to  discharge  ne^igently 
water  from  this  impounded  basin  to  the  damage  of  the  owners  of  property 
along  Wood  creek." 

*   ''  . 

This  rule  seems  to  be  laid  down  in  Carhart  v.  State,  11  Court  of 
Claims,  128;  Adkinson  y.  State,  114  App.  Div.  249,  99  N.  Y.  Supp. 
792;  McKee  v,  Delaware  &  Hudson  Canal  Co.,  125  N,  Y.  353,  26  N. 
E.  305,  21  Am.  St  Rep.  740. 

The  damages  sustained  by  claimant  Iw  the  flood  of  September  10, 
1907,  were  ^90,  and  by  the  flood  of  October  28th  were  $295,  and 
*  he  should  have  judgment  for  those  smnau 

Judgment*  accordingly. 

ACKERSON,  P.  J.,  concurs. 


a06  Misc.  Rep.  707) 

In  re  LOWDBITS  KSTAOnS. 

(Surrogate's  Court,  New  York  County.    April  4,  1^19.) 

WiUA  ^=>1U(2) — ExBCTjwoN— SiONATuiffl— "End  of  Wiix.'' 

Will,  written  on  a  printed  form,  first  page  of  wblch.  contained  blank 
space,  followed  by  testator's  signature  and  attestation  clause,  was  not 
signed  at  the  end,  as  reqidired  by  Decedent  Est&te  Law,  |'21,.wliere  mob 
blank  space,  Intended  for  bequests,  would  not  <!ontalB  all  tbe  bequests,  and 
part  of  them  were  put  ou  Hie  back  of  the  form,  wlt^  notation  on  margin, 
"Continued  on  back." 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Slrst  and 
Second  Series,  End.] 

Proceeding  to  probate  will  of  Jane  GL  I/)wdeti,  contested  by  Robert 
F,  Greacen.    Probate  denied. 

Samuel  L.  Greacen,  of  New  York  City,  for  proponents. 

Robert  F.  Greacen,  of  New  York  City,  pro  se. 

Middlebrook  &  Borland,  of  New  York  City  (Middleton  S.  Borland, 
of  New  York  City^  and  William  D.  Smith,  of  Brooklyn,  of  counsel), 
for  certain  legatees. 

COHALAN,  S.  The  only  question  ari^ng  on  this  contested  pro- 
bate proceeding  is  whether  or  not  the  paper  propounded  as  the  last 
will  of  Jane  G.  Lowden  is  signed  at  the  end  thereof  as  required  by 
Decedent  Estate  Law  (Consol.  Laws,  c.  13)  §  2L  There  is  no  issue  of 
fraud  or  forgery  involved.  Nor  is  there  any  claim  that  the  instrument 
propounded  has  been  tampered  with  after  execution.  The  testatrix 
died  on  March  30,  1918,  leaving  her  surviving,  as  her  only  next  of  kin 
and  heirs  at  law,  three  sisters  and  five  children  of  a  deceased  brotfeer. 
It  is  a  son  of  her  deceased  brother  who  is  the  contestant  herein.  The 
estate  consists  of  personal  property  only. 

The  alleged  will  was  written  on  one  of  the  usual  printed  l^al  forms 
obtainable  at  law  stationers,  which  consists  of  one  sheet  of  paper 
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folded  over  at  the  middle  to  form  f ouV"*  p4ges ;  the  fold  hfeiiig  at  the 
top  o£  the  Mank  form.    At  the  top  of  the  first  page  are  the  usual 

introductory   words    in    print,    "I,   : ,   being   of    sound    mind," 

etc.  Following  this  portion  of  the  printed  fonn  is  a  blank  space 
of  about  four  inches,  presumably  for  bequests  dnd  devises.  Near 
the  middle  of  the  sheet,  and  immediately  foUoWlftg  the  blank 
space  ^bove  mentioned,  the'  printed  matter  again  appears,  com- 
mencing with  the  words,  "I  h^eby  appoint to  be  executor  of 

this  my  will  and  testament."  Th^  remainder  of  the  first  page  contains 
the  usual  printed  matter  on  such  JForms  induding  an  attestation  clause. 
The  other  pages  of  the  form  are  Wank. 

The  propounded  instrument  is  not  a  holograph.  The  difficulty  arises 
because  the  Mank  space  for  bequests  proved  to  be  inadequate,  as  the 
same  was  exhausted  before  all  the  bequests  were  written  in  by  the 
draftsman  of  the  will.  Three  bequests  and  part  of  the  fourth  are  writ- 
ten in  the  blank  space  provided  therefor.  The  latter  bequest  begins: 
"I  give  to  my  sister-in-law  Rebecca.'*  In  the  margin,  immediately  fol- 
lowing, appear  the  woiy^  "Continued  on  back."  On  the  reverse  side, 
or  page  2,  the  bequests  are  continued  in  grammatical  order  by  the 
words  "Greacen  one  hundred  dollars  ($100.00).  The  whole  of  the 
second  p^ge  and  about'  one-half  of  page  3  consist  of  additional  be- 
quests. Page  4  is  blank.  The  printed  matter  On  page  1  is  filled  in, 
in  the  usual  manner,  and  the  instrument  propounded  is  signed  and 
witnessed  at  the  bottom  th^rcfof . 

Previous  to  the  dfecision  of  the  Court  of  Appeals  in  Matter  of  Field, 
204  N.  Y.  448, 97.  N.  E.  881,  39  L.  R.  A,  (N.  S.)  1060,  Ann.  Cas.  1913C, 
S42,  the  decisions  of  the  courts  of  this  state  held  that  the  statute  re- 
quired a  will  to  be  subscribed  by  the  testator  at  the  physical  or  actual 
end  of  the'  testaiAentary  documebt.    Matter  of  Whitney,  153  N.  Y.  259, 

47  N.  E.  272,  60  Am.  St.  Rep.  616;  Matter  of  Andrevirs,  162  N.  Y. 
1,  56  N.  E.  529i  48  L.  R.  A.  662,  76  Am,  St  Rep,  294;  Matter  of 
Conway,  124  N.  Y.  455,  26  N.  E.  1028,  11  L.  R.  A.  796;  Matter  of 
O'Neil,  91  N-  Y.  516.  Since  then  the  authorities  last  cited  have  been 
followed  in  several  iijgtances.  Matter  of  Rcisner,  81  Misc.  Rep.  101, 
142  N.  Y.  Supp.  1074;  Matter  of  Schroeder,  98  Misc.  Rep.  92,  163 
N.  Y.  Supp.  956;  Matter  of  Van  Tuyl,  99  Misc.  Rep.  618,  166  N. 
Y.  Supp.  153. 

The  proponents  contend  that,  since  the,  decision  of  the  Court  of 
Appeals  in  Matter  of  Field,  supra,  the  courts  of  thi^s  state  have  inclined 
to  a  more  liberal  interpretation  of  the  statute,  and  that  the  inter- 
pretation which  now  prevails  is  that  the  end  of  a  will  means,  not  the 
physical  end  onlv,  but  the  logical  end  of  the  instrument  as  written. 
With  this  view  I  disagree.  .  It  is  not  the  intention  of  the  alleged  tes- 
tator, but  that  of  the  Legislature,  which  governs  in.  the  determination 
of  this. matter.  Matter  of  O'Neil,  91  N.  Y.  516;  Matter  of  Blair,  84 
Hun,  581,  32  N.  Y.  Supp.  845,  affirmed  on  opinion  below,  152  N.  Y. 
654,  46  N.  E  1145;  Matter. of  Andrews,  162  N.  Y.  1,  56  N.  E.  529, 

48  L.  R.  A.  662,  76  Am.  St.  Rep.  294;  Matter  of  Field,  204  N.  Y.  448, 
97  N.  E.  881,  39  L.  R.  A.  (N.  S.)  1060,  Ann;  Cas.  19130,  842.    That 
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part  o^  the  alleged  will  which  appears  ori  t>a^*  2  arid  3  is  riot  i  part 
of  the  body  of  die  instrument,  and  is  not  physically  incorporated  there- 
in. On  the  contrary,  it  1$  wholly  without  the  bo<iy  of  the  prbi5otiri(led 
mstrument,  and  is  metely  referred  to  cm  page  1.  To  read  the  instru- 
ment, it  18  xiecessary  to  skip  a  part  of  page  I,  tJieft  turn,  over  to  pages 
2  and  3,  only  to 'turn  bkck  again  to  page  1,  m  order  to  hsCve  the  sense 
connected  and  thfe  language  grammatical  and  cferrttlriuous.  Such  cir- 
cumstances brinjg^  this  matter  within  the  decisions  of  the  Cotirt  of 
Appeals  which  antedate  Matter  of  Field,  supra.  Those  decisions  are 
in  my  opinion  controlling.  Undier  the  special  circumstances  of  the 
latter  case,  the  court  limited  the  application  of  previous  authorities, 
hut  did  not  go  so  far  in  its  determination  at  the  proponents  assume. 
The  facts  in  the  Matter  of  Field  are  different  from  the  instant  case,, 
and  the  principle  therein  laid  down  cannot  be  applied. 

The  propounded  instrument,  not  having  been  signed  at  the  erid  as 
required  by  the  statute;  the  same  is  not  entitled  fo  prbbktfe.  Costs  will 
be  allowed  the  proporients.    Proceed  accordingly. 


lAtt  BOHR*[§  ESTATEi. 
.(Surrogate's  Court,  New  York  County.    April  9,  1910.) 

1.  "WtLTJk,  ^C9727 — ^PbSSESBION  09  PSKSOlTAt.  PsoFKKrr. 

WhiBre  tesC&tor  obvlooely  intended  that  articles  shoifld  not  l>e  flold»  iind 
that  a  life  bepeftciaiy  should  h^ye  use  o^.t|iem,  «^clea  to  be  turned  over 
to  remainderman  iu  sp^le  upoti  termination  of  trust,  It  mukt  be  held 
that  suc9k  behefieiary  Is  entitled  to  possession  of  such  articles  during  her 
lifetiaie. 

2,  Wills' ♦=»t28 — ^RieiiTS. 

A  will  gi^Df  a  persp^  the  Hghl^  to  occupy  a  house  during  her  lifetime- 
does  not  ^ye  her  a  right  by  implication  to  rent  the  house  )f  she  does  not. 
desire  to  occupy  it,  especially  where  rl^t  to  rent  is  expressly  given  to 
legal  representatlye. 

In  the  tnatter  orthe  festatc  of  Eva  Rohf.  Petition  by  Ella  Ix)uise 
Hall,  life  beneficiary,  praying  an  interpretation  of  the  will.  Will  con- 
strued. 

See,  also,  170  N.  Y.  Supp.  1065. 

Randolph  M.  Newman,  of  New  York  City,  for  petitioner. 

Allan  C.  Rearick,  of.  New  York  City,  for  Vivien  W.  Smith. 

Ira  L.  Anderson,  of  New  York  City,  for  Wendell  P.  Barker. 

Harold  E.  Lippincott,  of  tJew  York  City,  special  guardian. 

« 

FOWLER,  S.  The  petitioner,  EBa  Louisfe  Hall,  tl^  life  bertefidary 
under  the  will  of  decedent,  prays  an  interpretation  of  the  will  to  have 
the  relative  rights. of  herself  ^nd  her  children  determined. 

It  is  contended  on  her  behalf  that  she  is  entitled  to  have  the  per-' 
sonal  prl>perty  Other  than  the  ^cnritses  and  money  turned  over  upon 
flflitig  a  bdnd  ihdemnlfjrin^  the  remaindirman,  and  that  she  is  toi- 

^s6P6r  other  cMtfs  see  Mine  toptd  |j  KBT-HCfiBBR  in  alt  K«y-NlimT>ered  Digests  A  Indexes 
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powered  to  rwit  certain  real  property,  mentipned  in  paragraph  third  in 
the  event  that  she  do  not  occupy  the  same. 

[1]  The  testator  obviously  intended  the  articles  specified  in  para- 
graph second  should  not  be  sold  and  that  the  petitioner  should  have 
the  use  of  them.  That  paragraph  provides  for  the  turning  over  of 
these  articles  in  specie  upon  the  termination  of  the  trust,  and  during 
her  lifetime  she  is  to  have  the  benefit  of  the  estate.  Unless  she  is 
deemed  to  be  entitled  to  the  possession  of  these  articles,  as  they  cannot 
be  sold,  the  intention  of  the  testator  to  give  her  the  entire  beneficial  in- 
terest in  the  estate  during  her  lifetime  would  be  frustrated. 

Likewise  in  paragraph  third  the  intention  is  manifested  that  the  pe- 
titioner should  enjoy  the  use  of  the  contents  of  the  house.  The  use  of 
the  house  as  it  was  at  testator's  death  was  given  to  the  petitioner,  and 
she  is  given  the  right  to  occupy  the  house.  So  long  as  she  occupies  the 
house  she  is  entitled  to  have  possession  of  the  furnishings.  .  All  per- 
sonal property  not  specifically  mentioned  in  paragraph  second  and  not 
a  part  of  the  furnishings  of  the  house  at  Keyport  must  remain  in  the 
possession  of  the  legal  representatives. 

As  the  petitioner  makes  no  contention  for  possession  without  se- 
curity, it  is  unnecessary  to  pass  upon  the  question  as  to  whether  se- 
curity may  be  dispensed  with.  Her  right  to  the  personal  property 
aforementiqned  is  conditioned  on  her  furnishing  a  bond  providing  for 
the  delivery  of  the  articles  to  the  remaindermen  upon  her  death. 

[2]  The  will,  however,  cannot  be  interpreted  to  mean  that  the 
petitioner  is  entitled  to  rent  the  property  at  Keyport.  The  will  allows 
the  legal  representatives  to  rent  that  property.  This  is  even  conceded 
in  the  petition.  Nowhere  does  the  will  expressly  give  the  petitioner 
the  right  to  rent  the  property  at  Keyport.  Such  an  authority  cannot 
be  implied  from  the  right  to  have  the  occupancy,  especially  where  the 
right  to  rent  is  expressly  given  to  the  legal  representatives.  The  pe- 
titioner is  entitled  to  occupy  the  house  if  she  should  elect  to  have  pos- 
session. If  she  do  not,  the  legal  representatives  are  empowered  to 
rent  the  property. 

Let  a  decree  be  submitted  construing  the  will  in  accordance  with  the 
foregoing  opinion. 


(106  Misc.  Rep.  719) 

In  re  BEENHEIMEB'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    April  4,  1919.) 

1.  ExECUTOBS  AND  Administbatobs  ^=s»102 — Invbstmsnt  of  Funds  of  Es- 
tate— Discretion  of  Repbssentatives. 

Where  a  will  giroB  the  executors  and  trustees  full  discretionary  power 
as  to  Investm^t  in  securities,  whether  lawful  er  otherwise,  they  are  en- 
titled to  retain  investments  originally  made  by  testator,  notwithstanding 
they  are  not  such  as  a  trustee  is  ordinarily  authorized  to.  make. 

2»  Tbu^b  ^=s>217(3)— :Investment  of  FtXNDS  of  Estats—Ohoics  of  Sbcdu- 

TIES. 

Where  a  will  directs  that  a  trustee  iuFest  tbe  trust  funds  only  In  se- 
curities authorized  by  law,  the  funds  must  be  inrasted,  accocding  to  tba 

^ssFor  other  cues  see  same  topto  A  KJBY-NUMBBR  i|i  «U  Key-jNumbered  Oigeets  A  ladesee 
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etfrecHotin  dt  fiecedent  fistete  taw,  |  111,  in  such  securities  as.  savings 
.  bftiik*  la  tHa  utate  of  JUm  Y^k  ar»  auUiOFlzBd  ta  invest  im,  ftaldns  Into 
eonsideratiOQ  Banking  Law,  |  239. 

In  the  matter  of  the.  estate  of  Belle  G.  Bemheimer.  On  accounting 
by  executrix.    Decree  directed. 

Nicon,  Anabel,  tindsjiy  &  iPuller,  of  New  Yoric  CSty,  for  executrix. 
Leslie  J.  Tompkins,  of  New  York  City,  special  guirdian. 

FOWLER;  S.  fht^ee  acoduntings  are.rtiade  hetisin  by  reason  of  the 
dhrision  of  the' trust  estate  into  three  parts*  tuider  the  wilL  of  the; tes- 
tatrix. The  estate, -amounts  to  sHghtly  over  $^1,000,000;  and  the  will, 
after  hequeathiag.le^cies.to  thp  ?^ount  of  $65,000,  directs  the  Execu- 
tors, out  pf  the  residuary  estate  to  set  up  thrcq;  equal  truste..  One- 
thml  of  the' residuary  is  given  in  trust  for  the  testatrix!a  daughter^ 
Grace  Guggenheim.  ^Ahother  equal  third  part  is  givta  in  trust  for 
.  the  life  of  the  testatrix's  other  daughter,  Alva  Giihbel,  and  the  re- 
maining equal  third  of  the  residuary  the  executors  are  directed  ta 
divide  into  two  equal  riiares,  and  one  such  share  is  to  be  given  to  the 
United  States  Trust  Company  fai  trust  for  the  life  of  the  testatrix^s 
grandson,  Jacob  P.  Bernh^^er,  The  other  one-sixth  of  the  residue 
is  given  to  the  Unite<l  Stat^'  Trust  Company  in  trus^  for  the  life  of 
the  testatrix's  grandson,  Lloyd  G.  Bernheimer,  Jn  tJpon  the  deaths 
of  these  various  life  ^beneficiaries  there  aiie  gifts  ^yver,  but  such  limita- 
tions over  are  immaterial  to  the  question  of  construction  now  before 
the  surrogate.  ,  . .        j     . 

At  the  time  ^f  the.  death  of  the  testatrix  the  estate  was  invested  in- 
most entirely  in  securities,  many  of  which  are  not  such  as  trustees  are 
ordinarily  justifi^  in  ce^iping  as  investments,  or  in  investing  trust 
funds.  By  paragraph  7  of  thp  will  the  testatrix  granted  to  her  execu- 
tors and  trustees,  who  wtre  Henry  S.  Glazier,  Daniel  Guggenheim, 
Bernard  F.  Gimbel,  and  Morton  E.  Snellenburg,  a  tomplete  discretion 
as  to  the  retention  of  securities  in  the  trust  estate.  The  portions  pf 
paragrs^  7  material  to  the  question  at  issue  are,  as  follows: 

"And  I  further  hereby  anthofize  and  enipower  said  Henry  S.  Glasier  and 
Daniel  Gngg^nhelni  [arid  Bernard-  F;  Otinbel  and  Morton  B.  Snellenburg, 
added  by  codidn,  and  the  survivor  of  them,  in  their  discretion,  to  retain, 
invest  and  continue  to  keep  my  estate  or  any  portion  thereof  Invested  in  the 
securities  in  which  it  inay  be  invested  at  the  time  of  my  decease,  or  to  sell 
the  same  and  invest  the  proceeds  thereof  otherwise ;  and  my  said  executors 
and  trustees  are  also  hereby  authorised  aM  Empowered,  in  their  discretion, 
to  invest,  reinvest,  alter  or  change  investmenta  at  any  time  in  any  securi- 
ties or  investments  which  to  them  may  seem  advisable  or  proper;  and  the 
said  Henry  8.  Glazier  and  Daniel  Guggenheim,  and  the  survivor  of  them,  in 
maMttjg  such  iBVieBtments,  or  in  altering  or  changing  the  same,  ahaU  not  be 
limited  to^  such;  as  trustees  ^re  authorifed  to.  make,  but  may  make  wbi^tev^ 
investments  in  real  and  personal  property  as  shall  in  the  exerdae  of  their  dis- 
cretion seem  to  them  judidousi,*' 

The  will  further  provides,  however,  in  the  same  paragraph,  that  as 
to  that  portion  of  the  trust 'estate,  amounting  ^o  one-third  of  th^  resid- 
uary, given  to  the  United  Statfes  Trust  Company  for  the  benejftt  of  the 
grandchildren  of  the  testatrix,  J^cob  D.  Bemheimer  and  Lloyd  G;  Bern- 
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htAm&r,  Jr.»  the  United  States  Trust.  Company  shall  jiot  have  sudi  dis- 
cretion as  to  the.  investments  as  the  individuals  named  as  executors. 
The  words  of  the  will  are  as  follows : 

''It  Is  xaj  Aealre,  however,  that  tbe  United  Stat;es  Trust  Comp^n^,  as  tnv^tee 
for  the  benefit  of  my  grdndchildreu,  Ja(:ob  I).  Bemhelmer  arid  Llpyd  G.  feem- 
helmer,  Jr.,  shall,  as  to  the  principal  of  the  said  several  trusts  6^  Qtf  ttie  tmst 
tf)f  the  b«n^0t  of  toy  daoghters,  iiya  6.  Oimbel  aAd  Qr^oa  Gueg^Bbeim,  In 
the  event  it  shall  become  trustee  thereof  be  limited  to  such  J,nv>&tmeuts  as 
trustees  are  by  law  authorized  to  mak^" 

PcrryonTnists  stales  the  gctterU'Prittciples  as  ffpUo^ys!  • 
""Sectioki'ies.  There  Is  said  to  be  a  distlndtiMi  between  au  briglnia  tarest- 
ment  lunphiperl^  made  by  trustees  aud  aa  original  /ij^Vi^etmopt  ;^de  l>y  the 
te^tpr  hlmseU  and  simply  .contiiiiued  by  a  trustee,  but  It  Is  a.<ll9U4;iction 
that  cannot  be  safely  acted  upon.  If  a  ^estator  gives  any  directions  in  his 
win  to  continue  his  investments  already  made,  trustees  imwt  of  course  fol- 
low 8u<^h  Areetlons,  hnd  Jif  they  follow  thera  in  good  faith  they  will  uot  be 
liable  for  lahy  iesses,  un)esfi  tbeyia^e  uegl^i^t  in  iTaiHps  te.cha^fe  a^  iu- 
Festmeut  wheu  it  ought  to  be  changed  to  sayp  It ;  for  it  cannot  be  supposed 
that  the  direction  of  a  testator  to  continue  a  certain  investment 'rel'teves  the 
trustees  from  the  ordinary  duty  of  watchitig  t/ech-  Investment  end  of  cluing 
ft  in  when  there  is  imminent  danger  of  ft»  lo^s  by  a  &a^X0e  ef  cigemnslances. 
If  no  dtrectioDs  are  given  in  e^  wiU  as  to  the  ookayei;sloa  a^d'inves4»neat  et  the 
trust  properly,,  t^stees  tp  l|e  safe  should  take  cafe  to  invest. the  property  in 
the  6^untie3  pointed  out  by  the  law.  It  is  true  thftt  it  testator  during  ws 
life  ipay  deal  with  'hl^  property  a<*cordln«  to  his  pleasure,  ^eud' Investments 
made  by  him  are  some  .evidence  Chat  he  had  confidence  in  that  otass  ci  inrest- 
ments,  but  in  the  absence,  of  :dljcect^ons  In  the,  yviU  it  lB:i9f^;:*e  reas4Hiable  to 
suppose  thftt  fi  ^st^ter  iji^nd^  that  his  tfustpes  should  ^ct  apcordpg  to  law." 

In  Re  N.  Y.  Life  Ins.  &  Trust  Co.,  86  App.^Diy.  247,  lat  page  251, 
83  N.  Y.'  Supp,  883,  at  page  886,  the  court  said,  affer  quoting  Perry 

on  Trusts,  §  465,  supra :    - 

*'This  language  was  quoted  with  approval  In  Tdroilto  Gen.  Trusts  Oo.  v.  C. 
B.  ft  Q.  K.  R.,' 64  Hun,  X  {18  N.  T.  Supp.  903},  afflmied  on  tJkie  cq^ob  beleiv  iu 
188  N.  y.  657  [84  N.'£.  514].  The  Same  se<!ti<»  was  also  cited  apd  followed  in 
Matter  of  Wotton,  ^  4pp.  Dlv.  584  {69  N.  Y.  Supp.  753J.  afarmed  without  opin- 
ion in  167  N.  y.  629  [60  N.  E.  1123],  where,  by  a  unanimous  court,  Mr.  Justice 
Rumsey  writing,  it  was  held  [59  App.  Dlv.  587,  60  N.'*,  Supp.  754]?*  *When  a 
trustee  finds  the  estate  oois^ttled  to  him  already  investM  in  intereettearfns 
securities,  we  are  not  inclined  to  say  tba^  it  1^  t4s  absolute  duty  at  once  to 
dispose  of  :them,  without  regard  to  .the  nnurkeit,  or  the  demand  for  them,  or 
the  ruling  price,  or  the  probebUity  of  an*  advance  In  tbi^r  yalue.  It  is  suffi- 
cient to  say,  howeyer,  that^  ordinarily, ,  if  a  trustee  s^es  ftt  to  continue  such 
inrestments  after  he  shall  have  had  a  reasonable  <H)Porjl;unit7  to  sell  them 
without  loss  andi  to  invjBst  thcon  in  those  s^urities  whi(di  by  law  he  is  au- 
thorised to  bold,  it  .must  be  an  exceptional  cajse  which  will  Justify  him  in  his 
failure  to  do  so  wheire  as  a  result  of  tt^at  failure  there  l^is  been  a  loss.'  *' 

[1]  The  quje;stion.  now  before  the  surrogate  concerns  th^  legal 
effect  of  the  provtsioxis  limiting  the  United  States  Trust  Company  as 
trustee  to  investments  which  arte  authorized  by  law.  The  accountants 
themselves  have  retained  as  trustees  of  .the  two  equal  one-third  por- 
tions of  the  residuary  estate  for  the  benefit  of  the  testatrix's  daughters' 
securities  and  cash  amounting  to  appro^unu^tely  $2i^0^Q0p  for  each 
trust  estate.  TJiey  have  also  paid  Qvp:  tp  the  United  States  Trust 
Company  the  ppe-third  portion  pf  the  residuary  estate  as  trustee  for 
the  \wp  grandchildren  of,  thp  testatrix.    These  trust  estates  arc  now 
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represented  partly  by  securities  which  trustees  would  be  unauthorized 
either  to  invest  in  or  to  retain  as  investments.  Such  securities  have 
come  dowyi  to  the  accountants  by  rejison  of  the;  investments  made  by 
the  testatrix  herself  during  her  lifetime.  There  does  not  appear  to 
have  been  any  reinvestment.  The  United  States  Trust  Company  as 
trustee  for  the  two  infant  granddiHdren  has  accepted  the  securities, 
but  asks  this  court  to  protect  it  by  a  decree.  It  .would  sepm  that  a3  the 
two  one-third  portions  of  the  residuary  estate  held'  by  the  -account- 
ants there  can  be  no  question  as  to  investments,  for  tiie  reason  that 
the  will  gives  the  executors  and  trustees  as  full  a  discretionaty  power 
as  to  investments  in  seqvtritfcs,  whether  lawful  or  otherwise,  as  could 
possibly  be  given.  But  as  to  the  other  one-third  of  the  residuary  es- 
tate, which  the  United  States  Trust  Company  is  to  hpld  as  trustee  for 
the  benefit  of  the  testatrix^s  two  grandchildren,  t  ani  of  the  opinion 
that  the  trust  funds  must  be  invested  only  in  securities  authorized  by 
law. 

[2]  Section  111  of  the  Decedent  Estate  Law  (ConsdL  Laws,  c.  13) 
provides  that  trustees  may  invest  in  stich  siecurities  as  savings  banks 
in  the  state  of  New  York  are  authorized  to  iny.est  in,  and  refers  to 
Banking  Law  (Consol.  Laws,  c  2)  §  239.  Many,  of  the  securities  which 
the  United  States  Trust  Company  has  apcepted  as  part  of  the  trust 
fund  are  not  legal  investments  for- trustees  in  this  state.  No  direc- 
tion or  resportsibility  should  be  given  or  taken  by  the  court  in  regard 
to  the  investments  of  the  trust  funds  directed  to  be  paid  to  the  United 
States  Trust  Company.  The  will  is  specific  in  directing  that  the  United 
States  Trusf  Company  shall  invest  in  securities  autfiorized  by  law, 
and  none  other.  If  the  United  States  Trust  Company  is  willing  to  re- 
ceive the  securities  that  they  have  received  in  this  accounting  they  do 
so  on  their jDwn  responsibility,  and  this  coirt  will  not  now  expressly 
sanction  such  receipt. 

Submit  decree. 


In  re  McOCBK'S  ESTAOTB. 
(Surrogate's  Court,  New  York  Couat^,    NaYemXiV  2$,  191$.) 

1.  Tkvbts  ^s»316(2) — ^Tkshaiibntabt  1^ttst8 — OoifinssiONS. 

Where  testator  devised  land  to  execvtors  In  trust,  with  remainder,  on 
tenninatloa  of  tmst,  to  his  children,  the  exeentors  and  trustees  are  en- 
titled to  ooe-half  commissions  for  receiving  the  real  estate. 

2.  Trusts  '«=»316(S)— Testamewtaiit  TursTS— Commissions — ^Valxte  of  Land. 

Where  testator  devised  land  in  tmst  to  execiltors,  with  remainder^  on 
termination  of  trust,  to  ehildren,  the  value  of  the  land,  for  the  purpose  of 
compotlng  the  one-half  commissions  to  which  the  trustees  are  entitled  for 
receiving  the  land,  will  be  taken  as  of  th^  date  when  letters  testamentary 
were  issued  to  the  executors. 
8.  Trusts  *»dl6(l) — ^Testamentabt  Trusts — CoMMissioNa 

Wliere  testator  devised  land  in  trust  to  executors,  with  remainder  over 
to  Ids  dlfldven  on  tem^nation  of  trust,  the-  trustees  are  not  entitled  to 
conunissions  for  distributing  or  delivering  the  land  on  termination^  of  the 
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trust;   tbe  real  estate- at  such  time  passing  to  the  remaindermen  under 
the  terms  of  the  will. 

In  the  matter  of  the  estate  of  John  McGurk,  Proposed  decree  di- 
rected, to  be  completed  by  insertion  of  proper  amounts. 

Frederick  S-  Fisher,  of  New  Yoiic  City,  for  executors  and  trustees. 

FOWLER»  S.  [1-3]  In  this  accounting  proceeding  a  question 
arises  as  to  the  right  of  the  executohs  and  trustees  to  conunissions 
on  the  value  of  the  real  estate  owned  by  the  testator  at  the  time  of  his 
death.  The  real  estate  was  deviled  to  the  executors  in  trust,  and  upon 
the  termination  of  the  trust  created  by  the  will  the  real  estate  was  given 
to  the  testator's  children.  While  the  executors  were  given  a  power  of 
sale  over  the  real  estate,  the  power  has  not  been  exercised.  Under  these 
circumstances  the  executors  and  trustees  are  entitled  to  one-half  com- 
missions for  receiving  the  real  estate,  and  the  value  of  the  real  es- 
tate for  this  purpose  must  be  ascertained  as  of  the  date  when  letters 
testamentary  were  issued  to  the  executors.  As  the  real  estate,  after 
the  termination  of  the  life  estates,  passed  to  the  remaindermen  under 
the  terms  of  the  will,  the  trustees  are  not  entitled  to  commissions  for 
distributing  or  delivering  it.  Matter  of  Naylor,  164  N.  Y.  Supp.  462; 
Matter  of  Keane,  97  Misc.  Rep.  213,  162  N.  Y.  Supp.  856. 

Complete  proposed  decree  by  inserting  proper  amounts. 


(106  Misc.  Bep.  113) 

In  re  POTTER  et  aL 

In  re  ADAMSON'S  WILL. 

(Surrogate's  Court,  Kings  0>unty.    January,  1919.) 

1.  Statutes  ^=:»263 — Retroactive  Eftect — Vested  Rights. 

It  requires  a  clear  expression  of  the  legislative  purpose  to  justify  a  re- 
troactive reading  of  a  law  only  when  the  enactment  tends  to  destroy  or 
impair  a  vested  right,  or  to  give  a  right  when  none  existed,  or  to  impose  a 
liability  not  previously  known. 

2.  Statutes  ^=:9267(1) — Retboaotivb  E^nvor — VEfiTBD  Rights. 

Leglalation  which  affects  only  the  remedy  or  the  procedure  embraces  a 
I)endlug  action  or  a  condition  which  came  into  being  befM^  Its  passage, 
unless  words  of  exclusicxi  are  found  in  the  statute,  so  tiuit  acts  relating  to 
procedure  are  not  retroactive,  in  the  sense  that  they  rela^  back  to  and 
modify  a  pre-existing  state  of  right,  but  are  rather  prospective. 

3.  Tbusts  ^=3»316(1) — Testaicsntaby  Tbustbb — Comaossioitb.  . 

The  only  right  of  testamentary  trustees  to  commissions  for  the  receipt 
of  the  principal  of  the  trust  comes  into  being  for  the  first  time  when  tbe 
decree  is  made  awarding  such  commissions  as  a  mere  matter  of  procedure, 
in  view  of  Code  Civ.  Proc.  i  2753*  and  section  2768,  subd.  8,  relating  to 
settlement  and  commissioQs. 

4.  Trusts    ^=9316(2)  *— T^stamentabt    Tbustub  —  Commissioiib  —  Bepabate 

Tbusts. 

Where  testamentary  trustees  assumed  a  realty  trust  before  Ck)de  (Tfv. 
Proc.  §  2753  relating  to  coimnisslons,  was  amended  by  Laws  1916,  c  5961, 
and  accounted  thereafter  whea  holding  more  than  1395,000  while  trustees 
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ot  six  semrate  trusts  none  exceeding  |0&,000,  the  slae  of  estate  or  fund, 
was  the  amount  of  each  fund  separately  accounted  for,  taking  value  of 
estate  as  of  time  of  Its  receipt,  entitling  them  to  one  full  commission  on 
moneys  received  and  disbursed  and  one^half  commission  on  all  estate  or 
funds  received,  whether  real  or  personal,  to  be  borne  proportionally  by 
the  several  trusts. 

Proceeding  upon  the  judicial  settlement  of  the  accounts  of  Florence 
B.  Pottep,  William  C.  Durrin,  and  John  B.  Clark,  as  testamentary  trus- 
tees under  the  will  and  codicil  of  William  £.  Adamson,  also  known 
•  as  William  E.  Ward.    Trustees'  commissions  decreed. 

Peale  &  McLaughlin,  of  New  York  City,  for  trustees. 
Coombs  &  Wilson,  of  Brooklyn  (Robert  H.  Wilson,  of  Brooklyn, 
of  counsel),  for  objectors.  ^ 

KETCHAM,  S.  The  trustees  claim  one-half  commissions  on  the 
value  of  real  estate  embraced  in  their  account,  on  the  ground  alleged 
that  such  real  estate  has  been  "received**  by  them.  To  this,  objection 
is  made  that  the  statute  passed  May  19,  1916,  wrhich,  if  applicable, 
would  justify  the  claim,  does  not  apply,  and  that  the  rule  which  con- 
trols the  present  accounting  is  to  be  found  in  the  statute  as  it  was 
when  the  trust  came  into  operation. 

Prior  to  May,  1916,  section  2753  of  the  Code  provided  as  to  trus- 
tees' commissions  as  follows: 

*'The  value  of  any  real  or  personal  property,  •  •  •  distributed  or  de- 
livered, shall  be  considered  as  money  in  making  computation  ot  coiumlssloBs." 

Upon  the  date  last  named,  the  section  was  so  changed  that  it  was 
provided  as  follows: 

'*The  value  of  any  real  or  personal  property,  and  the  increment  thereof, 
received,  distributed  or  delivered,  shall  be  considered  as  money  in  making 
oompntatioa  of  oommisatona." 

The  trustees  assumed  the  trust  respecting  the  real  estate  as  to  which 
they  now  account  before  the  amendment  of  1916,  supra.  Assuming 
for  the  moment  that  the  real  estate  was  "received"  the  only  question 
is  whether  the  commissions  are  to  be  computed  according  to  the  law 
as  it  now  is. 

[1,  2]  The  objectants  insisting  that  the  statute  as  it  now  is  does  not 
apply,  invoke  tfie  statement  of  the  law,  found  in  some  cases,  to  the 
eflFect  that  "it  takes  a  clear  expression  of  the  legislative  purpose  to 
justify  a  retroactive  application."  This  general  canon  of  construction 
is  subject  to  an  exception  as  broad  and  distinct  as  the  rule  itself.  This 
exception  is  that  the  Legislature  has  the  right  to  pass  laws  changing 
the  form  and  method  of  procedure,  and  that  such  changes  affect  cases 
and  conditions  arising  before  the  change  in  the  absence  of  words  of 
exclusion. 

The  rule,  then,  is  that  it  takes  a  clear  expression  of  the  legislative 
purpose  to  justify  a  retroactive  reading  of  a  law  only  when  the  en- 
actment tends  to  destroy  or  impair  a  vested  right,  or  to  give  a  right 
when  none  existed,  or  to  impose  a  liability  not  previously  known ;  but 
that  l^slation  which  affects  only  the  remedy  or  the  procedure  em- 
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braces  a  pending  action  or  a  condition  which  came  into  being  before 
the  passage  of  such  legislation,  unless  words  of  exclusion  are  found 
in  the  statute.  Acts  relating  to  procedure  are  therefore  not  retroac- 
tive in  the  sense  that  they  relate  back  to  and  modify  a  pre-existing 
state  of  right.  Rather  are  they  prospective  since  they  apply  only  to 
a  ruling  to  be  made  in  the  future^  albeit  With  respect  to  transactions 
in  the  past  which  come  up  for  adjudication  in  the  future. 

In  the  case  at  bar,  no  right  to  commissions  accrued  at  the  time  of 
the  receipt  of  the  real  estate.  That  trustees  may  properly  take  their 
commissions  at  the  time  of  disbursing  income  affords  no  basis  for 
the  thought  that  they  can  of  their  own  motion  pay  to  themselves  one- 
half  commissions  upon  principal  received. 

[3]  Hence  it  appears  that  as  to  the  principal  of  this  trust,  whether 
real  or  personal,  the  only  right  to  commissions  for  its  receipt  comes 
into  sight  for  the  first  time  when  the  decree  is  mad^  awarding  such 
commissions.  Until  that  time  they  were  but  an  expectanc;^,  which  was 
wholly  subject  to  procedure  for  a  judicial  award. 

That  the  allowance  of  commissions  is  a  mere  matter  of  procedure  is 
demonstrated  by  the  following  reference  to  section  2753  of  the  Code. 
It  is: 

**0n  the  settlement  of  the  accouot  of  any  •  •*  •  testamentary  trofitee, 
•  •  • "  that  "the  surrogate  must  allow  to  such  ♦  ■  •  *  testamentary 
trustee  for  his  services*'  commissions  at  the  rates  prescribed. 

The  settlement  of  the  account  can  only  be  had  tn  a  proceeding,  and 
the  definition  of  "judicial  settlement,"  which  for  the  present  purpose 
is  the  same  thing  as  "settlement,"  "signifies  a  decree  of  the  surrogate's 
court"  (Code,  §  2768,  subd.  8),  and  in  section  27S3,  the  two  phrases, 
"judicial  settlement"  and  "settlement,*'  are  used  interchangeably  and 
with  the  same  meaning.  Only  in  a  proceeding  can  the  surrogate  allow 
the  commissions  which,  according  to  the  statute,  he  must  allow. 
Again,  the  value  of  any  real  or  personal  property,  etc.,  shall  be  "con- 
sidered" in  making  computation  of  commissions.  This  means  that 
such  elements  must  be  "considered"  by  the  surrogate  as  a  part  of  the 
determination  of  a  proceeding.  So,  too,  all  the  featured  of  adjust- 
ment and  apportionment  of  commissions  in  the  various  retadoiis  pre- 
scribed in  the  statute  are  to  be  considered  and  adjudged  by  the  court 
obviously  in  the  decree. 

This  detail  of  the  section  seems  necessary  to  make  it  manifest  that 
the  right  to  commissions  in  any  case,  except  that  of  the  disbursement 
of  income,  has  no  existence  until  a  proceeding  commenced  has  result- 
ed in  a  decree,  and  that,  therefore,  it  comes  into  being  only  as  a  mat- 
ter of  procedure.  There  is  no  more  right  to  these  commissions  than 
there  is  to  referees'  fees,  costs  and  allowances  to  litigants,  commis- 
sions to  receivers,  or  any  other  form  of  award  which,  whenever  earn- 
ed, does  not  accrue  before  judicial  determination. 

In  Dakin  v.  Demming,  6  Paige,  95,  the  appeal  was  from  a  decree 
of  the  surrogate,  which,  among  other  things,  denied  commissions  to 
executors  accounting  fof  the  acts  of  a  deceased  executor,  who,  in  1816, 
had  made  a  nonjudicial  settleinetit  with  flie  guardian  of  infant  benc- 
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fictaries.  Chancellor  Walworth  held  that  it  wa«  imperative  upon  the 
surrogate  to  allow  the  commissioiis  aocordiag  to  the  statute  passed, 
after  the  executor  had  concluded  his  services,  saying: 

**Tbe  settlement  between  the  executors  and  the  guardian  was  before  the  pas- 
sage of  the  act  of  April,  1817,  avLthorizing  the  Court  of  Chancery  to  make  an 
allowance  to  reenters,  administrators  and  guardians,  upon  the  settlement  of 
their  aceounts,  for  their  services  in  the  discharge  of  their  trusts.  Such  an  al- 
lowance, therefore,  would  not  be  proper  In  an  account  which  was  liquidated 
and  finally  settled  at  that  time.  But  the  statute  was  retrospective  in  its  opera- 
tion, and  was  intended  to  embrace  cases  where  the  services  had  been  performed 
before  the  passing  of  the  stutute  If  the  settlement  of  the  account  took  place 
afterwards;  and  such,  I  believe  has  been  the  uniform  construction  of  the 
statute." 

In  Savage  v.  Sherman,  24  Hun,  307,  the  General  Term  ot  the  First 
Department  held  that  the  commissions  to  trustees  were  to  be  regulat- 
ed by  an  act  passed  after  tJie  rendition  of  their  services,  and  Brady, 
J.,  for  the  court,  citing  ^Dakin  v.  Demming,  supra*  and  Supervisors  of 
Onondaga  v.  Briggs,  3  Denio,  173,  reached  the  conclusion  that  in  the 
settlement  of  accounts  a  statute  passed  after  the  performance  of  serv- 
ices by  a  trustee  was  properly  applicable  to  the  adjustment  of  his  com- 
missions in  the  settlement  of  accounts  made  after  its  enactment,  say- 
ing: 

^These  authorities  and  the  principle  which  they  sunction  appear  to  settle  the 
right  of  the  trustees  to  demand  the  compensation  provided  for  by  the  act  of 
1863,  for  the  reason  that  it  took  effect  while  the  property  was  In  uieir  <diarge, 
and  remained  un<^anged  down  to  the  time  of  the  accounting.*' 

In  the  same  case  on  appeal  (87  If.  Y.  277),  the  Court  of  Appeals 
said  as  to  the  items  of  commission  approved  by  the  General  Term: 

**We  axe  satisfled.  by  the  able  opinion  of  Bmdy,  J.,  *  ^  ■  *  tbat  no  error 
was  committed  ^  tboae'  respect^" 

In  Naylor  v.  Gale,  73  Hun,  S3,  25  N.  Y.  Supp.  934,  the  trustees 
accounted  for  their  transactions  over  a  period  beginning  in  1883.  The 
account  was  brought  io  settlement  by  a  judgment  made  in  1893,  after 
the  amendment  of  the  Code  of  Civil  Procedure  by  which,  after  the 
rendering  of  the  services,  it  was  provided  that  trustees  were  entitled 
each  to  a  full  commission  where  the  value  of  the  personal  estate 
amounted  to  $100,000.    It  was  said  by  Presiding  Justice  Van  Brunt: 

"It  is  admitted  that  were  it  not  for  the  law  of  1892  the  plaintiffs  would 
have  been  entitled  to  but  one  commission,  and  the  question  presented  is 
wlietber  by  the  law  of  1802  their  claim  has  been  enlarged  as  to  income  received 
and  diiA»nrsed  prior  to  that  Ume.  As  already  sug^irested,  the  accounting  in  this 
action  goes  back  to  December,  1883.  If  the  auest}on  Were  an  open  one,  in 
view  of  the  fact  that  trustees,  unlUie  executors,  have  a  right  to  deduct  for  their 
compensation  full  commissions  on  the  income  actually  received  before  paying: 
It  over  (Matter  of  Mnson,  »8  N.  T.  527;  Matter  of  Selleck,  111  N.  T.  284  [19 
K.  B.  66]),  and  that  this  right  accrues  annuaUy,  I  should  incline  to  the  opinion 
that  the  la^»  w]ii<A  existed  at  the  time  their  right  accrued^  namelF,  at  the  end 
of  each  year,  s^iould  govern  the  right  of  the  trustees  to  commissions  for  that 
year. 

"It  1»  true  tiiat  in  the  case  of  executors  it  has  been  frequently  held  that  the 
law  elating  at  the  time  of  the  passage  of  their  accounts  is  the  statute  which 
governs  in  respect  to  their  compensation,  upon  the  ground  that  an  executor  i^ 
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not  entitled  to  any  compensaticm  until  the  final  execution  of  the  duties  Im-. 
posed  upon  him.  And  hence  no  right  to  commissions  accrues  until  the  settle- 
ment and  passage  of  hia  accounts,  and  such  is  the  rule  laid  down  In  the  case 
of  Dakln  v.  Demmlng,  6  Paige,  95,  and  since  followed.  But,  as  already  ob- 
served In  the  case  of  a  trustee  In  respect  to  income,  his  right  to  commissions 
accrues  annually,  and  he  has  a  right  annually  to  collect  the  same;  therefore, 
it  would  seem  that  his  daim  for  commissions  accrues  at  the  end  of  each  year. 
But  we  think  that  the  Court  of  Appeals,  In  the  case  of  Savafee  v.  Sherman,  87 
N.  Y.  283,  has  established  a  different  rule,  and  made  the  rights  of  trustees  In 
this  respect  exactly  similar  to  those  of  executors." 

In  Robertson  v.  De  Brulatour,  111  App.  Div.  882,  98  N.  Y.  Supp. 
IS,  s.  c.  on  appeal  188  N.  Y.  301,  80  N.  E.  938,  the  action  was  brought 
by  testamentary  trustees  for  an  accounting.  It  was  commenced  in 
1903  and  judgment  was  entered  in  1905.  The  commissions  were  ad- 
justed, with  Ihe  approval  of  both  appellate  courts,  in  accordance  with 
a  statute  which  was  passed  in  1904.  The  same  Appellate  Division 
which  disposed  of  Robertson  v.  De  Brulatour,  cited  that  case,  vrith 
Naylor  v.  Gale,  supra,  for  the  proposition  that : 

"The  commissions  allowed  to  testamentary  trustees  are  governed  by  the 
law  In  force  at  the  time  of  the  settlement  of  their  accounts."  Whitehead  v. 
Draper,  132  App,  Dlv.  79».  802^  117  N.  Y.  Supp.  539. 

In  Matter  of  Chenery,  89  Misc.  Rep.  680,  152  N.  Y.  Supp.  312,  Mr. 
Surrogate  Fowler  held  that  commissions  must  be  granted  in  accord- 
ance with  the  law  at  the  time  of  the  accounting. 

In  Matter  of  Naylor,  164  N.  Y.  Supp.  462,  Mr.  Surrogate  Cohalan 
held  that  the  amount  of  commissions  allowed  to  testamentary  trustees 
is  governed  by  the  law  in  force  at  the  time  of  the  settlement  of  their 
accounts. 

Mr.  Surrogate  Schuk,  in  Matter  of  Keane,  97  Misc.  Rep.  213,  162 
N.  Y.  Supp.  856,  had  before  him  the  accoimting  of  trustees  for  trans- 
actions had  before  the  amendment  of  1916,  by  which  it  was  provided 
that  the  value  of  real  and  personal  property  "received"  should  be  con- 
sidered in  the  computation  of  commissions.  The  learned  surrogate 
then  said: 

''It  appears  to  be  well  settled  and  It  is  conceded  by  the  special  guardian  who 
appears  in  opposition  that  the  law  in  effect  at  the  time  of  the  accounting  Is  the 
law  which  governs  the  amount  of  commission^  to  be  awarded  [dtlng  cases]. 
Hence,  the  matter  must  be  determined  in  the  light  of  the  section  as  amended 
in  1916." 

This  review  of  the  cases  has  been  extended  in  unusual  detail,  since 
it  is  claimed  by  the  objectants  that  the  law  is  settled  to  the  contrary 
of  these  decisions  by  the  cases  of  Matter  of  Bushe,  183  App.  Div.  832, 
171  N.  Y.  Supp.  404,  and  Matter  of  Daly,  180  App.  Div.  307,  167 
N.  Y.  Supp.  229;  223  N.  Y.  671,  119  N.  E.  1037. 

If  Matter  of  Bushe  can  be  taken  as  holding  that  commissions  of 
trustees  are  not  to  be  regulated  by  the  statute  as  it  is  at  the  time 
when  their  accounts  are  settled,  its  authority  must  be  disregarded  as 
repugnant  to  the  expressions  of  the  Court  of  Appeals  in  Savage  v. 
Sherman  and  Robertson  v.  De  Brulatour,  supra.  It  may  be  truly  said 
that  the  declaration  of  the  law  in  Savage  v.  Sherman  was  obiter,  but 
in  the  Robertson  Case^  the  point  was  directly  involved  and  necessarily 


Digitized  by 


Google 


Sar.  Ct.)  IN  BE  POTTBE  003 

determined.  Especially  is  this  true  in  view  of  the  citation  of  the  Rob- 
ertson Case  in  Whitehead  v.  Draper,  supra.  But  there  is  no  contra- 
diction in  the  Bushe  Case  of  the  uninterrupted  course  of  decision  on 
this  subject.   • 

That  case  came  up  on  appeal  from  the  decree  settling  the  accounts 
of  surviving  executors  in  1917.  An  executor  having  died  on  August 
5,  1914,  his  executors  were  cited  to  appear  upon  the  settlement  of  the 
account  of  the  surviving  executors.  '  The  surrogate  allowed  a  sum  for 
services  actually  performed  by  the  deceased  executor,  but  not  by  way 
of  commission,  and  refused  to  allow  to  his  executors  commissions 
upon  the  value  of  unsold  real  estate.  The  executors  of  the  deceased 
executor  appealed  dnly  from  the  refusal  to  allow  commissions. 

It  is  observable  that  the  only  claim  for  such  commissions  was  press- 
ed upon  the  theory  that  the  deceased  executor  as  such  had  "received" 
real  estate,  and  that  the  only  basis  of  such  claim  was  the  statute  of 
1916,  passed  after  the  death  of  the  deceased  executor,  by  which  for 
the  first  time  commissions  were  made  allowable  upon  real  property 
"received."    Says  the  court,  reciting  the  changing  state  of  the  law: 

*'At  the  time  of  ttie  death  <tf  the  coexecutor^  an  ezecotor'B  i!tglit  io  re- 
ceive commlflslGfns  was  geyemed  b^  tbe  then  eeetion  2780  at  the  Code  of  CivU 
Procedure  which  gave  no  commlssiotui  to  an  executor  for  recelvijig  real  prop- 
erty. By  chai^ter  443  of  the  Laws  of  1914,  In  effect  September  Ist  of  that  year, 
the  provisions  of  the  Code  relating  to  Surrogates'  Courts  were  revised  and  re- 
enacted  and  the  right  of  exeeotors  to  feotfye  commlsBioDs  waa  embodied  In 
section  2783,  which  piroTlded:  'The  yaiue  of  any  real  or  personal  prc^erty  dis- 
tributed or  delivered,  shall  be  considered  as  money  In  making  computation  of 
Qommlsslous.*  In  1916  (chapter  596)  the  section  was  amended  to  Include  allow- 
ance of  commissions  upon  real  property  received  by  the  executors.  It  will 
tttus  be  seen  that  Hie  question  Involved  Is  whethar  the  amendment  of  1910 
vested  in  the  estate  of  the  deceased  executor  a  right  to  commissions  to  which 
be  was  not  entitled  at  the  time  of  his  death." 

It  is  fairly  derivable  from  the  opinion  that  the  only  reason  for  the 
denial  of  the  ccwnmissions  was  that  the  deceased  executor  at  the  time 
of  his,  death  had  no  right  to  them,  that  the  statute  as  it  then  existed 
was  the  only  standard  by  which  these  commissions  could  be  ascertain- 
ed, and  that,  therefore,  the  statute  as  it  stood  at  the  time  of  the  ac- 
counting could  not  be  applicable,  since,  if  applied,  it  would  be  neces- 
sarily given  a  retroactive  effect  to  create  a  right  which  the  deceased 
executor  did  not  possess  at  death. 

That  the  holding  did  not  cover  the  case  of  an  executor  or  trustee  in 
life  accounting  after  the  enactment  of  1916,  may  not  clearly  appear  in 
the  case  cited,  but  it  is  plainly  manifest  in  the  next  case  reported,  which 
was  decided  by  the  same  court  at  the  same  time,  between  the  same  par- 
ties and  affectii^  the  same  estate.  Matter  of  Bushe,  183  App.  Div. 
834,  171  N.  Y.  Supp.  406.  There  the  appeal  was  from  a  decree  set- 
tling the  accounts  of  the  surviving  trustees  as  such.  The  original  trus- 
tees were  the  same  persons  as  the  executors  who  were  concerned  in 
the  first  reported  Case  of  Bushe.  In  the  trustees'  accounting,  the  ex- 
ecutors of  the  deceased  trustee  were  cited  and  appeared.  The  sur- 
rogate held  that  the  estate  of  the  deceased  trustee  was  "not  entitled 
to  commissions,  but  to  only  an  award  for  services/'  and  directed  pay- 
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ment  to  hJs  executors  of  a  sum  much  less  than  commissions.  Upon 
appeal  it  was  held  *'that  the  right  of  trustees  to  commissions  for  pay- 
ing out  funds  accrues  immediately  upon  making  the  payments/'  and 
that  "during  the  period  of  the  trusteeship"  of  the  deceased  trustee, 
"section  3520  of  the  Code  of  Civil  Procedure  was  in  force,"  fixing  "tlie 
commissions  to  which  testamentary  trustees  were  entitled  as  compen- 
sation for  services  for  receiving  and  paying,  out  both  principal  and  in- 
come." 

The  conclusion  of  the  court  allowing  the  estate  of  the  deceased  trus- 
tee one-half  commissions  on  all  principal  received  and  all  principal 
paid  out,  and  like  commissions  on  all  income  receiyed  and  all  income 
paid  out  in  each  year  during  the  period  of  his  trusteeship,  was  preced- 
ed by  the  following  language: 

"While  section  3320  was  amended  in  1915  (chapter  631),  by  e:tcludlng  testa- 
mentary trustees  from  its  application,  the  amendment  of  section  2753  by  chap- 
ter 596  of  the  Laws  <^  1916  restored  in  substance  the  provision  for  commissious 
to  testamentary  trosteea  formerly  contained  in  section  3320,  and  was  in 
force  at  the  time  of  the  accounting.*' 

The  court  fell  into  error  in  believing  that,  when  in  1915  section  3320 
was  amended  by  excluding  testamentary  trustees  from  its  application, 
the  provision  for  commissions  to  trustees  formerly  contained  in  sec- 
tion 3320  was  restored  in  substance  by  the  Laws  of  1916.  The  sub- 
stance of  section  3320  on  the  subject  of  commissions  to  trustees  was 
incorporated  in  section  2753  as  revised  in  1914,  and  the  statute  ap- 
plied in  the  Appellate  Division  to  the  cases  cited  had  been  continuous- 
ly in  the  law.  But  the  mental  process  by  which  that  court  reached 
its  decision  is  as  plain  as  its  mistake  with  respect  to  the  changes  in 
the  law. 

It  held  that  the  right  to  commissions  was  covered  by  the  law  as  it 
stood  when  the  services  were  performed,  but  regarded  it  as  essential 
to  the  allowance  of  the  right  that  such  law  was  in  force  at  the  time 
of  the  accounting.  If  section  3320  had  in  effect  been  amended  to  the 
exclusion  of  testamentary  trustees  from  it&  application,  and  if  in  ef- 
fect its  substance  had  not  been  restored,  is  not  the  inevitable  effect  of 
the  opinion  that  the  commissions  earned  would  not  have  been  allowed, 
for  the  sole  and  controlling  reason  that  the  statute  at  the  time  of  the 
accounting  contained  no  warrant  for  the  allowance?  When  these  two 
cases  are  considered  together,  it  is  not  possible  to  avoid  the  conclusion 
that  the  first  was  decioed  on  the  ground  that  the  executor  died  with- 
out any  right  to  commissions  and  that  a  subsequent  statute  could  not 
create  such  right,  while  the  second  case  was  decided  on  the  ground 
that  a  deceased  trustee  who  had,  according  to  the  statute  at  the  time 
of  his  death,  earned  commissions,  could  only  have  them  in  case  the 
statute  at  the  time  of  the  settlement  of  his  account  provided  for  their 
allowance. 

Matter  of  Daly,  supra,  the  only  other  case  cited  by  the  objectants^ 
concerned  a  statute  under  which  it  is  provided  that  an  executor,  who 
shall  have  rendered  legal  service  in  connection  with  his  executorial  du- 
ties, shall  be  allowed  reasonable  compensation  for  those  services.  The 
ruling  that  such  statute  is  not  so  retroactive  as  to  cover  the  case  where 
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Ae  services  were  renflefed  before  the  enactment  may  Wefl- be  under- 
stood as  resting  tipoti  the  rule  that  ^ch  stattfteii  are  not' to  be  given  a 
retroa<itive  dffefet  wheli  such  Interpretation  WofaM  bring  into  being  a 
right  which  had  no  existence  at  the  time  when  they  wefe  passed.  In- 
deed, this  is  suggested  by  the  only  citation  of  authority  found  in  the 
Appellate  Division  report,  which  was  Jacobus  v.  Colgate,  217  N.  Y. 
235,  240,  111  ^f.  E.  837,  Ann.  Cas.  1917E,  369^.  l*at  case  dealt  only 
with  a  Statute  by  which  a  cause  of  action  previtkisly  denied  was  be- 
stowed. 

[4]  It  results  that  the  cofitmi^ions  of  the  tnistees  In  the  case  at 
bar  are  to  be  r^ulated  by  the  present  statute  and  are  calculable  "upon 
the  value  of  any  rerf  property  reeelved  by  them."  Codfe  Civ.  Proc. 
§  2753.  TUe  question  k  tiius  presented :  Is  the  land,  Whith  is  the  sub- 
ject of  the  trust  for  which  tiiese  trustees  ane  accouttting,  "real  prop- 
erty rfe<5eived  by  them'' ? 

In  Phoenik  v.  UViftgsion,  101  N.  Y.  451,  5  N.  E.  70,  trustees  were 
denied'  cotmnisslons  oil  unsold  land,  oti  the  ground  that  the  fee  to  such 
buid  never  vested  in  ^ehi  but  in  the  rediaindennen,  and  that  their 
estate  was  only  commensurate  with  the  trust.  The  case,  however,  arose 
under  a*  stattite  which  ga^C^e  commissions  only  on  sums  of  money  re- 
ceived and  paid  out,  and  the  bnly  claim  of  the  accountants  was  that 
the  lands  which  were  the  subject  df  thcfr  trust  Were  constructively 
money.  The  ruling  that  the  timstees  did  n^t. take  a  fee  and>  there- 
fore, could  not  have  cc»nmissions  tfpon  'the  value-  of  the  lands  as  if 
they  were  mon^s  received,  involved  no  intimation  as  to  the  construc- 
tion of  thfe  present  ititiite,  which  was  obViously  enacted  to  obviate  that 
ruKng. 

Unless  laids  devised  to  trustees  in  trust  to  pay  the  income  thereof 
are  "received"  by  them,  there  is  no  conceivable  meaning  to  be  derived 
from  the  wdrds  of  section  27J3  of  the  Code  hi  tlie  light  of  the  history 
of  thcenactmelit  and  the  conditioti  of  t6e  law  whicH  provoked  it.  This 
view  was  clearly  stated  in  Mkttef  of  Keane,  supra,  in  which  the  learned 
surrogate  said: 

*1n  the  case  diider  cbh^tderation,  the  real  estate  was  devised  to  the  trustees, 
and  they  have  the  power  to  sell  It,  thus  aMTerlng  from  the  situation  In  Phoenix 
V.  Livingston,  101  N.  X.  451  [5  N.  E.  70],  add  Matter  of  Ross,  33  Misc.  Bep.  165 
[68  N.  y.  f3ppn.  373}." 

So,  also,  in  Matter  of  Naylor*s  Estate,  supra;  the  learned  surrogate 
said: 

"There  can  be  no  question  but  that. the  trustees  .received, the  real  estate," 
quottog  the  pirovlsioil  of  the  will  containing  a  devise  In  trust;  and  adding: 
'*Aa  the  devise  IB  direct  to  l^e  trustees,  thefe  "t^as  unQue^onabfy  a  receiving 
of  tibe  t-eiil  esl)ite,  wHbhi>  tite  meaxiing  of  sectioh  2753;  Code  of  CivU  Procetere, 
so  as  to  entitle  thp  triisteeis  to.  cpmmlssions  on  the  same." 

These  two  cases  were  followed  by  Mr.  Sa«*rogate  Fowler  in  Estate 
of  McOtirtc,  175  k.  Yi  Supii.  597.      ^' 

In  the  caSfe  athar,  thfefe  is  A  direct  devise  of  the  fed!  estiite  with 
respect  t6  the  twb  rfesiduary  trtrsts,  while  the  two  legacies  oif  fixed 
sums  in  tfust  afe  specifically  charged  upoh  the  real  estate,  With  the  di- 
rectioti  that  they  be'  provided  otit  of  the  real  estate  if  there  be  insuffi- 
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cient  pertfoiial  property  to  provide  for  the  daincf;  and  this  is  followed 
by  a  direction  to  the  trustees  to  use  or  hold  all  or  such  part  as  they 
may  think  necessary  of  the  real  estate,  for  the  purpose  of  completing 
the  funds  bequeathed  in  trust. 

The  result  must  be  that  the  accountants  are  entitled  to  one-half  com- 
missions upon  the  principal  of  the  estate,  including  the  real  property. 

It  is  next  objected  that  the  trustees;  although  th^  hold  more  than 
$395,000  in  this  estate,  are  not  each  entitled  to  coijimissions  as  upon 
a  fund  of  more  than  $100,000,  since  they  are  trustees  of  six  separate 
trusts,  none  of  which  amount  to  more  than  $69,000. 

In  Matter  of  Willets,  112  N.  Y.  289, 665,  19  N.  E.  690,  testamentary 
trustees  filed  12  petitions,  each  for  the  settlement  of  their  accounts 
under  separate  trusts  arising  from  the  same,  will,  issued  twelve  cita- 
tions and  maintained  12  proceedings.  The  surrogate  refused  to  con- 
solidate these  proceedings.  The  Court  of  Appeals,  in- answer  to  the 
claim  of  the  appellant  that  the  trustees  should  have  instituted  but  one 
proceeding  for  one  accounting  as  to  all  the  funds,  should  have  render- 
ed but  a  single  account,  and  that  the  surrogate  erred  in  not  compelling 
them  to  consolidate  all  the  accounts,  sluid : 

"We  are  of  opinion  that  this  claim  la  not  well  founded.  It  wail  qvlte  aiipEO- 
prlate  that  the  trustees  should  constitute  the  several  trusts  and  keei^  the  ac- 
counts as  to  each  trust  separate,  and  so  they  were  In  fact  ordered  to  do  by 
the  decree  upon  their  accounting  aa  executors.  We  certainly  can  perceive  no 
legal  error  on  the  part  of  the  surrogate  in  enteriainlng  a  proceeding  for  a 
separate  accounting  as  to  ea<^  trvst." 

The  conclusion  is  irresistible  that,  if  it  was  right  to  maintain  the  sep- 
arate proceedings,  it  was  because  the  parties  necessary  to  one  account 
were  not  concerned  in  the  others,  and  that  to  compiingle  them  would 
have  been  a  misjoinder. 

In  the  case  cited,  the  separation  of  the  accountings  was  apparently 
an  advantage  to  the  trustees  in  the  calculation  of  their  commissions, 
but  the  rule  there  laid  down  should  not  be  less  readily  applicable  to 
the  present  case  where  the  advantage  is  reversed.  However  conven- 
ient it  may  be  to  cover  many  separate  trusts  in  qne  account,  they 
should,  under  the  constraint  of  this  decision,  be  treated  separately  with 
respect  to  any  expense  or  burden. 

Illustrations  could  be  multiplied  to  show  the  unlawful  result  of  a 
comprehensive  account  One  trust  with  a -single  beneficiary  might 
thereby  be  loaded  with  a  part  of  the  expense  of  service  of  many  par- 
ties to  trusts  in  which  the  single  beneficiary  was  not  interested,  the 
compensation  of  special  guardians  not  necessary  to  the  disposition  of 
the  account  of  the  particular  trust,  the  delay  and  expense  of  a  con- 
troversy in  which  the  single  beneficiary  was  not  concerned,  and,  lastly, 
as  in  this  case,  a  commission  increased  by  the  addition  of  the  single 
trust  funds  to  many  others.  '    "> 

Matter  of  Johnson,  170  N.  Y.  139,  63  N;  R.  63,  arose  under  a 
statute  which  provided  that  three  full  commissions  were .  allowable 
when  the  estate  of  the  decedent  amounted  to  more  thw  $100,000,  and 
the  account  in  dispute  was  that  of  trustees  of  .several  trust  funds,  re- 
spectively, less  than  $100,QOOi  but  in  the  aggregate  more  than  that  sum. 
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It  was  there  held  that  the  trustees  accounting  could  not  each  have  "full 
commissions  calculable  upon  the  total  fund  covered  by  their  account 
since — 

"each  of  tbe  sepaiate  traat  estates  *  *  *  should'  staod  by  itsall  and  the 
commissions  to  the  trustees  thereof  should  be  allowed  according  to  the  value 
of  the  assets  belODSii^  excliisiv^  thereto." 

The  opinion  contains  Jul!  reasoning  and  illustration  supporting -the 
ruling  quoted  above.  The  case  is  decisive  of  the  present  question,  un- 
less a  distinction  is  suggested  by  the  language  of  the  present  statute, 
that  each  accountant  is  entitled  to  full  commissions  "if  the  value  of 
the  estate  or  fund  accounted  for  amounts  to  $100,000." 

The  utmost  that  can  be  urged  with  reference  to  the  words  "estate 
or  fund  accounted  for"  is  that  they  may  Telate  to  the  aggregate  value 
of  the  separate  trusts  included  in  the  account.  Conceding  this  possi- 
ble interpretation,  it  is  not  the  plain  and  invincible  meaning  of  the 
phrase.  The  statute  supervened  upon  a  condition  of  the  law  under 
the  cases  of  Willets  and  Johnson,  that  the  only  fund  for  which  the 
account  can  be  made  as  to  each  separate  beneficiary  is  the  fund  held 
separately  for  him.  It  is  not  manifest  that  the  statute  intended  a 
change  of  the  law  in  that  respect.  Is  it  not  rational  that  the  words 
"the  fund  accounted  for"  contemplate  the  fund  as  the  necessary  sub- 
ject of  a  separate  account  as  to  each  severable  trust?  Is  not  this  con- 
struction preferable  ove^  the  contrary  conception  of  the  meaning  of 
the  words,  when  due  r^iard  is  given  to  the  declared  state  of  the  law, 
and  the  circumstances  of  fairness  and  justice  which  underlie  it? 

The  true  meaning  of  the  new  statute,  in  its  application  to  this  case, 
is  that  the  test  of  the  she  of  the  estate  or  fund  accounted  for  is  the 
amount  which  is  found  in  each  fuhd  accounted  for  separately.  The 
value  of  the  estate  must  be  taken  as  of  the  time  of  its  receipt  by  the 
trustees  (Robertson  v.  De  Brulatour,  111  App.  Div.  882,  901,  98  N. 
Y.  Supp.  15 ;  Matter  of  McGurk,  supra),  and  the  value  given  to  it  in 
the  account  must  prevail. 

There  was  no  adjudication  in  the  settlement  of  the  executors'  dc- 
counts  involving  the  present  question,  nor  can  it  be  doilbted  that  the 
trustees  are  actually  accounting  for  the  lands  in  this  proceeding.  It 
results  that  the  trustees  are  entitled  to  one  commission  to  be  divided 
among  them,  viz.  one  full  commission  on  all  moneys  received  and  dis- 
bursedf  and  one-half  commission  on  all  the  estate  or  fund  received  by 
them,  whether  personal  or  real,  and  that  such  allowances  are  to  be 
borne  by  the  several  trusts  proportionately. 

Decreed  accordingly.  ' 
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(mMi«.Rep.TO)  i„  „  HODGMAN-S  WILL. 

(Surrogate's  Court,  New  York  County.    April  17,  1919.) 

DtSOOVEBT  ^=»30 — ^BXAMIWATION  OF  PeOPONBWT  BfclDBE  TtaAl>— ftPECIAI.  Pbo- 
OBBDIN6. 

Proceeding  for  probate  is  a  special  proceeding  In  rem,  and  there  la  no 
right  under  Code  Clv.  Proc.  f|  870,  872,  873,  2770,  to  examine  proponent 
*  before  trial  of  a  (k>nte8ted  probate  fbr'  the  alleged  putix^be  at  preparing 
for  trial. 

In  the  matter  of  proving  the  last  will  and  testament  of  Rosetta  L. 
Hodgman,  deceased.  Application  for  an  exanwnation  of  a  proponent 
hefore  trial.    Denied, 

Evarts,  Choate  ft  Sherman,  of  New  York  City,  for  petkioner. 
Horwitz  &  Rosston,  of  New  York  City,  for  contestant  Herbert  D. 
Lewis. 

FOWLER,  S.  This  is  an  application  for  an  examination  of  a  pro- 
ponent of  a  will  before  trial  of  ^  contested  probate,  i6r  tbe  alleged 
purpose  of  preparing  for  trial.  It  is  claimed  to  be  justified  under  sec- 
tion 2770,  C.  C.  P.,  and  sections  870,  872, 873,  C.C.  P. 

I  am  not  satisfied  that  there  is  such  a  right  to  examine  proponent 
before  trial  The  proceeding  for  probate  is  one  in  rem,  and  is  a  spe- 
cial proceeding.  It  is  not  an  action  at  law.  On  the  trial  erfety  oppor- 
tunity is  afforded  of  eliciting  all  the  facts  in  an  orderly  way.  I  so 
held  iti  Matter  of  Goodheart,  Sur.  Decis.-  1916,  p.  1133.  The  modem 
tendency  to  make  probate  of  wills  difficult  and  more  tedmical  than  the 
tradition  and  custom  of  a  thousand  years  warrants  doe^  not  appeal  to 
nie.  In  a  proceeding  in  rem  the  procedure  is  nenally  deliberate,  and 
adjourned  from  time  to  time  as  justice  requires.  There  ought  to  be 
no  roona  for  surprise  or  trickery.  The  main  party  concerned  in  such 
proceedings  is  the  state,  which  superintends  and  dinect?  Ihe  inquisi- 
tion for  probate.  This  principle  is  being  gradually  lost  sight  of  in  pro- 
bate courts  in  this  state. 

Application  denied. 

Since  this  order  was  made,  mandamug  to  compel  the  surrogate  to  grant  the 
application'  for  examination  has  been  awarded  by  the  Special  Term.  See 
People  ex  rel.  Lewis  v.  Fowler,  176  N.  T.  Supp.  — ^ 
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WEAVBB  T.  MUiLBB. 
(Supreme  Court,  Appellate  Division,  Second  Department.    April  26,  1019.) 

1.  TBZAL  ^=b>7 — INBTFEOTUAI.  NOTIOB — ^ABSBNCE  Or  NOTE  OF  ISSUE. 

Where  no  note  of  Issue  was  filed  for  the  term  for  which  the  cause  was 
noticed  for  trial,  under  Code  Civ.  Proa  §  d^7,  the  notice  of  trial  was  in- 
effectual, and  defendant  having  had  a  rl^t  to  demand  service  of  a  valid 
notice  of  trial,  and  the  case  not  having  be^i  placed  on  the  calendar  for 
the  term  for  which  it  was  noticed,  the  life  of  the  notice  of  trial  was  ^ent. 

2.  Stipuijitionb  «=»3— Notice  of  Tbial  and  Note  of  Issue — Statute. 

The  provision  of  Code  Civ.  Proc.  |  977,  as  to  service  of  notice  of  trial 
anci  filing  of  note  of  issue,  cannot  be  evaded  by  stipulation  of  the  attor- 
neys. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Catherine  A.  Weaver  against  Annie  MiUer.  From  so 
much  of  an  order  opening  defendanrs  default  as  provided  that  the 
judgment  entered  on  the  default  should  stand  as  security  for  any  re- 
covery, and  directed  that  defendant  pay  costs,  in  default  of  which  pay- 
ment, motion  to  open  the  default  was  denied,  defendant  appeals. 
Order,  in  so  far  as  appealed  from,  reversed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  KELLY, 
and  JAYCOX,  JJ. 

Eugene  L.  Brisach,  of  New  York  City,  for  appellant. 

KELLY,  J.  [t,  2]  The  appellant  claims  that  the  judgment  was 
irregular,  because  of  plaintiff's  failure  to  file  a  note  of  issue  for  the 
term  for  which  the  case  was  noticed  for  trial,  that  she  was  misled, 
and  had  no  knowledge  that  the  case  was  on  the  trial  calendar,  and 
that  therefore  she  was  entitled  as  matter  of  right  to  an  order  opening 
the  default  and  vacating  the  judgment  entered  thereon,  without  pen- 
alty. The  action  was  for  slander,  and  issue  was  joined  by  service  of 
answer  on  May  27,  1916,  the  defendant  denying  the  material  allega- 
tions of  the  complaint.  On  November  10,  1916,  the  plaintiff  served 
a  notice  of  trial  for  the  term  commencing  on  the  first  Monday  of  De- 
cember, 1916,  but  failed  to  file  a  note  of  issue  or  to  place  the  cause 
upon  the  calendar  for  that  term.  It  is  provided  in  Code  of  Civil  Pro- 
cedure, §  977,  that,  a  notice  of  trial  having  been  served,  the  party 
serving  such  notice  must  file  with  the  clerk  a  note  of  issue,  and  that 
such  note  of  issue  "must  be  filed  at  least  twelve  days  before  the  com- 
mencement of  the  term."  The  clerk  is  directed  to  thereupon  enter  the 
case  on  the  calendar  according  to  the  date  of  issue.  In  Kings  county, 
when  a  notice  of  trial  has  been  served  and  the  note  of  issue  filed  in 
accordance  with  the  requirement  stated,  it  is  not  necessary  to  serve 
a  new  notice  of  trial  or  file  a  new  note  of  issue;  the  action  remain- 
ing upon  the  calendar  until  it  is  disposed  of. 

The  plaintiff  failed  to  comply  with  the  code  provision  cited.  It 
appears  that  a  note  of  issue  was  filed  for  the  January,  1917,  terra, 
but  the  case  was  not  noticed  for  trial  at  that  term,  and  defendant  re- 
ceived no  notice  of  any  kind  concerning  the  action  until  January,  1919, 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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when  her  attorney  was  served  with  a  copy  of  a  judgment  taken  by  de- 
fault on  January  10,  1919,  on  a  verdict  for  $5,000  damages.  Inquiry 
then  made  disclosed  the  fact  that  the  note  of  issue  had  been  filed  for 
the  Januaiy,  1917,  term,  and  the  case  numbered  10717.  In  1917,  a 
new  calendfar  was  ordered,  upon  which  cases  might  be  restored  for 
October  of  that  year.  The  case  was  not  so  restored,  but  in  March, 
1918,  the  plaintiff  filed  a  memorandum  with  the  calendar  clerk,  direct- 
ing him  to  "renew  for  April,"  and  thereupon  the  case  was  given  a  new 
number,  6362,  and  placed  upon  the  April,  1918,  calendar.  The  de-" 
fendant  received  no  notice  of  the  restoration  of  the  case  to  the  calen- 
dar. It  was  under  the  new  number  that  the  case  was  called  and  the 
inquest  ordered  in  January,  1919.  The  plaintiffs  proceedings  were 
irregular.  No  note  of  issue  was  filed  for  the  term  for  which  the  cause 
was  noticed  for  trial,  and  the  notice  of  trial  was  therefore  ineffectual. 
The  defendant  had  a  right  to  demand  the  service  upoft  her  of  a  valid 
notice  of  trial,  and,  as  the  case  was  not  placed  upon  the  calendar  for 
the  term  for  which  it  was  noticed,  the  life  of  the  notice  of  trial  was 
spent.  Siefke  v.  Siefke  (Trial  Term,  New  York  County,  Gildersleevei 
J.)  21  Misc.  Rep.  407,  47  N.  Y.  Supp.  953 ;  National  Carbonating  Co. 
V.  Standard  Aerating  Co.  (Special  Term,  New  York  County,  Beek- 
man,  J.)  47  N.  Y.  Supp.  1016. 

"A  note  of  issue  not  having  been  filed  for  any  month  for  which  the  cause 
was  noticed  for  trial,  such  notice  was  ineffectual,  and  the  cause  could  not  be 
moTed  for  trial  because  of  its  service.  While  but  one  notice  of  trial  is  re- 
quired to  be  served  in  this  judicial  district,  it  is  the  service  of  that  notice  that 
calls  upon  the  party  to  ascertain  the  situation  of  his  cause  on  the  calendar; 
and  when  he  receives  it  for  a  specified  term  he  is  not  bound  to  look  iMck 
upon  the  calendar  to  see  If  his  adversary  has  put  it  on  for  some  prior  or 
subsequent  term."  Go  wing  v.  Levy  (Gen.  Term,  1st  Dept.)  63  Hun,  630,  17  N. 
Y.  Supp.  771.1 

And  it  has  been  held  that  this  Code  provision  cannot  be  evaded 
by  stipulation  of  the  attorneys.  Leonard  v.  Faber,  31  App.  Div.  1,37, 
52  N.  Y.  Supp.  772;  Pritchard  v.  Nederland  Life  Ins.  Co.,  38  App. 
Div.  109,  56  N.  Y.  Supp.  636. 

It  follows  that  the  case  was  irregularly  upon  the  calendar  in  Jan- 
uary, 1919,  when  the  inquest  was  taken,  and  that  the  defendant  was 
entitled"  to  an  order  setting  aside  the  inquest,  and  vacating  the  judg- 
ment, without  penalty. 

I  recommend:  Order,  in  so  far  as  appealed  frc»n,  reversed,  with 
$10  costs  and  disbursements.    All  concur. 

1  Reported  in  full  in  the  New  York  Sut^lement;  reported  as  a  memorandmn 
decision  without  opinion  in  63  Hun,  630. 
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In  re  WHITE  PLAINS  BOAD  IN  CITY  OF  NEW  YORK. 

In  re  NESTELLw 

(Snpr^ne  Ceurt,  Appellate  Dlyislon,  First  Department    April  17,  1919.) 

Eminent  Domain  <g=»247(3) — Closing  of  Highways— Damage  to  Pbopebtt 
,  Ownebs — Interest. 

A  property  owner,  petitioning  the  court,  under  Laws  1895,  a  1006,  §  14, 
for  an  order  requiring  oommiseionera  in  road  proceedings  to  fix  the  com- 
pensation for  the  discontinuance  of  a  road,  is  entitled,  without  the  de- 
mand provided  for  in  section  11,  to  interest  on  the  award  from  date  of 
award  to  date  of  confirmation ;  but  tlie  right  to  interest  after  oonflrma- 
tion  must  be  preserved  by  the  statutory  demand. 

Appeal  from  Special  Term,  Bronx  Coimty. 

In  the  matter  of  the  application  of  the  City  of  New  York  relative 
to  opening  White  Plains  Road  from  the  northern  boundary  of  the  City 
of  New  York  to  Morris  Park  Avenue,  Twenty-Fourth  Ward,  Bor- 
ough of  the  Bronx.  Application  by  the  property  owners  for  damages 
caused  'by  the  abandonment,  discontinuance,  and  closing  of  the  old 
White  Plains  Road  and  Elliott  Avenue.  An  order  of  the  Special  Term 
was  made,  granting  a  motion  by  one  Nestell,  owner  of  damage  parcel 
No.  3,  requiring  the  City  to  pay  additional  interest  on  her  award,  from 
which  order  the  City  of  New  York  appeals.    Order  reversed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (L.  Howell  La 
Motte,  of  New  York  City,  of  counsel,  and  Joel  J.  Squier,  of  New 
York  City,  on  the  brief),  for  appellant. 

James  R.  Doering,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  During  the  pendency  of  this  proceeding  the  re- 
spondent petitioned  the  court,  pursuant  to  the  provisions  of  section  14 
of  chapter  1006  of  the  Laws  of  1895  ior  an  order  extending  the  pow- 
ers of  the  commissioners  appointed  herein,  so  as  to  authorize,  em- 
power, and  require  them  to  ascertain  and  determine  the  amount  of 
compensation  which  should  be  justly  awarded  to  her  as  the  owner  of 
a  parcel  of  land,  subsequently  designated  as  damage  parcel  No.  3  here- 
in, by  reason  of  the  closing  and  discontinuance  of  the  old  White  Plains 
road,  in  front  of  and  adjoining  said  premises.  The  commissioners 
made  a  final  report,  dated  December  19,  1913,  in  which  they  awarded 
the  respondent  the  sum  of  $4,252.81,  which  included  interest  from  the 
date  of  closing  to  the  date  of  the  report.  The  report  was  confirmed 
by  order  entered  on  the  11th  of  November,  1914.  Both  the  city  and 
the  respondent  appealed  from  the  order  of  confirmation,  and  both  ap- 
peals  were  subsequently  dismissed,  pursuant  to  a  stipulation.  There- 
after the  respondent  moved  to  vacate  the  order  dismissing  her  appeal, 
and  the  court  granted  the  motion  and  reinstated  the  appeal.  The  ap- 
peal was  argued,  and  on  the  30th  of  July,  1917,  this  court  made  an 
order  reversing  the  order  of  the  Special  Term,  and  returning  the  re- 
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port  to  the  commissioner  to  assess  the  respondent's  damages  6n  the 
theory  that  Elliott  avenue  and  Fulton  street,  two  private  streets,  had 
been  closed.  Matter  of  White  Plains  Road,  179  App.  Div.  216,  166 
N.  Y.  Supp.  435. 

The  Court  of  Appeals  thereafter  (In  re  Wallace  Avenue,  222  N.  Y. 
139,  118  N.  E.  506)  decided  that  such  private  streets  are  not  closed 
under  the  statute  (chapter  1006,  Laws  of  1895).  The  city  then  moved 
for  leave  to  appeal  to  the  Court  of  Appeals  and  to  have  questions  cer- 
tified. The  motion  was  denied ;  but  a  reargument  of  the  appeal  here- 
in was  ordered,  and  on  the  reargument  an  order  was  made  by  this 
court  on  the  12th  of  June,  1918,  vacating  its  former  order,  reversing 
the  order  of  confirmation,  and  affirming  that  order.  Matter  of  White 
Plains  Road,  183  App.  Div.  378,  170  N.  Y.  Supp.  1018.  Thereafter, 
and  on  the  15th  of  June,  1918,  the  respondent  filed  a  demand  with  the 
comptroller  of  the  city  for  the  payment  of  the  award,  with  interest 
from  the  date  of  the  report  of  the  commissioners.  Theretofore,  and 
on  the  12th  of  March,  1917,  the  comptroller  had  drawn  a  warrant  in 
favor  of  the  respondent  for  the  amount  of  the  award,  and  had  duly 
notified  her  that  he  was  ready  and  willing  to  pay  the  same.  So  far  as 
appears  she  took  no  action  on  that  notice,  and  made  no  demand  on 
the  comptroller  for.  the  pa3rment  of  the  award,  or  for  interest,  until 
the  15th  day  of  June,  1918,  as  already  stated.  She  was  entitled,  with- 
out any  demand  therefor,  to  interest  on  the  award  from  the  date  of 
the  report  of  the  commissioners  to  the  date  of  the  confirmation  there- 
of, on  the  theory  that  such  interest  constitutes  part  of  the  compensa- 
tion to  which  the  owner  is  entitled.  Matter  of  City  of  jfew  York, 
West  151st  Street,  179  App.  Div.  894,  165  N.  Y.  Supp.  1118,  affirmed 
222  N.  Y.  370,  118  N.  E.  807. 

On  the  morning  of  July  18,  1918,  the  respondent  received  from  the 
comptroller,  in  due  course  of  mail,  notice  that  a  further  warrant  for 
the  payment  of  interest  on  the  award,  from  the  date  of  the  report  to 
the  date  of  its  confirmation,  was  ready  for  delivery  to  her,  and  on  or 
about  that  day  she  accepted  the  warrants  for  the  original  award  and 
for  interest  from  the  date  of  the  report  to  the  date  of  confirmation 
thereof,  protesting,  however,  that  she  was  entitled  to  interest  from  the 
date  of  the  report  to  the  date  of  payment,  and  reserving  her  right  to 
claim  the  additional  interest. 

The  only  right  to  interest  on  such  an  award  after  the  confirmation 
thereof  is  that  given  by  section  11  of  chapter  1006,  Laws  of  1895,  by 
putting  the  city  in  default  by  the  service  ot  a  demand  for  the  pay- 
ment of  the  award  as  therein  prescribed;  and  where  such  a  demand 
is  duly  made,  and  is  not  complied  with  within  30  days,  the  claimant  is 
entitled  to  interest  from  the  expiration  of  that  period.  Matter  of  Wal- 
ton Avenue,  Edelmuth,  142  App.  Div.  785,  127  N.  Y.  Supp,  445, 
affirmed  202  N.  Y.  602;  Matter  of  Walton  Avenue,  Minzesheimer, 
144  App.  Div.  576,  129  N.  Y.  Supp,  779,  affirmed  204  N,  Y.  272,  97 
N.  E.  717;  Matter  of  City  of  New  York,  West  151st  Street,  supra. 
Respondent  was  at  liberty  to  preserve  her  right  to  interest  by  making 
a  demand  pursuant  to  the  statute  immediately  after  the  confirmation 
of  the  report,  and  this  would  neither  have  been  affected  by  any  ap- 
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peal  that  might  be  taken  by  the  city  nor  would  it  have  precluded  her 
from  appealing;  and  it  would  not  have  been  aff^ed  by  the  reversal 
on  her  appeal,  on  the  ground  that  she  should  have  received  a  larger 
award,  even  had  such  reversal  stood.  Matter  of  Water  Conunission- 
crs  of  White  Plains,  195  N.  Y.  502,  88  N.  E.  1102;  Matter  of  City 
of  New  York,  Court  House,  216  N.  Y.  489,  111  N.  E.  65,  Ann.  Cas. 
1917D,  157;  Matter  of  Walton  avenue,  Edeknuth,  supra. 

Under  these  authorities  the  respondent  was  at  liberty  to  demand  and 
to  receive  the  award  as  made,  and  to  prosecute  an  appeal  on  the  theory 
that  she  should  have  received  more.  It  is  to  be  borne  in  mind  that 
the  report  of  tiie  commissioners  was  confirmed  at.  Special  Term.  If 
it  had  not  been  so  confirmed,  of  course,  the  respondent  would  have 
been  entitled,  as  part  of  her  just  compensation,  to  interest  on  the  award 
until  the  date  of  confirmation  by  an  order  on  appeal  or  otherwise. 
See  Matter  of  Daly,  189  N»  Y.  34,  81  N.  E.  560;  Matter  of  Board  of 
Water  Supply,  180  App.  Div.  701,  167  N.  Y.  Supp.  529;  Matter  of 
Water  Commissioners  of  White  Plains,  supra.  Having  failed  to  make 
a  demand  for  payment  of  the  award  more  than  30  days  before  pay- 
ment thereof,  the  respondent  was  not  entitled  to  interest  thereon  after 
confirmation. of  the  report.  No  point  is  or  was  made  with  respect  to 
interest  for  the  3  days  after  the  expiration  of  30  days  from  the  de- 
mand before  the  payment  of  the  award,  and  doubtless,  if  that  interest, 
which  would  only  have  been  about  $2,  had  been  demanded,  it  would 
have  been  paid. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  costs.  Order  filed.  All  con- 
cur. 


GEYEB  y.  BUCK,  Mayor,  et  aL 

(Snpreme  Gotirt,  Special  Term,  Brie  Ooonty.    April  22,  1919.) 

L  MimioiPAL  CoBPORATiONs  «=»111(4) — Ordinances— Partial  Invaliditt. 
If  a  section  of  an  ordinance  resnlating  dance  balls  was  invalid  for  dls- 
crimination,  the  other  sections  <lld  not  fail  with  it ;  the  discriminatory  sec- 
tion having  been  added  hy  way  of  amendm^it  after  the  ordinance  was  of 
long  standing. 

2.  Statutes  €=»1W— Repeal  by  Implication— In vauditt  or  Bepbalino  Act. 

A  statute  Is  never  repealed  by  Implication,  where  a  provision  of  a 
later  act,  which  otherwise  would  effect  a  repeal,  is  unconstitutional. 

3.  MxTNiciPAL  Corporations  ^=»111(4) — Ordinances— Partial  iNVALiniTYi 

The  rules  applying  to  statutes,  as  to  partial  invalidity  and  repeal  by 
•  lmplicati<m,  apply  to  municipal  ordinances. 

4.  Municipal  Corporations  <5=»598— -Police  Powers— Danoi  Hallo— Beou- 

LATION. 

Municipal  ordinance,  requiring  that  dance  halts  be  run  by  persons  of 
good  character,  forbidding  sale  of  liquor  therein,  regulating  the  age  of 
attendants,  forbidding  Sunday  dancing,  and  requiring  a  license,  was  valid. 

Proceeding  by  Hans  G.  Geyer  against  George  S.  Buck,  as  Mayor  of 
the  City  of  Buffalo,  and  others.  On  motion  to  continue  injunction 
pendente  lite.    Motion  denied,  and  injunction  dissolved. 
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Simon  Fleischmann,  of  Buffalo,  for  the  motion. 
William  S.  Rann,  and  Frederick  C.  Rupp,  Corp.  Counsel,  both  of 
Buffalo,  opposed 

WHEELER,  J.  The  plaintiff  is  the  proprietor  of  the  Teck  Cafe 
and  Restaurant  in  the  city  of  Buffalo.  He  also  runs  a  public  bar  in 
connection  with  his  restaurant,  and  serves  to  the  patrons  of  his  restau- 
rant wine,  beer,  and  other  liquors,  when  so  desired  by  them.  For  the 
entertainment  of  those  patronizing  his  restaurant  he  has  been  accus- 
tomed to  furnish  instrumental  and  vocal  music,  and  at  the  same  time 
permitted  his  patrons  to  use  the  floor  for  the  purpose  of  dancing. 
He  has  run  what  is  popularly  known  as  a  cabaret  restaurant.  The  de- 
fendants have  threatened  to  stop  this  public  dancing  in  his  place,  on 
the  ground  that  it  is  in.  violation  of  the  ordinances  of  the  city  regulating 
public  dancing,  public  dance  halls,  and  dances.  The  twelfth  section 
of  these  ordinances  provides  that — 

"No  wine,  beer  or  oflier  malt,  spirituous  or  Intoxicating  liquors  shaU  be  sold 
in  or  carried  into  any  dance  hall,  or  in  any  room  directly  opening  into  such 
dance  hall,  or  upon  the  same  floor  upon  which  any  public  dance  or  ball  is 
being  held." 

The  twentieth  section  of  these  ordinances  provide  that  the  fore- 
going provisions  of  this  chapter  shall  not  apply  to  a  hotel  having  up- 
wards of  50  bedrooms.  The  plaintiff  contends  that  these  ordinances 
are  illegal  and  void,  on  the  ground  that  they  unjustly  discriminate 
against  the  plaintiff  in  favor  of  hotels  having  over  50  bedrooms.  The 
chief  argument  against  the  validity  of  the  ordinances  in  question  is 
based  on  the  alleged  illegal  discrimination  in  favor  of  hotels  specified. 

For  proper  disposition  of  this  motion  we  should  briefly  examine  the 
history  and  chronology  of  the  ordinances  attacked.  By  chapter  334 
of  the  Laws  of  1908,  now  contained  in  subdivision  4  of  section  13 
of  the  present  City  Charter,  it  is  provided  that  the  city  council  shall, 
in  addition  to  the  authority  conferred  under  general  laws,  from  time 
to  time  enact  ordinances  "to  license  and  regulate  *  *  *  dance 
halls,  dancing  schools,  and  other  entertainments  of  like  character."  In 
pursuance  of  this  authority  the  ordinances  relating  to  dance  halls  and 
public  dancing  were  all  adopted,  saving  and  excepting  section  20,  above 
quoted,  which  section  was  subsequently  added.  When  the  present 
commission  form  of  city  government  was  established  by  chapter  217 
of  the  I^awg  of  1914,  which  became  effective  January  1,  1916,  by  sub- 
division 11  of  section  13  of  that  act  it  was  provided  that — 

"The  ordinances  of  the  city  In  force  at  the  time  this  act  takes  effect,  and 
which  are  not  inconsistent  herewith,  including  such  ordinances  as  have  been 
enacted  by  the  park  commissioners,  are  hereby  continued  in  force  and  effect 
as  though  duly  passed  'by  the  council  until  such  time  a.«  they  may  be  by  the 
said  council  altered,  amended  or  repealed." 

We  thus  have  legislative  approval  of  the  ordinances  in  question, 
saving  and  excepting,  however,  section  20  of  the  dance  hall  ordinances, 
declaring  that  they  shall  not  apply  to  hotels  having  SO  bedrooms. 

[  1  ]  Section  20  was  added  to  the  dance  ordinances  of  the  city  by 
resolution  of  the  city  council  on  or  about  the  10th  day  of  November, 
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1915.  It  will  thus  be  noted  that  section  20  is  a  subsequent  addition  to 
the  prior  19  sections,  adopted  after  those  prior  sections  had.  been  in 
force  a  number  of  years.  Conceding  for  the  argument  that  this  twen- 
tieth section  creates  an  unlawful  and  illegal  discrimination  in  favor  of 
certain  hotels^  and  therefore  renders  the  section  illegal  and  void,  it 
does  not  follow  that  the  remainder  of  the  sections  also  fall  and  become 
unenforceable. 

The  prior  sections  are  not  repealed  by  the  adoption  of  section  20. 
They  still  remain  in  full  force  and  effect.  At  most,  all  that  can  be 
fairly  claimed  is  that  section  20  limits  the  operation  of  the  prior  sec- 
tions. Treating  it  as  an  amendment  to  the  prior  sections  it  can  only  be 
claimed  that  the  amendment  itself  is  illegal  and  void.  If  it  fails,  it 
does  not  affect  the  validity  of  the  prior  sections.  It  is  a  well-estab- 
lished rule  of  law  that  a  valid  statute  cannot  be  annulled  by  a  void 
amendment.  People  v.  Mensching,  187  N.  Y.  9,  23,  79  N.  E.  884,  10 
L.  R.  A.  (N.  S.)  625,  10  Ann.  Cas.  101 ;  In  re  CuUinan,  181  N.  Y. 
527.  73  N.  E.  1122;  Matter  of  Markland,  203  N.  Y.  166,  96  N.  E.  427. 

[2]  A  statute  is  never  repealed  by  implication,  where  a  provision  of 
a  later  act,  which  otherwise  would  effect  a  repeal,  is  unconstitutional 
and  void.  People  v.  Mensching,  187  N.  Y.  23,  79  N.  E.  884,  10  I^. 
R.  A.  (N.  S.)  625,  10  Ann.  Cas.  101,  and  numerous  cases  cited. 

[3]  The  rules  applying  to  statutes  applies  equally  to  municipal  or- 
dinances. We  then  have  this  situation  presented  in  the  case  now 
under  consideration :  If  section  20  is  illegal  and  void,  then  the  prior 
sections  remain  still  in  force,  and  the  plaintiff  is  pi*ohibited  from  per- 
mitting public  dancing  in  his  restaurant  so  long  as  he  permits  intox- 
icating liquors  to  be  served  in  connection  therewith. 

[4]  He  would  be  entitled  to  the  injunction  prayed  for  only  on  cod  • 
dition  that  he  is  able  to  satisfy  the  court  that  the  chapter  itself,  an4 
particularly  section  12,  is  illegal  and  void.  Nothing  that  has  been  satd 
or  advanced  on  the  argument  of  this  motion  has  satisfied  the  court  that 
such  is  the  case.  The  ordinances  governing  public  dance  halls  and  pub- 
lic dances  in  other  cities  of  the  country  are  in  many  cases  far  more  strin- 
gent in  their  provisions  than  those  of  the  city  of  Buffalo.  Not  only 
is  this  true,  but  in  addition  we  have  an  express  adjudication  of  this 
court  sustaining  the  validity  of  these  very  ordinances. 

In  the  case  of  Conley  v.  City  of  Buffalo,  65  Misc.  Rep.  102,  119  N. 
Y.  Supp.  88,  which  was  an  appeal  from  a  judgment  of  the  Municipal 
Court,  Mr.  Justice  Brown  said: 

'It  is  difficnlt  to  tinderstand  the  theory  upon  which  the  trial  court  reached 
the  coDClnslon  that  the  ordinance  la  void.  *  *  *  If  the  common  councU 
and  mayor  deemed  it  expedient  for  the  preservation  of  health,  peace,  aud 
good  order  and  the  suppression  of  vice  that  a  public  dancing  school  should  not 
be  conducted  except  by  a  person  of  good  character,  in  a  designated  building  in 
which  no  intoxicating  liquors  were  sold,  that  no  girl  under  16  years  of  age 
should  be  admicteid  thereto  unless  acc<MDpanied  by  her  parent  or  guardian, 
that  no  dancing  should  be  permitted  on  Sunday,  or  on  any  other  day  after 
11  o'clock  in  the  evening,  and  requiring  a  license  to  be  taken  out  for  such 
business,  it  is  inconceivable  why  an  ordinance  providing  for  such  regulation 
of  such  a  business  was  not  clearly  within  authority  granted  by  the  Legisla- 
ture.'* 


Digitized  by 


Google 


616  176  NBW  YOBK  SUPPLBMBNT  (Sup.  Ct 

4 

In  these  views  of  Mr.  Justice  Brown  I  fully  concur. 

The  views  above  expressed  render  it  unnecessary  for  the  court  to 
pass  on  tike  question  whether  section  20  of  the  ordinance  above  re- 
ferred to  is  in  law  and  in  fact  an  illegal  discrimination  in  favor  of 
certain  hotels.  Much  has  and  can  be  said  to  sustain  the  contention. 
But  it  is  not  every  discrimination  which  will  render  an  ordinance  or 
a  statute  illegal  or  void.  We  have  a  practical  illustration  of  this  in  the 
present  liquor  excise  statutes  of  the  state,  arbitrarily  defining  certain 
buildings  as  hotels  and  entitled  to  hotel  licenses,  dependent  on  the 
number  of  bedrooms  connected  with  the  place  of  business.  What  may 
be  sustained  as  legitimate  l^slative  enactments,  however,  may  not 
always  be  sustained  in  municipal  ordinances.  But,  generally  speak- 
ing, an  ordinance,  to  be  valid,  does  not  necessarily  have  to  operate  on 
all  alike,  provided  it  operates  equally  on  all  embraced  within  its  pro- 
visions. 

As  was  said  in  Barbier  v.  Connolly,  113  U.  S.  27,  32,  5  Sup.  Ct.  357, 
360(28L.  Ed.  923): 

"Class  legislation,  discriminating  against  some  and  faToring  others,  is  pro- 
hibited ;  but  legislation  which,  in  carrying  out  a  public  purpose,  is  Umited  in 
its  application,  if  within  the  sphere  of  its  operation  it  affects  alike  aU  persons 
similarly  situated,  is  not  within  the  amendment" 

See,  also.  Soon  Hing  v.  Crowley,  113  U.  S.  708,  5  Sup.  Ct.  730,  28 
L.  Ed.  1145;  Biffer  v.  City  of  Chicago,  278  111.  562,  116  N.  E.  182; 
Stubbe  V.  Adamson,  220  N.  Y.  463,  116  N.  E.  372. 

We  must  recognize  the  fact  that  all  statutes  and  ordinances  by  their 
very  nature  and  general  application  must  work  hardships  in  some  in- 
dividual cases.  The  law  of  gravitation  is  no  exception.  But  the  va- 
lidity of  such  laws  cannot  be  determined  by  the  test  of  individual  hard- 
ship or  inconvenience,  for  if  such  tests  were  applied  hardly  any  statute 
or  ordinance  would  stand.  The  consideration  which  should  govern  is 
whether  or  not  they,  within  the  sphere  of  their  operation,  affect  alike 
all  persons  similarly  situated. 

We  can  well  see  that  certain  considerations  of  weight  and  moment 
might  well  have  influenced  the  council  in  exempting  hotels  witlj  50 
rooms  from  the  operation  of  the  ordinance,  where  the  evils  attendant  on 
public  dances  are  not  so  evident,  and  the  guaranties  against  the  abuse  of 
the  privileges  conferred  are  greater. 

It  is  urged  that  in  any  event  the  preliminary  injunction  granted  should 
be  continued  until  the  trial  of  this  case.  There  might  1^  force  in  the 
suggestion,  were  there  any  sharply  disputed  questions  of  fact.  But 
there  are  none ;  only  questions  of  law  are  here  involved.  Under  such 
conditions  we  do  not  think  the  court  would  be  justified  in  continuing 
the  injunction. 

The  motion  to  continue  is  therefore  denied,  and  the  injunction  dis- 
solved.   So  ordered,  with  $10  costs  of  this  motion  to  the  defendant. 
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KEMOIiOVSKT  et  al.  v.  RYKHLOFF* 

(Supreme  Court,  Appellate  Divlsiou,  First  Department    April  17,  1919.) 

1.  Religious  Sooibtxss  «s»31<8)— Use  or  liAum  roa  PAvrxovLAB  Wobbhip-- 

Wbonofdij  Use— Action  to  Bbstbaxn. 

Wliere  owner  permits  cburcli  to  use  land  tor  worship  aocording  to  cer- 
tain tenets  and  doctrines,  and  rector  of  church  fails  to  conduct  services 
In  accordance  therewith,  owner's  action  to  restrain  use  being  made  thereof 
should  he  against  the  church,  and  not  against  the  rector  individually. 

2.  Relioxoub  Societies  ^=s>31<4)— 'Actions— Pleading. 

In  action  by  acting  archbishop  of  alleged  parent  church  organizations 
to  restrain  defendant  flrom  acting  as  priest  or  rector  of  certain  church, 
because  of  his  failure  to  conduct  services  according  to  tenets  of  parent 
church,  complaint  failing  to  allege  facts  showing  acting  archbishop's  pow- 
er to  appoint  and  remove  priests  and  rectors,  and  to  decide  whether  wor- 
ship Is  according  to  tenets  of  parent  d^urch,  held  detective. 

3.  Religious  Socustibs  «b»31(5>— Aotion-^^Reuovai.  of  Rectob— Pbbsitmp- 

XION. 

In  action  by  acting  archbishop  of  alleged  parent  church  ocganizations 
to  restrain  alleged  removed  rector  from  conducting  services  in  certain 
church,  it  will  not  be  presumed  that  parent  organization  has  some  status 
to  which  the  laws  of  the  state  apply. 

4.  Religious  Societibs  «=s>dl(5) — Removal  ot  Reotob— -Pbesumption. 

In  actton  by  acting  archbishop  of  alleged  parent  church  organization 
to  restrain  alleged  removed  rector  frcHn  coDducttBg  services  in  certain 
church,  it  will  not  be  presumed  that  by-laws  giving  archbishop  power  of 
appointment  and  transfer  of  church  officers  gave  acting  archbishop  power 
of  removal. 

5.  Religious  Societies  ^=»^— Removal  of  Rectob— Estoppel. 

That  rector  was  appointed  by  acting  archbishop  does  not  estc^  rector 
from  denying  acting  archbishc^'s  power  to  remove  him,  since  power  of 
appointment  does  not  necessarily  carzy  with  It  power  of  removaL 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Alexander  Nemolovsky,  individuaJly  and  as  Acting  Arch- 
bishop of  the  Russian  Orthodox  Greek  Catholic  Church  of  North 
America,  and  as  Acting  Archbishop  of  the  North  American  Ecclesiasti- 
cal Consistory  of  the  Russian  Orthodox  Greek  Catholic  Church,  and 
Joseph  Dzvonchik,  against  Vladimir  Rykhloff.  From  an  order  denying 
plaintiffs'  motion  for  judgment  on  the  pleadings,  and  sustaining  de- 
fendant's demurrer  to  amended  complaint,  plaintiffs  appeal.  Order  af- 
firmed, with  leave  to  serve  amended  complaint. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

Victor  E.  Gartz,  of  New  York  City  (Julius  B.  Baer,  of  New  York 
City,  of  counsel),  for  appellants. 
Henry  Waldman,  of  New  York  City,  for  respondent 

SHEARN,  J.  The  complaint,  which  has  been  demurred  to,  closes 
with  a  demand  for  "an  injunction  restraining  thedef endant  from  in  any 
way  acting  as  priest  or  rector  of  the  Holy  Resurrection  Church,  locat- 
ed at  121  East  Seventh  street,  New  York  City,  and  restraining  said  de* 

^ssFtor  oUicr  caies  b««  same  topic  ft  KBT-KUUBER  In  all  Key-Nomb6r«d  Dlgestb  ft  In(leze« 
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fendant  from  conducting  services  in  said  church,  or  in  any  wise  inter- 
fering therewith,  aad  directing  the  said  defendant  to  turn  over  to  the 
plaintiff,  Joseph  Dzvonchik,  the  Holy  Antimins."  The  plaintiff  Dzvon- 
chik  is  not  entitled  to  any  affirmative  relief,  and  is  merely  joined  as 
a  party  plaintiff  because  he  is  interested  in  the  subject-matter  of  the  ac- 
tion, and  is  the  person  to  whom  it  is  demanded  that  the  Holy  Antimins 
be  turned  over  by  the  defendant.  The  real  plaintiff  is  Alexander  Nem- 
olovsky,  who  sues  in  a  dual  capacity,  both  "individually  and  as  Acting 
Archbishop  of  the  Russian  Orthodox  Greek  Catholic  Church  of  North 
America,  and  as  Acting  Archbishop  of  the  North  American  Ecclesiasti- 
cal Consistory  of  the  Russian  Orthodox  Greek  Catholic  Church."  Ne- 
molovsky  will  be  referred  to  as  the  plaintiff. 

The  allegations  intended  to  sustain  the  plaintifTs  right  to  maintain  the 
suit  in  his  individual  capacity  and  his  right  in  his  official  capacity  are 
so  intermingled  that  it  is  difficult  to  separate  them,  but  when  they  are 
separated  and  analyzed  it  is  at  once  apparent  that  two  distinct  remedies 
are  sought.  One  is  based  upon  plaintiff's  claim  of  right  under  the  fee 
owner  of  the  church  property  to  restrain  the  defendant  from  conducting 
services  in  the  church  or  in  any  wise  interfering  therewith ;  the  other  is 
based  upon  plaintiff's  claim  of  right  in  his  official  capacity  to  remove  the 
defendant  from  his  office  of  priest  and  rector  in  the  church  organization 
from  which  plaintiff's  power  is  derived,  and  to  determine  who  is  entitled 
to  officiate  as  priest  and  rector  in  this  church  property,  which  has  been 
turned  over  to  the  Holy  Resurrection  Church,  an  unincorporated  asso- 
ciation, by  the  fee  owner,  to  use  same  for  the  purposes  of  worship  ac- 
cprding  to  the  tenets  of  the  Russian  Orthodox  Greek  Catholic  Church. 

It  is  alleged  that  "Evdokim  Meschersky  was  the  Archbishop  of  the 
Ecclesiastical  Consistory  of  the  Russian  Orthodox  Greek  Catholic 
Church,  and  the  Archbishop  of  the  Russian  Orthodox  Greek  Catholic 
Church,  and  the  Archbishop  of  the  Russian  Orthodox  Greek  Catholic 
Church  of  North  America" ;  that  the  Archbishop  Meschersky,  being  the 
fee  owner  of  the  property,  and  having  granted  leave  to  the  Holy  Resur- 
rection Church  to  use  it,  as  above  stated,  being  about  to  depart  for 
Russia  in  August,  1917,  to  attend  the  Church  Ecumenical  Council,  ap- 
pointed the  plaintiff  Acting  Archbishop,  and  transferred  to  the  plaintiff 
^the  full  control,  management,  and  disposition  of  the  property  above  de- 
scribed, situated  at  121  East  Seventh  street,  New  York  City,  and  the 
full  and  exclusive  right  to  the  possession  thereof.*'  It  is  then  alleged 
that  by  virtue  of  certain  by-laws  of  the  ^^rchbishop  and  Consistory  of 
the  Russian  Orthodox  Greek  Catholic  Church  the  plaintiff  has  the  ex- 
clusive power  to  ordain,  appoint,  and  remove  priests  and  clergv  of  all 
churches  in  North  America  belonging  to  said  Consistory.  The  by- 
laws pleaded,  however,  give  no  evidence  of  any  such  power.  It  is  al- 
leged that  on  August  17,  1917,  the  plaintiff  appointed  the  defendant 
temporary  rector  of  the  said  Holy  Resurrection  Church,  and  that  de- 
fendant, pursuant  to  his  appointment,  entered  upon  his  duties ;  that  de- 
fendant has  acted  in  a  manner  detrimental  to  the  welfare  of  his  parish- 
ioners, contrary  to  the  wishes  and  instructions  of  the  plaintiff,  and  con- 
trary to  the  directions  and  wishes  of  the  District  Ecclesiastical  Council, 
and  contrary  to  the  rules  of  the  Consistory  and  the  doctrines  of  the  Holy 
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Synod,  in  vicious  specified  respects,  in  consequenee  of  which  the  plain- 
tiff removed  him,  by  virtue  of  the  authority  vested  m  him  as  Acting 
Archbishop  "and  in  conjunction  and  on  advisement  with  the  District 
Ecclesiastical  Superintendents'  Council,"  and  appointed  the  coplaintiff 
as  priest  and  rector  in  his  stead,  but  that  the  defendant  has  refused  to 
vacate  the  church  and  to  cease  officiating  as  a  rector  and  priest  thereof. 

There  appear  to  be  insuperable  difficulties  in  the  way  of  sustaining 
plaintfl's  right  to  maintain  the  action  in  his  individusJ  capacity.  He 
claims  no  leg^  title  to  the  property,  and  the  allegations  are  consistent 
with  his  being  merely  the  custodian  as  the  agent  of  die  owner.  As 
such  he  would  clearly  have  no  right  to  maintain  an  action  in  his  own 
name  to  eject  the  defendant,  or  to  restrain  the  defendant  from  entering 
upon  the  property  or  acting  as  priest  and  rector  for  the  Holy  Resur- 
rection Church.  In  the  next  place,  it  appears  that  in  1914  the  owner  of 
the  property  granted  leave  to  the  Holy  Resurrection  Church  to  use  the 
property  for  the  purposes  of  worship.  It  does  not  appear  that  playitiflF 
has,  or  claims,  a  right,  as  an  individual,  superior  to  that  of  the  Holy 
Resurrection  Church  itself.  If  plaintiff  received  the  property  subject 
to  the  right  of  the  Holy  Resurrection  Church  to  use  tfie  property  for 
worship  according  to  the  tenets  of  the  parent  church,  assuming  that 
plaintiff  had  the  right  to  maintain  in  his  own  name  an  action  in  Uie  in- 
terest of  the  owner,  his  right  would  be  dependent  upon  the  breach  by 
the  church  of  the  agreement  under  which  it  uses  the  property.  Plaintiff 
claims  no  such  breach  by  the  church,  but  directs  the  action  solely  against 
the  defendant.  i 

[1]  But  defendant  asserts  no  individual  right  to  the  use  of  the  prop- 
erty. He  claims  solely  in  his  right  as  rector  df  the  Holy  Resurrection 
Church.  Accor^dingly,  if  it  be  assumed  that  the  plaintiff  holds  the  prop- 
erty under  an  implied  trust  to  permit  its  use  only  in  the  manner  pre- 
scribed by  the  owner — ^i.  e.,  for  worship  according  to  the  tenets  of  the 
parent  church — ^tbc  action  would  necessarily  have  to  be  directed  against 
the  church.  For  example,  if  Ae  Holy  Resurrection  Church  had  been 
some  independent  membership  corporation,  and  the  owner  had  granted 
it  the  privilege  to  use  the  property  on  condition  that  it  would  not  permit 
any  intoxicating  liquors  to  be  brought  on  the  premises,  and  defendant 
had  brought  such  liqilors  upon  the  premises,  the  owner's  action  would 
not  be  against  the  individual,  but  ag^nst  the  unincorporated  association. 
The  plaintiff,  however,  does  not  wish  to  take  any  such  position  or  any 
such  action.  It  is  impossible  to  spell' out  from  the  complaint,  giving  it 
the  most  liberal  construction,  any  right  in  the  plaintiff  in  his  individual 
capacity  to  maintain  this  action  against  this  defendant. 

[2, 8]  Turning  to  the  other  branch  of  the  case,  it  is  apparent  that  if 
the  plaintiff  is  vested  in  his  official  capacity  with  the  power  to  appoint 
and  to  remove  priests  and  rectors,  and  to  determine  who  is  entitled  to 
officiate  as  such  in  all  the  churches  in  the  North  American  Consistory, 
and  to  decide  whether  the  worship  therein  is  according  to  the  tenets 
of  the  parent  church  and  the  doctrines  of  the  Holy  Synod,  he  has  a  clear 
right  to  maintain  the  action.  The  complaint,  however,  is  radically  de- 
fective in  its  failure  to  set  forth  any  facts  from  which  the  court  can 
infer  plaintiff's  claimed  authority.    The  difficulty  is  that  pointed  out  by 
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Vann,  J.,  in  Baxter  v.  McDonneU,  155  N.  Y.  83, 219  N.  E.  667,  40  h. 
R.  A.  670,  wherein  he  stated : 

•«  •  «  •  TSiere  la  nothing  to  show  the  nature  of  die  chnrdi.  exc^  as 
It  may  be  implied  from  its  name  and  the  names  given  to  certain  of  its  offi- 
cers. There  are  no  allegations  as  to  its  <dvil  rights,  power,  or  capacity.  We 
cannot  tell  from  the  complaint,  which  Is  our  sole  guide,  whether  it  is  a  cor- 
poration, a  voluntary  association,  or  a  mere  name,  adopted  by  the  pleader  for 
some  purpose  undisclosed.  *  *  *  The  pleader  seems  to  have  assumed  that 
the  court  will  take  Judicial  notice  of  the  nature  and  powers  of  the  Holy  Ro- 
man Catholic  Church,  so  far  as  its  civil  rights  and  duties  are  c^cemed«  with- 
out any  averment  or  proof  upon  the  subject.  Judicial  notice  la  to  be  takfm 
with  caution,  and  eveiy  reasonable  doubt  as  to  the  propriety  of  its  exercise  in 
a  given  case  should  be  cesolved  agaiust  it  *  *  *  According  to  the  gen- 
eral practice  of  the  courts  in  all  Jurisdictions,  proof  has  been  required  upon 
the  subject  of  cfhurch  rights  and  powers,  and  whatever  is  to  be  proved  mUst 
be  alleged.    ♦    •    • 

*'We  have  no  statute  to  guide  us  upon  the  assumption  that,  by  implication, 
it  is  part  of  the  complaint  If,  instead  of  the  Holy  Roman  Catholic  Church, 
the  pleader  had  made  use  of  an  abstract  term,  or  a  name  that  might  be  ap- 
plied to  various  organizations,  incorporated  or  vbluntaiy,  the  complaint  would 
have  had  the  same  effect  as  a  pleading  that  it  now  has.  If,  wherever  the 
word  *church'  appears,  by  its  full  name  or  otherwise,  a  mere  abstsaction  had 
been  used,  as,  for  tiie  sake  of  illustration,  the  letter  *X/  the  comi^aint  would 
then  allege  that  by  virtue  of  the  rules  and  regulations  of  'X'  the  defendant 
assumed  certain  obligations  and  the  plaintiff  became  entitled  to  certain  rights, 
yet  no  one  would  seriously  contend  that  su(^  allegati<Mi8  constituted  a  cause 
of  action.  *  «  *  For  aught  that  appears,  the  churdi  at  large  depends 
wholly  upon  moral  power  to  carry  on  it?  functions,  without  appealing  to  the 
civil  authorities  for  aid,  either  through  the  Legislature  or  the  courts.  The 
complaint  alleges  no  common-law,  equitable,  or  statutory  cause  of  action.  If 
all  averments  relating  to  the  rules  and  regulations  of  the  church  were  stricken 
out,  nothing  of  substance  would  remain  upon  which  the  defendant  could  be 
held  liable.  No  force  can  be  given  to  the  rules  and  regulations  as  aUeged,  be- 
cause there  is  no  allegation  as  to  the  civil  standing,  position,  or  rights  of  the 
body  that  is  supposed  to  have  made  them.**  ^ 

Here  it  is  alleged  that  the  Holy  Resurrection  Church  is  an  unin- 
corporated association,  subject  to  and  under  the  supervision  of  the 
Archbishop  and  Consistory  of  the  Russian  Orthodox  Greek  Cadiolic 
Church ;  but  there  is  nothing  to  show  what  either  of  the  three  bodies 
mentioned  in  the  complaint  is,  viz.,  the  Russian  Orthodox  Catholic 
Church,  the  Consistory  of  the  same,  and  the  Russian  Orthodox  Catholic 
Church  of  North  America.  Plaintiff's  power  and  authority  comes  from 
these  bodies,  but,  there  being  nothing  in  the  complaint  to  show  what  they 
are,  the  measure  of  his  pqjver  is  not  made  known.  It  is  true  that  tfie 
complaint  alleges  that  def endanbhas  been  removed  as  rector,  but  to  up- 
hold that  allegation  this  court  must  assume  that  the  Consistory  of  the 
Russian  Orthodox  Greek  Catholic  Church  has  some  status  to  which 
the  laws  of  this  state  apply,  and,  further,  tfiat  the  power  of  appointment 
of  church  officers  by  the  Archbishop,  and  the  power  of  transfer,  set 
forth  in  the  by-laws  pleaded,  apply  to  an  Acting  Archbishop  and  carry 
with  it  the  power  of  removal,  allied  as  a  oonclusion.  No  other  power 
of  removal  is  pleaded.  The  court  is  not  warranted  in  indulging  in  such 
assumptions. 

[4,  B]  It  has  been  suggested  that  the  complaint  might  be  sustained 
on  the  theory  that  the  ckfendant,  who  owes  his  appointment  to  the 
plaintiff,  is  estopped  from  questioning  his  power  of  removal.    But,  if 
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estoppel  may  be  resorted  to  in  order  to  sustain  the  sufficiency  of  a  com- 
plaint, there  is  no  estoppel  here,  for  it  does  not  at  all  follow  that  the 
power  to  appoint  an  official  carries  with  it  the  power  to  remove  that  of- 
ficial. PlaintiflF  is  not  without  remedy.  By  a  proper  complaint,  setting 
forth  the  status  of  the  parent  organizations,  and  containing  proper  alle- 
gations showing  authority  for  the  removal  of  defendant,  3ie  latter  can 
be  restrained  from  acting  as  priest  and  rector ;  and,  as  this  is  the  sole 
source  of  defendant's  claim  on  the  premises,  an  action  to  restrain  him 
from  using  the  property  would  lie  against  him  personally.  But  under 
the  present  complaint,  which  recognizes  the  right  of  the  church  to  use 
the  property,  I  do  not  see  how  defendant  can  be  restrained  from  using 
it  without  an  attack  upon  his  office,  or,  in  default  of  this,  without  re- 
straining the  church  in  which  he  holds  office. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements,  with 
leave  to  plaintiffs  to  serve  an  amended  complaint  within  20  days  on  pay- 
ment of  costs. 

Order  affirmed,  with  $10  costs  and  disbursements,  with  leave  to  plain- 
tiffs to  amend  complaint  on  pa)mient  of  costs  in  this  court  and  at  Special 
Term,   Order  filed.   All  concur. 


LEIQBOS  ▼.  CHAIN  SHIRT  SHOPS,  Ina 

(Su]K«me  Court,  Appellate  Division,  First  Department    April  17,  1919.) 

Apfeai.  akd  Brbob  ^=»1206<7) — Restitution — ^Form  ov  Remedy. 

An  order  for  the  restitution  of  moneys,  paid  npon  a  Judgment  whldi 
has  been  reversed  upon  appeal,  is  a  judgment  enforceable  by  execution, 
and  not  by  proceediiigs  for  contempt,  unless  the  court  directed  the 
money  to  be  repaid  into  oourt. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Harry  Legros  against  the  Chain  Shirt  Shops,  Incorpo- 
rated. Judgment  for  plaintiff  in  the  Municipal  Court  was  reversed  upon 
appeal  to  Supreme  Court.  From  an  order,  denying  defendant's  motion 
to  punish  plaintiff  for  contempt,  defendant  appeals.    Order  affirmed. 

See,  also, App.  Div. ,  175  N.  Y.  Supp.  623. 

Argued  before  CLARKE,  P.  J„  and  LAUGHLIN,  DOWLING, 
SMITH,  and  SHEARN,  JJ. 

Hirsh,  Newman  &  Reass,  of  Brooklyn  (Benjamin  Reass,  of  Brook- 
lyn, of  counsel,  and  Hugo  Hirsh  and  Emanuel  Newman,  both  of  Brook- 
lyn, on  the  brief),  for  appellant. 

Albert  De  Roode,  of  New  York  City,  for  respondent. 

SMITH,  J.  The  plaintiff  brought  an  action  against  the  defendant 
in  the  Municipal  Court  and  recovered  judgment.  Execution  was  is- 
sued, and  the  defendant  paid  upwards  of  $1,000,  upon  said  judgment. 
Thereafter  upon  appeal  the  judgment  was  reversed  and  the  complaint 
was  dismissed.  172  N.  Y.  Supp.  690.  The  defendant  then  made  a 
motion  as  against  the  plaintiff  for  restitution  of  moneys  received  by 
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the  plaintiff.  The  order  was  granted.  Upon  the  failure  to  pay  those 
mone)rs,  the  defendant  moved  to  punish  the  plaintiff  for  contempt 
This  has  been  denied  by  the  Special  Term  upon  the  authority  of  O'Gara 
V.  Kearney,  77  N.  Y.  423.  From  the  order  denying  this  motion  the 
defendant  has  here  appealed. 

In  the  O'Gara  Case  it  was  held  that  a  direction  for  the  restitution 
of  moneys  paid  upon  a  judgment,  which  has  been  set  aside  upon  mo- 
tion or  reversed  upon  appeal,  as  authorized  by  tho  Code  of  Civil  Pro- 
cedure, is  in  effect  a  judgment  for  a  simi  of  money  and  is  enforceable 
by  execution.  It  was  then  held  that  an  order  punishing  a  party,  as 
for  a  contempt  in  not  compl)ring  with  such  a  direction,  was  unauthor- 
ized. 

In  Kennedy  v.  O'Brien,  2  E.  D.  Smith,  41,  it  was  held: 
"The  proper  course,  where  a  party,  who  has  succeeded  upon  appeal,  is 
entitled  to  a  restoration  of  money  paid  upon  a  Judgment  in  one  of  the  lower 
courts,  is  a  motion  In  this  court  for  restoration;  and,  on  that  motion  be- 
ing granted,  the  decision  becomes  a  part  of  the  Judgment  In  this  court,  and 
the  amount  so  paid  can  be  collected  by  execution,  with  the  costs.'* 

I  have  been  unable  to  find  that  the  O'Gara  Case  has  been  overruled, 
or  that  its  authority  has  been  in  any  way  impaired. 

In  Newell  v.  Hall,  74  App.  Wv.  278,  77  N.  Y.  Supp.  610,  it  was  held 
that  the  refusal  of  a  judgment  creditor  to  obey  an  order  directing  the 
restitution  by  him  of  a  sum  of  money,  paid  to  him  by  a  receiver  in  sup- 
plementary, proceedings  under  an  order  which  has  been  vacated^  may 
be  punished  by  proceedings  for  contempt.  In  that  case,  Judge  Ingra- 
ham,  writing  for  the  court,  says : 

"It  was  held  by  the  Court  of  Appeals  In  Harris  v.  EUiott,  168  N.  T.  271 
[57  N.  E.  406],  that  where  a  final  Judgment  simply  directs  the  payment  by 
one  party  to  another  of  a  sum  of  money,  sndi  final  Judgment  is  ezclualTely 
enforceable  by  execution  and  cannot  be  enforced  by  a  proceeding  under  sec- 
tion 14  of  the  Code.  In  this  case,  however,  there  Is  no  Judgment  of  any 
kind;  nor  Is  the  order  directing  the  restitution  a  final  order  in  the  proceed- 
ing. It  directs  the  restitution  of  a  ^m  of  money  which  had  been  paid  by 
a  receiver  appointed  by  the  court,  to  the  plaintiff  under  an  order  which 
had  been  vacated.  There  is  no  dismissal  of  the  proceeding  or  final  deter- 
mination of  any  question  therein  involved.  The  order  is  dearly  interioca- 
tory." 

Judge  Ingraham  then  bases  his  conclusion  in  part  upon  the  case 
of'Forstman  v.  Schulting,  108  N.  Y.  110,  15  N.  E.  366.  It  was  there 
held  that— 

"An  attorney  who  had  received  money  in  payment  of  costs  awarded  to 
his  client  by  an  erroneous  order,  which  has  been  reversed,  and  who  has 
the  money  in  his  hands,  may  be  cou:u>e]led  to  restore  it  by  order  and  attach- 
ment." 

In  Devlin  v.  Hinman,  40  App.  Div.  101,  57  N.  Y.  Supp.  663,  it  was 
held  that— 

"Where  a  fund,  deposited  in  court  to  ab^de  the  final  determination  of  an 
action,  is  paid  to  a  defendant  under  a  judgment  apparently  establishing  her 
right  theretOi  and  upon  the  reversal  of  the  Judgment  an  order  of  restitution 
is  Issued  directing  the  defendant  to  repay  the  money  Into  court,  the  dis- 
obedience of  such  order  constitutes  a  dvU  contempt  and  may  be  enforced 
by  commitment" 
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In  this  case  the  order  directed  the  payment  of  the  moneys  to  the 
county  treasurer.    In  the  opinion  of  Judge  Hatch  it  is  stated : 

"Nothing  In  O'Gara  ▼.  Kearney.  77  N.  Y.  423.  ctmfllcts  with  this  view. 
In  that  case  the  order  of  restitution  was  held  to  be  In  effect  a  judgment 
for  a  sum  of  money,  an<},  inasmuch  as  it  directed  payment  to  the  party  la 
the  action,  it  was  held  that  the  proper  remedy  for  enforcement  was  by  exe- 
cution." 

In  New  York  Practice,  by  Nichols  (volume  4,  p.  3913),  in  speaidng^ 
of  an  order  for  restitution,  he  says : 

"In  case  of  inability  to  oomi^y  with  the  order,  it  seems  that  the  party 
may  be  relieved  therefrom.  The  order  for  the  restitution  of  money  is  en- 
forceable by  execution  and  not  by  contempt  proceedings,  where  it  is  directed/ 
to  be  paid  to  a  party  to  the  action,  though  contempt  proceedings  lie  in  case 
of  diwbedlence  to  the  order  where  the  money  Is  directed  to  be  paid  Into 
the  custody  of  the  court." 

This  extract  from  Nichols'  Practice  states  the  distinction  between 
the  cases  where  it  has  been  held  that  restitution  may  be  enforced  by 
execution  and  where  it  may  be  enforced  by  proceedings  for  contempt. 
There  is  language  used,  both  in  the  opinions  in  Newell  v.  Hall,  and  in 
Forstman  v.  Schulting,  cited  above,  which,  if  not  read  in  connection 
with  the  facts  of  the  particular  case,  would  indicate  a  contrary  opinion 
upon  the  right  of  the  enforcement  of  this  order  by  proceedings  for 
contempt;  but  in  neither  of  those  cases  was  the  O'Gara  Case  cited, 
and  both  cases  are  distinguishable  from  "the  O'Gara  Case,  while  the 
case  here  for  decision  is  directly  in  line  with  the  O'Gara  Case,  and  the 
order  cannot  be  reversed  without  overruling  that  case. 

The  order  should  therefore  be  affirmed,  with  $10  costs  and  disburse- 
ments.   All  concur. 


liEGRUtt  V.  CHAIN  SHIRT  SHOPS,  Ina 

(Supreme  Court,  Appellate  IMylsion,  First  Department    April  17,  1919.) 

L  Appeal   and    Eebob   ^=>120S(4) — Restitution — Pebsons    Liabl»— Party 
Not  of  Record. 

In  view  of  Code  Civ.  Proc.  §  1S28,  providing  for  restitution  of  prop- 
erty lost  by  judgment  later  reversed,  but  not  so  as  to  affect  a  bona  fide 
purchaser,  and  section  3247,  providing  that  a  beneficiary  not  a  party 
to  an  action  may  t>e  ordered  to  pay  costs,  if  not  an  attorney  Interested 
only  for  services  rendered,  the  fact  that  one  who  received  part  of  the 
money  on  a  judgment  since  reversed  was  not  a  party  or  an  attorney  of 
record  does  not  prevent  the  issuance. against  bim  of  au  order  for  resti- 
tution. 

2.  Appeal  and   Ebbob  ^=»1206(4) — Restitution— Pebsojts   Liabijb— -Attob- 

HET. 

Where  a  party  pays  part  of  a  judgment  recovered  by  him  to  Ms  at- 
torney for  services  rendered  in  the  suit,  restitution  cannot,  on  reversal 
of  the  judgment,  be  ordered  from  his  attorney. 

3.  Appeal  and  Ebbob  ^=»1208(2) — Revbbsal — Restitution-^Discbbxion   ojt 

Court. 

Denial  by  the  court  of  a  motion  to  compel  an  attorney  to  restore 
moneys  received  from  a  reversed  judgment  Is  not  an  abuse  of  discre- 
tion, where  it  did  not  appear  what  moneys  were  paid  to  such  attomey» 

^s»For  othw  caaes  lee  same  topio  ft  KEY-NUMBBR  in.  aU  Key-Numbored  Digests  ft  Indezea 


Digitized  by 


Google 


824  175  NEW  YORK  8UPPLEMBNT  (Sup.  Ct 

and  whether  they  were  paid  from  the  reaaonable  and  necessary  charges 
of  pTaintiff*s  attorney  oi  record  in  the  action. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Hany  Legros  against  the  Chain  Shirt  Shops,  Incorporated. 
Judgment  for  plamtiff  in  the  Municipal  Court  was  reversed  on  appeal 
to.  the  Supreme  Court.  From  an  order  denying  defendant's  motion 
to  compel  Lawrence  Cohen,  an  attorney,  to  restore  to  defendant  mon- 
eys received  upon  the  judgment  reversed,  defendant  appeals.  Af- 
firmed. 

See,  also,  172  N.  Y.  Supp.  690;   App.  Dhr.  ,  175  N.  Y. 

Supp.  621. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  SHEARN,  JJ. 

Hirsh,  Newman  &  Reass,  of  BrookI)m  (Benjamin  Reass,  of  Brooklyn, 
of  counsel,  and  Hugo  Hir^  and  Emanuel  Newman,  both  of  Brooklyn, 
on  the  brief),  for  appellant, 

Albert  De  Roode,  of  New  York  City,  for  respondent 

SMITH,  J.  The  plaintiff  made  claim  against  the  defendant  for 
services  rendered.  He  went  to  Lawrence  Cohen,  an  attorney,  to  re- 
tain him  to  prosecute  the  action.  Lawrence  Cohen  stated  to  the  plain- 
tiff that,  by  reason  of  his  relations  with  some  officers  of  the  defendant, 
he  preferred  not  to  prosecute  the  action  himself ;  but  he  took  the 
plaintiff  to  Isidore  Cohn,  another  attorney,  and  handed  over  the  case 
to  him,  upon  an  agreement  with  Isidore  Cohn  that,  from  the  proceeds 
of  any  recovery,  Isidore  Cohn  was  to  pay  him  the  sum  of  $150. 

The  plaintiff  was  successful  in  the  Municipal  Court,  and  execution 
was  issued,  upon  which  was  collected,  after  the  payment  of  the  sher- 
iff's fees,  about  $1,067.  At  the  time  these  moneys  were  collected, 
Isidore  Cohn  was  somewhere  in  the  West.  Lawrence  Cohen  went  with 
the  marshal,  collected  the  moneys,  they  were  taken  to  the  office  of  Isi- 
dore Cohn,  and  something  less  than  $500  was  paid  to  the  plaintiff. 
Isidore  Cohn  swears  that  he  retained  $444.75  for  his  services,  and  that 
there  was  paid  to  Mr.  Lawrence  Cohen  $150  of  that  amount  for 
bringing  the  case  to  the  office.  It  is  a  suspicious  circumstance,  with 
the  affidavits  of  all  these  people  who  participated  in  the  distribution  of 
these  moneys,  that  thev  are  unable  to  account  for  so  large  an  amount 
of  the  moneys  received. 

An  appeal  was  taken  by  the  defendant  to  the  Appellate  Term,  where 
the  Municipal  Court  judgment  was  reversed,  and  the  plaintiff's  com- 
plaint dismissed.  172  N.  Y.  Supp.  690.  Thereafter  defendant  moved 
at  the  Appellate  Term  for  restitution,  which  was  granted.  The  de- 
fendant then  made  an  application  at  Special  Term  to  compel  the  plain- 
tiff and  Isidore  Cohn  and  Lawrence  Cohen  to  return  the  moneys  re- 
ceived by  them,  respectively,  as  the  proceeds  of  the  judgment  which 
had  been  reversed.  The  application  to  compel  the  plaintiff  to  restore 
the  moneys  received  is  not  here,  nor  is  the  application  to  compel  Isi- 
dore Cohn  to  restore  the  moneys  received  by  him.  As  to  Lawrence 
Cohen,  the  Special  Term  denied  the  motion,  and  from  this  part  of  the 
order  the  defendant  here  appeals. 
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[1]  The  fact  that  Lawrence  Cohen  was  not  either  a  party  or  the 
attorney  of  record  does  not  prevent  the  granting  of  the  relief.  Costar 
V.  Peters,  4  Abb.  (N.  S.)  53. 

Moreover,  by  section  1323  of  the  Code  of  Civil  Procedure,  which 
.  authorizes  this  order  for  restitution,  it  is  provided  that  such  order 
shall  not  be  granted  ''so  as  to  affect  the  title  of  a  purchaser  in  good 
faith  and  for  value."  This  clause  would  seem  to  be  meaningless,  and 
superfluous,  except  as  a  recogmtion  of  the  ri^  to  order  restitution 
from  a  third  party,  who  was  not  a  purchaser  for  value  and  in  good 
faith.  By  section  3247  of  the  Code,  the  court  may,  upon  motion,  order 
a  beneficiary  interested  in  an  action  to  pay  the  costs  of  the  action, 
though  such  person  be  not  a  party  to  the  action  or  an  attorney.  There 
is  no  difficulty,  therefore,  in  h<dding  Lawrence  Cohen  by  reason  of 
the  fact  that  he  was  not  the  attorney  of  record. 

[2,  8]  It  has  been  held,  however,  tiiat  where  moneys  were  paid 
by  the  party  to  his  attorney  for  disbursements  and  services  in  the  ac- 
tion, while  restitution  can  be  ordered  from  the  party  himself,  it  can- 
not be  ordered  from  the  attorney  who  receives  the  money.  Langley 
V.  Warner,  3  N.  Y.  327;  Wright  v.  Nostrand,  53  N.  Y.  Super.  Ct. 
381.  But  see  Forstman  v.  Schulting,  108  N.  Y.  110,  IS  N.  %.  366.  It 
is  further  held  that  the  granting  of  the  order  is  discretionary,  and  that 
the  court  may  decline  to  grant  the  order  summarily,  and  leave  the 
party  to  his  action  for  restitution.  Market  Nat.  Bank  of  N.  Y.  v.  Pac. 
Nat.  Bank,  102  N.  Y.  465,  7  N.  E.  302.  Isidore  Cohn,  the  attorney, 
swears  that  this  so-called  honorarium  was  paid  to  Lawrence  Cohen 
from  the  moneys  retained  by  him  for  disbursements  and  services  in  the 
action.  If  that  be  so,  it  may  be  that  restitution  cannot  be  ordered. 
If,  however,  the  moneys  were  paid  to  Lawrence  Cohen  from  moneys 
collected  on  the  execution  over  and  above  the  reasonable  and  necessary 
expenses  and  disbursements,  simply  upon  an  agreement  to  pay  this 
sum  to  Lawrence  Cohen  for  bringing  the  case  to  Isidore  Cohn,  a  dif- 
ferent rule  might  apply.  With  the  uncertainty  therefore  appearing,  as 
to  what  moneys  wore  in  fact  paid  to  Lawrence  Cohen,  as  well  as  to 
whether  diey  were  paid  from  the  reasonable  and  necessary  charges  of 
Isidore  Cohn  in  the  action,  we  cannot  say  that  the  discretion  at  Spe- 
cial Term  was  not  properly  exercised  in  refusing  to  grant  the  defend- 
ant relief  upon  this  summary  application. 

The  order  should  therefore  be  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed.    All  concur. 
175N.T.S.— to 
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PEOPLS  ex  rel.  HYL4:ND  ▼.  UYLAND. 
(Supreme  Ck>urt,  Ai^;>ellate  Division,  First  Department    April  17,  lOlD.) 

1.  Habeas  Cospus  ^3»47(1),  63 — Jurisdiction — ^Petition. 

The  Jurisdiction  to  determine  the  right  of  possession  of  a  child  is  In 
the  court,  and  not  in  the  Judge,  and  a  habeas  corpus  petition  to  a  Su- 
preme Court  judge  does  not  give  coart  Jurisdiction  to  act 

2.  Habeas  Oorpus  ^»58— Obdbi  GBAivixiro  Wbtf-^Pbtition. 

Order  granting  a  writ  of  habeas  corpus  for  custody,  bj  plaintiit 
mother,  of  a  son,  must  rest  upon  some  paper  bringing  the  matter  be- 
fore the  court  ^ 

8.  Habeas  Cobz^us  ^=>22(1)— Oubtodt  or  Chiij>— MoDincATion  of  Jtjdq- 

UENT. 

Where  judgment  separating  husband  and  wife  from  bed  and  board 
gave  custody  of  a  son  to  the  father  without  qualification,  and  the  sit- 
uation has  not  changed  since  rendition  of  Judgment,  an  order  in  ha- 
beas corpus  granting  custody  to  plaintiff  mother  would  be  equivalent 
to  a  modification  of  said  judgment,  which  is  unauthorized  under  the 
writ 

Appeal  from  Special  Term,  Bronx  County. 

Habeas  corpus  proceeding  by  the  People,  on  the  relation  of  Alice  Hy- 
land,  against  Joseph  Hyland.  From  a  final  order  awarding  possession 
of  a  minor  child  to  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  SHEARN,  JJ. 

Finn  &  Nolan,  of  Yonkers  Qohn  J.  Finn,  of  New  York  City,  of  coun- 
sel), for  appellant 
Louis  Susman,  of  New  York  City,  for  respondent 

SMITH,  J.  Upon  the  Sth  of  September,  1918,  a  judgment  was 
entered  separating  the  plaintiff  and  defendant  from  bed  and  board,  but 
requiring  the  plaintiff  to  pay  to  the  defendant  $7  a  week  for  her  lifetime. 
The  custody  of  the  son,  Joseph  Hyland,  was  given  to  the  father,  who 
was  the  plaintiff  in  that  action.  By  this  writ,  the  mother,  who  was  the 
defendant  in  that  action,  has  been  given  possession  of  this  child  for  a 
part  of  the  Christmas  holidays,  and  this  final  order  awards  possession 
to  her  for  two  days  from  December  31st  until  January  2d. 

[1,2]  The  objection  is  first  made  that  this  was  not  properly  before 
the  Special  Term,  because  the  petition  was  made  to  a  Supreme  Court 
Judge  and  not  to  the  court  Confessedly  the  jurisdiction  to  determine 
the  right  of  the  possession  of  a  child  is  in  the  court,  and  not  in  the  juc^e. 
The  order  granting  the  writ  of  habeas  corpus  was  made  by  the  court,  but 
that  must  rest  upon  some  paper  bringing  it  properly  before  the  court 
for  adjudication.  A  petition  to  a  Supreme  Court  judge  does  not  give 
the  court  jurisdiction  to  act.  This  preliminary  objection  was  taken  and 
was  overruled. 

[3]  The  most  important  question  here,  however,  is  the  right  of  the 
court  by  habeas  corpus  to  modify  a  judgment  rendered  in  an  action,  the 
judgment  giving  to  the  plaintiff  the  custody  of  the  child  without  qualifi- 
cation. Presumably  that  judgment  rested  upon  sufficient  ground.  There 
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is  no  doubt  that  the  situation  may  change  after  a  judgment  so  that  a 
further  order  of  the  court  would  be  necessary  to  promote  the  best  inter- 
ests of  the  child.  There  is  no  pretense  here,  however,  that  the  situa- 
tion has  in  any  way  chai^ged,  so  that  the  order  here  made  is  equivalent 
to  a  modification  of  the  judgment  heretofore  rendered,  which  is  unaui* 
thorized  tmder  this  writ. 

The  question  is  raised  that  the  matter  is  now  academic,  because 
^the  time  has  passed  when  the  custody  of  the  child  is  directed  to  be  given 
to  the  mother.  The  question  is  important,  however,  and  as  such  quesr 
tions  may  arise  suddenly,  without  time  for  review  by  the  Appellate  Di- 
vision, we  have  deemed  it  wise  to  consider  the  case  on  the  merits. 

The  final  order  should  therefore  be  reversed,  and  the  writ  dismissed. 
Order  filed.    All  concur. 


a06  Misc.  Bep.  244) 

Petition  of  SHERMAN. 

In  re  NO.  416  WEST  150TH  8T.  IN  NBW  YORK  OOtJNTt. 

(Supreme  Court,   Special  Term,   New  York  County.     February,   1919.) 

Becobdb  «s»9(4) — BsoianuTioir  ar  Title— Advbbss  CLAjaoh-^wAma^  or 
Application. 

On  petition  under  Land  Title  Registration  Act  (Real  Property  Law 
[Consol.  Laws  1909,  c.  50]  S§  870^439),  as  amended  by  Laws  1918,  c. 
572,  for  registration  of  title  to  land  wlilt^  petitioner  and  his  predeces- 
sors had  possessed  for  40  years,  during  part  of  which  time  the  recorded 
deeds  described  a  plot  1  foot  11  inches  less  in  depth  than  actual  depth, 
petitioner's  possession  and  title  was  to  fee  of  entire  prc^erty,  and  on 
due  statutory  notice  of  application  to  all  claiming  under  one  having  a 
possible  claim  of  title,  the  application  would  be  granted  on  grounds  of 
public  polity. 

Petition  by  George  D.  Sherman  for  the  registration  of  title  to  415 
West  ISOth  Street,  in  the  County  of  New  York  under  the  Land  Regis- 
tration Act    Application  granted. 

Gilbert  Ray  Hawes,  of  New  York  City,  for  petitioner. 
Merton  E.  Lewis,  Atty.  Gen.,  and  Michael  H.  Wolfe,  of  New  York 
City,  OflScial  Examiner  of  Title,  opposed. 

GAVEGAN,  J.  The  petitioner  and  his  predecessors  in  title  have  been 
in  possession  of  the  entire  property,  99  feet  11  inches  deep,  for  some  40 
years.  It  is  true  that  during  part  of  the  period  the  deeds  recorded  de- 
scribed a  plot  1  foot  and  11  inches  less  in  depth  than  the  actual  depth, 
but  the  possession  and  claim  to  title  have  been  to  the  entire  property. 
The  opposition  here  is  based  on  a  possible  claim  to  title  derived  from 
Ecfward  Welsh.  Notice  of  this  application  has  been  duly  given,  as  pro- 
vided for  by  law,  to  all  persons  claiming  under  him.  Furthermore,  it 
is  inconceivable  that  any  persons  claiming  tmder  Edward  Welsh  could 
successfully  maintain  an  action  to  recover  the  property.  Ruif  v.  Ger- 
hardt,  73  App.  Div.  245,  76  N.  Y.  Supp.  743. 

Under  such  circumstances  I  believe  that  public  policy  dictates  the 
adoption  of  the  course,  now  open,  which  will  tend  to  clear  petitioner's 

0tlMr  csMS  see  flame  topic  A  KJOTtNUMBBR  in  all  Kfly-Numbared  DigesU  4  IndiBxefl 


Digitized  by 


Google 


628  175  NBW  YORK  SUPPLBHBNT  (Sup.  Ct 

title.  Section  390  of  the  Real  Property  Law  (Consol.  Laws,  c.  SO)  gives 
the  court  in  an  application  under  article  12  power  to  ^'remove  clouds 
from  the  title"  and  ^'generally"  to  ''make  any  and  all  such  orders  and  di- 
rections as  shall  be  according  to  equity  in  the  premises  and  in  conformity 
to  the  principles"  of  said  article.  It  is  true  the  appellate  courts  have 
indicated  that  the  so-called  Torrens  Act  (Laws  1908,  c.  444)  was  passed 
for  the  purpose  of  providing  a  form  of  registration  for  good  titles,  and 
not  for  the  purpose  of  affording  a  means  of  making  bad  titles  good. 
Unfortunately,  the  act  has  been  advertised,  and  is  being  advertised  by 
some  attorneys  seeking  employment,  as  a  means  of  making  bad  titles 

food,  all  of  which  has  reflected  upon  this  system  of  registering  titles, 
uch  conduct,  however,  should  not  be  allowed  to  have  the  effect  of  prej- 
udicing persons  entitled  to  the  benefits  of  the  statute.  The  courts  can 
be  relied  upon  to  justly  exercise  the  broad  equitable  power  conferred, 
and  to  rule  against  applications  which  may  not  be  granted  without  real 
probability  of  injustice.    Here  there  is  no  such  probability. 

The  argument  of  the  Attorney  General  that  there  can  be  no  adverse 
possession,  because  the  release  authorized  by  the  Legislature  is  subject 
to  the  interest  of  "any  heir  at  law  or  devisee"  and  of  other  possible 
claimants,  loses  sight  of  the  fact  that  the  alleged  diain  of  title  does  not 
include -the  title  of  Edward  Welsh,  so  that  it  is  esjentially  adverse  to 
any  title  derived  from  him.  The  grantee  of  Mary  Welsh  and  his  suc- 
cessors in  title  claimed  a  fee.  That  they  took  the  precaution  to  also 
acquire  such  rights  as  the  state  of  New  York  might  have  by  escheat  does 
not  imply  that  they  did  not  claim  the  fee.  The  entry  was  previous  to 
the  release  authorized  by  the  Legislature  and  was  not  by  virtue  of  it 
The  application  is  granted. 
Application  granted. 


In  re  DROSNES. 
(Supreme  Court,  AppeUate  Division,  First  Department.    April  17,  1919.) 

1.  CORPOBATIONS  ^=9442— DISPOSITION  OF  ASSBTS—BiaHTS  OF  MUTOBITT  StOCK- 

HOLDEBS. 

While  the  law  permits  a  corporation,  upon  the  consent  of  two-thirds 
of  its  stockholders,  to  dispose  of  a  substantial  part  of  its  assets,  or  even 
of  all  its  assets,  when  it  does  so  against  the  protest  of  the  minority,  it 
must  comply  with  the  conditions  prescribed  by  the  statute  and  buy  the 
minority  stock  at  its  appraised  value. 

2.  CoKPOBATioNS  «=»182 — Saijc  of  Assets — Validity— Estoppel. 

Although  a  meeting  for  sale  of  property  was  called  a  directors^  meet- 
ing, where  those  who  constituted  the  board  either  owned  or  represented 
every  share  of  stock,  and  directors  who  owned  two-thirds  of  the  stock  voted 
in  favor  of  sale,  the  corporation  and  assenting  stockholders  cannot  claim 
that  the  sale  was  ultra  vires  and  void,  though  Stock  Corporation  Law,  { 
16,  requires  that  consent  be  obtained  at  a  stockholders'  meeting. 
S.  Ck>RPORATioNB  ^s»182 — Salb  of  Assets — ^Voidablb  Sale. 

Although  meeting  for  sale  of  only  property  which  would  enable  cori^ora- 
tion  to  carry  on  business  for  which  it  was  created  was  called  a  directors' 
meeting,  where  those  who  constituted  the  board  either  owned  or  repre- 
sented every  share  of  stock,  and  directors  who  owned  two-thirds  of  the 
stock  voted  In  favor  of  sale,  ha4,  that  sale  was  at  most  voldaMe^  despite 
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Stock  Corporation  Law,  $  16,  so  that  claim  of  ultra  vires  could  not  be 
set  up  as  between  the  stockholders. 

4.  CoRPOBATioKS    ^s»182 — DisPosmoN    of    Assets — Rights    of    MiNOBrrr 

STQCKHOUmiB— **S!DOOKHOLDBBS'   BfEBTmO.*' 

Although  meeting  for  sale  of  onkj  propinrty  which  would  enable  oorpora- 
tioD  to  carry  on  business  for  which  It  was  created  was  called  a  directors' 
meeting,  where  those  who  constituted  the  board  either  owned  or  repre- 
sented every  share  of  stock,  and  directors  who  owned  two-thirds  of  the 
stock  voted  in  favor  of  sale,  h^d,  that  the  minority  stockholder,  who  pro- 
tested against  sale,  could,  despite  Stock  Corporation  Law,  (  16,  requiring 
consent  of  stockholders  at  a  ''stockholders^  meeting,"  elect  to  stand  on 
the  sale  and  procure  the  relief  provided  by  section  17,  reQulring  purchase 
of  minority  stock  at  its  appraised  value. 

Page  and  Merrell,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  Mary  Drosnes,  a  stockholder  in 
the  Film  Amusement  Company,  Incorporated,  for  the  appointment  of 
three  persons  to  appraise  the  value  of  her  stock.  From  an  order  deny- 
ing application,  applicant  appeals.  Order  reversed,  and  petition 
granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

Mayper  &  Boochever,  of  New  York  City  (Alexander  A.  Mayper,  of 
New  York  City,  of  counsel,  and  Isidor  Bayer,  of  New  York  City,  on 
the  brief),  for  appellant. 

Lawrence  I.  Gerber,  of  New  York  City,  for  respondent. 

SHEARN,  J.  The  Film  Amusement  Company,  Incorporated,  was 
incorporated  under  the  laws  of  the  state  of  New  York  on  January  25, 
1913,  and  the  purposes  of  the  corporation,  as  stated  in  the  certificate, 
are: 

*'To  own,  operate  and  conduct  and  manage  a  theatre  or  place  of  amuse^ 
ment;  to  own,  manage*  conduct  or  operate  theatrical  performances;  to  do  a 
general  theatrical  business  either  as  principal  factor,  ogept  or  otherwise." 

The  capital  stock  of  the  corporation  was  $3,000,  and  was  divided 
into  30  shares,  of  the  paf  value  of  $100  each.  The  petitioner  owned 
10  shares,  and  Nathan  Doniger  and  Jacob  Hershkowitz  each  owned  10 
shares.  The  corpoi;^tion  since  its  organization  operated  a  motion  pic- 
ture theater,  called  the  Joyland  Theater  at  207&-2080  Third  avenue, 
borough  of  Manhattan,  city  of  New  York.  In  March,  1914,  the  com- 
pany decided  to  rebuild  the  theater,  and  thereupon  entered  into  a  con- 
tract with  the  owner  of  the  premises  whereby  the  owner  leased  to 
the  company  the  premises  2072-2080  Third  avenue  for  a  period  of  10 
years  at  a  rental  of  $5,000  plus  taxes,  assessments,  water  rates,  and 
insurance,  with  permission  to  the  company  to  make  alterations  and  re- 
build the  theater.  This  the  corporation  did,  and  the  theater  as  altered 
was  completed  in  September,  1914.  The  premises  as  altered  contained 
the  theater  and  three  stores,  and  the  stores  were  rented  out  by  the  com- 
pany. The  petitioner's  husband,  who  had  represented  the' petitioner 
since  the  incorporation  of  the  company,  was  made  manager  of  the 
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theater.  More  than  a  year  later,  differences  arose  between  petitioner's 
husband  and  Doniger  and  Hershkowitz,  the  majority  stockholders,  re- 
garding the  management  of  the  theater.  Doniger  and  Hershkowitz 
thereupon  proceeded  to  sell  the  company's  interest  in  the  theater,  and 
the  petitioner  objected  and  protested  thereto.  In  spite  of  the  peti- 
tioner's protests,  a  meeting  of  the  directors  was  called  to  be  held  on. 
the  20th  day  of  November,  1915— 

"for  the  purpose  of  considering  the  sale  of  the  chattels  and  things  owned  by 
the  company  In  fhe  Joyland  Theater  at  2078-2080  Third  avenue.  In  the  borough 
of  Manhattan,  city  of  New  York,  for  the  price  of  $4,500,  payable  $4,000  in 
cash,  $500  In  five  promissory  negotiable  notes,  $100  each,  payable  monthly, 
beginning  December  22,  1915,  and  also  to  lease  the  tiieater  building  ezclusiye 
of  the  store  therein  at  a  rental  of  $500  per  month ;  the  tenant  to  pay  tbe  in- 
surance premiums  on  the  theater  building/' 

The  meeting  was  held,  and  a  motion  was  made  to  make  the  sale  as 
set  forth  in  the  notice  of  meetii^.  Doniger  and  Hershkowitz,  the  ma- 
jority stockholders,  voted  in  favor  of  the  motion,  and  the  petitioner's 
husband  and  duly  authorized  representative  voted  against  the  same. 
The  motion  was  thereby  carried,  and  on  the  22d  day  of  November, 
1915,  the  sale  and  transfer  was  actually  made  to  the  G.  *&  G.  Amuse- 
ment Corporation,  a  company  engaged  in  a  business  similar  to  that  of 
the  Film  Amusement  Company,  Incorporated.  At  the  time  the  trans- 
fer was  made  the  company  delivered  to  the  purchaser  a  certificate  stat- 
ing that  Doniger  and  Hershkowitz  owned  two-thirds  of  the  capital 
stock  of  the  company.    The  respondent  says : 

"The  company  owned  the  same  property  as  before  November  20,  1915;  all 
that  had  been  done  was  to  change  the  method  of  deriving  its  income  from 
this  property." 

This  is  not  correct,  because  before  November  20,  1915,  the  corpo- 
ration owned  all  the  personal  property  making  up  the  equipment  of 
the  theater,  and  this  was  sold.  While  it  is  true  that,  both  before  and 
after  November  20,  1915,  the  corporation  owned  the  lease,  it  is  to  be 
noted  that  it  sold  the  theater  that  it  had  erected  upon  the  property. 
Before  the  transaction  it  owned  a  ground  lease,  the  full  equipment  of 
a  theater,  and  so  long  as  the  lease  lasted  it  owned  a  theater  constructed 
by  it  on  the  premises.  After  the  transaction  it  had  no  theater  and  no 
equipment. 

This  corporation  was  not  organized  for  the  purpose  of  building  and 
selling  theaters,  or  for  the  purpose  of  erecting  buildings  for  the  pur- 
pose of  leasing  same.  Its  purpose  was  to  own,  operate,  and  conduct 
a  theater  or  place  of  amusement.  This  sale  and  transfer  stripped 
the  corporation  of  the  only  property  it  had  which  would  enable  it  to 
carry  out  the  purpose  for  which  it  was  created,  and  the  sale  produced 
no  money  which  could  be  used  as  capital  to  procure  another  theater 
and  carry  on  the  business  for  which  it  was  organized.  This  case  to 
my  mind  falls  directly  within  the  principles  enunciated  in  Matter  of 
Timmis,  200  N.  Y.  177,  181,  93  N.  E.  522,  523.  In  that  case  Judge 
Vann,  after  citing  a  number  of  cases,  said : 

"These  cases  and  those  which  intervened  estahllshed  the  law  that  a  corpora- 
tion cannot  sell  all  its  property,  or  even  a  part  thereof  bo  integral  as  to  be 
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essential  for  the  transaction  of  its  ordinary  business,  because  such  a  sale  Is 
wholly  or  partly  an  act  of  self-destruction  and  a  practical  dissolution  without 
compliance  with  law.  The  discussion  of  the  subject  in  the  various  opinions 
suggested  two  evils:  (1)  The  injustice  to  the  bulk  of  the  stockholders  from 
want  of  power  in  a  corporation  to  sell  its  business  or  an  essential  part  there- 
of to  another  corporation  organized  for  the  purpose,  frequently  from  Its  own 
membership,  on  terms  deemed  advantageous  by  the  holders  of  a  large  ma- 
jority of  the  stock.  (2)  The  injustice  to  minority  stockholders  of  requiring 
them  to  abandon,  change,  or  limit  their  business,  if  the  majority  should  have 
the  power  to  direct  such  a  sale.  An  incidental  evil  was  the  power  of  a  di»< 
senting  stockholder  to  compel  the  majority  to  buy  him  out  on  bis  own  terms, 
in  order  to  secure  unanimous  consent,  with  no  one  left  to  question  the  trans* 
action." 

i 

[1]  It  is  an  obvious  injustice  to  one  who  has  invested  in  a  third 
of  the  capital  stock  of  a  corporation,  organized  for  the  express  pur- 
pose of  operating  a  theater  or  place  of  amusement,  to  have  the  ma- 
jority stockholders  dispose  of  the  only  property  it  has  which  enables 
it  to  conduct  a  theater  and  transform  its  business  into  that  of  a  mere 
landlord  or  lessor  of  stores  and  theaters.  In  the  one  case,  there  is  the 
prospect  and  opportunity  of  large  profits,  growing  out  of  the  chance 
of  acquiring  plays  that  develop  into  great  popular  successes,  while  in 
the  other  the  profits  are  absolutely  limited  to  rents.  So  far  as  concerns 
the  business  for  which  this  corporation  was  organized  to  perform, 
after  thus  stripping  itself  of  its  assets  it  might  as  well  have  (Ussolved. 
But  it  is  not  proposed  to  dissolve  it,  but  to  hold  the  minority  stockhold- 
ers to  their  interest  in  the  corporation  and  to  such  dividends  as  may 
be  distributable  from  rentals.  While  the  corporation  law  permits  a  cor- 
poration upon  the  consent  of  two-thirds  of  its  stockholders  to  dispose 
of  a  substantial  part  of  its  assets,  or  even  of  all  its  assets,  when  it 
does  so  against  the  protest  of  the  minority,  it  must  comply  with  the 
conditions  prescribed  by  the  statute  and  buy  the  minority  stock  at  its 
appraised  value. 

It  is  contended  by  the  respondent  that,  if  the  sale  was  one  that  re- 
quired the  consent  of  two-thirds  of  the  stockholders,  the  sale  was 
ultra  vires  and  void,  because  the  consent  was  not  obtained  at  a  stock- 
holders* meeting.  This  contention  is  advanced  in  face  of  the  facts  that, 
although  the  meeting  was  called  a  directors'  meeting,  those  who  con- 
stituted the  board  either  owned  or  represented  every  share  of  stock. 
Doniger  and  Hershkowitz,  two  of  the  directors,  owned  two-thirds  of 
the  stock;  and  the  third  director  was  the  husband  of  the  petitioner, 
who  owned  the  balance  of  the  stock,  and  who  had  given  her  husband 
a  power  of  attorney  to  represent  her.  So  that,  while  technically  the 
meeting  was  that  of  the  board  of  directors,  those  who  met  and  acted 
were  all  stockholders  or  representatives  of  stockholders.  But  because 
the  meeting  of  the  stockholders  was  called  a  directors'  meeting  it  is  now 
claimed  by  those  who  put  the  transaction  through  that  the  sale,  if 
governed  by  section  16  of  the  Stock. Corporation  Law  (ConsoL  Laws,, 
c.  59)  is  void. 

[2]  In  my  opinion,  the  sale,  at  most,  was  merely  voidaUe.  it  was 
neither  malum  in  se  nor  malum  prohibitum.  The  statute  authorized 
a  sale  upm  the  consent  of  two-thirds  of  the  stockholders.  Such  con- 
sent was  given.   As  a  matter  of  procediure,  the  consent  was  required  to 
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he  obtained  at  a  stockholders'  meeting  called  upon  a  specified  notice. 
The  object  of  this  requirement  is  to  pve  notice  to  dissenting  stock- 
holders, so  that  they  will  be  in  a  position  to  protect  their  rights  and 
apply  for  an  appraisal  of  their  stock  within  sixty  days.  It  will  hardly 
be  contended  that  a  purchaser  in  good  faith,  with  the  written  consent 
of  two-thirds  of  the  stockholders,  would  get  no  title  at  all  simply  be- 
cause the  consent  had  not  been  obtained  at  a  meeting  duly  called.  On 
well-understood  principles,  the  corporation  and  the  assenting  stock- 
holders would  be  estopped  from  claiming  that  the  sale  was  ultra  vires 
and  void.  Kent  v.  Quicksilver  Mining  Co.,  78  N.  Y.  159,  185,  186; 
People  V.  Ballard,  134  N.  Y.  269,  295,  32  N.  E.  54,  17  L.  R.  A.  737. 
In  the  Kent  Case,  the  court  said : 

"In  the  application  of  the  doctrine  of  ultra  vires,  it  is  to  be  borne  in  mind 
that  it  has  two  phases:  One  where  the  public  is  concerned;  one  where  the 
qnestion  is  between  the  corporate  body  and  the  stockholders  in  it,  or  between 
it  and  its  stockholders,  and  third  parties  dealing  with  it,  and  throu^^h  It  with 
them.  When  the  public  Is  concerned  to  restrain  a* corporation  within  the  limit 
of  the  power  given  to  it  by  its  charter,  an  aasent  by  the  stockholders  to  ffae 
use  of  unauthorized  power  by  the  corporate  body  will  be  of  no  avail.  When 
it  is  a  question  of  the  right  of  a  stockholder  to  restridn  the  corporate  body 
within  its  express  or  incidental  powers,  the  stockholder  may  in  many  cases  be 
denied,  on  the  ground  of  his  express  assent  or  his  intelligent,  though  tadt,  con- 
sent to  the  corporate  action.  If  there  be  a  departure  from  statutory  direction, 
which  is  to  be  considered  merely  a  breadi  of  tmst  to  be  restrained  by  a  stock- 
holder, it  is  pertinent  to  consider  what  has  been  his  conduct  in  regard  there- 
to. A  corporation  may  do  acts  which  affect  the  pubUc  to  its  harm,  inasmuch 
as  they  are  per  se  illegal,  or  are  malum  prohibitum.  Then  no  assent  of  stock- 
holders can  validate  them.  It  may  do  acts  not  thus  Ulegal,  though  there  is 
want  of  power  to  do  them,  whidi  affect  only  the  Interests  of  the  stockholders. 
They  may  be  made  good  by  the  assent  of  the  stockholders,  so  that  strangers 
to  the  stockholders  dealing  in  good  faith  with  the  corporation  will  be  pro- 
tected in  a  reliance  upon  those  acts.** 

[3]  This  transaction  was  of  no  public  concern;  the  claim  of  ultra 
vires  is  one  merely  between  the  stockholders.  In  such  case,  the  only 
defect  being  lack  of  notice  to  the  dissenting  stockholder,  through  ob- 
taining the  consent  otherwise  than  at  a  stockholders'  meeting,  the  sale 
was  not  void,  but  was  voidable.  Certainly,  then,  the  assenting  stock- 
holders, who,  although  in  control  of  the  corporation,  failed  to  call  a 
stockholders'  meeting,  and  who  have  been  benefited  by  the  sale  con- 
summated by  them,  and  upon  which  they  stand,  are  estopped  from 
pleading  ultra  vires. 

[4]  Neither  should  the  petitioner,  simply  because  she  has  a  right  to 
institute  an  action  to  set  aside  the  sale,  be  compelled  to  resort  to  that 
remedy.  She  is  not  prosecuting  an  equitable  action,  but  is  pursuing 
a  statutory  right.  Other  than  the  assenting  stockholders,  the  petitioner 
was  the  only  one  entitlted  to  demand  a  stockholders'  meeting,  called 
on  notice.  She  elects  to  waive  the^  meeting  and  notice,  and  to  adopt 
and  stand  on  the  sale.  As  the  sale  could  only  be  made  by  resort  to 
section  16  of  the  Stock  Corporation  Law  and  by  obtaining  the  consent 
of  two-thirds  of  the  stockholders  therein  provided,  it  must  be  held  that 
the  sale  was  made  upon  the  authority  of  that  section.  Accordingly,  as 
was  said  by  Judge  Vann  in  Matter  of  Timmis,  supra: 
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"Aa  tbe  appellant  availed  Itaelf  ot  the  privilege  conferred  by  the  statute,  tt 
must  comply  with  the  conditio^  prescribed  for  the  exercise  thereof." 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  petition  granted,  with  $10  costs  and  the  costs  of  the  proceeding. 
Order  filed 

CLARKE,  P.  J.,  and  LAUGHUN,  J.,  concur. 

PAGE,  J.  (dissenting).  Mary  Drosnes,  an  owner  of  10  shares  of 
stock  of  the  Film  Amusement  Company,'lncorporated  (this  being  one- 
third  of  the  capital  stock  issued  and  outstanding),  moved  the  court, 
on  petition  and  affidavits,  for  the  appointment  of  three  persons  to  ap- 
praise the  value  of  her  stock,  and  designating  the  time  and  place  at 
which  the  appraisers  shall  meet,  and  also  direct  the  manner  in  which 
payment  for  said  stock  be  made  as  provided  in  section  17  of  the  Stock 
Corporation  Law.  The  petition  alleges  upon  information  and  belief: 
That  a  meeting  of  the  stockholders  of  the  said  corporation  was  called 
to  be  held  at  the  office  of  Abram  A.  Silberberg,  attorney  for  said  com- 
pany, on  the  20th  day  of  November,  1915,  and  was  held  at  that  time 
and  place  to  consider  and  vote  upon  a  proposition  to  sell  and  convey 
certain  of  its  property,  rights,  and  privileges,  to  wit,  the  chattels  and 
things  at  No.  2078-2060  Third  avenue,  borough  of  Manhattan,  and,  tq 
lease  the  theater  building  occupied  by  the  said  corporation  to  the  G. 
&  G.  Amusement  Corporation,  a  domestic  stock  corporation.  That  the 
petitioner  duly  attended  said  meeting  by  Louis  O.  Drosnes,  who  has 
a  power  of  attorney  from  the  petitioner,  and  that  a  vote  was  taken  at 
said  meeting  upon  the  proposition  to  convey  said  property,  rights,  and 
privileges  of  the  said  Film  Amusement  Company,  Incorporated,  to  the 
G.  &  G.  Amusement  Corporation  aforesaid,  and  that  two-thirds  of 
the  stock  voted  in  favor  of  the  proposition  of  sale  or  conveyance,  and 
after  the  declaration  of  the  result  of  the  vote  said  Louis  O.  Drosnes, 
in  behalf  of  the  petitioner,  protested  at  said  meeting  against  the  pro- 
posed sale,  and  then  and  there  demanded  payment  for  the  petitioner's 
stock.  That  prior  to  making  the  petition  and  within  20  days  after  the 
date  of  said  meeting  the  petitioner  caused  to  be  served  upon  the  cor- 
poration a  written  notice,  signed  by  her,  objecting  to  the  proposed  sale 
and  demanding  payment  of  said  stock.  That  .60  days  have  not  elapsed 
since  said  meeting  was  held. 

On  the  return  day  of  the  motion,  an  answer  was  presented  by  the 
corporation  denying  that  a  meeting  of  stockholders  of  the  corporation 
was  held  at  the  time  and  place  alleged  in  the  petition,  or  at  any  other 
time,  to  consider  and  vote  upon  a  proposition  to  sell  the  company's 
rights,  properties  and  privileges,  denying  that  the  petitioner  attended 
any  stockholders'  meeting  by  Louis  O.  Drosnes  or  any  other  person, 
and  denying  that  a  vote  was  taken  at  any  stockholders'  meeting  upon 
the  proposition  to  convey  property  rights  and  privileges  of  the  said 
corporation  to  the  G.  &  G.  Amusement  Corporation,  and  also  denying 
that  two-thirds  of  the  stock  voted  in  favor  of  proposition  of  sale  or 
conveyance;  and  that  after  the  declaration  of  the  result,  Louis  O. 
Drosnes  protested  against  the  proposed  sale  and  demanded  pa3rment  of 
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the  stock.  It  admits  that  a  notice  such  as  alleged  in,  and  a  copy  of 
which  is  annexed  to,  the  complaint,  was  served  upon  the  president  of 
the  company.  The  answer  then  sets  forth  the  facts  according  to  its 
contention. 

Upon  presentation  of  these  papers  to  the  court,  it  appointed  a  referee 
to  take  proof  of  the  issues  made  by  the  petition  and  answer  and  to 
remit  the  testimony  to  the  court.  Upon  coming  in  of  the  report  of  the 
referee  the  petitioner's  attorneys  served  a  notice  of  motion  upon  the 
report,  testimony,  and  upon  the  motion  papers,  and  the  opposing  affi- 
davits, for  the  relief  demanded  in  the  petition.  After  hearing  argu- 
ment the  court  denied  the  motion.  It  was  clearly  established  that  the 
meeting  called  to  meet,  and  which  met  at  the  office  of  Mr.  Silberberg, 
was  a  special  meeting  of  the  directors  of  the  corporation.  The  notice 
of  the  meeting  was  addressed  to  four  persons,  two  of  which  were  di- 
rectors, and  not  stockholders.    It  stated : 

*Tlease  take  notice  that  a  special  meeting  of  the  directors  of  the  Film 
Amusement  Company  will  be  held  at  the  Office  of  Abr.  A.  Silberberg,  the  com- 
pany's attorney" 

— ^giving  the  address  and  specifying  10  a.  m.  of  Saturday,  November 
20,  1915,  as  the  time  for  holding  the  same,  for  the  purpose  of  trans- 
acting the  business  specified  in  the  petition.  The  minutes  of  the  meet- 
ing were  offered  in  evidence  and  showed  three  directors  present ;  the 
report  of  the  president  that  he  had  on  November  17th  executed  a  con- 
tract for  the  sale  of  the  chattels  and  things  in  the  theater  and  for  a 
lease  of  the  theater;  that  a  resolution  was  offered  that  the  corpora- 
tion sell  all  the  chattels  and  things  owned  by  the  company  in  the 
theater  and  lease  the  same  to  Abraham  Grossman  and  Isidore  Gol- 
binsky,  or  their  nominee,  and  that  a — 

"vote  was  called  for  by  the  directors  present,  and  the  vote  was  recorded  as 
follows:  Mr.  Nathan  Donlger  voted  in  favor  of  the  resolution,  Mr.  Jacob 
Hershkowitz  voted  In  favor  of  the  resolution,  and  Mr.  Louis  C.  Drosnes  voted 
against  the  resolution.'' 

Nowhere  in  the  minutes  ara  the  words  "stock"  or  "stockholders" 
mentioned.  These  minutes  were  introduced  in  evidence  during  the 
cross-examination  of  Louis  O.  Drosnes,  who  stated  that  they  were 
correct ;  and  furthermore  it  was  proved  by  him  that  he  had  stated  as 
the  grounds  of  his  opposition  that  he  had  a  better  offer  from  the  Aurora 
Amusement  Company,  who  offered  the  same  terms,  but  in  addition 
agreed  to  take  him  in  as  a  shareholder.  The  petitioner  thus  wholly 
failed  to  prove  the  allegation  of  her  petition. 

This  is  a  statutory  proceeding,  and  the  sole  question  presented  on 
this  appeal  is  whether  upon  the  evidence  the  petitioner  has  shown  her- 
self entitled  to  the  relief  demanded.  In  this  proceeding  we  are  not 
called  upon  to  review  the  acts  of  directors.  If  they  have  exceeded 
their  powers  and  wrongfully  disposed  of  corporate  property,  there  are 
ample  remedies  which  may  be  invoked  by  a  stockholder,  in  which  the 
legality  of  their  acts*  and  their  accountability  to  the  corporation  can 
be  determined.  Nor  is  the  question  whether  the  sale  is  void  or  voidable. 
That  question  could  only  be  determined  in  an  action  in  which  the  pur- 
chasing corporation  was  a  party. 
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Section  16  of  the  Stock  Corporation  Law,  so  far  as  material  to  this 
case,  provides: 

'*A  stock  corporation,  •  •  •  with  the  conoent  of  two-thirds  of  Its  stock, 
may  sell  and  convey  its  proQertyt  rights,  privileges  and  francMses,  or  any  in- 
terest therein  or  any  part  thereof  to  a  domestic  corporation,  engaged  in  a 
business  of  the  same  general  diaracter.  *  *  *  Before  such  sale  or  con- 
veyance shali  be  made  such  consent  shall  be  obtained  at  a  meeting  of  the 
stockholders  called  upon  like  notice  as  that  required  for  an  annual  meeting." 

I  cannot  agree  with  Mr.  Justice  SHEARN  that  this  requirement  is 
a  mere  technicality,  which  may  be  disregarded,  and  that  the  sale  may 
be  made  at  a  meeting  of  directors,  if  the  directors  voting  for  the  prop- 
osition individually  own  two-thirds  of  the  stock,  or  that  the  owners  of 
two-thirds  of  the  stock,  without  holding  any  meeting,  can  consent  to 
the  sale  in  writing,  and  that  a  dissenting  stockholder  can  in  such  cases 
waive  the  meeting  and  elect  to  stand  on  the  sale,  and  thereby  become 
entitled  to  the  relief  given  by  section  17.    That  section  provides : 

"If  any  stockholder  not  voting  in  favor  of  such  proposed  sale  or  conveyance 
shall  at  such  meeting,  or  within  twenty  days  thereafter,  object  to  such  sale, 
and  demand  payment  for  his  stock,  he  may,  within  sixty  days  after  such  meet- 
Ingf  npply  to  the  Supreme  Court"  for  the  appointment  of  appraisers. 

It  is  clear  that  the  relief  can  only  be  granted  where  a  meeting  of 
stockholders  has  been  held  pursuant  to  section  16,  and  that  the  diss.ent- 
ing  stockholder  has  the  right  to  invoke  the  remedy  provided  in  sec- 
tion 17;  for  a  meeting  of  stockholders  pursuant  to  section  16  is  a  condi- 
tion precedent  to  section  17  becoming  effective.  Matter  of  Timmis,  200 
N.  Y.  177, 93  N.  E.  522,  relied  upon  by  Mr.  Justice  SHEARN,  is  not  an 
authority  to  the  contrary.  In  that  case  a  meeting  of  stockholders  was 
held  pursuant^  to  notice,  and  the  resolution  authorizing  the  sale  was 
adopted  by  the  votes  of  the  holders  of  more  than  two-thirds  of  the 
capital  stock.  The  appellant  claimed  that,  as  no  specific  mention  was 
made  in  the  notice  that  the  meeting  was  held  pursuant  to  section  16, 
no  right  to  invoke  the  remedy  under  section  17  arose.    The  court  said : 

"The  sale  in  question  would  not  be  valid  without  resorting  to  section  16, 
and  by  resorting  to  that  section  ttie  appellant  opened  the  door  for  the  respond- 
ent to  enter  and  demand  his  rights  under  section  17.  The  claim  that  the 
earlier  section  was  not  invoked  by  specific  mention  in  the  notice  calling  a 
meeting  of  stockholders  to  authorize  the  sale  is  met  by  the  statement  there- 
in that  'under  the  charter  of  the  corporation  the  calendar  department  cannot 
be  transferred  to  a  separate  corporation  without  the  authorization  of  the 
holders  of  two-thirds  of  the  capital  stock/  "    200  N.  X.  183,  93  N.  E.  624. 

This  is  far  from  authorizing  a  stockholder  to  waive  the  require- 
ment of  notice  and  a  meeting  of  stockholders,  and  claiming  the  ben- 
efit of  section  17,  when  directors  assume  to  act  without  having  been 
authorized  by  a  vot^  of  two-thirds  of  the  stock,  or  the  consent  to 
the  sale  is  evidenced  by  a  writing  signed  by  the  holders  of  two-thirds 
of  the  stock. 

There  is  a  fundamental  distinction  between  the  powers  of  di- 
rectors acting  at  a  directors*  meeting,  and  even  the  same  peisons 
acting  as  stockholders  in  a  stockholders'  meeting.  The  distinction 
is  not  a  mere  technicality,  that  may  be  disregarded.  Where  powers 
are  conferred  on  directors,  they  must  be  exercised  in  meetings  of 
directors,  and  cannot  be  exercised  by  stockholders;  and  where  pow- 
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crs  are  to  b§  exercised  by  stockholders  at  stockholders*  meetings,  the 
director|  cannot  assume  those  powers  and  discharge  them  at  a  direc- 
tors' meeting.  These  distinctions  are  declared  by  law,  and  are  not  a 
mere  matter  of  nomenclature,  as  my  Brother  SHEARN  seems  to  as- 
sume, when  he  states; 

"This  contention  is  advanced  In  face  of  the  fact  that,  although  the  meeting 
was  called  a  directors'  meeting,  those  who  oonstitated  the  board  ^ther  owned 
or  represented  every  eliare  of  stock." 

The  Legislature  has  declared  that  a  sale  may  be  made  when  author- 
ized by  a  two-thirds  vote  of  the  stock  at  a  stockholders'  meeting  called 
for  that  purpose  in  a  specified  manner,  and  when  that  is  done  a  non- 
assenting  stockholder  by  complying  with  section  17,  may  require 
the  corporation  to  purchase  his  stock  at  an  appraised  price.  The 
courts  have  no  power  to  amend  this  statute,  and  substitute  provisions 
that  we  assume  are  as  good  or  better;  nor  should  we  attempt  to  do* so 
on  the  theory  that  we  are  doing  substantial  justice  in  a  particular  case. 
The  petitioner  failed  to  show  that  she  was  entitled  to  the  relief  de- 
manded, and  the  motion  was  properly  denied. 

The  order  should  be  affirmed  with  costs,  as  on  an  appeal  from  a 
judgment. 

MERREIvL,  J.,  concurs. 


STODDARD  v.  STODDARD. 
(Supreme  Court,  Appellate  Division,  First  Department    April  17,  1919.) 

1.  Courts  «=>24— Jubisdiction — Specific  Peefobmance — "Matrimonial  Ac- 

tion"— Consent. 

Court  has  no  jurisdiction  of  husband's  action  to  require  court,  "accord- 
ing to  the  course  and  practice  of  this  court  in  matrimonial  actions/'  to  fix 
amount  to  be  paid  wife  pursuant  to  separation  agreement  providing  for 
modification  thereof  by  court  on  change  in  circumstances  of  parties ;  such 
action  not  being  a  "matrimonial  action,"  under  Code  Olv.  Proc.  §|  1742- 
1767,  and  the  agreement  being  an  attempt  to  confer  upon  court  juris- 
.    diction  not  vested  in  it  by  law. 

2.  Courts  ^cs>23 — Jtjrisdiotion — Consent. 

Jurisdiction  cannot  be  conferred  by  consent 
Smith  and  Sheam,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  M.  Stoddard  against  Maude  R.  Stoddard.  From  an 
order  overruling  a  demurrer  to  the  complaint,  defendant  appeals.  Re- 
versed, and  demurrer  sustained. 

See,  also,  175  N.  Y.  Supp.  650, App.  Div. . 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

William  S.  Bennet,  of  Nev^r  York  City  (A.  M.  Wattenberg,  of  New- 
York  City,  of  counsel),  for  appellant. 

Stoddard  &  Mark,  of  New  York  City  (Frederick  E.  Anderson,  of 
New  York  City,  of  counsel,  and  H.  Snowden  Marshall,  of  New  York 
City,  on  the  brief),  for  respondent. 

^s»For  oilier  cases  see  same  topic  a  KEY-NUMBER  in  aU  Key- Numbered  Digests  A  Indexes 
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CLARKB,  P.  J.  The  complaint  alleges  that  the  plaintiflF  and  de- 
fendant duly  intermarried  on  or  about  May  29,  1901,  and  that  there 
are  two  children  of  said  marriage;  that  on  or  about  December  1, 
1916,  while  living  separate  and  apart  from  each  other,  they  entered 
into  a  separation  agreement.  Said  agreement  is  attached  to  the  com- 
plaint, and  provides  in  great  detail  for  cessation  of  all  mutual  re- 
lations, for  the  custody  of  the  children  by  the  wife  until  they  attain 
the  age  of  14  years,  and  thereafter,  if  no  objection  thereto  be  made 
by  the  husband,  for  the  payment  to  the  wife  of  $700  a  month,  $500 
being  for  her  support,  maintenance,  use,  and  benefit,  and  $100  for 
the  support  and  maintenance  of  each  of  the  children.  She  covenanted, 
so  long  as  the  payments  were  made,  to  keep  her  husband  free  and 
harmless  from  any  and  all  debts  and  liabilities  incurred  by  her.  There 
were  further  provisions  covering  the  sale  of  property,  policies  of  life 
insurance,  and  other  matters,  evidencing  great  care  and  deliberation 
exercised  in  the  drafting  and  execution  of  the  agreement.  The  agree- 
ment contained  these  clauses : 

Eleventh.  In  the  event  that  the  party  of  the  first  part  shall  fall  to  keep  any 
of  the  promises  or  agreements  herein  contained,  the  party  of  the  second  part 
shall  have  the  right  at  her  option  either  to  bring  an  action  for  damages  for 
the  breach  of  this  contract  or  to  bring  an  action  against  the  party  of  the  first 
part  for  a  legal  separation,  or  for  support  and  maintenance,  and  nothing  here- 
in contained  shall  in  snch  event  In  any  way  affect,  abrogate,  or  militate  against 
the  right  of  the  party  of  the  second  part  under  such  circumstances  to  bring 
any  action  for  separation  or  for  the  restoration  of  conjugal  rights  or  for  sup- 
port and  maintenance  against  the  party  of  the  first  part 

Twelfth.  In  the  event  that  there  should  be  any  material  change  in  the  cir- 
cumstances of  either  of  the  parties  hereto,  either  party  shall  have  the  right 
to  apply  to  any  court  of  competent  Jurisdiction  for  a  modification  of  the  pro- 
visions herein  regarding  the  amounts  to  be  paid  hereunder  by  the  party  of 
the  first  part  to  the  juirty  of  the  seoond  part  hereto. 

The  complaint  alleges : 

That  since  said  separation  agreement  was  executed  and  delivered  there  has 
been  a  material  diange  in  the  circumstances  of  the  plaintiff,  whereby  his  in- 
come and  earning  abiUty  have  been  materially  and  substantially  reduced,  and 
that  there  has  been  a  material  change  in  the  circumstances  of  the  defendant, 
whereby  the  personal  and  private  income  of  defendant  has  been  materially 
increased.  That  the  amounts  which.  In  accordance  with  the  course  and  prac- 
tice of  this  court  in  matrimonial  actions,  should  be  fixed  to  be  paid  monthly 
by  plaintiff  *to  defendant  for  her  support  and  maintenance,  and  for  the  sup- 
port and  maint^ianee  of  each  of  said  children  whUe  In  her  custody,  from  and 
after  October  1,  1918,  having  in  view  the  financial  condition,  resources,  and 
income  of  plaintiff  and  defendant,  are  $150  for  the  support  and  main- 
tenance of  defendant  and  $75  for  each  of  said  children,  making  $300  in  all. 
That  the  provisions  in  said  agreement  fixing  amounts  to  be  paid  by  plaintiff  to 
defendant  should  be  modified,  by  reducing  the  aggregate  monthly  amount  pro- 
vided for  to  $300,  and  that  such  provisions,  as  so  modified,  should  remain  in 
full  force  and  effect,  and  binding  upon  the  parties  to  said  agreement,  until 
again  changed  pursuant  to  paragraph  12  of  said  agreement. 

niat  in  July,  1918,  plaintiff  informed  defendant  of  the  reduction  in  his 
income,  but  continued  to  make  the  payments  to  defendant  during  July  and 
August,  1918,  provided  for  in  paragraphs  3  and  4  of  said  agreement.  That 
on  or  about  September  18,  1918,  plaintiff,  not  having  paid  for  that  month  the 
amounts  mentioned  in  said  agreement,  tendered  to  defendant  the  sum  of  $300 
for  the  support  and  maintenance  of  herself  and  said  children.  Defendant  re- 
fused to  receive  tiie  same,  and  thereafter,  and  during  said  month  of  Septem- 
ber, plaintiff  paid  to  defendant  the  sum  of  $700;  that  on  or  about  October  10, 
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1918,  and  again  on  or  aboat  October  23,  1918,  plaintiff  duly  tendered  to  de- 
fendant the  sum  of  $350  for  the  support  and  maintenance  of  herself  and 
children.  The  defendant  refused  to  receive  said  sum  so  tendered.  That 
plaintiff  has  ever  since  said  last  two  mentioned  tenders  remained  ready  and 
willing  to  pay  to  defendant  said  sum  of  |350,  and  heretofore  plaintiff  duly 
paid  said  sum  of  |360  into  this  court  in  another  action  hereinafter  mentioned, 
to  be  paid  to  defendant  That  at  the  time  of  each  of  the  three  above  men- 
tioned tenders,  defendant  insisted  and  still  insists  that,  notwithstanding  the 
change  in  the  circumstances  of  plaintiff  and  defendant,  plaintiff  continues  to 
t>e  obligated  to  pay  to  defendant  the  entire  sums  mentioned  in  paragraphs  3 
and  4  of  said  agreement,  and  defendant  has  threatened  to  bring  suits  for  said 
entire  sums  monthly  as  they  mature.  That  on  or  about  October  30,  1918,  de- 
fendant did  commence  an  action  in  this  court  against  plaintiff  for  the  recovery 
of  the  aggregate  of  the  sums  mentioned  in  said  agreement,  to  wit,  $700,  and, 
upon  information  and  belief,  defendant  will,  unless  restrained,  institute  like 
actions  against  plaintiff  each  month  notwithstanding  plaintUTs  wUlingness 
and  readiness  to  pay  monthly  the  sums  which  this  court  should  fix,  according 
to  the  course  and  practice  of  this  court  in  matrimonial  actions,  having  in 
view  the  financial  condition,  resources,  and  Income  of  plaintiff  and  defendant 
Wherefore  plaintiff  prays  judgment  that  the  amounts  to  be  paid  by  plain- 
tiff to  defendant  from  and  after  October  1,  1918,  for  the  period  and  the  pur- 
poses and  objects  set  forth  in  the  separation  agreement,  shall  be  $300.  If 
the  court  shall  determine  that  it  has  not  Jurisdiction,  power,  or  authority  to 
prescribe,  in  this  action,  the  amounts  to  be  paid  by  plaintiff  to  defendant  for 
the  purposes  aforesaid,  then  the  court  shall  adjudge  that  such  separation 
agreement  is  no  longer  In  force,  so  far  as  it  purports  to  fix  amounts  of  money 
to  be  paid  by  plaintiff  to  defendant  for  the  maintenance  and  support  of  her- 
self and  children,  and  that  the  defendant  be  enjoined  against  prosecuting  her 
now  pending  action  above  mentioned,  and  against  bringing  or  prosecuting  any 
action  against  plaintiff  for  the  recovery  of  any  sum  or  sums  of  money  claimed 
or  to  be  claimed  to  be  due  from  plaintiff  to  defendant  under  said  agreement, 
and  for  such  other  relief  as  to  the  court  may  seem  proper. 

To  this  complaint  the  defendant  demurred  upon  the  ground  that 
upon  the  face  thereof  it  fails  to  state  facts  sufficient  to  constitute  a 
cause  of  action.  I  am  of  the  opinion  that  this  compjgint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  It  is  concededly 
not  an  action  for  the  rescission  of  a  contract,  because  the  plaintiff  prays 
for  no  such  relief,  and  on  the  contrary  stands  upon  the  contract  so 
far  as  it  provides  for  a  separation  and  all  of  the  other  matters  em- 
braced therein,  with  the  single  exception  of  the  amotmt  which  there- 
by he  is  required  to  pay  for  maintenance  and  support,  nor  is  there  any 
allegation  upon  which  rescission  could  be  based.  If  it  be  construed 
as  an  action  to  reform  a  contract,  it  must  fail,  because  there  are  no 
allegations  of  fraud  or  mutual  mistake;  in  fact,  the  learned  counsel 
for  the  respondent  in  his  brief  frankly  says : 

''Of  course  we  do  not  contend  that  there  is  any  element  of  fraud,  misrepre- 
sentation, concealment,  or  duress  in  the  case  at  bar." 

It  is  suggested  that  this  is  an  action  for  specific  performance  of 
the  contract.  What  is  the  nature  of  that  specific  performance?  The 
clause  in  the  contract  relied  upon  is : 

"In  the  event  that  there  should  be  any  material  change  in  the  drcnmstances 
of  either  of  the  parties  hereto,  either  party  shall  have  the  right  to  apply  to 
any  court  of  competent  jurisdiction  for  a  modification  of  the  provisions  herein 
regarding  the  amounts  to  be  paid  hereunder  by  the  party  of  the  first  part  to 
the  party  of  the  second  part  hereto." 
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The  party  of  the  first  part,  to  wit,  the  husband,  has  therefore  brought 
this  action  in  the  Supreme  Court,  a  court  of  general  jurisdiction,  and 
the  only  specific  performance  which  I  can  see  is  that  the  court  should 
be  specifically  required  to — 

•*flx  according  to  the  course  and  practice  of  this  court  In  matrimonial  actions, 
having  in  view  the  financial  resources  of  the  plaintllf  and  defendant  the 
amount  which  should  be  paid  by  the  plaintiff  to  the  defendant  for  maintenance 
of  herself  and  children." 

But  this  is  an  attempt  to  confer  jurisdiction  upon  the  court  not 
vested  in  it  by  the  law. 

In  Benson  v.  Eastern  Bldg.  &  Loan  Ass'n,  174  N.  Y.  83,  66  N.  E. 
627,  speaking  of  jurisdiction,  the  court  said: 

•That  Jurisdiction  is  prescribed  by  the  Constitution  of  the  state  and  the 
statutes  passed  under  it.  It  oan  n#ther  be  added  to  nor  subtracted  from  by 
the  agreement  of  the  parties.  It  is  true  that  'parties,  by  their  stipulations, 
may  in  many  ways  make  the  law  for  any  legal  proceeding  to  which  they  are 
parties,  which  not  only  binds  them,  but  which  the  courts  are  bound  to  en- 
force' (Matter  of  N.  Y.,  L,  &  W.  R.  R.  Co..  98  N.  Y.  447),  but  the  jurisdiction 
of  the  court  is  beyond  the  agreement  of  the  parties." 

In  Meacham  v.  Jamestown  &  C.  R.  R.  Co.,  211  N.  Y.  346,  105  N. 
E.  653,  Ann.  Cas.  1915C,  851,  where  a  provision  of  a  contract  as  to 
arbitration  was  under  consideration,  Judge  Cardozo  said : 

"If  jurisdiction  is  to  be  ousted  by  contract,  we  must  submit  to  the  failure 
of  justice  that  may  result  from  these  and  like  causes.  It  is  true  that  some 
judges  have  expressed  the  belief  that  parties  ought  to  be  free  to  contract  about 
such  matters  as  they  please.  In  this  state  the  law  has  long  been  settled  to 
the  contrary  [citing  cases].  The  jurisdiction  of  our  courts  is  established  by 
law,  and  it  is  not  to  be  diminished,  any  more  Vian  it  is  to  be  increased,  by  the 
convention  of  the  parties." 

Judge  Cooley,  in  his  Constitutional  Limitations  (5th  Ed.,  p.  492), 
writes : 

"It  is  a  maxim  in  the  law  that  consent  can  never  confer  jurisdiction,  by 
which  is  meant  that  the  consent  of  the  parties  cannot  empower  a  court  to  act 
upon  subjects  which  are  not  submitted  to  its  determination  and  judgment  by 
the  law." 

In  Dudley  v.  Mayhew,  3  N.  Y.  9,  the  court  said : 

"It  has  been  long  and  correctly  settled  that  not  even  a  direct  assent  by  the 
parties  can  confer  jurisdiction,  or  render  the  judgment  of  a  tribunal  in  a 
matter  over  which  it  has  not  by  law  any  cognizance,  effectual." 

In  Oakley  v.  Aspinwall,  3  N,  Y.  552,  the  court  said: 
"But  where  no  jurisdiction  exists  by  law  it  cannot  be  conferred  by  consent 
— especially  against  the  prohibitions  of  a  law,  which  was  not  designed  merely 
for  the  protection  of  the  party  to  a  suit,  but  for  the  general  Interests  of  jus- 
tice." 

In  Davidsburgh  v.  Knickerbocker  Life  Ins.  Co.,  90  N.  Y.  530,  the 
court  says: 

"There  are,  no  doubt,  many  cases  where  the  court  having  jurisdiction 
over  the  subject-matter  may  proceed  against  a  defendant  who  voluntarily 
submits  to  its  decision ;  but  where  the  state  prescribes  conditions  under  which 
a  oonrt  may  act,  those  conditions  cannot  be  dispensed  with  by  litigants,  for 
in  such  a  case  the  particular  condition  or  statun  of  the  defendant  is  made  a 
jnriadlctiooal  fact." 
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This  is  not  a  matrimonial  action.  I  do  not  widerstand  how  a  party 
can  confer  power  upon  the  court  in  an  action  not  matrimonial  to  act 
"according  to  the  course  and  practice  of  this  court  in  matrimonial  ac- 
tions." Title  1  of  chapter  15  of  the  Code  of  Civil  Procedure  is  en- 
titled "Matrimonial  Actions/'  and  it  provides  in  article  1  for  an  action 
to  annul  a  void  or  voidable  marriajg^,  in  article  2  for  an  action  for  di- 
vorce, and  in  article  3  for  an  action  for  a  separation.  It  is  obvious 
that  the  action  at  bar  comes  under  none  of  these  articles. 

In  Ramsden  v,  Ramsdeo,  91  N.  Y.  281,  the  complaint,  after  alleg- 
ing the  marriage  of  the  parties  and  setting  forth  various  acts  of  cruelty 
and  ill  treatment  on  the  part  of  the  defendant  to  the  plaintiff,  asked 
for  judgment  that  the  defendant  be  required  to  pay  plaintiff  a  sum 
certain  for  her  maintenance  and  support,  and  also  asked  for  temporary 
allowance  for  alimony  and  counsel  f ets.    The  court  said : 

"The  difficulty  of  the  plalntUTs  case  is  that  the  action  brought  by  her  is 
not  such  as  the  statute  authorizes.  It  is  not  an  action  to  procure  a  Judgment 
of  separation.  No  separation  is  asked  for,  and  it  is  apparent  that  the  omis- 
sion in  this  respect  was  intentional  The  plaintiff  seeks  maintenance  and  sup- 
port, nothing  more,  and  the  learned  counsel  for  appellant  says  it  was  compe- 
tent for  her  to  ask  relief  in  either  form,  and  argues  that,  'if  the  court  can 
grant  maintenance  apart  from  other  relief,  then  the  plaintiff  may  properly 
have  that  alone,  and  to  pray  for  relief  which  is  not  really  sought  is  not  merely 
a  formal  absurdity,  but  is  misleading  to  the  defendant'  The  answer,  how- 
ever, is  that  the  action  is  a  statutory  one,  and,  if  prosecuted,  must  conform 
to  the  terms  upon  which  it  is  permitted.  The  discretion  which  may  withhold 
one  kind  of  relief  and  grant  the  other  is  oontided  to  the  court,  and  its  exercise 
in  judicial  proceedings  cannot  be  limited  by  the  plaintiff.  The  Legislature  has 
prescribed  the  nature  of  the  relief  to  be  sought,  and  only  when  that  is  api>arent 
from  the  complaint  can  the  court  having  jurisdiction  grant  less  than  the  plain- 
tiff asks  for,  but  has  no  power  to  do  that  where  the  object  sought  is  not  that 
named  in  the  statute." 

This  decision  was  made  notwithstanding  that  section  1766  of  the 
Code,  in  the  article  governing  separation,  provides : 

"And  the  court  may,  in  such  an  action,  render  a  judgment,  compelling  the 
defendant  to  make  the  provision  specified  in  this  section" — that  is,  for  the 
support  of  the  wife  and  chUdren — "where  under  the  circumstances  of  the 
case,  such  a  judgment  is  proper,  without  rendering  a  judgment  of  separation.** 

In  Johnson  v.  Johnson,  206  N.  Y.  561,  100  N.  E.  408,  Ann.  Cas. 
1914B,  407,  the  complaint  alleged  a  separation  agreement,  and  because 
of  the  undue  influence  exercised  by  the  defendant  in  securing  execu- 
tion of  said  agreement,  etc.,  and  because  of  the  unfair,  unjust,  and  in- 
equitable terms  of  said  deed  or  agreement  the  plaintiff  claimed  that 
the  same  was  or  is  at  her  option  void,  and  should  be  set  aside  and  can- 
celed. The  prayer  for  relief,  however,  did  not  ask  that  said  agree- 
ment as  a  whole  be  set  aside,  but  only  that  it  be  set  aside  so  far  as  it 
limits  the  plaintiff  to  the  sum  of  $25  per  week,  and  asks  that  at  least 
the  sum  of  $3,000  a  year  be  allowed  to  her  for  life,  together  with  a 
sum  to  defray  the  counsel  fees  and  expenses  of  this  action,  together 
with  such  other  and  further  relief  as  may  be  right  and  just  in  the 
premises.    The  court  said: 

"This  examination  of  the  complaint  makes  it  dear  that  this  actloa  is  not  t 
matrimonial  action,  or  as  urged  by  respondent's  counsel,  'in  the  nature  of  t 
matrimonial  action,'  so  as  to  permit  the  allowance  of  counsd  fees  on  that 
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gnouBd.  '  Tlie  pltlntftff  dearly  and  desUpiedllsr  does  not  appeal  to  tha  court  to 
grant  ber  a  s^jMiratlon  trom  her  husbaxLd,  but  staiida  on  tlie  agireement  of 
separation  yoluntarlly  executed  by  the  parties  and  under  whldi  tbey  have 
already  for  aereral  years  lived.  The  most  that  can  be  claimed  In  behalf  of 
the  action  fbr  the  purpose  of  bringing  it  within  the  class  named  is  that,  the 
parttea  having  agreed  on  a  separatloQ  and  an  allowanoe,  the  plaintiff  desires 
to  have  the  court  now  fix  an  allowance  for  support  as  it  might  have  done  if  it 
had  originally  secured  jurisdiction  in  an  action  decree  separation.  The  court, 
however,  has  no  power  to  entertain  Jurisdiction  of  an  action  for  such  limited 
purpose  under  the  powers  conferred  upon  it  in  matrimonial  actions.  It  is 
settled  that  \he  only  jurisdiction  which  it  possesses  in  such  actions  is  that 
conferred  upon  it  by  statute  and  some  further  minor  powers  necessarily  inci- 
dent to  the  exercise  thereof!    Erkenbach  v.  Evkenbach,  ^6  N.  Y.  456." 

After  considering  Ramsden  v.  Ramsden,  supra,  the  court  said: 

"If  the  court  could  not  entertain  Jurisdiction  for  the  purpose  of  giving  sup- 
port, alimony,  and  counsrt  fees  in  an  action  like  the  one  cited,  where  facts 
were  alleged  entitUng  the  plaintiff  to  a  decree  of  separation,  but  she  not  asK- 
ing  for  it,  it  seems  apparent  that  it  cannot  take  Jurisdiction  of  the  present 
action  as  a  matrimonial  action,  for  the  purpose  of  awarding  similar  support 
and  counsel  fees»  where  the  parties  have  already  agreed  on  a  separation,  and 
the  plaintiff  does  not  ask  ft>r  a  decree  awarding  that  feature  of  relief." 

Again : 

''The  questioD  thus  becomes  whether,  where  parties  do  enter  into  a  separa- 
tion agreement  which  provides  as  one  of  its  features  tor  an  allowance  to  the 
wife,  the  court  can  annul  this  latter  provision,  leaving  the  rest  of  the  agree- 
ment intact,  and  then  substitute  its  dedsdon  for  the  agreement  of  the  parties 
as  to  the  amount  of  allowance.  It  is  very  clear  ti^at  this  cannot  be  done.  In 
the  first  place,  the  amount  of  allowance  for  support  to  be  paid  by  the  hue- 
band  is  so  far  an  integral  part  of  the  agreement  for  separation  that  I  doubt 
whether  it  could  be  set  aside  without  annulling  and  canceling  the  entire  agree- 
ment ;  but  beyond  this  the  court  cannot  reform  an  agreement  entered  Into  by 
parties  by  making  a  new  agreement  or  provision  for  them  in  the  place  of  the 
one  which  they  have  ad<H^ted.    Hughes  v.  Cuming,  165  N.  Y.  91  [58  N.  B.  TM], 

*'It  would  seem  that  the  present  case  has  been  confused  with  Uiose  In  which 
the  courts  have  so  reformed  a  contract,  whose  execution  has  been  attended  by 
mistake  or  fraud,  as  to  make  it  conform  to  the  agreement  actually  made  and 
Intended  by  the  parties.  But  those  cases  are  no  authority  for  the  proposition 
that  the  court  may  cancel  a  contract  made  by  parties  and  in  its  place  substi- 
tute one  which  it  thinks  proper,  but  which  as  a  matter  of  fact  the  parties  had 
never  assented  to." 

[1,  2]  While  it  is  true  that  the  precise  question  before  the  court 
in  Johnson  v.  Johnson,  supra,  was  the  allowance  of  counsel  fees,  yet 
nevertheless  I  do  not  feel  that  we  are  at  liberty  to  disregard  the  care- 
ful consideration  g^ven  by  the  court  of  last  resort  to  the  character 
of  the  action  and  the  jurisdiction  of  the  court.  I  reach  the  conclu- 
sion, therefore,  that  the  facts  set  forth  in  the  complaint  do  not  con- 
stitute a  cause  of  action  known  to  the  law  and  that  the  court  has  no 
jurisdiction  of  the  cause  of  action  attempted  to  be  set  forth. 

It  follows,  therefore,  that  the  order  appealed  from  should  be  re- 
versed, with  $10  costs  and  disbursements,  and  the  demurrer  sustained, 
with  $10  costs. 

DOWLING,  J.,  concurs. 

PAGE,  J.    I  would  be  content  with  merely  concurring  in  the  opin- 
ion of  the  Presiding  Justice,  but  in  view  of  certain  propositions  con- 
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tained  in  the  opinion  of  Mf.  Justice  SHBARN,  not  discussed  by  the 
Presiding  Justice,  it  seems  to  me  advisable  to  state  my  views  more 

fully. 

When  a  husband  and  wife  desire  to  separate  and  live  apart,  there 
are  two  courses  open  to  them:  If  the  cause  of  their  separation  is 
one  which  is  one  of  those  stated  in  section  1762  of  the  Code  of  Civil 
Procedure,  a  resort  may  be  had  to  the  court,  and  a  decree  separating 
the  parties  may  be  granted,  and  if  the  decree  is  in  favor  of  the  wife 
it  may  as  incidental  relief  provide  suitably  for  the  education  and 
maintenance  of  the  children  of  the  marriage  and  the  support  of  the 
wife,  having  regard  to  the  circumstances  of  the  respective  parties,  and 
may  also  provide  that,  if  there  is  a  change  in  the  circumstances  of 
either  party,  an  application  may  be  made  at  the  foot  of  the  decree  for 
a  modification  thereof ;  or  the  parties,  whether  cause  therefor  exists 
or  not,  may  agree  to  separate  and  make  such  provision  as  they  deem 
advisable  for  maintenance  and  support.  The  parties  to  this  action 
adopted  the  latter  course,  but  have  sought  to  secure  to  themselves  tlie 
advantage  of  an  application  to  the  court  for  a  modification  of  the 
provisions  of  the  agreement  regarding  the  amount  to  be  paid,  in  the 
event  that  there  should  be  any  material  change  in  the  circumstances 
of  either  party.  The  Supreme  Court  has,  however,  no  jurisdiction  to 
fix  the  sum  that  any  husband  shall  pay  to  his  wife  for  her  support, 
except  as  incidental  to  a  decree  of  separation  or  divorce,  and  then 
only  in  the  case  the  husband  is  guilty  of  the  acts  specified  in  the  stat- 
ute. Therefore,  before  the  court  would  have  power  to  fix  such  an 
amount,  an  action  for  divorce  or  separation  would  have  to  be  brought, 
and  proof  adduced  that  one  of  the  causes  recognized  by  the  statute 
existed.  Mere  incompatibility  of  temperament,  a  mere  desire  to  be 
free  from  an  irksome  condition,  will  not  authorize  the  court  to  in- 
tervene and  act ;  and,  as  the  Presiding  Justice  has  shown,  jurisdiction 
of  the  court  in  this  class  of  cases  is  conferred  by  statute  and  cannot 
be  given  by  consent  of  the  parties.  Mr.  Justice  SHEARN  concedes 
that  this  is  a  correct  statement  of  the  law  and  says : 

"The  only  unusual  provision  Is  the  one  which,  instead  of  providing  that 
what  is  a  reasonable  amount,  in  such  case,  shall  In  the  event  of  disagreement 
be  determined  by  arbitrators,  this  a/?reement  provides  that  It  shall  be  deter- 
mined by  the  court,  which,  as  T  shall  point  out,  is  just  what  the  court  would 
do,  If  It  had  been  left  to  arbitrators,  and  the  arbitration  failed." 

In  support  of  this  proposition  he  cites  the  familiar  line  of  cases, 
where  leases  have  been  made  for  a  term  of  years,  and  a  renewal  is  to 
be  granted  at  a  rental  to  be  fixed  by  arbitrators,  to  be  chosen,  one  by 
each  party  and  the  third  by  the  agreement  of  the  two,  and  one  party 
fails  to  designate  an  arbitrator,  the  court  will  fix  a  reasonable  rental 
I  was  not  aware  that  it  was  usual  in  agreements  of  separation  to  pro- 
vide, in  case  of  disagreement  as  to  the  amount  to  be  paid,  that  it  was 
to  be  determined  by  arbitrators.  I  have  not  been  able  to  find  that  any 
such  agreement  has  been  the  subject  of  judicial  consideration.  If  it 
had,  I  am  not  persuaded  that  in  such  an  event  the  cdurt  would  assume 
jurisdiction  and  fix  the  amount.  Where  it  is  sought  to  have  the  court 
fix  the  amount  primarily,  and  not  as  an  incident  to  other  relief,  courts 


Digitized  by 


Google 


Sup.  Ct.)  '  8TODDABD  V.  8TOI>l>ABD  WS 

of  equity  have  refused  to  act    As  recently  stated  by  the  fcburt  of  Ajv- 
peals: 

'There  have  been  nuineroTis  cases  In  wlilch  the  courts  bave  decreed  spedflc 
performance  of  agreements  \ix  leaaes  to  xen^w  at  a  rental  value  to  bo  ftxed  by 
appmiserg  chosen  by  the  parties,  or  to  convey  the  premises  at  its  value  to  be 
fixed  in  like  manner.  But  Id  such  cases  the  provleion  for  an  appraieal  has 
been  regarded  as  incidental  and  subsidiary  to  the  substantive  part  of  the 
agreement;  and  so  the  party  refusing  to  name  an  appraiser  has  not  been 
heard  to  complain  of  not  having  the  appraisal  made  in  the  way  agreed  upon ; 
but,  treating  the  method  as  a  matter  of  form  rather  than  substance,  the 
courts  have  by  reference  or  otherwise  determined  the  value  for  the  purpose  of 
enforcing  the  contract  according  to  Its  real  spirit  or  purpose.  [Citatjons.l  In 
such  cases,  the  appraisal  has  been  made  as  a  mere  incident  to  the  main  re- 
lief granted ;  L  e.,  the  enforcement  of  the  agre^nent  to  soil  or  renew.".  Mutual 
Life  Ins.  Ga  V.  Stephens^  214  N.  Y.  488,  495^  108  N,  A.  856,  857  (L.  B.  A.  19170, 
809). 

The  cases  which  bear  upon  this  subject  have  been  collated  and  ably 
discussed  by  Judge  Sanborn  in  an  opinion  in  the  Circuit  Court  of  Ap- 
peals of  the  Eighth  Circuit  (Castle  Creek  Water  Co.  v.  City  of  Aspen, 
146  Fed.  8,  11,  76  C.  C.  A.  516,  519  (8  Ann.  Cas.  660),  in  the  course 
of  which  he  said: 

"The  general  rule  that  contracts  for  the  sale  and  conveyance  of  real  es- 
tate may  be  specifically  enforced  by  a  Court  of  equity  has  become  firmly  es- 
tablished, open  the  ground  that  actions  at  law  for  the  breac^ies  qt  these  cob- 
tracts  do  not  place  the  parties  in  the  same  situation  in  which  they  were  before 
the  agreements  were  made,  and  for  that  reason  do  not  afford  adequate  relief. 
Contracts  to  arbitrate  disputed  claims  escape  this  mle,  because  the  failure  to 
enforce  them  leaves  the  parties' in  their  original  situations,  with  their  original 
claims  and  rights  of  action.  Separate  agreements  of  sale  of  real  estate,  in 
which  the  prices  have  not  beeo  agreed  upon,  or  in  which  they  are  to  be  fixed 
by  valuers  to  be  chosen  by  the  parties,  Co  not  fall  within  the  rule  for  the  same 
reason,  so  long  as  they  have  not  been  executed  in  whole  or  in  any  substantial 
part  In  contracts  of  this  class  the  price  is  an  essential  condition,  which  de- 
termines the  nature  and  the  value  of  the  contract,  and  until  it  Is  fixed  the 
parties  may  be  left  in  statu  quo  by  the  mere  refusal  to  enforce  the  agreement." 

This  discussion  is,  of  course,  beside  the  question,  for  this  agreement 
does  not  provide  for  arbitration.  The  relief  demanded  is  that  the  court 
shall  fix  the  amount  to  be  paid  by  the'  plaintiff  to.  the  defendant  at  aft 
amount  different  from  that  fixed  by  the  agreement  of  the  parties,  as 
primary  and  not  as  incidental  relief,  or  in  the  alternative  that  the 
court  shall  adjudge  that  the  separation  agreement  is  no  longer  in  force 
so  far  as  it  purports  to  fix  the  amount"  to  be  paid  by  the  plaintiff,  and 
that  the  defendant  be  enjoined  from  prosecuting  actions  at  law  now 
pending,  or  from  hereafter  bringing  any  actions  against  the  plaintiff 
for  the  payment  of  any  money  claimed  to  be  due  under  said  agreement. 

The  plaintiff  is  not  entitled  to  either  relief.  The  complaint  does  not 
state  a  cause  of  action,  and  the  demurrer  thereto  should  have  been 
sustained. 

SHEARN/ J.  (dissenting).  This  case  presents  a  very  interesting 
question.  It  arises  upon  a  demurrer  to. the  complaint.  The  complaint 
shows  that  the  parties,  husband  and  wife,  having  separated,  entered 
into  a  separatron  agreement  on  December  1,  1916,  which  provided, 
among  other  things,  for  the  payment  by  the  husband  to  the  wife  of 
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$500  a  month  for  her  support  and  of  $200  a  month  for  the  mainte- 
nance of  the  children  of  the  marriage.  The  agreement,  in  paragraph 
12,  provided: 

"In  tlie  event  that  tbere  sbould  be  any  material  change  In  the  circomstances 
of  either  of  the  parties  hereto  ettticr  party  hereto  shuU  have  the  rlgbt  to  ap- 
ply to  any  court  of  competent  Jariadiction  for  a  modification  of  the  provisions 
herein  regarding  the  amonnts  to  be  paid  hereunder  by  the  party  of  the  first 
part  to  the  party  of  the  second  part  hereto." 

The  complaint  allied  that  the  plaintiff  performed  all  the  cove- 
nants in  the  agreement  on  his  part,  but  that  since  the  agreement  was 
executed  ther^  has  been  a  material  change  in  the  circumstances  of  the 
plaintiff,  whereby  his  income  and  earning  ability  have  been  noiaterially 
and  substantially  reduced.  Plaintiff  is  a  lawyer,  whose  income  for 
the  past  10  years  has  been  derived  almost  wholly  from  real  estate 
conveyancing  and  real  estate  transactions,  and  the  practice  of  law  in 
connection  with  such  transactions.  Shortly  after  the  execution  of  the 
Agreement  the  number  and  magnitude  of  real  estate  transations  in  the 
city  of  New  York,  and  in  plaintiff's  practice,  became  greatly  reduced. 
For  the  year  1917,  the  year  following  the  execution  of  the  agreement, 
plaintift''s  income  was  reduced  by  more  than  one-third,  and  for  the 
year  1918,  down  to  the  time  of  the  commencement  of  the  action  in 
November,  plaintiff's  income  was  only  one-half  of  that  for  the  cor- 
responding period  of  1916,  and  for  the  first  half  of  1918  plaintiff's 
income  was  less  than  $1,000  in  excess  of  the  amounts  required  to  be 
paid  to  the  defendant.  Furthermore,  there  has  been  a  material  change 
in  the  circumstances  of  the  defendant,  whereby  her  personal  and  pri- 
vate income  has  been  materially  increased.  Whereas,  during  1916,  the 
defendant  was  in  receipt  of  dividends  and  income  amounting  to  $1,- 
440.72,  in  1917  defendant  received  from  the  same  source  9S,489.68. 
The  complaint  shows  that,  if  the  amounts  payable  by  plaintiff  to  de- 
fendant for  her  support  and  maintenance  and  for  the  support  and 
maintenance  of  the  children  were  fixed, in  accordance  with  the  course 
and  practice  of  this  court,  having  in  view  the  financial  condition,  re- 
sources, and  income  of  the  parties,  such  sums  would  be  $150  a  month 
for  the  support  of  defendant  and  $75  for  each  of  the  children.  The 
complaint  alleges  that  plaintiff  has  informed  the  defendant  of  the 
change  in  the  circumstances  and  has  tendered  the  defendant  the  sum 
of  $300  for  the  support  and  maintenance  of  herself  and  the  children 
for  the  month  of  September,  1918,  but  that  defendant  has  refused  to 
accept  the  same,  has  also  refused  subsequent  tenders,  and  instead 
thereof  is  bringing  numerous  suits  against  the  plaintiff  in  the  Munici- 
pal Court  for  the  monthly  simis  alleged  to  be  due  under  the  contract 
as  they  mature,  and  threatens  to  contmue  to  institute  such  actions,  not- 
withstanding plaintiff's  willingness  and  readiness  to  pay  the  sums  which 
this  court  should  fix,  according  to  the  course  and  practice  of  this 
court  in  matrimonial  actions,  having  in  view  the  finaacial  conditions, 
resources,  and  income  of  plaintiff  and  defendant  Accordingly,  judg- 
ment is  asked  fixing  the  monthly  payments  at  $300,  subject,  however, 
to  the  aforesaid  provisions  of  paragraph  12  of  the  agreement,  and  for 
other  and  further  relief. 
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The  question  presented  is  whether  the  court  has  jurisdiction  of  the 
subject-matter  of  the  action.  Jurisdiction  of  the  subject-matter  is 
defined  in  Hughes  v,  Cuming,  165  N.  Y.  91,  95,  58  N.  E.  794,  795,  a&-*- 

'*power  to  adjudge  eonceming  the  general  question  InTOlved,  and  is  not  de- 
pendent upon  tbe  state  of  facts  which  may  appear  In  a  particular  case,  arising, 
or  which  is  claimed  to  have  arisen,  under  that  general  question.  *  *  *  It 
Is  the  power  to  act  upon  the  general,  and,  so  to  speak,  Uie  abstract,  question, 
and  to  determine  and  adjudge  whether  the  particular  facts  presented  call 
for  the  exercise  of  the  abstract  power.'* 

I  agree  entirely  with  the  plain  proposition  of-  law,  elaborated  in  the 
opinion  of  the  Presidii^  Justice,  that  jurisdiction  cannot  be  confer- 
red by  consent.  But  the  relevancy  of  this  rule  depends  upon  a  cor- 
rect construction  of  the  contract  with  which  we  are  dealing.  I  find 
in  the  contraot  no  attempt  of  the  parties  to  confer  jurisdiction  upon 
the  court.  It  is  a  straightforward,  clearly  expressed  agreement  for 
the  payment  and  acceptance  of  a  specified  allowance  so  long  as  there 
is  no  material  change  in  the  circumstances  of  the  parties,  with  a  plainly 
implied  agreement  for  the  payment  and  acceptance,  on  material  change 
in  the  circumstances  of  the  parties,  of  a  reasonable  allowance  in  view  of 
the  resources  and  income  of  the  parties.  The  only  unusual  provision 
is  the  one  which,  instead  of  providing  that  what  is  a  reasonable  amount, 
in  such  case,  shall  in  the  event  of  disagreement  be  determined  by  ar- 
bitrators, this  agreement  provides  that  it  shall  be  determined  by  the 
court,  which,  as  I  shall  point  out,  is  just  what  the  court  would  do,  if 
it  had  been  left  to  arbitrators,  and  the  arbitration  failed.  Therefore, 
as  I  view  the  action,  it  is  one  brought  upon  a  contract,  to  compel  its 
specific  performance  by  the  defendant,  namely,  to  compel  the  accept- 
ance of  a  reasonable  allowance  under  the  changed  circumstances,  as 
agreed,  the  amount  of  which  the  plaintiff  offers  and  asks  to  have  fixed 
in  the  manner  stipulated  in  the  contract.  If  such  is  the  true  construc- 
tion of  the  agreement  and  the  nature  of  the  action,  it  seems  clear  that 
the  court  possesses  jurisdiction,  even  though  it  is  conceivable  that  the 
court  might  decline  to  exercise  it. 

I  also  agree  that,  if  this  action  were  of  the  same  nature  as  in  John- 
son v.  Johnson,  206  N.  Y.  561,  565,  100  N.  E.  408,  409  (Ann.  Cas. 
1914B,  407),  or  in  Ramsden  v.  Ramsden,  91  N.  Y.  281,.the  court  would 
be  without  jurisdiction.  But  there  is  no  similarity  between  this  case 
and  the  Johnson  Case.  That  was  an  action  brought  by  the  wife  against 
her  husband  to  set  aside  a  separation  agreement  as  unfair  and  inequi- 
table and  inadequate,  so  far  as  it  limited  the  plaintiff  to  the  sum  of 
$25  a  week  fixed  by  the  agreement,  and  praying : 

*'That  at  least  the  sum  of  $3,000  a  year  be  allowed  to  her  for  life,  together 
with  a  sum  to  defray  the  counsel  fees  and  expenses  of  this  action." 

The  allowance  for  counsel  fees  had  been  made  to  enable  the  plain- 
tiflF  to  maintain  the  action,  and  Judge  Hiscock  said : 

"In  ttetennining  whether  It  had  the  right  to  do  this  It  beeomes  important  at 
the  outset  to  examine  the  complaint  for  the  purpose  of  ascertaining  what  na- 
ture of  action  this  may  be,  for  undoubtedly  a  wife  Is  not  entitled  to  counsel 
fees  pendente  lite  in  every  action  which  she  may  desire  to  proeeente  agalAst 
her  husband." 
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Analyzing  the  complaint,  Judge  Hiscock  concluded  that  the  action 
was  not  a  matrimonial  action,  or  in  the  nature  of  one,  and  that,  there- 
fore, there  was  no  right  to  gtant  a  counsel  fee.  Judge  Hiscock  fur- 
ther said: 

"The  most  that  can  be  claimed  in  behalf  of  the  action  for  the  purpose  of 
bringing  It  within  the  class  named  Is  that  the  parties  having  agreed  on  a 
separation  and  an  allowance,  the  plaintiif  desires  to  have  the  court  now  fix  an 
allowance  for  support,  as  it  might  have  done  If  It  had  originally  secured  Ju- 
risdiction in  an  action  decreeing  separation.  The  court,  however,  has  no  power 
to  entertain  jurisdiction  of  an  action  for  such  limited  purpose  under  the  pow- 
ers confcn*ed  upon  it  in -matrimonial  actions.  It  is  settled  that  the  only  Ju- 
risdiction which  it  possesses  in  such  actions  is  that  conferred  uiMn  it  by 
statute  and  some  further  minor  powers  necessarily  incident  to  the  exercise 
thereof." 

The  quotation  just  made  does  not  apply  to  the  situation  in  the  in- 
stant case,  for  in  the  Johnson  Case  the  plaintiff,  standing  on  an  agree- 
ment of  separation,  in  other  words,  being  separated  from  her  husband 
by  agreement,  and  not  by  the  judgment  of  any  court,  was  asking  the 
court  to  fix  an  allowance  without  regard  to  any  agreement,  and  as  the 
court  might  have  done  if  it  had  originally  secured  jurisdiction  in  an 
action  for  separation.  Here,  however,  the  plaintiff  is  seeking  to  com- 
pel the  specific  performance  of  an  agreement,  and  to  have  the  same 
enforced  according  to  its  terms. 

In  Ramsden  v.  Ramsden,  supra,  it  was  merely  held  that  a  wife  can- 
not maintain  an  action  against  her  husband  for  maintenance  and  support 
or  for  alimony  alone ;  that  alimony  and  maintenance  can  be  given  only 
where  th.e  suit  is  for  a  divorce  or  for  separation;  that  where,  there- 
fore, the  complaint  merely  alleges  cruelty,  abandonment,  and  adulter}", 
without  praying  for  a  decree  of  separation,  the  court  has  no  power 
to  allow  alimony  pendente  lite  or  counsel  fee. 

It  is  appsirent  that,  if  Johnson  v.  Johnson,  supra,  was  not  a  matri- 
monial actjon,  this  action  is  not,  ancf  the  Presiding  Justice  has  reach- 
ed the  conclusion,  as  stated  in  his  opinion,  that  this  is  not  a  matri- 
monial action.  An  action  is  not  a  matrimonial  one,  or  in  the  nature  of 
a  matrimonial  action,  merely  because  it  deals  with  the  provisions  of  a 
separation  agreement.  This  is  well  illustrated  by  the  case  of  Greenleaf 
v.  Blakeman,  40  App.  Div.  371,  58  N.  Y.  Supp.  76,  affirmed  166  N.  Y. 
627,  60  N.  E.  1111,  where  the  court  granted  specific  performance  of 
one  of  the  terms  of  a  separation  agreement,  whereby  the  husband 
agreed  that  the  payment  of  the  allowance  should  be — 

"secured,  either  by  bond  of  sufficient  surety,  individual  or  corporate,  or  by  col- 
lateral security  of  suitable  character  and  In  market  value  not  less  than 
1170,000.'! 

The  court  held  that  it  could  not  be  contended  that  the  covenant  that 
payment  should  be  secured  by  a  bond  of  sufficient  surety  or  collateral 
security  of  suitable  character  was  too  uncertain  and  indefinite  to  jus- 
tify a  decree  for  specific  performance,  on  the  ground  that  there  was 
no  provision  as  to  who  should  determine  the  sufficiency  of  the  surety 
or  the  character  of  the  security,  but  that  this  could  be  determined  by 
the  court.    The  court  said : 
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"Tbe  anKnmt'  of  the  bond  or  the  saAcimcy  of  the  furety  oooM  he  ascei^ 
talced  by  the  proof  of  extrinsic  facts,  which  a  court  specifically  enforcing  the 
agreement  would  require,  and  those  facts  being  proved,  the  sufficiency  of  the 
surety  conld  be  easily  and  accurately  ascertained."  40  App.  DiT.  879,  58  N. 
Y.  Supp.  82. 

This  action,  then,  not  being  a  matriiftonial  one,  or  in  the  nature  of 
a  matrimonial  action,  but  the  general  question  being  the  construction 
of  the  contract,  and  whether  it  is  capable  of  specific  performance  as 
therein  stipmlated,  let  us  turn  for  a  moment  to  the  agreement.  A  con- 
tract comprehends,  not  only  what  the  parties  expressly  write,  but  also 
that  which  is  to  be  implied  from  what  they  have  reduced  to  writing. 
The  courts  are  bound  to  give  the  same  force  and  effect  to  the  itn- 
plied  agreement  of  the  parties,  where  such  implications  are  determin- 
able, as  to  the  parts  which  are  expressed,  and,  when  once  it  is  deter- 
mined what  the  implied  provisions  are,  they  are  to  be  read  into  the 
contract  and  the  rights  of  the  parties  are  to  be  adjudged  as  though 
such  provisions  were  contained  in  the  instrument  itself.  Grossman  v. 
Schenker,  206  N.  Y.  466,  100  N.  E.  39. 

This  agreement,  thus  construed,  provides  that  on  material  change 
of  conditions,  such  as  shown  to  exist,  the  specified  allowance  shall  no 
longer  be  paid  by  the  plaintiflF,  but  that  henceforth  the  plaintiff  shall 
pay  and  the  defendant  accept  such  reasonable  allowance  as  the  court 
shall  prescribe,  according  to  its  course  and  practice  in  matrimonial  ac- 
tions, having  in  view  the  station  in  life  and  the  resources  and  income 
of  the  respective  parties.  The  most  serious  objection  to  the  court's  ju- 
risdiction to' compel  specific  performance  of  such  an  agreement  is 
that  the  new  sum  to  he  paid  and  accepted  is  not  definitely  fixed  by  the 
agreement  itself,  but  that,  instead,  the  agreement  merely  provides  the 
manner  in  which  the  new  sum  shall  be  fixed,  and  contains  the  unusual 
provision  that  it  shall  be  fixed  by  the  court. 

An  examination  of  the  cases  shows  that  in  principle  there  is  nothing 
even  unusual  in  such  an  agreement,  and,  in  my  opinion,  nothing  be- 
yond the  court's  jurisdiction.  In  an  action  not  matrimonial  in  its 
nature  (and  we  have  seen  this  is  not  a  matrimonial  action),  an  agree- 
ment to  sell  property  at  a  reasonable  valuation  to  be  fixed  by  the  court, 
or  to  perform  services  at  a  reasonable  price  to  be  fixed  by  the  court, 
is  undoubtedly  enforceable,  however  it  strikes  one  at  first  blush.  It 
has  been  held  over  and  over  again  that,  where  there  is  an  agreement 
to  renew  a  lease  at  a  price  to  be  fixed  by  arbitrators,  on  the  failure  of 
the  arbitrators  to  agree,  the  court  will  fix  the  price.  Kelso  v.  Kelly,  1 
Daly,  419;  Weir  v.  Barker,  104  App.  Div.  112,  93  N.  Y.  Supp.  732; 
Van  Beuren  v.  Wotherspoon,  12  App.  Div.  421,  42  N.  Y.  Supp.  404. 
It  was  held  in  Joy  v.  St.  Louis,  138  U.  S.  1,  8,  9,  43,  11  Sup.  Ct.  243, 
255  (34  L.  Ed.  843),  where  two  railroads  had  made  a  contract  whereby 
one  was  to  be  allowed  to  use  a  portion  of  the  right  of  way  of  the 
other,  and  they  prescribed  that  the  compensation  should  be  "such  fair 
and  equitable  compensation  as  should  be  agreed  upon,"  that  where  they 
failed  to  agree  the  court  would  fix  the  compensation. 

In  all  these  cases  the  court  is  not  making  a  contract  for  the  par- 
ties, but  is  merely  enforcing  the  agreement  of  the  parties ;    and  al- 
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thotig'h  in  each  case  there  was  involved  tfie  necessity  of  the  court's  de- 
termining an  unnamed  fair  and  reasonable  price  or  valuation,  the  court 
did  not  hesitate  to  do  so,  because  the  sum  could  be  ascertained  by  proof 
of  extrinsic  facts  and  according  to  well  settled  rules  and  principles, 
just  as  this  court  did  not  hesitate  in  the  Greenleaf  Case,  supra,  to  de- 
termine the  amount  of  the  bond  or  the  sufficiency  of  the  surety,  when 
what  was  a  proper  bond  or  a  sufficient  surety  could  be  ascertained  by 
the  proof  of  extrinsic  facts,  easily  and  correctly. 

There  is  no  difference  in  principle  between  an  agreement  to  take  a 
reasonable  payment  to  be  fixed  by  arbitrators  and  one  to  take  a  reason- 
able payment  to  be  fixed  by  the  court.  In  the  former  case  the  parties 
are  really  contracting  that  in  a  certain  event  it  shall  he  fixed  by  the 
court,  for  they  know  that,  as  the  cases  above  cited  show,  if  the  ar- 
bitrators fail  to  fix  the  price,  the  court  will.  Therefore,  if  parties 
can  agree,  and  if  the  courts  will  enforce  the  agreemdbt,  that  a  fair 
price,  valuation,  or  compensation  shall  be  fixed  by  arbitrators,  and«  if 
they  do  not  agree,  by  the  court,  there  is  certainly  no  reason  why  they 
cannot  agree,  and  why  the  court  should  not  enforce  the  agreement,  that 
the  fair  price,  valuation,  or  compensation  shall  be  fixed  by  the  court. 
That  is,  in  effect,  what  parties  do  when  one  renders  services  for  an- 
other, or  sells  goods  to  another,  without  stipulation  as  to  pri^e,  for 
the  law  ^ays  that  they  impliedly  agree  that  tlxe  one  shall  pay  suid  the 
other  accept  a  fair  price,  to  be  fixed  by  the  court  in  the  event  that  they 
do  not  agree. 

If  this  agreement  had  provided  that  on  changed  circumstances  the 
plaintiff  should  pay  and  the  defendant  accept  an  allowance  to  be  fixed 
by  arbitrators,  the  agreement  would  clearly  be  enforceable;  and  if 
the  arbitrators  failed  to  agree,  the  court  would  fix  the  amount,  which 
is  readily  done  by  applying  known  standards  and  well-settled  rules 
governing  what  is  fair  and  reasonable  in  such  cases.  A  stipulation 
such  as  this,  to  pay  and  accept  an  allowance  to  be  fixed  by  the  court,  is 
one  to  pay  and  accept  a  fair  and  reasonable  allowance,,  which  is  defi- 
nitely determinable  according  to  known  rules  and  standards.  As  said 
in  the  old  English  case  of  Milnes  v.  Gery,  4  Vesey,  407,  dealing  with 
an  agreement  to  sell  at  a  fair  valuation : 

"In  tbat  case  no  particular  means  of  ascertaining  the  ralue  are  poisted  oat ; 
there  is  nothlni;,  therefore,  precluding  the  court  from  adopting  any  means 
adapted  to  that  purpose." 

So  here  there  is  nothing  to  preclude  the  court  from  adopting  the 
means  applied  every  day  in  the  courts  for  determining  what  is  a  rea- 
sonable sum  to  be  paid  by  a  husband  for  the  support  of  his  wife,  tak- 
ing into  consideration  the  station  in  life  of  the  parties,  their  resources 
and  income. 

The  Presiding  Justice  asks  what  is  the  nature  of  the  specific  per- 
formance sought  in  this  case,  answers  the  question  by  quoting  para- 
graph 12  of  the  agreement,  and  concludes  that  the  specific  performance 
sought  is  that  the  court  shall  act.  But  this  ignores  the  implied  agree- 
ment that,  on  material  change  in  the  circumstances  of  the  parties,  the 
defendant  will  accept  a  reasonable  allowance,  having  in  view  the  re- 
sources and  income  of  the  respective  parties  and  the  standard  ordi- 
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narily  applied  in  tnatrimonial  actions,  such  reasonable  allowance  to 
be  fixed  by  the  court.  Thus  the  object  of  the  action  is  to  compel  the 
defendant  to  accept  a  reasonable  allowance,  as  agreed,  and  Ai^  fixing 
thereof  by  the  court  is  incidental  tjiereto^  but  in  accordance  with  the 
agreement. 

If  a  separation  agreement  provided  that  the  husband  should  pay  and 
the  wife  accept  a  reasonable  sum,  having  in  view  the  resources  and 
income  of  the  parties  and  the  standard  ordinarily  applied  in  matri- 
monial actions,  it  cannot  be  doubted  that  in  an  action  on  the  contract 
the  wife  could  recover,  for  the  sum  could  be  ascertained  by  the  proof 
of  extrinsic  facts  and  according  to  well-settled  rules,  just  as  the  prop- 
er bond  and  sufficient  surety  was  determined  in  Greenledf  v.  Blake- 
man,  supra.  Thfe  reason  why  specific  performance  is  necessary  in  this 
case  is  that  the  plaintiflF  has  no  adequate  remedy  at  law,  for  the  de- 
fendant in  effect  claims  that  the  payment  tendered  is  not  u  reasonable 
amount,  refuses  to  have  the  amount  fixed  as  provided  m  the  contract, 
and  is  bringing  numerous  suits  in  the  Municipal  Court  to  recover  the 
monthly  installments,  which  the  plaintiff  only  agreed  to  pay  so  long 
as  the  circamstanced  of  the  parties  remained  substantially  unchanged. 
It  may  be  that  the  plaintiff  would  have  a  possible  defense  to  the  ac- 
tions brougfat  to  recover  the  installments,  based  upon  construing  the 
agreement  as  one  to  pay  the  stipulated  stuns  only  so  long  as  the  cir- 
cumstances of  the  parties  remained  substantially  the  same.  On  the 
other  hand,  tiie  agreement  might  be  construed  as  obligating  the  plain- 
tiff to  pay  the  stipulated  sums  until  a  different  rate  was  fixed  in  the 
manner  provided  by  the  agreement.  In  the  latter  case,  the  plaintiff 
would  be  subjected  to  a  multifdicity  of  suits,  and  be  remediless  unless 
equity  took  hold,  construed  the  contract,  and  made  a  decree  for  specific 
performance.  Being  without  adequate  remedy  at  law,  this  threat  of 
a  mtiltiplidty  of  suits  is  an  additional  ground  of  equitable  jurisdiction^ 
and,  if  a  court  of  equity  once  takes  hold,  it  will  grant  full  relief.  Fur- 
thermost, any  objection  to  the  jurisdiction  of  equity  on  the  ground 
diat  there  is  an  adequate  remedy  at  law  is  waived  (as  it  can  be)  by  the 
agreement  itself,  which  impliedly  consents  to  an  application  to  the 
coort  for  this  very  purpose. 

I  am  not  uosnindf ul  of  the  fact  that,  if  the  plaintiff's  right  to  relief 
be  sustained,  it  may  involve  other  and  subsequent  resort  to  the  court, 
in  tbe  event  of  further  chaoges  in  the  circumstances  of  the  parties, 
whether  far  the  better  or  for  the  worse.  But  this  is  merely  an  argu- 
ment based  on  inconvenience,  which,  while  it  might  lead  the  court  to 
decline  jurisdiction,  does  not  touch  the  question  of  law,  which  is 
whether  or  not  the  court  possesses  jurisdiction  over  the  subject-matter 
of  the  action. 

Ifi  my  judgment,  the  complaint  states  a  cause  of  action^  and  t)ie 
order  should  he  affirmed,  with  $10  costs  and  disbursements,  with  leave 
to  the  defendant  to  withdraw  the  demurrer  and  to  answer  within  20 
days,  c»n  payment  of  costs  in  this  court  and  at  the  Special  Term. 

SMITH,  J.,  concurs. 
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STODDABD  Y.  STODDARD. 
(Supreme  Court,  Appellate  Division,  Fitat  Department    April  17,  1910.) 

Husband  and  Wife  «=>281 — ^Action  on  Separation  Aobeement— Stat  of 
Suit. 

Prosecution  by  wife  of  actions  against  ber  husband  to  recover  monthly 
installments  under  a  8(^;>aration  agreement  should  not  be  stayed  on  the 
husband's  application,  based  on  his  action  to  have  monthly  payments 
under  the  agreement  reduced,  until  the  husband  has  actually  established  a 
right  to  relief  in  that  action  upon  trial  thereof. 

• 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  M.  Stoddard  against  Maude  R,  Stoddard.  From 
order  granting  plaintiff's  motion  for  an  injunction  pendente  lite,  and 
to  amend  the  amended  complaint,  defendant  appeals.  Reversed,  and 
motion  denied. 

See,  also,  —  App.  Div.  — ,  175  N.  Y.  Supp.  636. 
.     Argued    before    CI^ARKE,    P.    J.,    and    LAUGHLIN,    PAGE, 
SHEARN,  and  MERRELL,  JJ. 

William  S.  Bennet,  of  New  York  City  (A.  M.  Wattenberg,  of  New 
York  City,  on  the  brief),  for  appellant. 

Stoddard  &  Mark,  of  New  York  City  (Frederick  E.  Anderson,  of 
New  York  City,  of  counsel),  for  respondent. 

SHEARN,  J.  The  order  appealed  from  granted  plaintiffs  motion 
to  amend  the  complaint,  by  inserting  a  prayer  for  an  injunction,  and, 
on  the  complaint  as  amended  and  the  demurrer  thereto,  cnjoincid  the 
defendant  pendente  lite  from  prosecuting  an  action  and  from  bringing 
further  actions  in  the  Municipal  Court  to  recover  monthly  installments 
under  a  separation  agreement.  The  nature  of  the  action  and  the  suf- 
ficiency of  the  complaint  are  considered  in  a  decision  handed  down 
herewith.    App.  Div. ,  175  N.  Y.  Sopp.  636. 

Irrespective  of  tfie  decision  of  the  court  in  the  companion  case,  we 
are  of  the  opinion  that,  assuming  that  the  complaint  stateis  a  cause  of 
action,  the  defendant  should  not  be  stayed  from  prosfecuting  actions 
on  the  separation  agreement  until  the  plaintiif  has  actually  established 
a  right  to  relief  in  that  action  upon  the  trial  thereof.  The  amendment 
was  therefore  unnecessary. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  denied,  with  $10  costs.    Order  filed.    All  concur. 


FRIEDMAN  v.  FRIEDMAN  et  aL 

(Supreme  Court,  Appellate  Division,  First  D^;>artment    AprU  17,  1919.) 

Pleadtno  ^=»194(4) — SEPA1U.TE  Defense  Availabuc  Under  DENiAii — Veuubt 

BEH. 

That  defendants  could  pre^e  the  facts  alleged  in  their  tbird  defenad 
under  their  denials,  or  under  defense  of  payment,  would  not  render  the 
facts  pleaded  as  a  separate  defense  demurrable. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Diseets  ft  Indexes 
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Appeal  from  Special  Term,  New  York  Cotmty. 

Action  by  Louis  J.  Friedman  against  Harry  P.  Friedman  and  an- 
other, impleaded,,  etc.  From  an  order  sustaining  demurrer  to  the 
facts  pleaded  as  a  third  defense,  defendants  Friedman  appeal.     Re- 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  COWLING, 
PAGE,  and  MERRELL,  JJ. 

Siegel,  Com  &  Siegel,  of  New  York  City  (Jacob  H.  Com,  of  New 
York  City,  of  counsel),  for  appellants. 

Herman  Glasser,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  The  demurrer  was  interposed  on  the  ground  that 
the  defense  so  pleaded  is  insufficient  in  law.  The  plaintiff  alleges  that 
on  the  15th  of  November,  1914,  he  was  employed  by  the  defendants, 
who  were  engaged  in  business  under  the  name  of  Friedman  Company, 
as  manager  of  their  export  department  at  a  weekly  salary,  and  in  ad- 
dition thereto  10  per  cent,  of  the  net  profits ;  that  the  employment  was 
to  continue  until  the  termination  of  the  copartnership,  and  that  this 
occurred  on  the  10th  of  January,  1917;  that  the  plaintiff  duly  per- 
formed the  contract  on  his  part,  and  that  his  interest  in  the  profits 
amounted  to  $7,500;  and  that  the  defendants  have  paid  $449.44  on 
account  thereof,  but  have  refused  to  pay  the  balance,  although  pay- 
ment thereof  has  been  duly  demanded.  The  plaintiff  demands  judg- 
ment for  said  balance,  together  with  interest  and  costs. 

The  appellants  answered,  jointly  admitting  that  during  part  of  the 
period  in  question  they  were  conducting  business  with  the  other  de- 
fendant as  copartners,  and  admitting  that  the  copartnership  termi* 
nated  at  the  time  alleged,  and  the  payment  of  $449.44  to  the  plaintiff, 
but  putting  in  issue  the  other  material  allegations  of  the  complaint. 
For  a  first  defense  they  pleaded  payment,  and  for  a  second  defense 
that  the  contract  was  not  in  writing  or  signed  by  the  parties,  and  was 
therefore  void  under  the  statute  of  frauds.  For  the  third  defense 
they  allege  that  prior  to  the  making  of  the  contract,  on  which  the  ac- 
tion is  tesed,  the  plaintiff  feloniously  took  and  carried  away  goods, 
wares,  and  merchandise  of  the  appellants,  of  the  value  of  upwards  of 
$8,000,  and  converted  the  same  to  his  own  use,  and  subsequently  con- 
fessed the  commission  of  the  larcenies  and  executed  and  delivered  a 
promissory  note  for  $400  to  the  appellant  Morris  A.  Friedman,  in 
partial  restitution  for  said  larceny,  and  that  the  note  was  transferred 
to  the  appellants:  that  thereafter,  and  on  the  15th  day  of  November, 
the  plaintiff  requested  that  the  defendants  emplojr  him  at  a /salary  of 
$30  a  week  on  the  agreement  and  understanding  that  they  might 
charge,  against  any  extra  compensation  or  bonuses  to  which  he  might 
be  entitled,  the  balance  of  his  liability  to  the  appellants,  for  said  lar- 
cenies over  and  above  the  amount  thereof  for  which  the  note  was 
given,  to  wit,  the  sum  of  $7,600,  and  that  he  would  make  no  claims 
against  the  defendants  for  bonuses  nor  extra  compensation  until  the 
amount  thereof  exceeded  the  sum  of  $7,600,  and  that  he  was  employed 
by  the  defendants  on  that  understanding  and  agreement,  and  that  al! 
services  rendered  and  performed  by  him  were  rendered  and  performed 
by  him  pursuant  to  that  agreement,  and  not  as  alleged  in  the  comf^atnt. 
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and  that  no  further  agreement  for  Gompensation^  to  the  extent  of  10 
per  cent,  of  the  net  proceeds  or  otherwise,  was  made  between  the  par- 
ties, excepting  as  set  forth  in  the  third  defense. 

Poubtless  the  appellants  could  prove  the  facts  alleged  in  the  third 
defense  under  their  denials  with  respect  to  the  contract  being  as  al- 
leged m  the  complaint  (Milbaok  v.  Jonejs,  141  N.  Y.  340,  36  N.  E.  388; 
Feinstein  v.  Ritter,  88  Misc.  Rep.  559,  150  N.  Y.  Stipp.  903;  Ackroyd 
Y.  Proctor,  179  App.  Div.  402,  166  N.  Y.  Supp.  69),  and  possibly  they 
might  be  proved  under  the  defense  of  payment;  but  that  does  not 
render  these  facts,  pleaded  as  a  separate  defense,  demurrable  (Morgan 
Munitions  Supply  Co.,  Inc.,  v.  Studebaker  Corporation  of  America 
[Court  pf  Appeals,  March  21,  1919]  123  N.  E.  146). 

^  It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  motion  denied,  with  $10  costs,  with  leave  to  the 
plaintiff  to  withdraw  the  demurrer  upon  payment  of  said  costs.  Or- 
der filed.    All  concur. 


lb  re  ROSS. 
(SufiremB  Court,  Appellate  Division,  Second  Department  ^Aprll  25,  1919.) 

1.  COSTIB    ^=s>162 — IV    SUMHABY    PBOCEEDXNaS-^AWKJN't — ^lBBa6UI.AS    ACT    Of 

OlARK. 

The  authority  for  allowance  of  costs  In  a  etunmary  proceeding  is*  found 
In  Code  Civ.  Proc.  §  S076,  subd.  2,  under  which  the  maximum  amount  is 
$10  and  disbursements,  and  the  clerk  had  no  power  to  tax  $75  costs,  to- 
gether with  the  $6  disbursements,  hut  his  act  in  so  doing  was  onay  an  ir- 
r^n^rity. 

2.  €k>0rs  ^S976— PowBB  ov  Cubbx — Modiftino  Awabd. 

The  clerk  has  no  power  to  alter  judgments  of  the  court,  such  as  orders 
taxing  costs,  after  they  have  become  a  finality. 

3.  Mandamus  ^=9lO — To  Compel  Coubt' Clerk  to  BEStoBE  an  Ebbonsoub 

JunGMENT  FOB  COSTS. 

Where  costs  were  taxed  In  excess  of  those  alkmed  by  Code  Civ.  Proc  I 
3076,  subd.  2,  and  the  clerk  attempted  to  oorrect  the  error  by  stdJcing  out 
the  costs,  except  disbursements,  of  which  correction  the  defeated  party 
did  not  know  until  subsequent  to  the  expiration  of  the  time  to  retax,  pur- 
suant to  Municipal  Court  Code,  {  171,  the  cleric  will  not  be  compelled 
by  mandamus  to  restore  the  costs  as  fixed  in  origtnoi  ovden 

Appeal  from  Special  Term,  Kings  County. 

•  Application  by  David  Ross  for  a  peremptory  writ  of  mandamus  to 
compel  James  W.  Tuomey,  as  Clerk  of  the  Seventh  District  Municipal 
Court  of  the  Borough'  of  Brooklyn,  to  restore  costs  as  originally  taxed. 
Writ  denied,  and  nelator-appeals.    ASirmed. 

Th6  following  is  tfie  opinion  of  Callaghan,  J.,  at  Special  Term: 
The  relator  was  the  successful  party  in  a  proceeding  brought  In  the  Munici- 
pal Court  to  difl9)08sess  him  from  certain  premises.  The  final  order  awarded 
to  the  relator  costs  oi(  the  prooeeding.  Upon  application  of  the  relator,  who 
is  an  attorney,  the  deputy  derk  of  the  Municipal  Court  taxed  costs  at  $81, 
which  included  $6  disbursements.  The  defeated  party  in  that  proceeding 
had  no  knowledge  that  the  costs  had  been  so  taxed  until  after  his  time  to  re- 
tax,  pursoanl  4u}  section  171  of  the  Municipal  Court  Code  (Iiaws  IftlS,  a  279), 
and  his  tliae  to  appeal  had  ^pire<E.  The  clerk  of  that  (>ourt»  so  far  as  ai>- 
peares  voluntarily  altered  the  liLal  order,  so  as  to  rescind  and  correct  the  taxa- 

4B»£lor  other  oaies  see  nine  t0pte  ft  Kinr*NUMBdDR  In  all  Key-Nixmb«rM  mswCa  ft  IvAtxm 
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tloD  of  costs,  and  allows  only  Oe  item  <d  $d  dlEfcaraementa  The  relator 
now  seeks  by  a  wrtt  of  mandamus  to  compel  the  clerk  to  restore  the  costs  as 
originally  taxed* 

[1-3]  There  Is  no  provision  of  law  allov^ing  the  amomit  of  costs  as  taxed. 
The  authority  for  costs  In  a  summary  proceeding  is  found  in  section  3076, 
subd.  2,  e£  the  Code  of  Civil  Prooedure.  Under  that  provisicm  the  maximum' 
amount  to  be  allowed  is  f  10  and  disbursements  in  certain  casea  Cohen  v. 
Melle,  4$  Misc.  Rep.  70,  86  N.  Y.  Supp.  514.  The  clerk,  therefore,  had  no 
power  to  tax  the  costs  and  disbursements  at  $81.  His  act  in  so  doing  was, 
however,  only  an  t^r^larlty.  It  is  claimed  here  that  this  motion  presents 
for  determination  the  broad  proposition  of  the  ri^t  of  a  clerk  to  alter  Judg- 
ments of  the  court  after  they  have  become  a  finality,  and  cannot  be  disturbed 
by  appeal,  ov  by  s  motiim  addrcsaed  to  the  oourt  Of  coarse  the  clerk  has  no 
such  power,  aad  one  cannot  successfully  or  serlou^  argue  that  he  has.  It- 
is  rare  that  tlie  situation  here  presented  arisea  The  clerk  no  doubt  honestly 
attempted  to  correct  what  was  a  manifest  errcfr.  "We  are  now  confronted 
with  the  question  as  t6  whether  this  court  should  by  mandamus  compel  the 
clerk  to  restore  the  costs  to  the  final  order.  To  do  so  would  be  to  lend  the 
power  of  this  court  to  thfr  enforcement  of  a  Ju^grorat  for  costs  which  the 
unsuccessful  party  in  the  dispossess  proceeding  was  never  legally  obligated 
to  pay.  The  power  of  the  writ  of  mandamus  would  thus  be  used,  not  to  pre- 
vent a  failure  at  Justice,  but  to  promote  an  injustice.  Such  is  not  its  o^ce. 
People  ex  rel.  Wood  v.  Assessors,  137  N.  Y.  201,  33  N.  B.  145.  The  writ  of 
mandamus  may  be  granted  or  refused  in  the  sound  discretion  of  the  court. 
In  re  Waverly,  35  App.  Div.  3S;i  In  re  Hart,  159  N.  t.  2S4,  54  N.  E.  44.  Under 
tbe  peculiar  circumstances  here  presented,  it  seems  to  me  that  the  discretion 
of  the  court  should  be  exercised  against  the  relator. 

The  motion  Is  therefore  denied.    No  costs. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  >UTNAM,  KELLV, 
and  JAYCOX,  JJ. 

Van  Zandt  &  Webb,  of  New  York  City,  for  appellant. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City,  for  respondent 

PER  CURIAM.  Order  denying  motion  for  peremptory  writ  of 
mandamus  aiBnned,  with  $10  costs  and  disbursements,  upon  the  opin- 
ion of  Mr.  Justice  Callaghan  at  Special  Term. 


(106  Misc.  Rep.  227) 

In  re  BUSH'S  WtlSL. 

(SunrogatcTs  Oonrt,  Westehester  Oounty.    February,  1^19.) 

1.  Coevs  ^as>9^StmftooA'nr*8  Coubp^Powkb  to  Allow. 

The  power  of  surrogates  to  allow  costs  is  pordy  statutory,  and  tbe 
only  law  giving  a  surrogate  power  to  award  costs*  in  a  preoeedi&g  is  ttiat 
found  in  Code  Civ.  Proc.  H  2743,  2744,  2746. 

2.  EZECUTOBS  AND  AbMINISTSATOBS   ^=»511(5) — ACCOUNTTNO CoSTS. 

The  costs  and  allowanoes  on  the  final  accounting  of  executors  should  be 
made  tf  i$m  paitie^  and  net  to  their  attorneys  ow  counsel. 

3.  EXBCUTOBS  Asn  Admuvistbatobs  ^=»485— Accounting — Counsel  Fees. 

The  fees  of  counsel  for  an  executor  or  administrator  for  services  ren- 
dered are  disbursements,  to  be  included  in  the  executor's  or  administrator's 
account,  but  are  not  tuj^able. 

In  the  matter  of  the  will  of  Andrew  I/.  Bush,  deceased.  Applica- 
tion by  attorneys  in  a  proceeding  involving  the  construction  of  the  will 
for  allowances  heaxxl,  and  costs  to  be  find  to  the  several  parties  and 
inserted  in  the  decree. 

>  54  N.  t,  aiipfk.  8S8. 
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.  Taylor  &  Coward,  of  Port  Chester,  for  petitioner; 

Wilson  Brown,  Jr.,  of  White  Plains,  for  temporary  administrator. 

Lamar  Hardy,  of  New  York  City,  for  Henry  Hobart  Bush  and 
others. 
'  David  B.Luckey,  of  New  York  City,  for  George  W.  Thomas. 

George  W.  Thomas,  of  Rochester,  for  Anna  B.  Frank, 

Nathaniel  S.  Corwin,  of  New  York  City,  for  Edward  R-  Bush. 

Wing  &  Russell,  of  New  York  City,  for  Hewlett  Bush. 

SLATER,  S.  My  predecessor  in  office  decided  that  Sarah  H.  Bush 
had  a  life  estate  under  the  will  of  Andrew  L.  Bush,  and  that  at  her 
death,  there  being  no  remaindermen,  the  estate  should  be  distributed 
according  to  the  statutes  of  distribution.  I  see  no  res^son  for  changing 
this  decision  and  I  have  made  a  written  decision  in  accordance  there- 
with. 

[1]  Several  of  the  attorneys  appearing  in  this  proceeding  have  sub- 
mitted affidavits  wherein  they  ask  for  certain  allowances  to  be  made 
to  them  by  this  court.  The  surrogate  is  without  power  to  award  costs 
or  make  an  allowance  for  any  purpose  unless  expressly  authorized 
to  do  so  by  the  Code  of  Civil  Procedure.  Jessup-Redfield's  Surr.  Pr. 
1332,  and  cases  cited;  Matter  of  Ingraham,  35  Misc.  Rep.  577,  72  N. 
Y.  Supp.  62;  Matter  of  Coonley,  38  Misc.  Rep.  219,  77  N.  Y.  Supp. 
269, 

The  power  of  surrogates  to  allow  costs  is  purely  statutoiy.  The 
only  law  which  gives  me  jx)wer  to  award  costs  in  a  proceeding  is  found 
in  sections  2743,  2744,  and  2746  of  the  Code  of  Civil  Procedure. 

The  power  of  awarding  costs  is  in  the  legal  discretion  of  the  sur- 
rogate. Matter  of  Richmond,  63  App.  EHv.  488,  71  N.  Y.  Supp.  795. 
.  [2]  The  costs  and  allowances  should  be  made  to  the  parties,  and 
not  to  their  attorneys  or  counsel.  Matter  of  Welling,  51  App.  Div. 
355,  64  N.  Y.  Supp.  1025;  Matter  of  Wright,  121  App.  Div.  581,  106 
N.  Y.  Supp.  369. 

[3]  The  fees  of  a  counsel  for  an  executor  or  administrator  for  serv- 
ices rendered  are  disbursements  to  be  included  in  the  executor's  or 
administrator's  account,  but  are  not  taxable. 

Let  bills  of  costs  be  presented,  with  detailed  affidavits,  as  to  services 
rendered  in  preparing  for  the  contest,  upon  which  bills  of  costs  and 
affidavits  the  court  will  fix  the  costs  to  the  several  parties  and  insert 
the  amount  in  the  decree. 

Decreed  accordingly. 

In  re  WAKD'S  ESTATE. 
(Snrrogate*S  Court,  New  York  County.     Aprtl  14,  1919.) 

1.  PEBPETumEs  ^=»6(4) — StrspENSioN  OF  Power  of  Alienattow. 

Trust  created  by  will  fccW  not  to  violate  Real  Property  liaw,  {  42, 
as  to  suspension  of  power  of  alienation,  because  It  was  the  intention 
of  testator  that  it  should  terminate  when  his  youngest  child  reached 
the  age  of  25  or  died  before  reaching  that  age. 

2.  Pebpetuities  <g=>9(7) — Accumulation  of  Income. 

Under  will  creating  trust  estate,  ftfW,  that  direction  for  accamuliitlcHi 
of  income  aftfir  youngest  child  became  21  was  InvaUd,  and  that  Income 
should  be  divided  equally  between  the  three  children. 

^=»For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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a  TBusra  45»S90--OBJBCTioifB  td  AccaT^V1^-^>o■ltl.     '  • 

Wbere  conduct  of  trustee,  resulting  in  surcharges,  was  due  to  lack 
of  knowledge  Of  the  manner 'in  whlcti  her  accounts  MioiUd  be  kept,  and 
misconception  of  provisions  of  will,  and  legal  lioofltation  upon  ber  right 
to  use  funds  in  the  state,  held,  costs  should  not  t>e  charged  against  her 
personally. 

In  the  matter  of  the  estate  of  Maurice  T.  Ward,  deceased.  On  ob- 
jections to  account  of  trustee. '  Report  of  referee  adopted,  with  modifi- 
cation. 

See,  also,  175  N.  Y.  Supp.  655. 

Henry  K.  Davis,  of  New  York  City,  for  trustee; 

John  T.  Magan,  of  Mt.  Vernon,  pro  se. 

FOWLER,  S,  Objections  having  be^  filed  to  the  account  of  the 
trustee,  a  referee  was  appointed  by  this  court  to  take  testimony  and 
report,  and  the  questions  now  presented  to  the  court  relate  to  the  ex- 
ceptions filed  to  the  report  of  the  referee. 

[1,2]  The  referee's  report  shows  that  he  devoted  considerable  time 
to  a  careful  examination  of  the  questions  presented  by  the  objections  to 
the  account,  and  his  findings  of  fact  should  be  confirmed-  I  adopt  the 
conclusions  contained  in  his  opinion,  except  that,  in  cpy  judgment,  the 
trust  created  by  the  will  of  the  testator  is  valid  and  does  not  violate  sec- 
tion 42  of  the  Real  Property  Law  (Console  Laws,  c.  50),  because  it  was 
the  intention  of  the  testatpr  that  it  should  terminate  when  his  youngest 
child  reached  the  age  of  25  or  died  before  reaching  that  age.  The  di- 
rection for  the  accumulation  of  income  after  the  youngest  child  became 
21  is  invalid,  and  the  income  should  be. divided  equally  between  the 
three  children,  as  indicated  in  the  opinion  of  the  referee. 

On  page  8  of  the  opinion  of  the  referee  it  is.  stated  that  the  amount 
mentioned  in  finding  of  fact  No.  57  is  $288.91.  This  should  be  $281.91, 
making  the  total  $326.90,  instead  of  $333.90.  Submit  decree  in  ac- 
cordance with  the  referee's  findings  as  herein  modified,  and  tax  costs 
on  notice. 

[3]  It  seems  to  me  that  the  conduct  of  the  trustee  which  resulted  in 
the  surcharges  recommended  by  the  referee  was  not  prompted  by  any 
intention  to  misappropriate  or  misapply  the  funds  of  the  estate,  or  to 
deprive  the  other  life  tenants  of  any  part  of  the  income.  It  was  rather 
the  result  of  her  lack  of  knowledge  of  the  manner  in  which  her  accounts 
should  be  kept,  her  misconception  of  the  provisions  of  the  will  and  of 
the  legal  limitations  upon  her  right  to  use  the  funds  of  the  estate. 

The  costs,  therefore,  should  not  be  charged  against  her  personally, 
but  should  be  paid  out  of  the  estate. 


'    In  re  WARD'S  ESTATE. 

(Surrosrate^s  Court,  New  York  County.    ApHl  14,  1910.) 

1.  Tkubts  «=»167 — ^Revoking  Lkitebs — Submission  of  Matters  to  ItEi>i:ESE. 
Wbere  issues  presented  on  application  to  revoke  letters  testamentary 
issued  to  executrix  and  to  remove  lier  as  trustee  are  the  same  as  those 
tried  before  referee  on  objections  to  account,  findings  in  contested  ac- 
counting proceeding  will  be  used  for  purpose  of  application ;  neither 
party  haTing  manifested  any  desire  to  submit  additional  evidence. 

ft5»For  other  casM  see  Mune  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  Digests  ft  Indexes 
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2.  Trusts  «=»ld6(2>^MisMiJ¥A«xia»TT  or  Tbust  FcwiH^tRsMOVAii  of  Tmus- 
n». 

Wliere  mlsiiuinagenieiit  of  trust  fnnds,  resulting  in  surcharge,  is  due 
to  misconceiktioii  of  provialons  of  will,  and  majority  of  tbose  interested 
in  trust. estate  are  natisfied  with  trustee's  management,  application  for 
removal  of  trustee  will  be  denied;   will  having  been  construed. 

In  the  matter  of  the  estate  of  Maurice  T.  Ward,  ileceased.  On  ap- 
plicatioQ  to  revoke  letters  testamentaiy  issued  to  eKecutiix,  and  to  re- 
move her  as  trustee.    Application  denied. 

See,  also,  175  N.  Y.  Supp.  654. 

Henry  K.  Davis,  of  New  York  City,  for  trustee, 

John  T.  Magan,  of  Mt.  Vernon,  pro  se. 

FOWLER,  S.  This  is  an  application  to  revoke  the  letters  testa- 
mentary issued  to  the  executrix  and  to  remove  her  as  trustee. 

[  1  ]  The  material  allegations  of  the  petition  are  denied  by  the  execu- 
trix and  trustee.  Ordinarily  this  would  necessitate  the  sending  of  this 
matter  to  a  referee  for  a  trial  of  the  issues  raised  by  the  answer,  but 
as  these  issues  are  the  same  as  those  tried  before  the  referee  on  the 
objections  filed  to  the  account  of  the  trustee,  and  as  neither  party  has 
manifested  any  desire  to  submit  additional  evidence,  I  will  accept  the 
findings  of  the  referee  in  the  contested  accounting  proceeding  for  the 
purpose  of  this  application. 

[2]  While  it  appears  from  the  report  of  the  referee  that  the  trus- 
tee is  surcharged  with  more  than  $1,000,  and  that  she  mingled  the 
trust  funds  with  her  own  money,  I  am  inclined  to  think  that  ttie  man- 
agement of  the  trust  funds  which  resulted  in  the  surcharge  was  due 
to  a  misconception  of  the  provisions  of  the  will  and  her  duties  under 
it.  As  the  will  has  now  been  construed  and  the  trustee  knows  exactly 
her  duties,  and  as  it  is  apparent  from  the  referee's  report  that  there 
was  no  deliberate  intention  to  misappropriate  or  waste  or  misapply 
the  assets  of  the  estate,  it  seems  to  me  that  it  would  not  be  for  the 
best  interests  of  the  cestuis  que  trustent  to  remove  the  trustee. 

There  are  three  parties  interested  in  the  trust  estate — ^the  petitioner 
for  the  removal  of  the  trustee,  who  is  the  husband  of  a  deceased  sister ; 
the  trustee  herself,  and  her  sister.  The  latter  has  filed  with  the  court 
an  instrument  expressing  her  satisfaction  with  the  management  of  the 
estate  by  the  trustee,  and  asking  the  court  to  deny  thfe  application  for 
her  removal.  This  would  seem  to  indicate  that  there  was  no  inten- 
tional misapplication  of  the  funds  of  the  estate  by  the  trustee  and  that 
the  majority  of  those  interested  in  the  trust  estate  are  satisfied  with 
her  management  of  it. 

The  application  to  revoke  the  letters  testamentary  issued  to  the  ex- 
ecutrix and  to  remove  her  as  trustee  is  denied^    Settle  order  on  notice. 
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LUNN  V.  lilTTAUER  et  aL 
(Snpreme  Court,  Afypelkite  Bivtelon,  Third  Department.     May  7,  IWd.) 

1.  1JIBEX4  AtHD   SJLA.NDEB  €3»6(1) — LlABILITT. 

An  article  In  a  newspaper  which  exposes  one  to  contempt,  ridicule,  and 
disgrace  Is^  libehnis  per  se. 

2.  I/XB«L  ATID  SLANDSB  ^»10(2)— CONGBES8MAN. 

An  article  In  a  newspaper  during  the  war,  holding  a  congressman  out 
at  a  npomtteer,"  or  the  tool  of  "profiteers,"  and  as  one  lending  himself 
to  the  promotion  of  private  inlBrests  at«tl^e  expense  of  the  sational  wel- 
fare, was  libelous  per  se. 

Appeal  from  Special  Term,  Schenectady  County. 

Action  by  George  R.  Lunn  against  Lucius  N.  Littauer  and  others. 
From  an  order  overrulmg  a  demurrer  to  the  complaint  and  directing 
that  an  interlocutory  judgment  be  entered,  and  also  from  the  interlocu- 
tory judgment  so  entered,  certain  defendants  appeal.  Affirmed,  with 
leave  to  defendants  to  answer  on  payment  of  costs. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Erank  Talbot,  of  Gloversville,  for  appellants. 
Frank  Cooper,  of  Schenectady,  for  respondent. 

WOODWARD,  J.  The  complaint  charges  that  on  or  abont  the  22d 
day  of  August,  1918,  the  defendants  caused  to  be  prepared,  signed,  and 
circulated  in  two  public  newspapers  in  Gloversville,  N.  Y.,  of  and  con- 
cerning the  plaintiff,  who  is  alleged  to  have  been  a  member  of  the  House 
of  Representatives  in  the  Congress  of  the  United  States  at  the  time, 
the  following  article : 

**Why  then  has  it  been  possible  that  Bepublicans  have  put  forward  and  sign- 
ed Lun&'fl  petition  for  the  BepubUcan  nomination?  The  reason  \k  an  ex- 
ample of  unparalleled  selfishness  on  the  part  of  a  few  profiteers.  The  naanu- 
faeturerSi  tanners  and  wool  dealers  who  circulated  the  petition  felt  that 
through  the  agency  of  Congressman  Lunn  they  would  be  able  to  get,  by  spe- 
cial favor,  permission  to  transport  to  the  United  States  skins  and  wool,  par- 
ticularly from  the  Cape  of  Good  Hope,  that  they  might  have  a  chance  to  make 
big  money  in  the  handling  thereof.  Ships  to^ay  are  demanded  f4»r  the  trans- 
port of  our  gaiUant  boys  to  the  fields  of  France  and  to  transport  the  enormous 
mass  of  necessary  ammunition,  food  and  equipment. 

"To  try  by  favor  to  divert  shipping  from  neceeaary  war  uses  to  oarry  pro- 
hibited skins  and  wool  is  an  unpatriotic  endeavor  unworthy  of  loyal  Ameri- 
can busintaa  men  and  particularly  nqxrehensible  on  the  part  of  a  member  of 
our  country's  war  Congress.  Fortunately  the  attempt,  even  through  this  <sup- 
poseA  influential  Democratie  agent,  failed;  it  was  thwarted  by  authorities 
at  Wa8hlB|^n«  who  would  permit  no  favoritism  to  interfere  with  the  high 
purpoMS  of  the  war. 

'^In  Ij&l^  Mr.  liunn  was  elected  by  a  majority  of  a  few  hundred  votes  run- 
ning <m  the  Democnatic  ticket ;  elected  because  of  the  disruption  of  the  Re- 
pubUcan  vote,  as  well  as  because  oC  lus  support  by  sections  of  the  Socialists 
and  other  elements,  elements  with  whom  at  one  time  or  another  Lunn  had  been 
affiliated,  among  wliom  are  not  to  be  forgotten  the  I.  W.  W.,  with  whom  he 
has  expressed  utmost  sympathy  and  ajwi^oval." 

-   -  ■         T         ■  -  •     -    -  -  -  ■  - 
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[1,2]  The  complaint,  by  way  of  inducement,  sets  out  the  fact  of  the 
great  war  and  the  conditions  surrounding  shipf>ing,  and  by  innuendo 
charges  that  the  defendants  intended  to  charge  the  plaintiff  with  dis- 
loyalty, etc.  The  defendants  on  this  appeal  lay  great  stress  upon  the 
rule  that  innuendoes  in  a  complaint  cannot  give  the  language  of  the  pub- 
lication a  broader  application,  because  it  is  not  the  office  of  an  innuen- 
do to  graft  a  meaning  upon  or  to  enlarge  the  matter  set  forth,  but  to 
explain  the  application  of  the  words  used ;  but  we  are  of  the  opinion 
that  it  is  not  necessary  to  consider  the  innuendo.  The  langfuage  used, 
in  connection  with  the  admitted  fact  that  this  country  was  at  war,  in 
urgent  need  of  shipping,  and  with  all  its  energies  devoted  to  this  pur- 
pose, was  clearly  libelous  per  se.  It  charged  the  plaintiff  with  being 
the  agent  of  selfish  and  designing  business  men,  seeking  to  gain  "big 
money"  through  his  supposed  influence  in  procuring  shipping  for  their 
own  products  in  disregard  of  the  rights  of  the  nation.  The  conduct  was 
described  as  "an  unpatriotic  endeavor  unworthy  of  loyal  American  bus- 
iness men  and  particularly  reprehensible  on  the  part  of  a  member  of 
our  country's  war  Congress."  Clearly  such  language,  used  in  the  height 
of  war  excitement,  was  intended  to  expose  the  plaintiff  to  contempt, 
ridicule,  and  disgrace,  and  this  is  the  essential  element  of  libel — it  is 
libel  per  se.  To  be  held  out  as  a  "profiteer,"  or  the  tool  of  "profiteers"; 
to  be  charged  with  lending  one's  self  to  the  promotion  of  private  inter- 
ests at  the  expense  of  the  national  welfare — is  to  invite  the  hatred  and 
contempt  of  people  generally.  This  would  be  true  to  a  considerable  ex- 
tent in  time  of  public  tranquility ;  in  the  presence  of  an  aroused  public 
sentiment,  when  a  mere  suspicion  of  unpatriotic  or  even  neutral  attitude 
was  likely  to  excite  the  hostility  of  the  unthinking,  such  a  charge  could 
not  fail  to  bring  the  plaintiff  into  disgrace,  and  might,  in  many  com- 
munities, have  invited  violence  against  his  person. 

The  order  overruling  the  demurrer,  and  the  interlocutory  judgment 
entered  on  such  order,  are  right,  and  should  be  affirmed,  with  costs,  and 
with  leave  to  the  defendants  to  answer  within  20  days.    All  concur. 


UOe  Misc.  Rep.  252) 

BRIDGEPORT  CONST.  CO.  et  al.  v.  DUl^TBY,  Stat6  Com'r  of  Highways, 

et  al. 

(Supreme  Court,  Special  Term,  Albany  Comity.     February,  1919.) 

1.  HzoHWAYS    ^s»113(4) — Statb    Highway.  .Cozvteaot^^-Constbttotion — Rs- 

PAI&8. 

Contract  for  improvement  of  state  highway  and  to  guarantee  *  and 
maintain  it  for  three  years,  and  vTithout  charge  to  make  repairs,  etc.,  ne- 
cessitated by  ordinary  wear  and  tear,  defective  materials,  or  other  de- 
fects in  work,  referred  to  ''any  and  all  repaira,"  and  not  simply  to  making 
good  imperfect  work  or  defective  material,  and  entitled  oomniisalODer  of 
highways  to  uae  money  retained  for  making  repairs. 

2.  HlOHWATS    <S=^112— IlionWAT    LrAW— CONSTaUCTIOW    ANJD    iKPROVEHENTft— 

Maintenance  AND  Repaibs. 

The  clear  distinction  iii  the  Highway  Law  between  "construction  and 
improvement'^  of  a  highway  and  Its  ''maintenance  and  repair"  existed  at 
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enactment  cxf  Hlj^way  Beferendum  Act,  and  has  been  part  of  Highway 
Law  from  Inception  of  policy  of  improved  state  and  county  highways. 

3.  HiQHWATS  ^==>99%,  New,  vol.  14  Key-No.  Series — Comstbuction  and  Ih- 

FBOVEMKNT — ^MAirTTKNANCB  AWD  ReI^AIE— STATUTE. 

While  Highway  Law,  |  171,  provides  for  appropriation  of  funds  from 
state,  treasury  for  **mainteuanoe  and  repair"  of  state  and  county  highways, 
the  moneys  made  available  by  the  Highway  Referendum  Act  can  be  ap- 
propriated solely  for  the  ''construction  and  improvement"  of  such  high- 
ways. 

4.  HlOHWATB  €=»11S(S) — GONSTBtTCrnON — OtJARANTT   CLAUSE — RePAIBS. 

Specification  that  a  contraetor  gnamntee  and  maintain  highway  for  three^ 
years  tends  to  increase  bide,  but,  where  ho  amovrnt  waa  thereby  tnduded 
in  total  bid  for  construction,  validity  of  tspeciflcation  is  to  be  determined, 
not  by  particular  case,  but  by  what  is  possible  under  it,  and  it  attempts 
to  provide  for  maintenance  and  repair  out  of  fund  appropriated  for  con- 
struction and  improvement  in  violation  of  Highway  Referendum  Act 

6.  Highways  4B»lld(l) — GoNSTsacmoN  Ooiitkaot — GxTABAKrr. 

Provision  in  highway  eoKistruGtion  contract  that  contractor  guarantee 
and  maintain  road  for  three  years,  authorising  reteation  of  percentage  of 
contract  price  for  one  year  after  acc^tance  of  work,  is  not  a  guaranty  of 
quality  and  character  of  work, 
e.  Go^vsrrnrnoNAL  Law  ^b»43(1) — ^BBifnrrr  of  Pbovision— Waives. 

A  party  may  waive  the  ben^t  of  a  oonstitational  provision. 

7.  Highways  4b»113<8) — Oontbact— Retention  on  Guabantt  Accoxjnt^—Re- 

coveky  by  gontbactobs. 

Gontractor,  who  completed  highway  and  was  paid  everything  due  under 
his  contract,  except  the  5  per  cent,  retained  by  highway  commission  un- 
der dause  requiring  contractor  to  guarantee  maintenance  of  repairs, 
could  not  lie  by  and  obtain  benefit  of  contract,  and  then  seek  to  recover 
retained  money  and  escape  terms  of  agreement  as  to  repairs,  because  of 
want  of  power  in  highway  commissioner  to  contract  to  pay  for  such  re- 
pairs out  of  such  moneya 

8.  States  ^:b»i68% — Rbstbaining  ExpENDrrtmE  of  Money. 

An  action  to  restrain  the  expenditure  of  state  moneys,  if  such  expendi- 
ture is  illegal,  can  be  brought  by  the  people  of  the  state  alone. 
0.  Highways  ^»113(3) — Construction  Gontract— Ultba  Vibes — Estoppel. 

Where  act  of  highway  commissioner  in  retaining  percentage  of  con- 
tract price  for  highway  construction,  under  a  clause  requiring  contractor 
to  guarantee  its  maintenance  and  repair,  was  not  per  se  illegal  or  malum 
prohibitum,  but  was  simply  ultra  vires  as  an  attempt  to  pay  for  repairs 
out  of  moneys  appropriated  under  Highway  Referendum  Act,  the  con- 
tractor, having  had  full  benefit  of  contract,  is  estopped  from  questioning 
its  validity. 

Action  by  the  Bridgeport  Construction  Company  and  Charles  W.  H. 
Arnold,  as  its  trustee  in  bankruptcy,  against  Edwin  Duffey,  as  State 
Commissioner  of  Highways  of  the  State  of  New  York,  and  Fred  W. 
Sarr,  as  Second  Deputy  State  Commissioner  of  Highways.  On  motion 
to  dismiss  complaint.    Motion  granted. 

Benjamin  P.  Wheat,  of  Saratoga  Springs,  for  plaintiffs. 
Charles  D.  Newton,  Atty.  Gen.  (Arthur  E.  Rose,  Third  Deputy  Atty. 
Gen.,  of  counsel),  for  defendants. 

HINMAN,  J.  The  plaintiff,  a  domestic  corporation,  entered  into 
a  contract  on  the  Uth  day  of  March,  1914,  with  the  state  of  New  York 
for  the  improvement  of  the  Coxsackie  village  highway  No.  5369,  lo- 
cated in  the  county  of  Greene,  state  of  New  York.    By  the  terms  of 
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the  contract  the  plaintiff  agreed  to  construct  the  said  highway  in  ac- 
cordance with  the  plans  and  specifications  which  were  made  a  part 
thereof.  Upon  the  completion  of  said  highway  the  state  of  New  York 
agreed  to  pay  the  sum  of  $25,161.54. 

The  construction  of  said  highway  was  completed  and  accepted  by 
the  state  commissioner  of  higliways  on  or  about  the  11th  day  of  No- 
vember, 1914,  and  thereafter  the  plaintiff  received  from  the  state  of 
New  York,  pursuant  to  the  terms  of  said  contract,  the  sum  of  $22,- 
093.60,  leaving  a  balance  in  the  hands  of  tiie  commissiofier  of  high- 
ways of  $3,067.94,  of  which  the  sum  of  $608.89  was  retained  and  held 
by  the  state  commissioner  of  highways  as  a  guaranty,  pursuant  to  the 
provisions  of  section  20  of  said  contract  wUch  proviides  as  follows: 

"The  contractor,  In  consideration  of  the  moneys  to  he  paid  and  received  for 
the  construction  of  such  work,  hereby  expressly  covenants  and  ajgrrees  for  a 
period  of  three  years  to  guarantee  and  maintain  the  parts  of  the  road  here- 
inafter mentioned  and  under  the  following^  eonditions: 

"The  base  of  the  road  when  laid  i^all  be  accepted  in  writing  bj  the  state 
commissioner  of  highways,  and  after  such  acceptance  In  writing  is  given  by 
the  state  commlsspioner  of  hlghwiayg  the  contractor  then  eevenants  and  agrees 
to  guarantee  and  maintain  aU  that  part  of  said  road  over  the  accepted  base  for 
a  period  of  three  years  from  the  final  acc^[>tanee  thereof  by  the  state. 

"The  contractor  further  agrees  to  promptly  make  and  execute  free  of 
charge  any  and  all  repairs  to  said  part  of  said  road  and  renew  all  such  ma- 
terials as  aforesaid  as  may  become  necessary  from  ordinary  and  legitimate 
wear  and  tear,  from  natural  causes,  or  from  defective  materials,  and  to  re- 
store said  portion  of  said  work  to  the  proper  grade  ii  it,  falls  below  it  any 
place,  and  remedy  all  such  defects  aa  may  dis(dose  themselves  during  said 
period  of  three  years,  even  if  the  repairs  are  not  or  caAHot  be  made  during 
the  said  teim.  In  case  of  the  failure  of  the  contractor  so  to  malfie  the  requir- 
ed repairs  and  renewals  the  state  commissioner  of  highways  may  have  the 
work  done  and  any  expense  may  be  paid  under  the  sum  retained  l^  tbe  state 
under  this  contract,  and  that  being  insufScient  or  there  being  none  on  hand 
the  contractor  and  the  surety  company  on  his  bond  shall  make  good  the  de- 
ficiency. The  state  commissioner  of  highways  shall  decide  when  work  is  in 
need  of  r^airs  during  the  term  of  the  guaranty.  The  guaranty  and  main- 
tenance requirements  will  apply  only  to  that  part  of  the  work  for  which  it  is 
expressly  stated  herein  that  the  contract  price  shall  cover  the  guaranty  and 
maintenance  for  a  period  of  three  years. 

**A  sum  equal  to  5  per  centum  of  the  contract  price  for  that  part  of  the  work 
for  which  guaranty  is  required  will  be  retained  out  of  the  moneys  accruing  to 
the  contractor  for  a  period  of  one  year  after  the  completion  and  acceptance 
of  the  work." 

On  the  20th  day  of  November,  1914,  the  plaintiff  was  duly  adjudi- 
cated a  bankrupt  by  the  United  States  District  Court  of  the  Southern 
District  of  New  York,  and  thereafter  Charles  W.  H:  Arnold  was  ap- 
pointed the  receiver  of  said  bankrupt,  and  upon  qualifying  as  such 
receiver  entered  upon  the  duties  of  such  office.  Thereafter  the  said 
receiver  was  duly  appointed  and  qualified  as  the  trustee  in  bankruptcy 
of  the  plaintiff,  and  by  an  order  of  the  United  States  District  Court 
of  the  Southern  District  of  New  York  is  authorized  to  commence  this 
action. 

On  the  22d  day  of  April,  1915,  the- commissioner  of  highways  no- 
tified the  plaintiff  that  certain  repairs  had  become  necessary  upon  state 
highway  No.  5369,  and  thereby  directed  said  plaintiff  to  proceed  with- 
in 20  days  from  the  date  thereof  to  make  the  repairs  therein  ilesig- 
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nated.  Upon  the  18th  day  of  May,  1915«  the  oocnmlssLonclr  df  high- 
ways notified  the  plaintiff  in  writing  that,  unless  the  repairs  set  forth 
in  said  notice  were  made  within  10  days  from  the  date  thereoi,  the 
department  oi  highways  would  proceed  to  perform  the  same  in  such 
manner  as  was  deemed  advisable  and  that  the  moneys  held  by  the 
state  commissioner  of  highways  under  section  20  of  the  contract  Would 
be  applied  toward  the  cost  of  such  work. 

On  or  about  the  7th  day  of  July,  1915,  the  sftate  commisskiner  of 
highways  notified  the  plaintiff  that  whereas,  10  days  had  expired,  and 
neither  the  cootraetor  nor  the  receiver  nor  the  surety  company  upon 
the  bond  of  the  contractor  had  complied  with  the  notice  hereinabove 
mentioned^  it  was  ordered  that,  pursuant  to  the  terms  of  said  contract 
for  the  improvement  of  Coxsadoe  village  state  higjbiwsy  No.  5369,  said 
contract  was  thereby  canceled  and  annulled ;  aod  it  was  further  or- 
dered that  aU  or  so  much  tliereof  as  might  be  necessary  of  tiie  sum  of 
$608.89  retained  for  the  guaranty  of  the  first  year's  maintenance  work 
on  said  highway  should  be  and  the  same  was  thereby  made  applicable 
to  any  expense  which  might  be  incurred  by  the  state  in  such  mainte* 
nance,  owing  to  the  neglect  or  refusal  of  the  contractor*  or  the  surety 
company  to  perform  the  same. 

On  the  8th  day  of  October,  1915,  summons  and  complaint  in  the 
above-entitled  action  were  served  upon  the  defendants  herein,  in  and 
by  which  the  plaintiff  seeks  to  restrain  the  defendants  from  using  the 
said  sum  of  $608.89  for  the  purpose  of  maintaining  or  repairing  said 
state  highway  No.  5369.  Upon  the  trial  of  the  issues  joined  herein  the 
following  facts  other  than  those  already  stated  were  stipulated : 

*'Thtrd.  Tliat  certain  repairs  became  neoeesary  upon  said  state  bighway 
5369  during  the  period  of  one  year  after  th«  corapletioB  tbereof ;  that  th<^ 
commissioner  of  highways  has  estimated  that  of  said  i-cqpalrs  a  part  thereof 
have  bocome  necessary  by  reason  of  ordinary  wear  and  tear  and  causes  other 
than  defe<?tive  workmanship  or  materials  In  the  amount  of  $406.50.  and  that 
the  said  state  eommissloner  of  highways  proposes  to  apply  the  said  sum  of 
$406.50  of  the  retained  perceatage  wider  the  contract  foir  the  construction  of 
said  highway  for  making  said  repairs  daimod  to  have  becrane  necessary 
through  ordinary  wear  and  tear  and  causes  other  than  defective  workman- 
ship and  materials,  and  to  expend  the  halance  of  said  retained  percentage  to- 
wards the  making  of  repairs  claimed  to  be  due  to  defective  workmanship 
and  materials. 

''Fourth.  That  pursuant  to  eectioa  20  of  the  eontraet  fior  the  constractioD 
of  said  highway  (a  part  of  Exhibit  1)  the  base  of  the  road  when  laid  was  duiy 
aocepfed  !n  writing  by  the  state  commissioner  of  highways. 

"riftb.  That  th€i*e  was  no  amount  added  to  or  inclnded  in  the  contractor's 
total  bid  pHce  for  the  construction  of  said  higlvway  No.  5369,  pursuant  to  the 
contract  and  speciflcatioas  therefor  (Exhibit  1  herein)  by  reason  of  the  guaran- 
ty clause  Csoction  20)  contained  in  said  contract,  and  that  there  was  no  amount 
added  nor  Inclnded  in  the  endneor's  estimate  made  upon  the  construction  of 
said  highway  prior  to  the  letting  of  the  contract  therefor." 

Upon  these  facts  the  defendant  moved  to  dismiss  the  complaint  of 
the  plaintiff  herein  upon  the  grounds^  first,  that  the  complaint  fails  to 
state  facts  sufficient  to  constitute  a  cause  of  action ;  and,  secoixl,  that 
the  proof  submitted  by  the  plaintiff  is  inaufikient  upon  the  merits  to 
constitute  a  cause  of  actiotv  against  the  defendant. 

[1]   Section  20  of  the  specilcatioos  is  t-he  only  portion  of  the  con- 
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tract  which  needs  judicial  interpretation.  It  is  conceded  that  out  of 
the  money  retained  hy  the  commissioner  of  highways  a  certain  amount 
is  to  be  expended  by  said  commissioner  for  the  purpose  of  making  re- 
pairs which  have  become  necessary  through  "causes  other  than  de- 
fective workmanship  or  materials."  The  contention  of  the  plaintiff  is 
that  these  highway  moneys  were  made  available  by  the  Highway 
Referendum  Act  of  1912  (Laws  1912,  c.  298) ;  that  the  moneys  there- 
by made  available  could  be  appropriated  by  the  Legislature  only  for 
the  purpose  of  constructing  and  improving  the  sta^e  and  county  high- 
ways, and  not  for  the  purpose  of  making  repairs  thereto  after  such 
improvement;  and  that  the  use  of  these  moneys  for  repairs  would 
violate  not  only  the  Referendum  Act,  but  article  3,  section  21,  of  the 
state  Constitution  and  section  36  of  the  State  Finance  Law  (Consol. 
Laws,  c.  56),  which  prohibit  llie  use  of  funds  of  the  state  for  any 
purpose  other  than  that  specifically  set  forth  in  the  act  appropriating 
such  funds ;  that  if  section  20  of  the  specifications  is  to  be  construed 
broadly  enough  to  include  repairs  which  have  become  necessary 
through  "causes  other  than  defective  workmanship  or  materials,"  it 
is  an  indirect  method  of  providing  for  the  repair  and  maintenance  of 
the  highways  of  the  state  out  of  the  construction  moneys  not  appro- 
priated for  that  purpose.  The  further  contention  of  the  plaintiff  is 
that,  if  section  20  of  the  specifications  cannot  be  thus  broadly  inter- 
preted, so  as  to  include  repairs  not  caused  by  defective  workmanship 
or  materials,  there  is  no  authority  under  the  specification  itself  per- 
mitting the  highway  commissioner  to  use  any  portion  of  the  retained 
percentage  for  the  making  of  the  repairs  in  question. 

It  seems  clear  to  me  that  the  repairs  required  by  specification  No. 
20  have  reference  to  "any  and  all  repairs,**  of  whatever  name  or  nature 
whatsoever,  and  not  simply  to  making  good  the  imperfect  work  done 
or  the  defective  material  used  therein  by  the  plaintiff.  Thus  the  com- 
missioner of  highways  is  entitled  to  use  the  moneys  for  the  repairs  in 
question  unless  the  plaintiff  can  succeed  upon  other  grounds. 

[2,  3]  There  is  a  clear  line  of  distinction  in  the  Highway  Law  be- 
tween "construction  and  improvement**  of  a  highway  on  the  one  hand 
and  "maintenance  and  repair"  on  the  other.  See  Highway  Law  (Cofi- 
sol.  Laws,  c.  25)  arts.  6,  7.  This  distinction  existed  at  the  timie  of  the 
passage  of  the  Referendum  Act  of  1912  (Laws  1912,  c.  298),  and  had 
existed  in  the  Highway  Law  from  the  inception  of  the  policy  of  im- 
proved state  and  county  highways.  Express  provision  is  made  for  the 
appropriation  of  funds  from  the  state  treasury  to  maintain  and  repair 
the  state  and  county  highways  of  the  state.  Highway  Law,  §  IFl.  An 
examination  of  the  Highway  Referendum  Act  (Laws  1912,  c.  298), 
which  made  available  the  moneys  used  in  connection  with  this  highway 
contract,  discloses  that  the  moneys  thereby  made  available  could  be 
appropriated  solely  for  the  purpose  of  "constructing  and  improving" 
highways.    No  mention  is  made  of  "maintenance  and  repairs.*' 

The  theory  of  the  plaintiff  is  that  the  repairs  in  question  are  not 
part  of  the  new  work  contemplated  by  the  statute  when  it  made  moneys 
available  by  bond  issue  for  the  "construction"  of  highways,  but  it  is 
the  "repair"  of  old  work,  which  is  dearly  distinguished  from  the 
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former  in  the  Highway  Law,  and  which  is  separately  provided  for  in 
that  law  and  in  the  making  of  appropriations  hy  the  Legislature. 

[4]  It  is  contended  that  the  requirements  of  specification  20,  that 
the  contractor  guarantee  and  maintain  the  road  for  three  years,  neces- 
sarily tended  ^o  impose  upon  the  bond  moneys  a  burden  which  was 
illegal,  in  that  bidders  would  ftaturally  present  higher  bids  to  meet  the 
additional  repair  requirements,  and  thus  indirectly  the-  bond  moneys 
which  had  been  appropriated  for  new  construction  would  be  misappro- 
priated for  the  making  of  repairs.  People  ex  rel.  Hall  v.  Maher,  56 
Hun,  81,  84,  9  N.  Y.  Supp.  94. 

It  seems  clear  to  me  that  the  natural  result  of-  this. guaranty  clause 
is  to  increase  the  amount  which  contractors  will  bid  for  the  construc- 
tion of  highways  where  the  contract  for  the  same  contains  this  guar- 
anty clause,  and  that  by  the  terms  of  section  20  of  the  specifications 
an  attempt  was  made  through  this  guaranty  clause  to  provide,  for  a 
period  of  three  3rears,  for  the  maintenance  and  repair  of  such  highway^ 
out  of  the  funds  appropriated  for  construction  and  improvement. 

It  is  stipulated  as  one  of  the  facts  in  this  case  that  there  was  no 
amount  added  or  included  in  the  contractor's  total  bid  price  for  the 
construction  of  the  highway  in  question  by  reason  of  this  guaranty 
clause,  but  it  seems  to  me  that  the  validity  of  the  clause  itself  must  be 
determined,  not  by  the  facts  of  this  particular  case,  but  by  what  h 
possible  under  it,  as  was  said  by  Judge  Hiscock  in  People  v.  Klinck 
Packing  Co.,  214  N.  Y.  121,  138,  108  N.  E.  278,  Ann.  Cas.  1916D, 
1051. 

[5]  I  cannot  agree  with  the  counsel  for  the  defendant  that  the 
guaranty  included  under  section  20  of  the  specifications  is  "a  guaranty 
of  the  quality  and  character  of  the  work,"  such  as  was  indicated  by 
Judge  Haight  in  People  ex  rel.  North  v.  Fcatherstonhaugh,  172  N. 
Y.  112, 64  N.  E,  802,  60  L.  R.  A.  768.    In  that  case  Judge  Haight  said : 

"We  think  the  repairs  required  by  the  contract  have  reference  to  making 
good  the  imperfect  work  done,  or  the  defective  material,  used  therein.*' 

But  here  by  the  stipulated  facts  we  have  an  admission  that  it  is  not 
making  good  the  imperfect  work  or  materials  but  is  a  guaranty  to 
make  repairs  which  **have  become  necessary  by  reason  of  ordinary 
wear  and  tear  and  causes  other  than  defective  workmanship  or  ma- 
terials." 

[6-8]  But  whether  the  specification  in  question  involved  an  ex- 
penditure of  moneys  for  a  purpose  not  authorized  by  the  Appropria- 
tion Act  (Laws  1911,  c.  92)  or  not,  there  are  two  sufficient  answers 
to  the  plaintiff's  complaint.  An  action  to  restrain  the  expenditure  of 
such  state  moneys,  if  such  expenditure  is  illegal,  it  seems,  could  be 
brought  by  the  people  of  the  state  alone.  County  of  Albany  v.  Hooker, 
204  N.  Y.  1,  19,  97  N.  E.  403. 

Moreover  a  party  may  waive  the  benefit  of  a  constitutional  provi- 
sipn.  Vose  v:  Cockcroft,  44  N.  Y.  415 ;  Conde  v.  City  of  Schenectady, 
164  N.  Y.  258,  263,  58  N.  E.  130.  Certainly  the  plaintiff,  the  contrac- 
tor, who  has  done  the  work  and  has  been  paid  everything  due  him 
under  the  contract,  except  the  small  percentage  here  involved,  could 
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not  li^  by  and  obtain  the  benefit  of  the  contract,  and  then  ask  that  the 
retained  nsoneys  be  paid  to  him,  and  that  he  be  permitted  to  escape 
the  terms  of  the  agreement  as  to  these  repairs,  because  of  want  of 
power  in  the  highway  commissioner  to  contract  to  pay  for  such  re- 
pairs out  of  such  moneys. 

The  plaintiff  claims  the  moneys  reserved  to  guarantee  the  perform* 
ance  of  the  work  to  be  the  moneys  of  the  contractor,  on  the  ground 
that  the  contractor  did  not  estimate  any  additional  cost  for  these  re- 
pairs when  submitting  its  bid,  and  yet  the  contractor  seeks  to  avoid 
the  work  of  repairs  on  the  theory  that  the  contract  contemplated  the 
expenditure  of  public  moneys  for  a  purpose  not  covered  by  the  Ap- 
propriation Act.  The  effect  of  granting  him  the  relief  sought  would  not 
be  to  prevent  improper  expenditure,  but  to  permit  him  to  escape  his 
just  obligations  voluntarily  assumed.  Thus  it  is  not  a  taxpayer  or 
the  state  which  is  seeking  to  impeach  the  transaction,  but  it  is  the  con- 
tractor who  has  acquiesced  in  the  unauthorized  act  and  benefited  by 
it,  and  who,  in  my  judgment,  is  equitably  estopped  from  question- 
ing it. 

[9]  It  could  not  be  contended  that  the  act  of  the  highway  commis- 
sioner was  per  se  illegal,  or  malum  prohibitum,  but  simply  ultra  vires. 
It  was  simply  one  of  capacity  or  power  of  the  highway  commissioner 
to  agree,  directly  or  indirectly,  to  pay  for  repairs  out  of  the  referen- 
dum moneys.  The  plaintiff,  having  had  the  full  benefit  oi  the  con- 
tract, is  estopped  from  questioning  its  validity.  City  of  New  York 
v.  Sonnebom,  113  N.  Y.  423,  ZIN.  E.  121;  Sheldon  H.  B.  Co.  v. 
Eickemeyer  H.  B.  M.  Co.,  90  N.  Y.  607;  Rothschild  v.  Title  Guaran- 
tee &  Trust  Co.,  204  N.  Y.  458,  461,  97  N.  E.  879,  41  L.  R.  A.  (N.  S.) 
740;  Pollitz  v.  Wabash  R.  R.  Co.,  207  N.  Y.  113,  129,  100  N.  E.  721; 
City  of  New  York  v.  Delli  Paoli,  202  N.  Y.  18,  94  N.  E.  1077. 

Since  a  court  of  equity  cannot  grant  the  relief  sought  herein,  the 
motion  of  the  defendant  to  dismiss  the  complaint  of  the  plaintiff  is 
granted. 

Motion  granted. 


Digitized  by 


Google 


Sup.  Ct)  MOBMIO  T.  NSW  TOdU  QBST.  B.  GO.  665 

M0ENI6  y.  NBW  YOBK  CENT.  R.  CO.  et  lU.  # 
(StipFeme  Oo«rt,  ^pelkite  IdvUioii,  Second  Department    April  17,  1919.) 

1.  Navigable  Waters  ^=s»37(4) — Land  TJndbb  Wateb — Railboad  Right  of 

Way. 

Where  title  to  land  under  water,  over  which  a  railroad  right  of  way 
was  located,  was  in  the  people  of  the  state,  the  location  of  the  railroad 
did  not  confer  upon  the  railroad  company  any  title  to  the  same,  but  at  the 
'     most  an  implied  license  to  build  along  the  course  selected. 

2.  Navigable  Watbbs  ^s93&(1) — ^Ripabian  Rightb-^Stbebt  Bbtwbibit  Wateb 

AND  Upland. 

The  intervention  of  a  public  street  between  uplands  and  navigable 
water,  where  the  title  to  the  bed  of  the  street  is  in  the  adjoining  owners, 
docs  not  deprive  them  of  riparian  rights. 

3.  Navigable  Watebs  ^=»39(1) — Ripabian  Rights — ^Railroad  Between  Wa- 

ter AND  Upland. 

Title  of  a  railroad  company  to  land  underlying  its  right  of  way  lying 
between  upland  owners  and  navigable  waters  does  not  destroy  the  ri- 
parian rights  appurtenant  to  the  upland  in  front  of  which  it  runs;  the 
Intervention  of  a  railroad  modifying  the  riparian  rights  only  to  the  ex- 
tent that  physical  conditions  compel. 

4.  Estoppel  «=>88 — ArtisR-ACQUiBED  Tttlb. 

Where  a  person  executed  a  deed  to  land  with  oovenants  of  warranty, 
title  afterward  acquired  by  the  graoitor  from  the  state  by  grant  would 
immediately  vest  in  the  grantee  by  estoppel  as  the  result  of  the  covenant 
of  warranty. 

5.  Navigable  Watera  <&»30(2)— Riparian  Rights— Conveyance  to  Rail- 

road. 

A  grant  by  an  owner  of  uplands  of  land  in  front  of  his  shore  to  a  rail- 
road company  for  purposes  <a  passenger  and  freight  stations,  reserving 
access  to  and  use  of  any  wharf  that  the  railroad,  company  might  erect  on 
the  land,  carried  with  it  the  riparian  rights  n^t  reserved. 

e.  Railroads  ^cs»39(1) — Riparian  Rights. 

Riparian  rights  may  attach  to  land  acquired  by  railroad  companies  for 
purposes  other  than  a  right  of  way. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Frank  C.  Moenig  against  the  New  York  Central  Railroad 
Company  and  another.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

Plaintiff  appeals  from  a  Judgment  of  the  Special  Term,  entered  in  the  office 
of  the  clerk  of  the  county  of  Westchester  on  the  25th  day  of  February,  1918. 
The  plaintifr  brought  this  action  in  equity,  asking  the  court  to  adjudge  that 
as  the  owner  of  certain  premises  described  in  the  complaint  he  is  entitled,  as 
against  the  defendants,  to  riparian  rights  in  and  over  the  land  now  or  formerly 
covered  by  the  waters  of  the  Hudson  ri-ver  in  front  of  his  premises,  and 
that  an  act  of  the  Legislature  of  the  state  of  New  York,  authorizing  the  com-' 
niissioners  of  the  land  oflice  to  grant  certain  lands  imder  water  to  the  village 
of  Tarrytown,  is  void.  This  action,  which  is  one  of  six  of  a  like  nature  and 
tried  at  the  same  time,  resulted  in  a  judgment  dismissing  the  complaint  on 
the  merits,  and  the  plaintiff  appeals. 

See,  also,  186  App.  Div.  139,  173  N.  Y.  Supp.  649;  175  N.  Y.  Supp. 
893,  896,  899,  901,  926. 

Argued  before  MIIXS,  RICH,  BLACKMAR,  KELLY,  and  JAY- 
COX.  JJ. 

^ssFor  other  cases  see  same  topic  ft  KEIY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Joseph  B.  Thompson,  of  White  Plains  (Frank  D.  Briggs  and  Ernest 
F.  Griffin,  both  of  Tarry  town,  on  the  brief),  for  appellant. 

Georerc  H.  Walker,  of  New  York  City  (Crosby  J.  Beakes,  of  New 
York  City,  on  the  brief),  for  respondent  Railroad  Co. 

Hugh  A.  Thornton,  of  Tarrytown,  for  respondent  village  of  Tarry- 
town. 

BLACKMAR,  J.  [1]  At  the  time  of  the  original  location  of  the 
right  of  way  of  the  Hudson  River  Railroad  Company  in  1847,  Abra- 
ham Becker  and  David  Jacobus,  predecessors  in  title  to  the  plaintiff, 
owned  certain  uplands  adjacent  to  the  Hudson  river  at  Tarrytown,  to 
which  riparian  rights  were  appurtenant.  The  railroad  right  of  way 
was  located  in  front  of  said  premises  200  or  300  feet  outside  of  high- 
water  mark,  and  was  82^^  feet  in  width.  The  title  to  the  land  under 
water  over  which  the  right  of  way  was  located  was  in  the  people  of  the 
state  of  New  York,  and  the  location  of  its  line  did  not  confer  upon 
the  railroad  company  any  title  to  the  same,  hut,  at  the  most,  an  implied 
license  to  build  along  the  course  selected.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.  V.  Aldridge,  135  N.  Y.  83,  32  N.  E.  50,  17  L.  R.  A.  516.  In  1848 
Becker  and  Jacobus  executed  and  delivered  to  the  railroad  company 
a  warranty  deed  that  purported  to  convey  to  the  company  the  strip 
of  land  under  water  upon  which  the  right  of  way  was  located.  In 
1851  they  executed  and  delivered  a  like  deed  which  purported  to 
convey  to  the  railroad  company  a  plot  of  ground  100  feet  wide,  then 
under  water  and  lying  to  the  east  of  the  right  of  way,  and  another 
plot,  to  the  west  of  the  right  of  way,  bounded  "on  the  west  by  the 
Hudson  river."  As  Becker  and  Jacobus  did  not  own  the  land  under 
water,  these  deeds  conveyed  no  title  to  the  railroad;  but  it  is  upon 
the  effect  of  the  grant  of  1851  that  this  case,  in  our  opinion,  turns. 

In  1850,  the  Legislature  authorized  the  commissioners  of  the  land 
office  to  convey  to  the  railroad  company  any  land  belonging  to  the  state 
"which  may  be  required  for  the  purposes  of  their  road."  Chapter 
140,  Laws  of  1850.  The  railroad  company,  having  in  1868,  by  appro- 
priate proceedings,  widened  its  right  of  way  to  a  width  of  160  feet, 
applied  to  the  comn>issioners  of  the  land  office  for  a  grant,  and  on 
the  26th  of  December,  1873,  it  received  a  patent  of  a  strip  of  land 
underlying  the  right  of  way  as  widened  in  1868.  In  1860  one  Seth 
Bird,  a  grantee  of  Becker  and  Jacobus,  obtained  from  the  commis- 
sioners of  the  land  office  a  patent  for  a  tract  of  land  originally  under 
water,  which  was  bounded  to  the  west  on  the  grant  made  by  Becker 
and  Jacobus  to  the  railroad  company,  as  above  stated.  For  the  land 
lying  between  that  so  patented  to  Seth  Bird  and  that  patented  to  the 
railroad  company  in  1873,  no  grant  has  been  made  by  the  state,  and  the 
title  thereto  still  remains  in  the  state,  notwithstanding  the  Becker  and 
Jacobus  grant,  unless  it  has  been  acquired  by  the  railroad  company 
by  adverse  possession.  We  do  not,  however,  think  it  necessary  to  the 
disposition  of  this  case  to  decide  the  question  of  adverse  possession. 

In  1858  Seth  Bird  and  the  railroad  company  agreed  on  the  dedi- 
cation to  the  public  use  for  a  highway,  to  be  called  Bird  avenue,  of  a 
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strip  of  land  lying  partly  within  the  limits  of  the  grant  made  by 
Becker  and  Jacobus  to  the  railroad  company,  and  partly  on  land  orig- 
inally under  water,  granted  to  Seth  Bird  in  1860.  The  plaintiff  ac- 
quired, through  mesne  conveyances  from  Seth  Bird,  a  lot  of  land 
50  feet  wide  on  the  easterly  side  of  and  abutting  on  Bird  avenue.  On 
either  side  of  plaintiff^'s  premises  are  the  premises  of  the  plaintiffs  in 
the  other  five  actions.  On  its  easterly  side  Bird  avenue  is  lined  with 
buildings,  the  ground  floors  of  which  are  used  for  stores ;  to  the  west, 
across  Bird  avenue,  is  an  open  space,  parked  and  used  for  access  to 
the  railroad  station ;  beyond,  still  to  the  west,  axe  the  railroad  tracks, 
and  still  beyond  are  the  waters  of  the  Hudson  river,  where  plaintiff 
claims  riparian  rights  as  appurtenant  to  his  land  lying  on  the  easterly 
side  of  Bird  avenue.  Beyond,  still  further  to  the  west,  under  water 
and  adjacent  to  uplands  to  the  north,  which  jut  out  into  the  river,  lies 
the  land  that  the  act  of  the  Legislature,  the  validity  of  which  is  chal- 
lenged in  this  action,  authorizes  the  commissioners  of  the  land  office 
to  g^ant  to  the  village  of  Tarrytown  for  the  purposes  of  a  public  park. 

[2]  We  do  not  think  that  the  dedication  of  Bird  avenue  to  public 
use  has  any  bearing  on  the  question,  for  the  intervention  of  a  public 
street  between  uplands  and  navigable  water,  where  the  title  to  the 
bed  of  the  street  is  in  the  adjoining  owners,  does  not  deprive  them  of 
riparian  rights.  It  has  been  so  decided.  Verplanck  v.  Citv  of  N.  Y., 
2  Edw.  Ch.  220;  People  ex  rel.  Banks  v.  Colgate,  67  N.  Y.  512.  And 
no  reason  is  perceived  why  the  existence  of  public  street  easements 
should  deprive  the  land  over  which  the  street  runs  of  its  riparian  rights. 

[3]  Neither  does  the  title  of  the  defendant  railroad  company  to 
the  land  underlying  its  right  of  way  destroy  the  riparian  rights  ap- 
purtenant to  the  upland  in  front  of  which  it  runs.  Rumsey  v.  N.  Y. 
&  N.  E.  R.  R.  Co.,  114  N.  Y.  423,  21  N.  E.  1066,  133  N.  Y.  79,  30  N! 
E.  654,  15  L.  R.  A.  618,  28  Am.  St.  Rep.  600;  136  N.  Y.  543,  32  N.  E. 
979;  Saunders  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  144  N.  Y.  75,  38  N. 
E.  992,  26  L.  R.  A.  378,  43  Am.  St.  Rep.  729.  This  conclusion  is 
reached  from  a  consideration  of  the  purposes  for  which  the  rijht  of 
way  is  granted,  which  exclude  the  implication  of  an  intent  to  confer 
riparian  rights.  The  intervention  of  a  railroad  between  the  upland 
and  the  water  may  modify  the  riparian  rights  to  the  extent  that  the 
physical  conditions  compel,  hut  does  not  destroy  them. 

[4]  There  remains,  then,  to  consider  the  effect  of  the  grant  of 
1851  by  Becker  and. Jacobus  to  the  railroad  company.  This  in  fact  did 
not  operate  to  cpnvey  the  title  of  the  land  described  therein,  because 
the  grantors  did  not  own  it;  but  we  apprehend  that  it  has  the  same 
effect  upon  the  rights  of  the  grantors  as  against  the  grantee  over  the 
lands  described  as  if  it  did.  The  grant  was  by  deed  with  covenants 
of  warranty,  and  operated  by  way  of  estoppel  against  the  grantors 
or  their  privies,  precluding  them  from  asserting  rights  against  the 
grantee  inconsistent  with  the  terms  of  the  grant.  If  the  plaintiff  should 
now  acquire  from  the  state  title  to  the  land  lying  within  the  limits  of 
the  grant  and  not  granted  to  the  railroad  company  by  the  patent  of 
December  26, 1873,  it  would  immediately  vest  in  the  railroad  com- 
pany by  estoppel  a&  the  result  oi  the  covenant  of  warranty.    House  v. 
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McCormick,  57  N,  Y.  310.    As  is  said  in  Reeves  on  "Real  Property, 
§  1018,  referring  to  estoppel  by  deed: 

''The  ordinary  worktiig  of  an  estoppel,  thus  produced,  te  that  the  grantor 
and  those  in  privity  with  him  are  preclnded  to  assert  that  no  title  passes  to 
the  grantee  hy  virtue  of  the  deed." 

We  think,  therefore,  tliat  as  between  the  parties  and  privies  the 
case  is  the  same  as  if  the  deed  conveyed  a  title. 

The  court  has  found,  at  the  request  of  plaintiff,  that  the  grant  was 
made  by  Becker  and  Jacobus  to  the  railroad  company  "for  the  pur- 
pose of  providing  the  said  railroad  company  with  its  convenient  and 
necessary  accommodations  for  the  passenger  and  freight  station  at 
or  near  said  point."  By  the  same  deed  there  was  also  conveyed  land 
to  the  west  of  the  right  of  way,  and  lying  between  it  and  the  Hud- 
son river,  whatever  that  may  mean,  and  the  grantors  therein  reserved 
to  themselves,  their  heirs  and  assigns,  "the  privilege  of  loading  or 
unloading  any  vessel  with  merchandise  or  other  property  on  any  wharf 
which  the  said  company  may  at  any  time  construct  on  said  last- 
described  piece  of  land  under  water." 

[5,  8]  The  question  is  thus  clearly  presented  whether  a  grant,  by 
the  owner  of  uplands,  of  land  in  front  of  his  shore  to  a  railroad  com- 
pany for  purposes  of  passenger  and  freight  stations,  reserving  access 
to  and  use  of  any  wharf  that  the  railroad  company  may  erect  on 
the  land,  carries  v  ith  it  the  riparian  rights  not  reserved.  The  ques- 
tion was  considered  and  left  undecided  in  Matter  of  City  of  Buffalo, 
206  N.  Y.  319,  99  N.  E.  850.  The  opinion  of  Judge  Werner,  who 
wrote  for  the  court,  seems  to  favor  the  doctrine  that  a  railroad  is  a 
riparian  owner  as  to  uplands  which  it  holds  adjacent  to  its  right 
of  way,  and  which  is  used  for  a  locomotive  house,  switching,  storage, 
and  the  like.  With  him  Chief  Judge  Cullen  in  a  memorandum,  and 
Judges  Gray  and  Hiscock  concurred,  while  Judges  Haight,  Vann, 
and  Collin  dissented.  Chief  Judge  Cullen  in  his  concurring  mem- 
orandum wrote: 

"It  Ls  theoretically  possible  at  least  tliat  the  railroad  company  may  have 
riparian  rights  attached  to  certain  of  the  pieces  of  land  owned  hy  It.  It  Is 
equally  possible  that  tbey  have  no  rij^ts  of  tbe  kind.  The  question  depends 
on  the  terms  and  character  of  tHe  oonv^ances  by  wbldi  tibe  lands  were 
granted  to  it" 

Judge  Werner  wrote : 

"The  question  would  seem  to  have  been  answered  In  the  recent  case  of  Nay- 
lor  V.  N.  Y.  C.  &  H.  R.  R.  B.  Co.,  196  N.  Y.  544  [89  N.  B.  1106],  where  this 
court  affirmed  a  judgment  in  favor  of  the  defendant*  npliolding  its  daim  to 
riparian  rights  as  against  an  upper  upland  owner.  There  Che  land  lay  outside 
of  the  railroad  right  of  way  and  waa  used  for  a  freight  yard.  •  ♦  ♦  It 
is  possible,  in  view  of  the  fact  that  the  only  opinion  in  the  Naylor  Case  was 
written  in  the  Appellate  Division  upon  demurrer  to  the  complaint,  and  that 
the  affirmance  in  this  court  was  without  opinion,  that  this  particular  phase 
of  the  question  of  a  raUroad  company's  position  in  respect  of  riparian  rights 
may  be  considered  as  not  yet  definitely  and  finally  settled,  and  we  therefore 
leave  it  without  further  discussion  until  it  is  directly  presented." 

The  opinion  in  the  Appellate  TDivision  was  written  by  Presiding 
Justice  Jenks.     119  App.  Div.  24,  103  N.  Y.  Supp..966.    The  case 


Digitized  by 


Google 


Sup.  Ct)  MOBNIQ  y.  NBW  TORK  OBNT.  B.  GO.  .  669 

was  subsequently  tried  by  Justice  Mills,  now  a  member  of  this  court, 
who  wrote  an  opinion,  not  published,  which  hftld  that  the  intent  of 
the  parties  to  the  conveyance  was  that  the  land  should  be  held  by  the 
railroad  company  in  fee  simple  absolute,  without  any  riparian  rights 
being  reserved  to  the  original  grantors  or  their  successors.  In  ac- 
cordance with  this  conclusion  is,  we  think.  People's  Trust  Co.  v. 
Schencfc,  195  N.  Y.  398,  88  N.  E.  647,  133  Am.  St.  Rep.  807,  and  In 
Matter  of  N.  Y.  C.  &  H.  R.  R.  R.  Co.,/7  N.  Y.  248. 

The  weight  of  authority,  therefore,  is  that  riparian  rights  may  at- 
tach to  land  acquired  by  railroad  companies  for  purposes  other  than 
the  right  of  way,  and  this  conclusion  seems  to  he  consistent  with 
reason  and  justice.  The  doctrine  that  riparian  rights  do  not  attach 
to  lands  granted  to  a  railroad  company  for  right  of  way  is  founded 
on  the  reason  that  riparian  rights  would  have  no  value  or  use  at- 
tached to  a  strip  of  land  used  only  for  trains  passing  to  and  fro,  and 
that  the  chartered  purposes  of  a  railroad  would  not  include  this  use 
for  other  purposes.  On  the  other  hand,  riparian  rights  have  great 
value  in  connection  with  the  legitimate  operation  of  the  road  in  re- 
ceiving and  discharging  freight  and  passengers  by  water  transporta- ' 
tion.  By  far  the  most  important  of  riparian  rights  is  access  to  nav- 
igable water  by  wharf  or  dock  to  connect  the  main  land  with  carriers 
1^  water.  This  right  of  access  is  of  peculiar  value  to  railroad  car- 
riers, in  order  that  interchange  of  traffic  may  be  had  with  vessels. 
The  deed  of  1851  from  Becker  and  Jacobus  to  the  defendant  rail- 
road company  granted  the  land  for  the  purposes  of  a  freight  and 
passenger  station,  and  the  reservation  expressly  recognized  that  one 
portion  of  the  grant  was  to  enable  the  company  to  erect  wharves  or 
docks  to  connect  with  river  navigation.  We  think  that  this  grant 
was  intended  to  convey  the  land  with  riparian  rights,  and  that  the 
plaintijff  is  estopped  by  the  deed  as  between  the  parties  to  deny  that 
it  had  that  effect. 

If  we  are  right  in  this  conclusion,  the  plaintiff  has  no  interest  or 
standing  to  challenge  the  validity  of  the  act  authorizing  the  commis- 
sioners of  the  land  office  to  convey  the  land  to  the  village  of  Tarry- 
town  for  park  purposes. 

Judgment  affirmed,  with  costs.  That  portion  of  the  fifth  finding 
of  plaintiff's  proposed  findings  contained  in  the  last  Sentence  thereof 
is  reversed.  That  portion  of  the  fifteenth  finding  of  plaintiff's  pro- 
posed findings,  which  is  contained  in  the  words  "and  said  lands  and 
the  riparian  rights  appurtenant  thereto  being  of  great  value,"  is  re- 
versed. The  seventeenth  of  plaintiffs  proposed  findings  of  fact  is 
found,  and  the  eighth  of  plaintiff's  proposed  conclusions  of  law  is 
found. 

Settle  order  before  BLACKMAR,  J.    All  concur. 
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GABNS  et  aL  t.  BASSIOK  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    April  17,  1919.) 

1.  Bbokebs  <g=»82(l) — Bbbaoh  bt  Pbincipal— Pueading. 

In  action  for  breach  of  contract  under  which  defendants  employed 
plaintiffs  to  procure  orders  from  the  French  government  for  large  quan- 
tities of  picric  add,  allegations  of  complaint  held  to  show  a  dear  viola- 
tion by  defendants  of  their  Implied  agreement  not  intentionally  to  do 
anything  to  prevent  plaintiffs  from  doing  that  which  plaintiffs  were  ex- 
pressly employed  to  do. 

2.  Contracts  ®=»168 — Implied  Promise. 

Where  a  party  stipulates  with  another  to  do  a  certain  thing,  he  there- 
by Impliedly  promises  that  he  will  do  nothing  whidi  will  hinder  or  ob- 
struct that  other  from  doing  that  thing. 

3.  Contracts  ^=>168 — Implied  Agreement — Force  and  Effect. 

Courts  are  bound  to  give  the  same  force  and  effect  to  implied  agree- 
ments, where  such  implications  are  determinable,  as  to  the  parts  whldi 
are  expressed. 

4.  Daa{ages  €=»12 — ^Nominal  Damages  fbok  Breach — ^PiffiSUMPxion. 

In  the  absence  of  showing  of  extent  of  damages,  It  will  be  assumed  that 
plaintiffs  suffered  at  least  nominal  damages  from  defendants'  breach  of 
contract,  under  which  defendants  employed  plaintiffs  to  procure  orders 
from  the  French  government  for  large  quantities  of  picric  acid. 

5.  Brokers  ^=>56(1) — ^Independent  Negotiations  bt  Principal.. 

Where  brokers  have  been  specifically  employed  to  negotiate  a  con- 
tract with  a  designated  person,  without  reservation  of  the  prlndpal's 
rl^ht  to  conduct  independent  negotiations  with  the  same  person,  the 
rule  that  a  party,  having  employed  a  broker  to  sell  property,  may  never- 
theless negotiate  the  sale  himself.  Is  inapplicable. 

6.  Contracts  ^=»154 — Construction — ^Beasonablenes& 

Keasonableness  is  the  iiile  for  construing  contracts  and  determinins 
their  implications. 

7.  Action  «©=»27(5) — Fraud— Interference  wiiai  Broker. 

A  complaint  founded  on  interference  by  principal  with  broker  In  pro- 
curing purchaser  for  principal  and  alleging  bad  faith  of  prindpal  in  so 
doing  counts  in  fraud. 

8.  Pleading  ^=»8(15) — Fraud — Conclusions. 

The  mere  allegation  of  bad  faith  would  add  nothing  to  a  cause  of 
action,  unless  the  facts  pleaded  were  of  such  nature  as  to  justify  the  al- 
legation. 

9.  Brokers  (S=»82(1) — Willingness  and  Abilitt.  to  Perform — NECESsrrr  of 

Pleading. 

Where  the  principal  designates  the  party  with  whom  the  broker  Is  to 
negotiate  contract  at  a  specified  price,  it  will  be  presumed  that  the  prin- 
cipal satisfied  himself  as  to  the  willingness  and  ability  of  the  designated 
party  to  consummate  the  contract  before  authorizing  it,  so  that  It  is  not 
essential  to  allege  that  designated  person  was  ready,  able,  and  willing  to 
consummate  agreement 

Smith,  J.,  dissenting  in  part. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  L.  Cams  and  others,  as  copartners,  etc.,  against 
Edgar  W.  Bassick,  impleaded,  etc.  From  orders  overruling  demur- 
rers, challenging  the  complaint  on  the  ground  that  pleadings  in  the 
several  causes  of  action  failed  to  state  facts  sufficient  to  constitute  a 
cause  of  action,  defendant  Bassick  appeals.  Affirmed,  with  Ifiave  to 
withdraw  demurrers  and  to  answer. 

^s=9For  other  casob  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Argued  beldre  CLARKE,  R  T.,  and  LAUGHUN,  SMITH, 
SHEARN,  and  MERRELL,  JJ. 

Eppstein  &  Rosenberg,  of  New  York  City  (Louis  B.  Eppstdn,  of 
New  York  City,  of  counsel,  and  Harry  A.  Rosenberg,  of  New  York 
City,  on  the  brief),  for  appellant. 

Rushmore,  Bisbee  &  Stern,  of  New  York  City  (Henry  Root  Stern, 
of  New  York  City,  of  counsel,  and  James  F.  Sandefur,  of  New  York 
City,  on  the  brief),  for  respondents. 

SHEARN,  J.  [1]  The  first  cause  of  action  is  plainly  one  to  re- 
cover damages  for  breach  of  contract.  It  is  alleged  that,  the  defend- 
ant brokers,  who  were  employed  by  a  corporation  engaged  in  the 
manufacture  of  munitions  of  war  to  negotiate  in  its  behalf  contracts 
and  orders  with  foreign  governments,  employed  the  plaintiffs  to  ne- 
gotiate and  procure  an  order  or  orders  from  the  French  government 
for  large  quantities  of  picric  acid  at  specified  prices,  the  minimum  be- 
ing $1.60  per  pound,  and  agreed  to  pay  the  plaintiffs  for  their  services 
an  amount  equal  to  the  difference  between  said  minimum  price  and 
the  price  paid  by  the  French  government  under  the  orders  procured 
by  the  plaintiffs,  as  the  same  was  paid  to  the  defendants  or  to  the  man- 
ufacturing plant  represented  by  them;  that  the  plaintiffs  negotiated, 
in  accordance  with  their  contract  of  employment,  an  order  or  orders 
from  the  French  government  for  picric  acid  at  $1,895  per  pound  in 
quantity  of  4,000,000  pounds,  satisfactory  to  the  defendants  and  to 
the  manufacturing  plant  represented  by  them,  and  while  the  plaintiffs 
were  continuing  under  said  contract  of  employment  their  negotiations 
with  the  French  government  on  the  details  of  the  contract  covering 
said  order  or  orders  with  reasonable  prospect  of  immediately  consum- 
mating the  same,  the  defendants,  well  knowing  the  same,  and  without 
terminating  the  contract  of  employment,  and  without  giving  the  plain- 
tiffs a  reasonable  opportunity  of  consummating  their  negotiations,  in 
violation  of  the  obligations  which  they  owed  to  the  plaintiffs  under 
the  contract  of  employment,  negotiated  and  closed  a  contract  with  the 
French  government,  to  be  performed  by  the  manufacturing  plant  rep- 
resented by  the  defendants,  for  4,000,000  pounds  of  picric  acid  at  a 
price  less  than  the  minimum  price  of  $1.60  per  pound,  which  the  plain- 
tiffs had  been  authorized  to  quote  on  behalf  of  the  defendants :  that 
thereby  the  French  government  was  induced  to  and  did  withdraw  the 
orders  for  picric  acid  which  it  had  previously  placed,  or  agreed  to 
place,  through  the  plaintiffs,  and  the  plaintiffs  were  prevented  from 
closing  said  contract  with  the  French  government,  to  their  damage  in 
the  sum  of  $1,180,000. 

[2]  The  contention  of  the  plaintiffs,  which  I  think  is  sound,  is  that, 
where  a  party  stipulates  with  another  to  do  a  certain  thing,  he  thereby 
impliedly  promises  that  he  will  himself  do  nothing  which  may  hinder 
or  obstruct  that  other  from  doing  that  thing;  that  in  violation  of 
such  implied  agreement  the  defendants  intentionally  interfered  with 
plaintiffs'  negotiations  with  the  French  government,  and,  when  the 
plaintiffs  were  on  the  eve  of  success,  defendants  not  only  hindered 
and  obstructed  the  plaintiffs,  but  rendered  it  impossible  for  the  plain- 
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tiffs  to  complete  performance,  to  plaintiffs*  damage.    In  Patterson  v. 
Meyerhofer,  204  N.  Y.  96,  100,  97  N.  E.  472,  473,  the  co»rt  said: 

''In  the  case  of  every  contract  there  is  an  Implied  nndertakins  on  the  imrt 
of  each  party  that  he  will  not  Intentionally  and  purposeiy  do  anything  to 
prevent  the  other  party  from  carrying  out  the  agreement  on  his  part" 

To  the  same  effect  are  May  v.  Hettrick  Brothers  Co.,  181  App.  Div. 
3,  167  N.  Y.  Supp.  966,  affirmed  by  the  Court  of  Appeals,  March, 

1919,  123  N.  E. ,  and  American  Locomotive  Co.  v.  Harris,  239  Fed. 

234,  239,  152  C.  C.  A.  222. 

[3,  4]  The  courts  are  bound  to  give  the  same  force  and  effect  to  the 
implied  agreement  of  the  parties,  where  such  implications  are  determin- 
able, as  to  the  parts  which  are  expressed,  and,  when  once  it  is  deter- 
mined what  the  implied  provisions  are,  they  are  to  be  read  into  the 
contract,  and  the  rights  of  the  parties  are  to  be  adjudged  as  though 
such  provisions  were  expressed.  Grossman  v.  Schenker,  206  N.  Y. 
466,  100  N.  E.  39.  The  allegations  above  summarized  show  a  clear 
violation  by  the  defendants  of  their  implied  agreement  that  they  would 
not  intentionally  and  purposely  do  anything  to  prevent  the  plaintiffs 
from  doing  the  thing  that  plaintiffs  were  expressly  employed  to  do. 
We  are  not  concerned  with  the  question  whether  the  complaint  suf- 
ficiently shows  damage  to  the  amount  alleged,  or  with  the  proper 
measure  of  damages,  for  it  will  be  presumed  that  the  plaintiffs  suffer- 
ed at  least  nominal  damages  from  the  breach. 

[5]  The  defendants  contend  that  the  case  does  not  fall  within  the 
principles  above  stated,  because,  there  being  no  agreement  that  the 
plaintiffs  had  either  an  exclusive  agency  to  make  the  sales  or  a  defi- 
nite period  within  which  defendants  agreed  to  accept  the  order  or 
orders,  the  defendants  had  a  right  to  negotiate  the  contracts  them- 
selves. The  basis  of  this  contention  is  the  well-settled  rule  that  a 
party,  having  employed  a  broker  or  brokers  to  sell  property,  may  never- 
theless negotiate  the  sale  himself,  and  if  he  does  so,  unless  the  broker 
has  been  the  efficient  agency  or  the  procuring  cause  of  the  sale,  the 
principal  is  not  liable  to  the  broker  for  any  commissions.  This  rule,  so 
far  as  I  have  discovered,  has  never  been  applied  to  a  case,  such  as 
this,  where  a  broker  has  been  specifically  employed  to  negotiate  a  con- 
tract with  a  designated  party,  without  reservation  of  the  right  to  con- 
duct independent  negotiations  with  the  same  party.  The  cases  are 
manifestly  dissimilar.  The  same  rule  should  not  be  applied  in  the 
two  cases,  if  it  would  be  plainly  unreasonable  to  do  so.  In  the  case 
of  employing  a  broker  to  find  a  purchaser,  it  would  be  utterly  unrea- 
sonable and  an  obvious  handicap  to  successful  conduct  of  business  to 
imply  from  the  contract  of  employment  an  agreement  on  the  part  of 
the  owner  not  to  sell  his  property  to  any  purchaser  not  produced  by 
the  broker,  or  not  to  employ  other  brokers  to  endeavor  to  find  a  pur- 
chaser. By  so  doing  the  owner  does  not  obstruct  or  hinder  the  first 
broker,  or  render  it  impossible  for  him  to  do  what  he  is  employed  to 
do;  i.  e.,  to  find  a  purchaser.  When,  however,  the  owner  has  se- 
lected a  prospective  customer  satisfactory  to  him,  and  employs  a 
broker  to  negotiate  a  contract  with  that  customer  at  a  ^)ecifi€<l  price. 
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the  nature  of  the  contract  and  the  services  contemplated  are  quite  dif- 
ferent from  the  case  of  employing  a  broker  to  find  a  purchaser. 

[§]  In  3uch  case  the  broker  is  employed,  not  to  find  the  purchaser, 
but  to  negotiate  the  contract  at  a  specified  price.  Obviously  the  broker 
would  have  no  possibility  of  concluding  a  contract  and  earning  his 
compensation,  if  at  the  height  of  the  negotiations  the  owner  stepped 
in  and  offered  to  close  on  his  own  account  at  a  lower  price.  To  imply 
any  such  right  would  make  the  contract  of  employment  so  futile  and 
meaningless  as  to  be  unreasonable.  The  law  reads  good  faith  into 
every  contract.  Reasonableness  is  the  rule  for  construing  contracts 
and  determining  their  implications.  To  hold  that  one  may  employ  an- 
other at  an  agreed  compensation  to  do  a  specific  thing,  and  yet  may 
with  impunity  deliberately  prevent  the  other  from  doing  that  thing,  is 
so  plainly  violative  of.  good  faith  and  reasonableness  as  to  preclude 
extending  the  rule  in  ordinary  brokerage  cases  to  such  a  case  as  this. 

[7,  8]  In  the  second  cause  of  action  the  same  facts  are  pleaded,  and 
there  is  added  the  allegation  that  the  acts  of  interference  by  the  de- 
fendants were  done  in  bad  faith  and  with  the  intention  of  preventing 
the  consummation  of  the  contract  by  the  plaintiffs.  The  only  dif- 
ference between  the  two  causes  of  action  is  that,  whereas,  the  first  is 
for  mere^  breach  of  contract,  the  second  is  based  upon  bad  faith 
amounting  to  fraud.  It  is  true  that  the  mere  allegation  of  bad  faith 
would  add  nothing  to  a  cause  of  action,  unless  the  facts  pleaded  were 
of  such  nature  as  to  justify  the  allegation.  But  here  the  facts  do  jus- 
tify the  allegation,  and  it  is  clearly  to  be  inferred  that  the  acts  of  the 
defendants,  alleged  to  have  been  done  with  full  knowledge  that  plain- 
tiffs had  actually  procured  the  orders  from  the  French  government 
and  were  in  the  course  of  negotiating  the  details  of  the  contracts,  with 
every  promise  of  success,  were  not  only  calculated  to,  but  intended  to, 
defraud  the  plaintiffs  of  the  fruits  of  their  work  and  their  agreed  com- 
pensation. Irrespective  of  their  intent,  the  defendants  are  liable  for 
the  consequences  of  their  acts  in  breaching  their  contract,  for  which 
damages  are  sought  in  the  first  cause  of  action.  The  same  state  of 
facts,  coupled  with  allegations  showing  that  the  acts  were  done  in  bad 
faith,  or  with  the  intent  to  defraud  or  cheat  the  plaintiffs  out  of  the 
fruits  of  their  work,  adequately  constitute  a  cause  of  action  sounding 
in  fraud.  The  only  effect  of  setting  out  the  facts  in  two  separate  caus- 
es of  action  is  to  give  proper  notice  to  the  defendants  that  the  plain- 
tiffs intend  to  hold  them  on  both  theories. 

[§]  The  third  cause  of  action  repeats  the  allegations  of  plaintiffs' 
employment  and  alleges  that  in  accordance  therewith  plaintiffs  nego- 
tiated and  procured  from  the  French  government,  for  the  defendants 
or  for  the  manufacturing  plant  represented  by  the  defendants,  an  or- 
der or  orders  for  picric  acid  at  $1,895  per  pound  and  in  quantities  of 
4,000,000  pounds  upon  terms  and  conditions  satisfactory  to  the  de- 
fendants and  to  said  manufacturing  plant,  but  that  the  defendants  re- 
fused to  accept  or  execute,  or  cause  the  manufacturing  plant  repre- 
sented by  them  to  accept  or  execute,  said  orders,  to  plaintiffs'  damage 
in  $1,180,000.  The  basis  of  the  attack  upon  this  cause  of  action  is  its 
failure  to  allege  that  the  French  government  was  ready,  able,  and  will- 
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ing  to  consummate  the  agreement.  Here  again  the  distinction  is  to  be 
drawn  between  a  contract  to  procure  an  order  from  a  designated  party 
and  an  ordinary  brokerage  contract  to  find  a  purchaser.  In  the  latter 
case  the  rule  of  pleading  relied  on  by  the  appellants  is  for  the  protec- 
tion of  the  principal  against  trumped-up  claims  of  brokerage  for  ne- 
gotiating contracts  with  parties  whose  financial  standing  and  will- 
ingness to  be  bound  by  the  terms  of  a  contract  the  principal  knows 
nothing  about.  Where,  however,  the  principal  has  designated  the 
party  with  whom  the  broker  is  employed  to  negotiate  the  contract  at  a 
specified  price,  it  will  be  presumed  that  the  principal  has  satisfied  him- 
self on  these  points  before  authorizing  the  contract.  Bunnell  v.  Chap- 
man, 175  App.  Div.  855,  857,  162  N.  Y.  Supp.  488;  9  Corpus  Juris, 
595,  596;  Mechem  on  Agency  (2d  Ed.)  §  2448;  Stoutenburgh  v. 
Evans,  142  Iowa,  239,  120  N.  W.  59,  19  Ann.  Cas.  1048. 

As  what  has  been  said  applies  to  the  fourth,  fifth,  and  sixth  causes 
of  action,  which  as  to  another  transaction  practically  duplicate,  respec- 
tively, the  first,  second,  and  third  causes  of  action,  it  follows  that  the 
demurrers  were  properly  overruled  as  to  each  cause  of  action,  and 
the  order  appealed  from  should  be  affirmed,  with  $10  costs -and  disr 
bursements,  with  leave  to  withdraw  the  demurrers  and  answer  within 
10  days  on  payment  of  costs.    Order  filed. 

CLARKE,  P.  J.,  and  LAUGHUN  and  MERRELL,  JJ.,  concur. 

SMITH,  J.  (dissenting).  My  dissent  from  the  conclusion  reached 
by  the  majority  of  the  court  is  simply  in  respect  of  the  first  and  fourth 
causes  of  action.  The  averments  of  the  first  and  second  causes  of 
action  are  in  all  respects  similar,  with  the  single  exception  that  in  the 
second  cause  of  action  it  is  averred  that  the  acts  of  the  defendants 
in  consummating  the  contract  with  the  French  government  were  com- 
mitted "in  bad  faith  and  with  the  intention  of  preventing  the  consum- 
mation of  the  contract  imder  negotiation  by  plaintiflfs  with  said«gov- 
ernment."  It  may  be  assumed,  therefore,  that  it  was  the  intention  of 
the  pleader  to  omit  these  elements  in  his  statement  of  his  first  cause 
of  action,  to  the  end  that  his  right  to  recover  without  such  proof 
might  be  tested.  The  law  is  well  settled  in  the  ordinary  brokerage 
contracts  that  the  contract  is  not  exclusive,  unless  it  is  therein  spe- 
cifically so  provided.  McClave  v.  Paine,  49  N.  Y.  561,  10  Am.  Rep. 
431 ;  Myers  v.  Batcheller,  177  App.  Div.  47,  163  N.  Y.  Supp.  688; 
Wylie  V.  Bank,  61  N.  Y.  415.  I  see  no  substantial  reason  for  holding 
a  different  rule  where  the  customer  is  named  in  the  brokerage  con- 
tract. It  is  clear  that  the  defendants  might  assist  in  procuring  that 
contract.  They  might  praise  the  property  to  be  sold  and  urge  the  sale 
by  the  proposed  purchaser.  But  suppose,  during  the  negotiatioDS,  they 
should  ascertain  in  good  faith  that  the  sale  could  not  be  made  with 
conditions  satisfactory  and  necessary  to  themselves  at  the  price  that 
they  have  named.  Must  they  then  abandon  the  sale  entirdy  or  pay 
the  commission  from  the  reduced  price  received?  Suppose  tibey  can- 
not afford  to  pay  the  commissions  from  the  reduced  purchase  price; 
must  they  then  lose  the  sale  entirely  because  perchance  they  have 
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offered  a  broker  a  commission  if  a  sale  be  made  at  a  greater  price? 
This  court  has  by  this  decision  answered  )res.  They  must  lose  their 
sale,  because  if  sold  for  le«s  they  are  preventing  a  sale  at  the  mini- 
mum price  given  to  the  broker.  And  this  rule  is  held,  notwithstand- 
ing the  defendants,  in  good  faith,  believed  and  knew  that  the  proposed 
sale  at  the  greater  price  could  not  be  consummated.  This  proposition 
is  to  my  mind  repugnant  to  sound  reason. 

This  contract  which  was  finally  negotiated,  involving  the  production 
of  4,000,000  pounds  of  picric  acid,  involving  between  $6,000,0P0  and 
$8,000,000,  was  not  the  ordinary  contract  of  purchase  and  sale.  It 
was  a  contract  in  which  the  details  were  of  vital  importance.  Whether 
payment  should  be  made  after  the  delivery  of  all  of  the  acid,  or  of 
a  certain  part  thereof ;  whether  security  should  be  given  for  the  pay- 
ment, and,  if  so,  what  security ;  whether  advancements  should  be  made 
by  the  purchaser  to  enable  the  manufacturer  to  enliarge  his  plant  to 
produce  this  large  amount  in  iquick  time  for  war  purposes — ^these  were 
not  the  details  of  an  ordinary  contract  of  purchase  and  sale,  but  were 
as  vital  as  was  the  quantity  and  the  price.  The  plaintiffs'  contract 
was  for  compensation  if  the  sale  were  made  at  a  price  of  $1.60  a 
pound.  There  was  annexed  the  implied  condition  that  the  terms  of 
payment  and  the  other  details  of  the  contract,  important,  as  indicated, 
should  be  satisfactory  to  the  manufacturer  or  to  the  defendants.  The 
plaintiffs  did  not  state  their  first  cause  of  action  upon  a  contract  ful- 
filled. They  admit  that  no  contract  was  made  satisfactory  to  the  de- 
fendants at  a  price  of  $1.60  per  pound.  All  they  allege  is  that  they 
had  agreed  upon  the  price  and  amount  and  were  negotiating  upon 
details,  "with  reasonable  prospects  of  immediately  consummating  the 
same,"  which  was  known  to  the  defendants,  and  that  they  were  pre- 
vented from  that  consummation  by  the  acts  of  the  defendants  nego- 
tiating a  contract  at  a  lesser  sum. 

In  a  transaction  of  this  magnitude,  it  is  inconceivable  that  a  seller 
would  intentionally  tie  his  own  hands  in  order  that  the  broker  may 
take  f urthef  time  to  further  negotiate  and  consummate  a  sale.  Where 
a  seller,  after  having  employed  a  broker,  himself  steps  in  and  makes 
a  sale,  if  the  brokerage  contract  were  not  definite,  he  might  be  deemed 
to  have  acted  with  and  in  co-operation  with  the  broker,  so  as  to  entitle 
the  broker  to  his  compensation.  Not  so,  however,  where  the  brokerage 
contract  is  to  sell  for  a  specific  price,  for,  in  that  case,  the  broker  has 
not  performed  his  contract  imless  he  produces  a  customer  satisf actdr>' 
to  the  seller  who  will  pay  that  price.  Mcchem  on  Agency,  vol.  2,  § 
2437.    In  the  note  to  this  section  the  author  says : 

"Where  the  price  was  fixed,  a  purchaser  must  be  produced  ready,  wiUing, 
and  able  to  buy  at  that  price;  and  if  the  purchaser  offered  will  not  buy  at 
that  price,  but  only  at  a  lower,  the  broker  will  not  be  entitled  to  commissions, 
unle««  there  teas  coUuaion  between  the  principul  and  purchaser.*' 

See  Faulkner  v.  Cornell,  80  App.  Div.  161,  80  N.  Y.  Supp.  526; 
McClave  v.  Paine,  supra. 

It  has  many  times  been  said  that  good  faith  is  implied  in  every  con- 
tract, and  so  it  is  in  this  contract.  If  the  defendants,  in  bad  faith  and 
for  tiie  purpose  of  depriving  the  plaintiffs  of  their  commissions,  had 
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negotiated  this  sale,  they  should  properly  be  held  liable  to  the  plain- 
tiffs for  their  commissions.  But  the  cause  of  action  as  alleged  in  the 
first  count  presents  no  question  of  bad  faith  or  sinister  purpose  in 
the  making  of  the  contract.  It  assumes,  as  I  view  it,  and  as  the  pleader 
intended,  that  the  contract  made  was  made  by  the  defendants  in  the 
full  belief  that  it  was  the  best  contract  obtainable. 

In  Patterson  v.  Meyerhofer,  204  N.  Y.  96,  97  N.  E.  472,  the  rule  is 
stated : 

**ln  the  case  of  every  contract  there  Is  an  implied  undertaking  on  the  part 
of  each  party  that  he  wiU  not  i/tUewtUmaUy  and  purposely  do  any^ing  to  pre- 
vent the  other  party  from  carrying  out  the  agreement  on  his  part,  and  a 
party  who  causes  or  sanctions  the  breach  of  an  agreement  is  thereby  preclud- 
ed from  recovering  damages  for  its  nonperformance  or  from  Interposing  it  as 
a  defense  to  an  action  upon  the  otmtract." 

In  Mechem  on  Agency,  p.  2022,  the  author  says: 

"Thus,  It  could  not  be  contended  that  the  principal  might,  by  BligfaUy  re- 
ducing his  terms  for  the  purpose  of  avoiding  liability  to  the  broiler,  neverthe- 
less avail  himsaelf  of  the  broker's  efforts  without  being  liable  to  him  for  his 
commission.'*     (Italics  in  tert.) 

Moreover,  this  rule  of  liability  is  recognized  by  the  pleader  himself, 
who  alleges  in  his  second  cause  of  action  all  the  facts  alles^ed  in  his 
first  cause  of  action  and  in  addition  that  the  acts  of  the  defendants 
were — 

"done  in  bad  faith  and  with  the  intention  on  the  part  of  the  defendants  of 
preventing  the  consummation  of  ^jald  contract  under  n^otiation  by  plaintiffs 
with  the  French  government/* 

To  briefly  summarize  my  views:  First,  a  broker's  contract  is  not 
exclusive  unless  so  stipulated.  Second,  the  seller  is. only  liable  to  the 
broker  upon  strict  performance  of  the  broker's  contract,  unless  the 
consummation  of  that  contract  be  intentionally  prevented  by  the  seller 
for  the  purpose  of  defeating  the  right  of  the  broker  to  compensation. 
Third,  the  complaint  must  show  a  cause  of  action,  and  as  the  inter- 
vention of  the  defendants  in  the  making  of  this  contract  at  a  lower 
rate  may  have  been  necessary  to  procure  the  contract,  the  plaintiffs 
have  stated  no  cause  of  action  for  lack  of  an  allegation  that  the  mak- 
ing of  the  contract  by  the  defendants  was  in  bad  faith  and  for  the 
purpose  of  preventing  the  consimimation  of  the  contract  that  the  plain- 
tiflfs  were  attempting  to  negotiate.  In  my  judgment  the  first  cause 
of  action  is  therefore  defective,  and  the  demurrer  thereto  should  have 
been  sustained.  The  same  reasoning  applies  to  the  fourth  cause  of 
action. 
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DORMAN  V.  BALESTIER  et  aL 

(Supreme  Court,  Special  Term,  Otsego  County.    April  6,  1M9.) 

1.  Trusts  #=»11(1) — Bxpbess  Tru^t — Pubposb — ^Investment  and   Applica- 

tion OF  Income. 

A  trust  created  to  Invest  and  reinvest  money  and  to  apply  the  income 
for  the  support,  maintenance,  care,  and  education  of  grantor's  children 
during  the  life  of  himself  and  his  wife,  and,  upon  the  death  of  both,  the 
trust  fund,  with  any  unpaid  interest,  to  be  divided  between  his  children 
then  living  and  their  heirs  and  assigns,  forever,  was  authorized  by  Per- 
sonal Property  Law,  §  11. 

2.  TarsTs  ^=»1S4— Expbess  Trust— Titlb  of  Tbustbe. 

The  absolute  ownership  .of  personal  property  is  suspended,  by  the 
creation  of  a  trust  which  vests  the  estate  in  the  trustee,  or  by  creation  of 
a  future  estate. 

3.  Trusts  ^=>153 — ^Express  Trust — ^Actions  to  Construe — ^Parties — Creator 

OF  Trust. 

One  who  made  a  deed  of  personalty  in  trust  for  the  benefit  of  third 
persons,  without  reservation  of  power  of  revocation,  has  a  contingent  in* 
terest  in  the  corpus  of  the  trust,  which  makes  him  a  necessary  party  to 
an  action  to  construe  £he  trust. 

4.  Trusts  ^==>16S — Trust  Deeds — Alteration  of  Trust. 

One  who  gave  personal  property  by  a  trust  deed  without  reservation 
of  power  of  revocation  had  no  interest  in  the  property  which  he  could 
transfer,  except  the  possibility  of  a  reversion,  and  he  could  not  cha'nge 
or  alter  the  rights  of  the  cestui  que  trusts  without  their  consent. 

5.  Trusts  «=>273%' — Construction — Right  to  Distribution  of  Pbincipal. 

One  who  gave  personalty  in  trust,  the  income  to  be  used  for  the  benefit 
of  his  children,  the  principal  to  be  divided  into  equal  shares  at  his  death, 
children  to  receive  one^half  of  the  principal  when  they  became  21,  a 
child  becoming  21  during  the  life  of  the  grantor  was  not  entitled  to  any 
of  the  principal  at  such  time;  the  payment  of  one-half  of  the  principal 
to  a  dhild  upon  arriving  at  the  age  of  21  being  dependent  upon  the  division 
into  shares. 

6.  Trusts  «=»140(2) — Deeds  of  Trust — Interest  of  Benefioiaries — Condi- 

tions. 

Where  one  gave  personal  property  to  a  trustee,  Income  to  be  used  for 
the  maintenance  of  his  children,  the  principal  of  the  estate  to  go  to  the 
children  who  survived  him,  the  children  during  the  life  of  the  grantor 
had  no  interest  In  a  part  of  the  trust,  but  their  interest  was  in  the 
whole  fund,  due  to  the  uncertainty  as  to  what  their  interest  would  be  un- 
til the  death  of  the  grantor. 

7.  Trusts  ^=:»124 — Debds  of  Trust — Construction— "Mt  Children." 

One  giving  personalty  in  trust  for  the  benefit  of  "my  children"  held  to 
intend  that  an  offspring  of  a  common-law  marriage  be  Included  as  a  bene- 
ficiary. 

[Ed.  Note. — BV)r  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Children.] 

Action  by  Verda  Balestier  Dorman  against  Robert  J.  Balestier,  im- 
pleaded with  others.    Decree  for  plaintiff. 

George  M,  I^e  Pine,  of  Binghamton,  for  plaintiff. 
Charles  C.  Flaesch,  of  Unadilla,  guardian  ad  litem,  for  infant  de- 
fendants. 
William  F:  Van  Cleve,  of  Binghamton,  for  defendant  Robert  J. 

Balestier. 

/  

^=3For  other  ceb^s  see  same  topic  ^  KEY-NUMBBR  Id  all  Key-Numbered  Digests  ft  Indexes 
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A.  L.  KELLOGG,  J.  This  is  an  action  brought  by  the  plaintiff,  for 
the  construction  of  two  trust  deeds,  made,  executed,  and  delivered  to  the 
trustee  therein  named,  bearing  date  the  19th  day  of  February,  1912, 
and  the  22d  day  of  July,  1914,  respectively,  for  the  evident  purpose 
of  preserving  a  considerable  sum  of  money  which  he  was  about  to  re- 
ceive from  the  estate  of  his  grandfather,  for  the  benefit  of  his  family. 

The  trustee  was  authorized  by  the  deed  of  trust  to  pay  certain  loans 
which  had  been  made  to  Robert  J.  Balestier,  aod  in  the  third  paragraj^ 
of  the  deed  of  trust  the  trustee  was  directed  to  apply  the  income  from 
the  balance  for  the  support  and  maintenance  of  **my  children,"  for  the 
support  and  maintenance  of  his  wife,  the  corpus  of  the  fund  to  be  di- 
vided upon  the  death  of  Balestier  and  his  wife  between  "my  children." 

The  second  deed  of  trust,  of  the  date  of  ]u\y  22,  1914,  may  be  call- 
ed supplemental,  and  confirms  the  trust  deed  of  February  19,  1912,  ex- 
cept as  therein  changed.  He  recited  the  death  of  his  wife,  and,  he  be- 
ing aware  of  the  uncertainty  of  life,  directs  that  at  his  death  the  prop- 
erty in  the  hands  of  the  trustee,  or  in  case  of  his  death  before  it  had 
been  paid  to  the  trustee,  should,  when  received,  be  divided  into  five 
equal  shares,  and  held  by  the  trustee,  one  share  for  each  of  his  children 
{naming  them)  for  their  use  and  benefit ;  the  interest  to  be  paid  over 
to  them  semiannually,  and  one-half  of  the  principal  when  they  became 
21,  and  the  other  half  when  they  became  30,  and,  in  case  of  the  death  of 
any  child  without  leaving  issue,  its  share  to  be  divided  between  the 
survivors.    He  refers  to  them  in  this  instrument  as  "said  children." 

It  appears  that  subsequently,  and  prior  to  the  commencement  of  this 
action,  Henry  Wolcott  Balestier,  Jr.,  died  without  issue. 

It  will  be  observed  that  the  first  trust  agreement  mentioned  the 
beneficiaries  as  "my  children,"  and  the  second  trust  agreement  men- 
tioned them  as  "said  children,"  enumerating  the  children,  and  includ- 
ing the  plaintiff. 

The  evidence  in  the  case  is  uncontradicted  that  Robert  J.  Balestier, 
in  the  year  1890,  came  to  Unadilla,  N.  Y.,  with  Psabella  Balestier,  the 
mother  of  the  plaintiff,  and  there  cohabited  with  her  as  husband  and 
wife,  and  introduced  her  as  his  wife,  and  they  were  so  known  in  the 
community ;  that  from  there  they  went  to  Binghamton,  N.  Y.,  living  in 
the  same  way,  and  from  there  to  Lake  George,  N.  Y. :  that  there  was 
no  legal  obstacle  to  a  marriage  between  the  parties ;  that  subsequently 
the  plaintiff  was  born,  and  given  the  name  of  Balfcstier.  It  is  likewise 
uncontradicted  that  from  infancy  the  plaintiff  had  been  cared  for  and 
educated  by  Robert  J.  Balestier,  the  same  as  his  other  children,  has  al- 
ways borne  his  name,  and  he  always  spoke  of  her  as  one  of  his  children, 
Robert  J.  Balestier  was  permitted  to  testify,  without  objection  that  in 
making  the  first  trust  agreement  he  intended  that  the  plaintiff  should 
share  with  his  other  children,  and  that  this  intent  continued  down  to  the 
time  of  the  second  trust  agreement,  when  the  plaintiff  was  specifically 
mentioned  and  included  as  ofie  of  said  children. 

The  plaintiff  asks  to  have  it  decreed  that  it  was  the  intention  of  Rob- 
ert J.  Balestier,  the  grantor  of  said  trust,  in  the  deed  executed  by  him 
on  the  19th  day  of  February,  1912,  to  include  the  plaintiff  as  a  bene- 
ficiary under  the  term  "my  diildren,"  and  entitled  to  share  in  the  in- 
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come  of  the  trust  estate  after  she  arrived  at  the  age  of  21  years  on  the 
21st  day  of  August,  1913.  She  also  asks  the  decree  of  the  court  that 
under  and  by  virtue  of  tKe  second  deed  of  trust  she  was  entitled  to 
have  paid  over  to  her,  on  attaining  the  age  of  21  years,  one-half  of  the 
principal  sum  held  by  the  trustee,  the  same  being  one-half  of  one- 
fourth  of  the  principal  amount  thereof  on  August  21,  1913,  and  that 
the  defendant  Charles  C.  Flaesch,  as  trustee,  be  required  to  render  an 
accounting  of  the  funds  held  by  him  under  and  pursuant  to  said  deeds 
of  trust. 

The  sole  question  here  for  determination  is  the  construction  and  ef- 
fect of  the  deeds  of  trust  executed  by  the  defendant,  Robert  J.  Bales- 
tier.  The  material  facts  are  not  disputed,  and  the  sole  question  is 
whether  the  plaintiff  is  entitled  to  have  paid  to  her,  at  this  time,  any  por- 
tion of  the  principal  of  the  trust  fund. 

[1]  The  trust  deed  of  February  19,  1912,  transferred  to  the  trustee 
the  legal  title  to  the  property  therein  described  for  the  purposes  therein 
stated.  The  property  described  was  personal,  and  the  trust  was  created, 
to  invest  and  reinvest  the  same,  ancl  to  apply  the  income  for  the  sup- 
lX)rt,  maintenance,  care,  and  education  of  his  children  during  the  life- 
time of  both  Robert  J.  Balestier  and  his  wife,  Isabella  Balestier,  and 
upon  the  death  of  both  the  trust  fund,  with  any  unpaid  interest,  was  to 
be  divided  between  his  children  then  living  and  their  heirs  and  assigns, 
forever. 

This  was  a  trust  authorized  by  statute,  and  the  duration  was  measur- 
ed by  the  lives  of  Robert  J.  Balestier  and  Isabella  Balestier,  which 
rvere  in  being  at  the  date  of  th^  instrument.  Section  11,  Personal  Prop- 
erty Law  (Consol.  Laws,  c.  41). 

[2]  The  absolute  ownership  of  the  property  was  suspended  during 
the  lives  of  Robert  J.  Balestier  and  his  wife.    The  absolute  ownership 
of  the  property  is  suspended  by  the  creation  of  a  trust  which  vests  the 
estate  in  the  trustees,  or  by  creation  of  a  future  estate.    Steinway  v. ' 
Steinway,  163  N.  Y.  Ig3,  57  N.  E.  312. 

The  effect  was  to  entitle  the  children,  during  the  life  of  the  father 
and  mother,  to  the  income  of  the  trust  fund,  and  upon  the  death  of  both 
the  children  then  living  were  entitled  to  the  principal. 

Whether  the  estate  of  the  children  in  the  principal  be  construed  to  be 
vested,  subject  to  being  divested  by  their  death  before  the  termination 
of  the  trust,  or  subject  to  be  opened  and  let  in  after-born  children,  or 
to  be  a  contingent  estate,  is  not  very  material,  as  it  is  apparent  that  it 
was  the  intention  of  the  creator  of  the  trust  that  such  of  his  children 
who  were  living  at  the  time  of  the  termination  of  the  trust  should  be 
entitled  to  the  principal.  The  addition  of  the  words  "their  heirs  and 
assigns  forever"  was  only  to  emphasize  that  such  persons  took  abso- 
lutely. 

[3]  The  trust  was  irrevocable,  as  the  creator  reserved  no  power  of 
revocation.  He  had  no  estate  left  which  was  capable  of  being  trans- 
ferred, and  he  could  not  withdraw  or  alter  it.  Marvin  v.  Smith,  46  N. 
Y.  571 ;  Richtmyer  v.  Lasher,  77  App.  Div.  579,  79  N.  Y.  Supp.  315. 
He  has  a  contingent  interest  in  the  corpus  of  the  trust,  which  makes 
him  a  necessary  party  to  the  action. 
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[4]  The  plaintiff  claims  the  right  to  have  paid  to  her  at  the  present 
time  a  portion  of  the  principal,  by  the  instrument  of  July  22,  1914,  but 
I  am  of  the  opinion  that  the  same  would  ndt  be  justified.  Robert  J. 
Balestier  had,  after  the  execution  of  the  deed  of  February  19,  1912,  no 
interest  in  the  property  which  he  could  transfer,  except  the  possibility 
of  a  reversion  to  him.  He  alone  could  not  change  or  alter  the  rights 
of  the  cestui  que  trusts.  He  did  not,  by  this  instrument,  convey  his 
possibility  of  ccwitingerit  estate  depending  upon  his  surviving  all  of  his 
children. 

[6]  At  the  time  of  executing  this  instrument  the  plaintiff  was  21 
years  of  age,  and  her  theory  is  that  he  changed  the  time  when  she  be- 
came entitled  to  recovef  on  half  of  her  share,  making  it  payable  to  her 
prior  to  the  execution  of  this  instrument.  He,  however,  did  not  direct 
the  division  into  the  five  equal  shares  until  his  death,  and  the  provi- 
sion for  the  payment  of  one-half  of  the  principal  upon  her  arriving  at 
the  age  of  21  was  dependent  upon  the  division  into  shares. 

Robert  J.  Balestier  did  not  intend  to  shorten  the  time  for  the  con- 
tinuance of  the  trust,  but  to  extend  it.  This  he  could  not  do,  except 
as  provided  by  section  23  of  the  Personal  Property  Law,  which  requires 
the  consent  of  all  the  persons  beneficially  interested.  He  could  revoke 
the  trust  so  far  as  his  right  was  alone  affected,  but  his  right  was  contin- 
gent upon  his  surviving  all  of  his  children,  so  that,  without  the  consent 
of  all  the  living  children,  his  act  was  nugatory. 

[8]  Under  the  trust  deed  of  February  19,  1912,  the  children  of 
Robert  J.  Balestier  had  no  interest  in  a  part  of  the  trust,  but  their  inter- 
est was  in  the  whole  fund,  as  it  was  uncertain  what  the  extent  of  their 
interest  was  in  the  whole  until  the  death  of  the  two  lives  which  measur- 
ed the  continuance  of  the  trust. 

[7]  I  am  of  the  opinion  that,  in  naming  the  beneficiaries  in  said  deed 
of  trust,  executed  on  February  19,  1912,  it  was  the  intention  of  Robert 
J.  Balestier,  the  grantor  of  said  trust,  that  the  plaintiff  should  be  in- 
cluded as  a  beneficiary  under  the  term  "my  children,"  and  that  the  said 
deed  of  trust  was  so  intended  to  operate,  both  by  the  grantor  and 
grantee  in  said  deed. 

The  plaintiff,  having  alleged  a  demand  and  a  refusal  to  pay  over  the 
income  which  had  accrued  on  her  share  since  she  arrived  at  the  age 
of  21  years,  and  demanded  an  accounting  and  payment  over  to  her  of 
such  income,  is  entitled  to  that  relief.  The  trustee  should  be  required 
to  file  with  this  court  a  statement  under  oath  of  his  transactions  as  such, 
including  an  account  of  his  receipts  and  disbursements  to  this  date. 

A  decree  should  be  made  accordingly,  with  costs  to  the  plaintiff  and 
to  the  defendant  Robert  J.  Balestier,  payable  out  of  the  funds  in  the 
hands  of  the  trustee. 


Digitized  by 


Google 


Sup^t.)  8HIL1IAN  v.  SHILMAN  681 

SHILMAN  y.  SHILMAN. 
(Supreme  Court,  Appellate  Division,  First  Department    May  2,  191&.) 

Appeal  from  Special  Term,  New  York  County. 

Action  for  divorce  by  AJax  Shilman  against  Lizza  Shilman.  From 
a  judgment  of  the  Supreme  Court  (105  Misc.  Rep.  461, 174  N.  Y.  Supp. 
385),  entered  upon  a  decision  dismissing  the  complaint  upon  the  merits, 
plaintiff  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Samuel  Rabinowitz,  of  New  Y6rk  City,  for  appellant, 

PER  CURIAM.    Judgment  affirmed.    Order  filed. 

CLARKE,  P.  J.  (dissenting).  This  is  an  action  for  divorce.  The 
learned  Special  Term  has  found  that  on  the  15th  day  of  May,  1903, 
in  the  city  of  Odessa,  Russia,  the  plaintiff  was  married  to  the  defend- 
ant ;  that  the  plaintiff  is,  and  at  all  times  hereinafter  mentioned  wais,  a 
resident  of  the  state  of  New  York,  and  was  such  at  the  time  of  the 
commission  of  the  acts  of  adultery  hereinafter  mentioned;  that  be- 
tween the  1st  day  of  January,  1911,  and  the  1st  day  of  May,  1913,  the 
defendant,  in  the  city  of  Odessa,  Russia,  lived  with  a  man  by  the  name 
of  Breithart,  and  the  defendant  lived  with  the  said  Breithart  as  husband 
and  wife  during  the  aforesaid  period ;  that  five  years  have  not  elapsed 
since  the  plaintiff  discovered  the  fact  of  such  adultery,  and  that  the 
plaintiff  has  not  cohabited  with  the  defendant  since  the  discovery  of 
such  adultery ;  and  that  no  divorce  has  been  rendered  in  favor  of  the 
plaintiff  against  the  defendant,  or  in  favor  of  the  defendant  against  the 
plaintiff,  in  any  court  of  this  or  any  other  state,  territory,  or  foreign 
country.  But  he  also  found  that  the  adultery  so  committed  was  com- 
mitted with  the  procurement  or  with  the  connivance  of  the  plaintiff. 
That  finding  was  based  upon  the  following  evidence  of  the  plaintiff : 

"Q.  When  was  the  last  time  you  saw  your  wife?    A.  1910,  in  January. 

"Q.  At  that  time  she  left  this  country  and  went  to  Odessa,  Russia?    A.  Tes5. 

•*Q.  What  happened  just  before  she  left  this  country?  A.  She  told  me  she 
wanted  a  divorce.  2  go  to  a  rabbi,  and  give  her  a  divorce,  and  she  went  to 
Odessa. 

•*Q.  You  gave  her  what  is  known  as  a  get — a  Hebrew  divorce?    A.  Yes, 

"Q.  Then  she  left  for  Russia?    A.  Yes. 

"Q.  You  have  never  seen  her  since  then?    A.  No." 

Of  course  the  law  does  not  recognize  the  so-called  "get,"  or  Hebrew 
divorce ;  but  it  does  not  seem  to  me  that  the  consent  of  these  ignorant 
people  in  going  through  thisw  sort  of  a  procedure  can  be  held  either  as 
matter  of  fact  or  in  law  as  constituting  per  se  the  connivance  or  procure- 
ment which  the  law  brands  as  a  bar  to  the  legal  remedy  of  a  divorce  on 
account  of  a  subsequent  adultery.  If  one  spouse  obtained  a  legal  sep- 
aration from  the  other,  I  do  not  think  that  any  one  would  hold  that  ei- 
ther was  debarred  from  instituting  an  action  for  divorce  based  upon  a 
subsequent  adultery.  If,  instead  of  a  legal  judgment  of  separation, 
they  had  voluntarily  separated  and  lived  apart,  with  or  without  a 
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contract  in  writing,  I  do  not  think,  under  those  circumstances,  such  a 
separation  would  be  a  bar  to  an  action  for  divorce  for  a  subsequently 
committed  adultery  upon  the  gfround  of  connivance  or  procurement. 

So  far  as  appears  by  this  record,  the  husband  and  wife  merely  sep- 
arated by  consent,  and  she  went  back  to  Russia.  I  am  at  a  loss  to  find 
any  basis  for  the  proposition  that  thereby-  the  plaintiff  contemplated 
that  his  wife  would  commit  adultery,  and  certainly  not  that  he  con- 
nived at  or  procured  such  act. 

It  seems  to  me  that  the  statute  denying  the  aid  of  the  court  in  an  ac- 
tion for  divorce  contemplates  evil  intent  and  active  participation  in 
bringing  about  the  defilement  of  the  spouse  and  that  mere  voluntary 
separation  is  not  sufficient. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered. 


CARFAGNO  et  al.  v.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  Fii-st  Department.    May  2,  1919.) 

Municipal  Ck>aPOBATioir8 '  ^s9253 — ^Installation  or  High   Pbebsuxe   Fiei: 

SbRVICE  SySTEK — CONTBAOT — BbEACII. 

Where  plaintiffs  did  not  rely  upon  drawing  annexed  to  specifications 
for  installation  of  a  high  pressure  fire  service  system,  stated  to  have  been 
drawn  on  scale  of  200  feet  to  an  Inch,  but  drawn  on  scale  of  150  feet,  but 
knew  of  error  when  submitting  bid,  did  not  report  error  to  engineer,  and 
proceeded  with  contract  after  engineer  had  notified  them  thereof,  and  were 
cautioned  as  to  Inaccuracy  of  quantity  In  "Information  for  Bidders,"  and 
city  took  over  and  paid  for  extra  pipe  plaintiffs  had  bought,  they  cannot 
take  advantage  of  honest  mistake  of  city  and  recover  damages,  on  the 
theory  of  city  preventing  their  carrying  out  full  contract 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Tony  Carf agno  and  others,  as  copartners,,  against  the  City 
of  New  York.  From  an  order  denying  defendant's  motion  to  set  aside 
the  verdict  of  the  jury  as  to  question  No.  1,  and  to  direct  a  general  ver- 
dict for  the  defendant,  and  a  dismissal  of  the  complaint,  and  also 
granting  plaintiffs'  motion  setting  aside  the  verdict  of  the  jury  to  ques- 
tion No.  2,  and  granting  a  new  trial,  defendant  appeals.  Order  revers- 
ed, verdict  set  aside,  and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (John  F. 
O'Brien,  of  New  York  City,  of  counsel,  and  Terence  Farley  and  John 
F.  Collins,  both  of  New  York  City,  on  the  brief),  for  appellant. 

Kellogg  &  Rose,  of  New  York  City  (Macintosh  Kellogg,  of  New 
York  City,  of  counsel,  and  Alfred  C,  Pette,  of  New  York  City^  on  the 
brief),  for  respondents. 

PAGE,  J.  The  plaintiffs  executed  a  contract  with  the  city  of  New 
York  for  the  installation  of  a  high  pressure  fire  service  system  in  cer- 
tain specified  streets  in  the  city  of  New  York.    The  ^plaintiffs  demand 

^sc»Por  otber  owes  mo  tame  topic  ft  KEY-NUMB  J  BR  la  all  Key-Naznbertd  DlsesU  ft  In4«zat 
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damages  because  they  claim  that  the  defendant  refused  to  permit  theni 
to  perform  and  carry  out  the  contract.  This  claim  is  predicated  upon 
the  fact  that  the  drawings  annexed  to  the  specification  were  stated  to 
have  been  drawn  on  a  scale  of  200  feet  to  the  inch,  whereas  it  was 
drawn  on  a  scale  of  150  feet  to  the  inch.  This  error  was  discovered 
by  the  plaintiffs  when  they  were  preparing  their  bid,  and  was  discov- 
ered by  the  city  engineer,  and  notice  of  the  correction  was  given,  on 
June  4th  to  the  pkiintiffs,  before  they  had  commenced  work,  but 
shortly  after  they  had  made  a  contract  for  the  pipe.  The  system  was 
installed  in  all  the  streets  specified  in  the  contract,  and  the  plaintiffs 
had  left  over  the  pipe  that  would  have  been  necessary,  had  the  streets 
in  fact  been  as  long  as  shown  on  the  drawing  when  tested  by  the  in- 
correct scale.  The  city  paid  for  all  the  work  done,  and  took  over  and 
paid  for  the  extra  pipe. 

How  the  city  can  be  said  to  have  prevented  the  performance  of  the 
contract  is  inconceivable  to  my  mind.  What  should  it  have  done  that 
it  did  not  do?  It  could  not  extend  these  streets  to  make  them  corre- 
spond to  the  drawing,  nor  could  the  plaintiffs  insist  on  laying  the  pipe 
in  these  streets  without  reference  to  their  forming  a  part  of  the  high 
pressure  service  system.  The  action  was  not  brought  on  the  theory  of 
breach  of  warranty.  Had  it  been,  the  plaintiff  could  not  have  recover- 
ed. In  the  ''Information  for  Bidders"  furnished  by  the  defendant  we 
find: 

'*The  bidders  are  particularly  cautioned  against  the  submission  of  a  bid  be- 
fore making  a  personal  examination  of  the  location  proposed  for  the  work 
under  this  contract  and  familiarizing  themselves  with  all  existing  con- 
ditions." 

And  again : 

''The  astlmated  quantities  given  above  [which  Included  the  length  of  the 
various  sizes  of  pipe]  only  to  form  a  comparison  of  bids,  and  are  not  guaran- 
teed to  be  accurate.  Such  as  can  be  must  be  checked  and  verified  by  the 
bidders  after  careful  examination  of  the  drawings,  specifications,  and  the 
location  or  site  of  the  work." 

Subdivision  3  of  the  specifications  provides : 

"Any  correction  of  errors  or  omission  in  the  drawings  and  specifications 
may  be  made  by  the  engineer  when  such  correction  is  necessary  for  the 
proper  fulfillment  of  their  intention  as  considered  by  him." 

And  subdivision  5 : 

"The  contractor  shall  check  all  dimensions  and  quantities  on  the  drawings 
or  schedules  ^ven  to  him  by  the  engineer,  and  shall  ngtlfy  the  engineer  of 
all  errors  therein  which  he  may  discover  by  checking  the  drawings.  He  will 
not  be  aUowed  to  take  advantage  of  any  errors  or  omissions  In  these  specifi- 
cation;s,  or  in  the  drawings  or  schedules,  as  full  instructions  will  be  furnished 
by  the  engineer  should  such  errors  or  omissions  be  discovered,  and  the  con- 
tractor shall  carry  out  such  instructions  as  if  originally  In  the  specifications." 

The  plaintiffs  did  not  rely  upon  the  drawing  and  quantities  specified, 
but  discovered  the  error  and  knew  of  it  when  they  submitted  the  bid. 
They  did  not  report  the  error  to  the  engineer  when  it  was  disc6vered. 
They  proceeded  with  the  contract  after  the  engineer  had  notified  them 
of  the  error.    This  case  is  simply  an  effort  to  take  advantage  of  ^i 
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honest  mistake  on  the  part  of  the  city,  of  which  pl^tiffs  were  aware 
at  the  time  they  entered  into  the  contract*. 

The  defendant's  motion  should  have  been  granted  at  the  close  of 
the  plaintiff's  case,  as  all  the  facts  which  proved  they  had  no  cause  of 
action  then  appeared  in  evidence. 

The  order  should  be  reversed,  the  verdict  set  aside,  and  the  com- 
plaint dismissed,  with  costs.    Order  filed.    All  concur. 


(106  Misc.  Rep.  340) 

SOHOENHOLZ  v.  NEW  YORK  LIFE  INS.  CO.  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    February,  1919.) 

1.  Insurance  ^=»587 — Life  Insurance — Rights  of  Beneficiary. 

Where  no  attempt  Is  made  to  change  the  beneficiary  of  a  Ufe  Insur- 
•  airce  poUcy  in  the  manner  required  by  its  terms  the  rights  of  the  desig- 
nated beneficiary  become  absolute  on  the  death  of  the  insured. 

2.  Insurance  ^s»219— Lire  Insuranob — Change  ot  Benefioiaey — ^Assign- 

ment OF  Rights  of  Insured. 

Where  a  life  Insurance  policy  was  assigned  by  the  insured  to  an- 
other than  the  designated  beneficiary,  the  assignment  conveyed  all  the 
rights  of  the  insured,  Jncluding  the  right  to  change  beneficiary ;  but  where 
no  actual  change  of  beneficiary  was  made  during  the  lifetime  of  insured, 
the  rights  of  the  designated  benefldfiry  were  not  affected. 

3.  Executors  and  Administrators  ^=»439 — Action  on  Life  Insurance  Pou^ 

CT — Parties. 

An  action  by  the  assignee  of  a  life  insurance  policy,  who  had  not  been 
designated  as  esubstituted  beneficiary,  if  considered  as  a  suit  for  specific 
'performance,  cannot  be  maintained,  where  the  legal  representatives  of  the 
insured  are  not  Joined. 

Action  by  Paulina  Schoenholz  against  the  New  York  Life  Insurance 
Company  and  another  on  a  life  insurance  policy.  Judgment  for  de- 
fendant 

Reuben  Dorfman,  of  New  York  City,  for  plaintiif. 
James  H.  Mcintosh  and  Louis  H.  Cook,  both  of  New  York  City,  for 
defendant  New  York  Life  Ins.  Co. 

.  PHILBIN,  J.  Plaintiff  claims  that  she  acquired  the  right  to  the 
proceeds  of  a  policy  issued  upon  the  life  of  her  husband,  now  deceas- 
ed, by  virtue  of  an  assignment  from  him  and  his  promise  to  designate 
her  the  substituted  beneficiary  in  consideration  of  her  marriage  to  him. 
The  husband's  sister,  the  defendant  Sarah  Schoenholz,  is  the  benefi- 
ciary designated  in  the  policy.  The  plaintiff  asserts  her  claim  notwith- 
standing the  fact  that  the  insured  neglected  to  take  any  steps  toward 
substituting  the  name  of  the  plaintiff  in  place  of  that  of  the  sister 
of  the  insured. 

Plaintiff  argues  that,  inasmuch  as  the  insured  reserved  the  right  to 
change  the  beneficiary,  the  oral  assignment  accompanied  by  delivery 
of  the  policy,  with  the  intent  to  constitute  the  plaintiff  the  sole  owner 
and  beneficiary,  and  the  subsequent  payment  of  premiums  by  the 
plaintiff,  vested  in  her  all  rights  tmder  the  policy.    The  same  argument 
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was  advanced  in  the  similar  case  of  Johnson  v.  New  York  Life  Ins. 
Co.,  56  Colo.  178,  138  Pac.  414,  L.  R.  A.  1916A,  868.  The  court  there 
reviewed  the  authorities  in  exhaustive  manner,  two  of  the  justicies  dis- 
senting. The  reasoning-  of  the  prevailing  opinion  is  supported  by 
Thomas  v.  Thomas,  131  N.  Y.  205,  30  N.  E.  61,  27  Am.  St.  Rep.  582, 
and  other  New  York  cases. 

[1,2]  It  is  sufficient  to  state  that,  as  no  attempt  was  made  to  change 
the  beneficiary  in  the  manner  required  by  the  terms  of  the  policy,  the 
rights  of  the  designated  beneficiary  became  absolute  upon  the  death  of 
the  insured.  While  the  assignment  conveyed  to  the  plaintiff  all  the 
rights  of  the  insured,  including  the  right  to  change  the  beneficiary, 
there  was  in  fact  no  change  made.  The  absentee  defendant  remains 
the  beneficiary,  and  the  owner  of  the  claim  against  the  insurance  com- 
pany on  the  policy. 

[3]  Upon  the  submission  of  the  case  it  was  stated  by  counsel  for 
the  plaintiff  that  this  action  is  in  the  nature  of  a  suit  for  specific  per- 
formance. If  so,  it  wopld  fail,  if  for  no  other  reason  than  that  the 
legal  representatives  of  the  insured,  one  of  the  persons  who  made  the 
contract,  are  not  joined  as  parties  in  the  action. 

The  plaintiff  might  be  entitled,  under  the  case  of  Morgan  v.  Mutual 
Benefit  Life  Ins.  Co.,  189  N.  Y.  447,  82  N.  E.  438,  to  impress  a  lien  for 
the  amount  of  the  premiums  paid  by  her,  but  it  is  unnecessary  to  pass 
upon  that  phase  of  the  case  as  the  plaintiff  does  not  seek  to  assert  such 
lien. 

Judgment  accordingly. 


(106  Misc.  Rep.  319) 

STATE  OF  COLORADO  v.  HARBECK  et  aL 

(Sspreme  Court,  Trial  Term,  New  Tork  County.    February,  1919.) 

1,  Taxation  ^=>905(1)— Inheritanck  Taxes— Suit  bt  Foreign  State— Ju- 
risdiction. 

The  state  of  Colorado  cannot  maintain  an  action  in  New  York  to  re- 
cover an  inheritance  tax  on  an  estate  of  one  of  its  citizens  dying  in  that 
state,  in,  the  absence  of  a  specific  anthorizaticm  to  do  so  by  the  inheritance 
tax  laws  of  Colorado. 

2h  Taxation   ^cpe06(l) — Imheritancb   Taxes — Coz.lectk)n — Judgments    in 
Rem. 

pn  the  assumption  that  an  order  fixing  the  amount  of  an  Inheritance 
tax  on  the  property  of  a  nonresident  dying  in  the  state  obtained  on 
other  than  personal  service  is  a  judgment,  it  is  in  rem,  and  can  only  be 
collectible  out  of  property  found  In  the  foreign  state  and  belonging  to 
decedent. 

3.  Taxation  «s»905(1) — ^Inhebitancb  Taxes— Tax  as  Debt. 

Ah  Inheritance  tax  is  not  a  debt,  and  Is  not  founded  on  a  contract, 
express  or  implied,  upon  which  a  suit  may  be  predicated. 

Action  by  the  State  of  Colorado  against  Kate  A.  Harfeeck  and 
others  to  recover  an  inheritance  tax  and  to  enforce  a  lien.  Complaint 
dismissed. 
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George  W,  Thomas,  of  Rochester,  and  John  C.  Coleman  and  Bert- 
rand  ly.  Pettigrew,  both  of  New  York  City,  for  plaintiff* 
Theodore  N.  Ripson,  of  New  York  City,  for  Kate  A.  Harbeck. 
Alfred  S.  Brown,  of  New  York  City,  for  William  Henry  Harbcck. 
William  L.  Greenfogel,  of  New  York  City,  for  Alfred  S.  Brown. 
James  P.  Niemann,  of  New  York  City,  for  Francis  B.  Clark. 
Stewart  &  Shearer,  of  New  York  City,  for  United  States  Trust  Co. 

COHALAN,  J.  The  state  of  Colorado  sues  to  recover  an  inherit- 
ance tax  upon  the  estate  of  John  H.  Harbeck,  deceased,  and  to  en- 
force a  lien  upon  certain  distributed  shares  of  his  estate  now  in  the 
possession  of  the  respective  defendants.  The  complaint  alleges  that 
John  H.  Harbeck  and  his  wife,  the  defendant  Kate  A.  Harbeck,  be- 
came domiciled  in  Boulder,  Colo.,  in  the  year  1897,  and  continued  to 
reside  there  until  October  in  the  year  1910,  when  they  left  with  the 
intention  of  acquiring  a  permanent  residence  in  Paris,  France.  While 
en  route  to  their  destination^  and  in  the  city  of  New  York,  John  H. 
Harbeck  died.  On  March  28,  1911,  his  will  and  four  codicils  were 
admitted  to  probate  in  the  county  of  New  York,  and  letters  testa- 
mentary thereunder  were  issued  to  the  widow  of  the  decedent,  who 
was  the  principal  legatee  under  the  terms  of  the  will.  In  her  petition 
for  the  probate  of  the  will  she  stated  that  the  decedent  was  a  resident 
of  Colorado  at  the  time  of  his  death.  Transfer  tax  proceedings  were 
had  in  New  York,  and  taxes  were  assessed  as  upon  the  estate  of  a 
nonresident  and  were  paid  on  that  basis.  Having  learned  of  the  de- 
cedent's death,  the  plaintiff  instituted  transfer  tax  proceedings  under 
its  laws  upon  the  estate.  An  appraisal  was  had  February  8,  1916, 
notice  having  been  given  by  mail  to  all  the  defendants,  as  required 
by  the  state  of  Colorado.  None  of  the  personal  property  of  the  de- 
cedent, amounting  to  nearly  $3,000,000,  was,  is,  or  has  been  in  that 
state,  and  none  of  the  defendants,  appeared  in  the  Colorado  tax  pro- 
ceeding. 

[1]  It  is  clear  that  the  defendant  legatees  by  every  moral  right 
should  pay  these  taxes,  amounting  to  the  sum  of  about  $53,000.  But 
it  is  not  clear  how  they  may  be  compelled  to  do  so  in  an  action  of 
this  kind.  It  is  true  that  they  enjoy^  the  privilege  of  receiving  the 
legacies  here,  and  it  is  unfair  that  they  should  escape  Ae  burden  at- 
tached to  these  same  legacies.  It  is  my  view,  however,  that  this  court 
is  without  jurisdiction  to  enforce  paynient  in  the  present  action.-  Un- 
less the  Inheritance  Tax  Laws  of  the  state  of  Colorado  specifically 
authorize  that  state  to  institute  this  action  as  for  a  money  judgment 
the  plaintiff  may  not  succeed  in  this  jurisdiction.  Electro-Tint  Eng. 
Co.  V.  American  Handkerchief  Co.,  130  App.  Div.  561,  115  N.  Y. 
Supp.  34;  Hanley  v.  Donoghue,  116  U.  S.  1,  6  Sup.  Ct  242,  29  I^ 
Ed.  535.  In  the  case  of  Electro-Tint  Eng.  Co.  v.  American  Handker- 
chief Co.,  supra,  the  court  said : 

"It  has  been  generally  understood  that,  where  a  party  either  seeks  to  re- 
cover or  defend  under  a  foreign  law,  such  law  must  be  pleaded  and  proved 
like  any  other  fact,  since  the  court  cannot  take  Judicial  notice  of  the  laws  of  » 
foreign  state.** 
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In  the  case  of  Bradford  v.  Storejr,  189  Mass.  104,  75  N.  E.  256, 
in  which  the  probate  court,  was  endeavoring  to  recover  an  inheritance 
tax,  it  was  held : 

*'A  tax  is  not  a  debt  La  the  ordinary  sense  of  the  word*  and  Is  not  founded 
upon  a  contract  express  or  implied,  •  •  •  and  a  collector  cannot  maintain 
an  action  to  recover  It,  except  as  authorized  by  statute.** 

Section  18  of  the  statute  of  Colorado,  as  amended  by  the  I^aws  of 
1918,  provides  that  upon  the  petition  of  the  Attorney  General,  where 
a  tax  has  not  been  paid  according  to  the  law,  the  county  court  must 
issue  a  process,  summoning  the  person  interested  in  the  property 
subject  to  taxation  to  appear  before  the  court  and  show  cause  why 
such  tax  should  not  he  paid.    The  act  further  provides : 

'*A11  summonses  and  notices  required  in  the  proceedings  under  this  act  may 
be  served  in  every  reepect  as  now  or  hereafter  provided  for  s^immons  in  civil 
actions  in  rem,  unless  otherwise  provided." 

The  complaint  shows  that  a  certain  order  fixing  the  amount  of  the 
tax  due  from  the  defendant  beneficiaries  was  entered  in  the  county 
court  of  Boulder  county,  Colo.  But  neither  the  complaint  nor  the 
proof  shows  that  steps  were  taken  in  accordance  with  the  provisions 
of  section  18  of  the  Tax  Law  of  that  state. 

The  case  of  People  v.  Kellc^g,  268  IlL  489,  109  N.  E.  304,  is  not 
inapplicable  to  the  situation  here  presented.  In  that  case  the  order 
of  the  county  court  was  entered  fixing  the  amount  of  the  inheritance 
tax  due  from  the  respective  legatees.  The  Attorney  General,  on  be- 
half of  the  people,  thereafter  petitioned  the  county  court  for  a  rule  on 
the  executor  to  show  cause  why  the  tax  in  question  should  not  be 
paid.  A  summons  was  accordingly  issued,  and  the  executor  answered, 
disclosing  his  reasons  why  the  tax  had  not  been  paid,  and  it  was  held 
that  the  executor  was  not  liable  to  pay  th^  tax  in  question. 

[2]  It  appears  from  paragraph  XII  of  the  stipulation  in  evidence 
that  the  only  notice  received  by  the  defendants  was  by  mail.  Even 
assuming  the  order  to  be  a  judgment  which  was  obtained  in  a  pro- 
ceeding or  action  on  other  than  personal  service,  it  is  a  judgment  in 
rem,  and  can  only  be  collectible  out  of  property  found  in  the  state  of 
Colorado  and  belonging  to  the  decedent.  The  lack  of  personal  serv- 
ice admitted  by  the  pleadings  and  the  proof  is  fatal  to  this  action. 
Pennoyer  v,  Neff,  95  U.  S.  714,  24  t,.  Ed.  565,-  Baker  v.  Baker,  242 
U.  S.  394,  37  Sup.  Ct.  152,  61  L.  Ed.  386;  Matter  of  Maltbie  v.  Lob- 
sitz  Mills  Co.,  223  N.  Y.  227,  119  N.  E.  389. 

[8]  The  fact  that  an  inheritance  tax  is  sought  to  be  recovered  does 
not  change  the  rule,  as  it  is  not  a  debt,  and  consequently  is  not  found- 
ed upon  a  contract  expressed  or  implied  upon  which  a  suit  may  be 
predicated.  Meriwether  v.  Garrett,  102  U.  S.  472,  26  L.  Ed.  197; 
Wason  V.  Bigelow,  11  Colo.  App.  120,  52  Pac.  636;  Durant  v.  Al- 
bany County  Supervisors,  26  Wend.  66;   Bradford  v.  Storey,  supra. 

It  follows :  (1)  That  the  plaintiflF  has  not  alleged  and  proved  that 
it  has  a  right  under  the  Colorado  act  to  institute  this  suit;  and  (2) 
that  this  action  may  not  be  instituted  for  the  collection  of  mcmeys 
on  a  judgment  in  rem.    The  complaint  is  dismissed 

Complaint  dismissed. 
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WILSON  T,  BKOWN  et  aL 
(Supreme  Court,  Special  Term  for  Motions,  Erie  County.    May  3,  1919.) 

1,  COBPORATIONS  ^S>618 — TERMINATION  01?  EXISTENCE — EFTECT. 

When  the  term  of  existence  of  a  corporation  has  expired,  the  corpora- 
tion ceases  to  exist  as  such,  under  General  Corporation  Law,  |  35;  the 
provision  for  continuing  corporate  existence  to  wind  up  affairs  in  sec- 
tion 221,  applying  only  to  dissolution  before  the  expiration  of  the  term. 

2.  Corporations  ^=>28(3) — "De  Facto  Corporation*' — Termination  of  Char- 

ter. 

Where  the  directors  of  a  corporation  at  the  termination  of  its  existence 
did  not  proceed  to  wind  up  its  affairs  as  trustees  for  the  creditors  and 
stockholders,  as  required  by  General  Corporation  Law,  {  85,  but  con- 
tinued for  several  years  to  transact  business  as  a  going  corporation,  the 
corporation  had  a  de  facto  existence,  since  there  was  a  user  of  the  cor- 
porate right  and  an  act  (section  37)  under  which  its  existence  could  be 
legally  extended,  and  the  voluntary  adjudication  In  bankruptcy  of  such 
corporation  could  not  be  collaterally  attacked  by  the  acting  directors  in 
a  suit  by  the  trustee  in  bankruptcy. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  De  Facto  Corporation.] 

3,  Corporations    ^=>357 — Trustees— Suit    for   Accounting — ^Misjoinder— 

Separate  Wrongful  Acts. 

Where  the  directors  of  a  corporation,  whose  existence  had  terminated, 
failed  to  wind  up  its  affairs  as  trustees,  as  required  by  General  Corpora- 
tion Law,  I  35,  but  they  and  their  successors  continued  to  carry  on  the 
business,  it  was  not  misjoinder  to  sue  all  together  for  various  acts  of 
misconduct,  since  all  were  trustees,  either  under  the  statute  or  ex  male- 
ficlo,  and  equity  has  power  to  determine  their  several  liabilities  in  one 
suit. 

4.  Corporations  e=»357 — Suit  Against  Directors — Misjoinder — Separate 

Wrongful  Acts. 

Where  directors  of  a  corporation,  whose  existence  had  terminated,  car- 
ried on  its  business  as  a  de  facto  corporation,  instead  of  winding  It  up  as 
required  by  General  Corporation  Law.  %  35,  they  and  their  successors 
can  under  the  express  provisions  of  section  91a,  be  sued  in  one  action  for 
separate  acts  of  negligence  or  misappropriation. 

Action  by  Nathan  M.  Wilson,  as  trustee  in  bankruptcy  of  the  es- 
tate of  the  Coats  Manufacturing  Company,  against  Edward  C.  Brown 
and  others.    Demurrer  of  defendants  to  the  complaint  overruled. 

Several  defendants  demur  to  the  complaint  on  the  following 
grounds:  (1)  That  this  court  has  no  jurisdiction  of  the  subject  of 
the  action.  (2)  That  plaintiff  has  no  legal  capacity  to  sue.  (3)  That 
there  is  a  misjoinder  of  causes  of  action.  (4)  That  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Robert  H.  Jackson  and  Benjamin  S.  Dean,  both  of  Jamestown,  for 
plaintiff. 

Louis  L.  Babcock,  of  Buffalo,  and  Frank  B.  Church,  of  WcUsvilfc, 
for  defendants  Brown,  Booth,  and  O'Connor. 

William  Duke,  Jr.,  of  Wellsville,  for  defendant  Duke. 

Harold  S.  Brown,  of  Buffalo,  for  defendant  McEwen. 

Fred  Robbins,  of  Hornell,  for  defendants  Coats  and  Hyslip. 
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SEARS,  J.  The  Coats  Manufacturing  Company  was  a  corporation 
organized  under  the  Business  Corporations  Law  of  the  state  of  New 
■York,  and  its  certificate  of  incorporation  provided  that  the  term  of 
its  existence  should  be  20  years.  The  certificate  of  incorporation 
was  filed  in  the  proper  offices  in  June,  1894,  and  the  period  of  the 
corporate  existence  expired  in  June,  1914.  At  that  time  the  Coats 
Manufacturing  Company  was  solvent,  and  its  assets  were  sufficient 
to  liquidate  its  indebtedness  and  retire  its  outstanding  capital  stock. 
In  June,  1914,  when  the  corporation  ceased  to  exist  by  limitation  of 
its  charter,  the  defendants  Charles  B,  Hyslip,  Mark  B.  Hyslip,  Hiram 
A.  Coats,  Patrick  L.  O'Connor,  and  Edward  C.  Brown  composed  the 
board  of  directors.  Notwithstanding  the  exph-ation  of  the  corpo- 
rate existence,  the  business  of  the  Coats  Manufacturings  Company 
was  thereafter  continued,  stockholders'  meetings  were  held,  and  the 
defendants,  other  than  those  who  were  directors  in  1914,  as  stated, 
were,  between  the  date  of  the  exfriration  of  the  corporate  existence 
and  the  adjudication  in  bankruptcy  hereafter  mentioned,  elected  by  the 
stockholders  to  be  directors  of  the  Coats  Manufacturing  Company,  and 
acted  in  the  management  of  the  affairs  of  the  Coats  JSIanufacturing 
Company,  so  that  after  the  expiration  of  the  term  of  its  corporate 
existence,  provided  for  in  the  certificate  of  incorporation,  and  until 
its  adjudication  in  bankruptcy,  the  defendants,  as  directors  for  all 
or  part  of  said  time,  continued  to  conduct  the  business  of  the  Coats 
Manufacturing  Company  as  a  corporation  and  in  the  corporate  name. 

Each  of  the  defendants  failed,  omitted,  and  neglected  to  wind  up 
such  corporation,  or  take  any  steps  toward  such  purpose;  each  of 
them,  during  the  period  of  his  service,  participated  in  the  continuance 
of  the  business,  but  also  failed  and  neglected  to  perform  the  duties 
imposed  by  law  on  directors;  additional  real  estate  was  purchased; 
extensive  borrowings  occurred;  assets  of  the  corporation  were  as- 
signed and  pledged,  and  its  real  estate  was  mortgaged;  dividends 
were  illegally  declared;  assets  of  the  corporation  were  unlawfully 
dissipated;  great  loss  occurred  in  the  continuance  of  the  business, 
and  insolvency  resulted;  and  finally,  on  or  about  November  10,  1917, 
the  defendants  Mark  B.  Hyslip,, Stanley  *F,  Booth,  George  E.  Brown, 
Edward  C.  Brown,  Hiram  A.  Coats,  and  James  H.  McEwen,  being 
at  such  time  the  acting  directors  of  such  "defunct"  corporation,  at  a 
meeting  held  on  that  day^  and  attended  by  all  of  said  acting  directors, 
except  James  H.  McEwen,  by  resolution  duly  adopted  in  writing,  ad- 
mitted inability  to  pay  its  debts  in  full,  and  willingness  to  be  ad- 
judged a  bankrupt,  and  directed  voluntary  proceedings  in  bankruptcy 
to  1^  instituted. 

On  November  15,  1917,  the  Coats  Manufacturing  Company,  as  a 
corporation,  was  duly  adjudicated  a  bankrupt  at  a  term  of  the  United 
States  District  Court  for  the  Western  District  of  New  York,  and  the 
plaintiff  was  thereafter  appointed  the  trustee  in  bankruptcy  of  the 
estate  of  the  Coats  Manufacturing  Company,  and  qualified,  and  is  now 
acting  as  such.  This  action  has  been  authorized  by  the  referee  in 
bankruptcy.  The  complaint  also  alleges  sundry  wrongful  acts  com- 
mitted by  one  or  more  of  the  defendants,  but  none  by  all  of  them,  in 
175N.Y.S.— 44 
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the  control  and  nianagenient  of  the  business  of  the  Coats  Manufactur- 
ing Company,  after  the  expiration  of  its  corporate  existence. 

All  of  the  demurrers  may  be  considered  together,  and  discussed 
under  two  main  headings:  First,  the  validity  of  the  bankruptcy 
proceeding,  and  the  authority  of  the  plaintiff  as  a  trustee  in  bank- 
raptcy;  and,  second,  the  question  as  to  the  misjoinder  of  the  causes 
of  action. 

First.  The  contention  of  the  defendants  is  that  in  June,  1914,  at  the 
expiration  of  the  period  of  the  corporate  existence,  all  corporate  power 
was  terminated;  that  after  that  date  there  was  no  artificial  entity 
recognizable  as  a  corporation,  capable  of  being  adjudged  a  bankrupt; 
and  that  the  bankruptcy  court  was  therefore  entirely  without  jurisdic- 
tion, and  the  plaintiff  is  a  complete  stranger  to  the  transactions  of 
the  defendants,  as  well  as  to  any  rights  which  the  creditors  of  the 
Coats  Manufacturing  Company  business,  or  the  stockholders  of  the 
Coats  Manufacturing  Company,  may  have  against  the  defendants. 

[1]  It  is  beyond  question  that  it  was  the  strict  legal  duty  of  the 
directors,  who  were  such  in  June,  1914,  to  have  then  proceeded  to 
wind  up  the  affairs  of  the  corporation.  By  the  statute  (General  Cor- 
poration Law  [Consol.  I^aws,  c.  23]  §  35)  the  then  directors  became 
trustees  of  the  creditors  and  stockholders  of  the  Coats  Manufactur- 
ing Company,  and  had  full  power  to  settle  its  affairs,  collect  and  pay 
outstanding  debts,  and  divide  among  persons  entitled  thereto  other 
property  remaming  after  the  payment  of  debts  and  necessary  ex- 
penses. The  legal  title  to  the  property  and  property  rights  of  the 
Coats  Manufacturing  Company,  which  during  the  corporate  existence 
had  been  vested  in  the  corporation  itself,  upon  the  termination  of  the 
period  of  its  corporate  existence,  became  vested  in  those  Who  were 
directors,  in  trust  for  the  creditors  and  stockholders,  and  the  stock- 
holders thereafter  were  merely  cestuis  que  trust  entitled  to  share 
ratably  in  the  property  after  the  payment  of  debts.  Central  City 
Savings  Bank  v.  Walker,  66  N  Y.  424.  No  provi.sion  of  the  stat- 
ute continued  the  corporate  existence  even  for  the  winding-up  pro- 
ceedings. Section  221  of  the  General  Corporation  Law,  which  pro- 
vides for  tHe  continuation  of  the  existence  of  a  corporation  after 
dissolution,  for  the  purpose  of  paying,  satisfying,  and  discharging  its 
existing  debts,  obligations,  etc.,  applies  only  to  a  dissolution  before 
the  expiration  of  the  term  of  corporate  existence  limited  in  the*cer- 
tificate  of  incorporation. 

[2]  The  directors,  who  became  trustees  under  the  statute  in  June, 
1914,  failed  to  act  in  accordance  with  the  provisions  of  the  statute 
above  referred  to,  and  the  other  defendants  participated  in  the  viola- 
tion of  the  statutory  obligations,  and  all  of  the  defendants  transacted 
business  in  all  respects  as  though  the  Coats  Manufacturing  Company 
was  still  a  corporation.  The  defendants  contend  that,  under  these  cir- 
cumstances, at  the  time  of  the  institution  of  the  bankruptcy  proceed- 
ings, the  Coats  Manufacturing  Company  was  not  only  not  a  corpo- 
ration de  jure,  but  was  not  even  a  corporation  de  facto,  and  that  the 
adjudication  in  bankruptcy  is  nugatory  and  subject  to  collateral  at- 
tack. 
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Several  cases  are  cited  by  the  plaintiff  of  adjudications  in  bank- 
ruptcy of  corporations  after  judicial  or  statutory  dissolution.  In  re 
Mungcr  Vehide  Tire  Co.^  159  Fed.  901,  87  C.  C.  A.  81,  In  re  Moench 
&  Sons  Co.  (D.  C.)  123  Fed.  965,  and  White  Mountain  Paper  Co.  v. 
Morse  &  Co.,  127  Fed.  643,  62  C.  C.  A.  369,  are  cases  where  there 
was  a  statute  apidica'ble,  continuing  the  corporation  for  winding-up 
purposes,  and  none  of  these  cases  is  therefore  strictly  analc^us.  In 
re  Cordova  Shop  (D.  C.)  216  Fed.  818,  is  the  case  of  the  adjudication 
of  an  irregularly  organized  corporation,  a  well-recognized  type  of  de 
facto  corporation.  In  re  Adams  &  Hoyt  Co.  (D.  C.)  164  Fed.  489, 
is  a  case  where  dissolution  by  judicial  decree  was  obtained  by  the 
corporation,  in  order  to  forestall  bankruptcy  proceedings,  and  the 
court  held  that  it  was  ineffective  for  such  purpose. 

While  these  particular  authorities  are  not,  in  my  opinion,  a  suffi* 
cient  basis  for  holding  the  Coats  Manufacturing  Company  a  de  facto 
corporation  at  the  time  of  the  bankruptcy  adjudication,  the  question 
remains  as  to  whether  the  facts  alleged  in  the  complaint  are  sufficient 
to  establish  such  de  facto  corporate  existence.  The  necessary  ele* 
ments  are  thus  stated  in  Methodist  Episcopal  Union  Church  v.  Pickett, 
19  N.  Y.  482: 

"Two  things  are  necessary  to  be  shown  in  order  to  establish  the  existence 
of  a  corporation  de  facto,  vis.:  (1)  The  existence  of  a  charter,  or  some  law 
under  which  a  corporation  with  the  powers  assumed  might  lawfully  be  creat- 
ed ;  and  (2)  a  user  by  the  party  to  the  suit,  of  the  rights  daimed  to  be  con- 
ferred by  such  charter  or  law.    United  States  Bank  v.  Steams,  15  Wend.  314." 

In  Von  Longerke  v.  City  of  New  York,  150  App.  Div.  98,  134  N.  Y. 
Supp.  832,  the  court  said :  • 

"In  order  to  establish  the  existence  of  a  de  facto  corporation,  it  is  necessary 
to  show,  not  only  that  there  is  a  law  under  which  the  corporation  might  be 
organized,  and  an  attempt  to  organize  it,  but  that  corporate  powers  have  been 
thereafter  exercised.  Methodist  Episcopal  Union  Church  v.  Pickett,  19  N.  Y. 
482;  Emery  v.  De  Peyster,  77  App.  Div.  66  (78  N.  Y.  Supp.  1056] ;  Van  Buren 
V.  Reformed  Church  of  Gansevoort,  -62  Barb.  495." 

It  is  doubtless  true  that  the  dissolution  of  a  corporation  by  the  ex- 
piration of  its  corporate  term  can  be  set  up  as  a  defense  in  an  action 
brought  by  or  against  the  corporation  upon  an  obligation  created  during 
such  term.  Sturges  v  Vanderbilt,  73  N.  Y.  384.  To  this  there  is  no 
theoretical  or  practical  objection.  But  the  present  case  presents  an  en- 
tirely different  problem.  The  Business  Corporations  Law,  under 
which  this  company  was  organized  (chapter  691  of  the  Laws  of  1892), 
provided  that  the  certificate  of  incorporation  should  state  the  dura- 
tion of  the  corporation,  not  to  exceed  50  years.  No  public  policy  of 
the  state  was  therefore  infringed  by  the  continuance  of  the  user  of 
corporate  form  up  to  the  time  of  the  bankruptcy.  At  the  time  of 
the  expiration  of  the  corporate  existence,  a  statute  was  in  force  under 
which  the  corporate  existence  could  have  been  continued.  Section  37, 
General  Corporation  Law.  Although  the  certificate  required  there- 
under was  not  filed,  yet  other  papers  were  filed  in  the  same  offices 
where  such  certificate  would  have  been  filed,  if  the  legal  steps  for  an 
extension  of  the  corporate  existence  had  been  followed,  for  the  cap- 
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ital  stock  of  the  Coats  Manufacturing  Company  was  twice  increased 
after  June,  1914.  A  corporate  mortgage  was  executed  Stockholders' 
meetings  were  held,  and  dividends  were  declared  and  paid,  and  finally 
a  voluntary  petition  in  bankruptcy  was  filed,  and  an  adjudication  fol- 
lowed. 

If  the  analogy  of  physical  death  is  sought  to  be  appUed  to  the  ex- 
piration of  the  term  of  corporate  existence  of  an  organization  which 
the  law  recognizes  as  a  person,  it  is  easy  to  answer  that  there  is  no 
greater  difficulty  in  considering  the  organization  as  existing  after  its 
death  than  before  its  birth.  And  yet  it  is  never  necessary  that  the 
initial  steps  should  be  taken  in  absolute  accord  with  the  statute  to  hold 
the  organization  de  facto  existent.  Such  analogies  are  often  mis- 
leading. Physical  life,  with  birth  and  death,  is  an  evidence  of  im- 
mutable natural  law.  Corporate  life  rests  upon  legislative  fiat,  and 
there  is  no  reason  to  apply  such  a  doubtful  analogy  to  such  a  case  as 
this,  where  the  same  kind  of  acts,  in. so  far  as  the  corporate  character 
of  the  same  is  concerned,  were  done  by  men  similarly  authorized  by 
their  associates  after,  as  before,  the  limit  of  the  term  of  the  corpo- 
ration's existence. 

In  Miller  y.  Coal  Co.,  31  W.  Va.  836,  8  S.  E.  600,  13  Am.  St, 
Rep.  903,  where,  after  the  termination  of  the  period  of  the  defend- 
ant's corporate  existence,  the  directors,  instead  of  winding  up  the 
business,  continued  it,  and  in  the  course  of  such  continued  operation 
the  plaintiff's  intestate  was  killed  by  n^ligence  for  which  the  defend- 
ant, if  it  existed  as  a  person  recognized  by  the  law  was  responsible, 
the  Supreme  Court  of  Appeals  of  West  Virginia  held  the  defendant 
to  be  a  de  facto  corporation  and  responsibly  as  such.  The  court  there 
said : 

"The  principles,  It  seems  to  me,  to  be  deduced  from  our  statute  and  these 
autliorities,  is  that  a  private  business  corporation  acting  and  carrying  on  its 
corporate  business  in  its  corporate  name,  after  its  legal  existence  has  ended 
by  the  expiration  of  its  charter,  must  be  held  to  be  a  corporation  de  facto,  and 
that  as  such,  so  long  as  it  in  fact  so  carvdeB  on  its  business  and  contracts  or 
Incurs  liabilities  with  or  to  third  persons  dealing  with  it  as  such  de  facto 
corporation,  it  may  sue  and  be  sued  at  law  either  In  action  ex  contractu  or  ex 
deUcto.  and  it  cannot  defeat  such  action  by  alleging  that  its  charter  had  ex- 
pired, before  the  cause  of.  action  arose.  Its  directors  and  stockholders  by 
faiUng  to  wind  up  its  business,  when  the  charter  expires,  as  it  is  their  duty 
to  do  under  our  statute,  cannot  relieve  the  corporation  from  liability  for  acts 
done  in  its  name  and  during  its  actual  existence  as  a  de  facto  corporation. 
Tn  order  to  relieve  It  from  liability,  the  corporation  must  have  ceased  to  exist 
both  in  law  and  in  fact;  and  consequently,  when  it  is  sued  as  a  corporation,  a 
plea  averring  simply,  that  it  has  ceased  to  exist  In  law  or  as  a  legal  corpora- 
tion, will  be  insuffiGient,  but  it  must  aver  also,  that  it  had  ceased  to  exist  in 
fad,  nt  the  time  the  alleged  cause  of  action  arose." 

For  these  reasons  I  am  of  the  opinion  that  the  Coats  Manufacturing 
Company,  when  adjudicated  a  bankrupt,  was  a  de  fact6  corporation, 
and  that  the  plaintiff,  as  its  trustee  in  bankruptcy,  has  capacity  to 
maintain  this  action  especially  against  the  defendants,  each  one  of 
whom  has  acted  as  though  a  director,  and  has  been  instrumental  in 
carr^'ing  on  the  organization's  business  career  which  finally  culminated 
in  the  voluntary  bankruptcy  proceeding. 

[3]  Second.  The  other  question  raised  is  whether  different  causes 
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of  action  are  improperly  united  in  the  complaint.  Whether  the  action 
is  deemed  one  against  trustees  (section  35  of  the  General  Corporation 
Law),  and  those  to  whom  property  has  been  transferred,  or  is  deemed 
one  against  directors  under  section  91a  of  the  General  Corporation 
Law,  the  action  is,  in  all  events,  one  in  equity  for  an  accounting  as 
to  the  business  transaction  of  those  occupying  positions  of  trust.  The 
nature  of  the  action  in  either  case  is  the  same.  If  the  defendants, 
who  were  directors  at  the  time  of  the  expiration  of  the  corporate 
existence,  are  deemed  to  be  sued  as  trustees  owing  a  duty  to  the 
creditors  and  stockholders  under  section  35  of  the  General  Corpora- 
tion Law,  the  other  defendants  are  added  as  trustees  ex  maleficio,  or 
as  transferees  of  the  trust  estate,  to  account  for  property  over  which 
they  exercised  dominion.  In  this  view  of  the  case,  all  of  the  de- 
fendants united  in  an  unlawful  common  purpose,  to  wit,  the  carry- 
ing on  of  the  business  of  the  Coats  Manufacturing  Company  when 
the  statutes  expressly  provided  that  the  business  should  be  wound  up. 
Such  an  action  is  single,  and  what  is  said  in  Mabon  v.  Miller,  81 
App.  Div.  10,  80  N.  Y.  Supp.  979,  of  an  equity  action  by  a  stockholder 
against  the  directors  of  a  corporation,  is  applicable : 

''It  Is  BO  objection  to  the  complaint  that  the  defendants  may  not  be  all 
equally  culpable  or  equally  liable  to  respond  in  damages  or  otherwise  to  ac- 
count for  the  property  which  has  been  misiippropriated.  The  principle  upon 
which  such  an  action  is  based  rests  in  the  fact  that  the  defendants  occupy  a 
fiduciary  relation,  and  in  the  discharge  of  their  duties  represent  the  cor- 
poration. Their  dealings  In  such  relation  have  reference  to  the  property  and 
management  of  the  same  intrusted  to  their  care.  Th^re  may  be  many  breach- 
es, but  they  are  of  a  single  duty.  There  may  be  different  trustees,  Init  they 
deal  with  the  same  matter.  There  may  l>e  different  degrees  of  participation 
in  the  disposition  of  the  property,  but  the  dealings  are  had  with  the  property 
of  the  oorporation)  and  the  duty  in  such  dealing  is  owed  by  the  trustee  to  it ; 
consequently,  the  act  which  furnishes  the  ground  of  action  is  the  breach  of 
duty,  and  an  accounting  is  aslved  of  the  property  affected  by  such  breach, 
together  with  the  damages  which  flow  therefrom.  The  whole  cause  of  action 
is  therefore  single,  and  the  fact  that  all  of  the  directors  may  not  have  acted  at 
a  given  time,  or  have  been  guilty  of  the  same  waste,  or  Involved  in  the  same 
measure  of  damage  inflicted  upon  the  corporation,  is  of  no  consequence.  To 
tlie  extent  that  they  have  been  guilty  of  wrongful  acts  whereby  property  has 
been  dissipated,  for  such  acts  ^Jid  propert;y  they  may  be  called  upon  to  ac- 
count, and  variance  in  degree  of  acts,  or  culpability,  or  property  wasted,  or 
damage  sustained,  does  not  make  different  causes  of  action.  Equity  lays  hold 
of  the  entire  transaction  and  is  invested  with  power  in  a  single  equitable  ac- 
tion to  submit  each  and  every  action  of  the  directors  to  scrutiny,  and  award 
such  Judgment  as  is  consonant  with  the  facts  4Uid  will  remedy  the  wrong,  and 
may  determine  therein  the  liability  of  each  director  for  his  culpable  act. 
Bosworth  V.  Allen,  supra  [16S  N.  Y.  15T,  61  N.  E.  163,  55  U  R.  A.  751,  85  Am. 
St.  Rep.  667];  People  v.  Tweed,  63  N.  Y.  IM;  Porter  v.  International  Bridge 
CJo.,  163  N.  Y.  79  [57  N.  E.  174]." 

[4]  This  action,  in  my  opinion,  however,  is  rather  to  be  considered 
one  against  the  directors  of  a  corporation  (de  facto,  to  be  sure,  but 
none  the  less  a  corporation). 

If  this  view  is  correct,  section  91a  of  the  General  Corporation  Law 
is  applicable,  and  the  action  is  a  single  omnibus  equity  action  against 
directors.  In  German-American  Coffee  Co.  v.  Diehl,  86  Misc.  Rep. 
547,  149  N.  Y.  Supp.  413,  affirmed  168  App.  Div.  913,  152  N.   Y, 
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Supp,  1113,  on  opinion  below,  Mr.  Justice  Page,  speaking  of  such  an 
action,  says: 

"It  Is  then  claimed  In  support  of  the  second  ground  of  demurrer,  namely, 
for  misjoinder  of  causes  of  action,  that  If  the  action  be  not  one  against  the 
directors  for  an  accounting  In  the  strict  sense,  that  each  seiHEirate  wrongful  act 
constitutes  a  separate  tort,  for  which  a  separate  action  must  be  brought,  and 
no  relief  in  any  way  partaking  of  the  nature  of  an  accounting  In  equity  can  be 
Joined  with  any  of  the  tort  actions.  This  was  clearly  the  law  of  this  state 
prior  to  the  enactment  of  the  statute  under  which  this  action  is  brought.  Gen- 
eral Corporation  Law  (Xaws  of  1918,  c.  683)  §  91a.  An  action  for  damages 
for  the  misfeasance  or  nonfeasance  of  a  director  or  .officer  of  a  corporation 
was  an  action  at  law  subject  to  the  rules  and  restrictions  governing  such  ac- 
tions, and  could  not  be  Joined  with  an  action  for  equitable  rellet  Hlgglns  t. 
Tefft,  4  App.  Dlv.  e2  [38  N.  Y.  Supp.  7161 ;  O'Brien  v.  Fitzgerald,  143  N.  Y.  377 
[38  N.  B.  371] ;  Mutual  Life  Ins.  Co.  v.  Gillette,  119  App.  Dlv.  430  [104  N.  Y. 
Supp.  683] ;  People  v.  Equitable  Life  Assur.  Soc,  124  App.  Div.  714  [109  N.  Y. 
Supp.  463} ;  Moran  v.  Vreeland.  81  Misc.  Rep.  664  [143  N.  T.  Supp.  522].  But 
by  section  91a,  supra,  a  Jurisdiction  to  entertain  such  an  action  in  equity  on 
behalf  of  the  corporation  or  its  representatives  has  been  expressly  conferred 
upon  this  court,  with  a  provision  for  the  separate  trial  by  Jury,  pursuant  to 
section  970  of  the  Code  of  Civil  Procedure,  of  any  issue  of  negligence  which 
may  arise  in  such  an  action,  if  either  party  should  apply  for  It.  The  effect  of 
this  statute  is  to  do  away  with  the  distinctions  recognised  In  the  cases 
above  cited  between  strict  actions  for  an  accounting  of  property  adtually  re- 
ceived and  for  wrongful  acts,  and  to  authorize  a  single  comprehensive  action 
in  equity  in  which  the  directors  or  officers  of  a  corporation  may  be  called  to 
account  for  all  of  their  acts  while  in  office,  whether  the  said  acts  consisted 
of  the  actual  mlsftppropriation  of  funds  or  were  negligence  or  neglect  of  duty, 
resulting  in  damage." 

I  am  therefore  of  the  opinion  that  the  complaint  states  but  one 
cause  of  action. 

All  of  the  demurrers  are  overruled,  with  motion  costs  against  each 
defendant  demurring  separately,  with  leave  to  each  defendant  de- 
murring, on  payment  of  said  costs,  to  withdraw  the  demurrer  and 
answer  within  20  days  from  the  date  of  the  services  of  a  copy  of  the 
order  or  judgment  overruling  the  demurrers. 


HAWKINS  V.  UNION  TRUST  CO.  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  First  Department.    May  2,  1919.) 

GiPTs  <g=»22 — Gift  of  Yacht— Demvkry  of  Letter. 

Where  the  owner  of  a  steam  yacht  wrote  to  plaintiff  that,  in  celebration 
of  his  (the  owner's)  birthday,  he  gave  him  the  boat,  which  had  not  been 
usod  for  some  years  and  was  In  storage,  delivery  of  the  letter  to  plaintiff, 
completed  the  gift. 

Dowling  and  Page,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Frank  Hawkins  against  the  Union  Trust  Company  of 
New  York,  as  executor,  etc.  From  a  judgment  for  defendant,  en- 
tered on  an  order  dismissing  plaintiff's  complaint  at  the  close  of  his 
evidence,  plaintiff  appeals.    Judgment  reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. . ^ 
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Joseph  T.  Cashman,  of  New  York  City  (William  J.  Dawley,  of 
New  York  City,  of  counsel),  for  appellant. 

Miller,  King,  Lane  &  Trafford,  of  New  York  City  (Wolcott  P. 
Robbins,  of  New  York  City,  of  counsel,  and  Wolcott  G.  Land  and 
Peter  B.  Olney,  Jr.,  both  of  New  York  City,  on  the  brief),  for  re- 
spondent. 

SMITH,  J.  The  action  was  against  the  executor  of  Wittiam  W. 
Cole  to  recover  possession  of  a  steam  yacht.  The  plaintiff's  claim 
to  right  of  possession  is  by  a  gift  from  Cole  in  his  lifetime.  That 
gift  was  evidenced  by  a  letter  which  was  delivered  to  the  plaintiff's 
mother  for  plaintiff,  and  by  the  plaintiff's  mother  to  the  plaintiff. 
That  letter  is  as  follows: 

"31  Union  Square,  New  York.  February  9,  1915. 

''Frank  Hawkins:  I  have  just  been  talking  to  your  mother,  and  given  you 
iny  boat,  which  she  asked  me  to  write  and  tell  you  about.  Call  when  you 
are  oyer  this  way,  and  I  will  tell  you  more  about  it.  If  necessary,  I  will 
assist  you  to  establish  yourself,  if  you  think  you  would  care  to  take  this  way  of 
making  a  living  up.  With  your  knowledge  of  mechanics,  I  feel  you  could  make 
something  out  of  it.  You  will  remember  this  \a  my  birthday.  In  celebration 
of  this  fact,  I  give  you  my  boat.  Take  care  of  your  health  and  your  mother. 
'•Yours  truly,  W.  W.  Cole." 

This  yacht,  which  is  the  subject  of  the  gift,  had  not  been  used  for 
six  years,  and  was  in  storage  somewhere  not  far  from  New  York 
City.    Shortly  after  the  delivery  of  this  letter  the  donor  died. 

In  the  case  of  Matter  of  Cohn, App.  Div. >  176  N.  Y.  Supp. 

225,  handed  down  herewith,  the  effect  of  the  delivery  of  an  instrument 
of  gift  without  the  actual  deUvery  of  the  articles  given  is  discussed. 
Upon  principle,  as  well  as  upon  the  authority  of  this:  decision,  I  am  of 
the  opinion  that  this  gift  was  completed  upon  the  delivery  of  this  letter 
to  the  plaintiff,  and  the  trial  court  was  in  error  in  dismissing  plaintiff's 
complaint. 

The  judgment  is  therefore  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  event.    Order  filed. 

CLARKE,  P.  J.,  and  SHEARN,  J.,  concur. 
DOWLING  and  PAGE,  JJ.,  dissent. 
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GUARANTY  TRUST  CO.  OF  NEW  YORK  v.  SCHMIDT.. 
(Supreme  Court,  Appellate  Division,  First  Department    May  2,  1919.) 

1.  Pleading  ^=»238(4) — Motion  to  Skbvb  Amended  Answer — Pbocedube. 

On  motion  of  defendant  to  serve  an  amended  answer,  a  denial  of 
which  might  finally  determine  the  rights  of  the  parties,  the  court  does  not 
consider  such  questions  as  whether  or  not,  in  weighing  all  the  facts,  the 
pleader  ought  to  be  estopped  from  alleging  certain  facts,  or  whether  or 
not  the  plea  is  meritorious,  or  whether  the  plea  is  sufficient  as  upon  de- 
murrer, although  the  court  may  consider  whether  or  not  the  pleading  U 
frivolous.  ^ 

2.  Partition  ^=»111(4) — Distribution  of  Fund — ^Necessity  fob  Notice. 

A  court  could  have  no  Jurisdiction  to  make  an  adjudication  determining 
the  interest  of  a  person  in  a  partition  fund  without  notice  to  him. 

3.  Pi£ADiNG  ^=3263 — Motion  to  Serve  Amended  Answeb — Fbivolousnesb. 

In  action  by  one  who  had  been  in  possession  of  a  partition  fund,  to  re- 
cover from  a  distributee  an  alleged  overpayment  through  mistake,  right 
to  recover  being  based  upon  an  order  of  distribution,  an  amended  answer, 
alleging  that  the  order  was  made  without  notice  to  the  defendant,  held 
not  frivolous. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Guaranty  Trust  Company  of  New  York  against  Fritz 
Leopold  Schmidt,  Jr.  From  an  order  denying  his  motion  for  leave 
to  serve  an  amended  answer,  defendant  appeals.  Reversed,  and  mo- 
tion granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Rembaugh  &  Towle,  of  New  York  City  (Bertha  Rembaugh,  of  New 
York  City,  of  counsel),  for  appellant. 

Stetson,  Jennings  &  Russell,  of  New  York  City  (R.  L.  von  Bemuth, 
of  New  York  City,  of  counsel),  for  respondent. 

SHEARN,  J.  [1-3]  This  action  is  brought  to  recover  from  the 
defendant  the  sum  of  $2,196.23,  which  the  plaintiff  claims  to  have 
overpaid  by  mistake  to  the  defendant  out  of  ^  partition  fund  deposited 
with  the  plaintiff  under  an  order  of  the  Supreme  Court.  The  com- 
plaint alleges  that  on  September  17,  1912,  plaintiff  had  in  its  posses- 
sion* as  the  balance  of  a  fund  the  sum  of  $4,392.47,  which  was  the 
amount  of  the  shares  of  one  Linda  Leggett  and  the  defendant,  on 
which  day,  erroneously  believing  that  the  whole  of  said  sum  was  the 
defendant's  share,  it  paid  to  the  defendant  $1,442.47,  and  on  October 
29,  1912,  the  further  sum  of  $2,000,  and  paid  with  the  consent  of  the 
defendant  to  two  attorneys  of  the  defendant  the  sum  of  $950;  and 
that  on  June  9,  1913,  plaintiff  paid  to  said  Linda  Leggett  the  sum  of 
$2,196.23  on  account  of  her  share  of  the  fund,  by  reason  whereof  the 
defendant  has  received  $2,196.23  over  and  above  the  amount  to  which 
he  was  entitled  as  his  share  in  the  fund. 

Plaintiff  accordingly  bases  its  right  to  recover  said  sum  upon  the 
adjudication  made  in  the  order  of  distribution  entered  Octo.ber  25, 
1910,  that  Linda  Leggett,  the  defendant,  and  four  others  were  each 
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entitled  to  one-sixth  interest  in  the  fund  in  plaintiff's  hands.  Plaintiff 
therefore  asserts  and  relies  upon  the  validity  of  the  order  of  distribu- 
tion. The  learned  Special  Term  has  denied  a  motion  of  the  defend- 
ant to  serve  an  amended  answer  attacking  the  validity  of  the  order  of 
distribution,  in  which  proposed  amended  answer  the  defendant  alleges 
that  as  to  him  the  order  was  void,  in  that  the  court  had  no  jurisdic- 
tion to  make  an  order  as  against  him,  determining  his  share  in  said 
fund,  for  the  reason  that  the  defendant  was  not  served  with  the  or- 
der to  show  cause  bringing  on  the  motion  on  which  the  order  of  dis- 
tribution was  made.  The  learned  Special  Term  denied  the  motion  on- 
two  grounds:  (1)  That  the  proposed  amended  answer  clearly  failed 
to  set  forth  any  defense,  because  in  it  the  defendant  seeks  to  attack 
collaterally  an  outstanding  order  of  the  Supreme  Court;  and  (2)  the 
defendant  has  received  payments  pursuant  to  the  order,  and  is  there- 
fore estopped  from  interposing  any  such  defense. 

Since  the  decision  in  Muller  v.  City  of  Philadelphia,  113  App.  Div. 
92,  99  N.  Y.  Supp.  93,  the  rule  with  respect  to  permitting  the  serv- 
ice of  amended  pleadings  has  been,  as  therein  laid  'down : 

"As  a  general  proposition  a  party  to  an  action  ought  to  be  permitted  to  put 
his  pleadings  in  such  shape  as  will  enable  him  to  raise  and  have  determined 
at  the  trial  every  question  affecting  his  Interest  involred  In  the  subject-matter 
of  the  Utigation." 

Accordingly,  on  such  motions,  a  denial  of  which  might  finally  de- 
termine the  rights  of  the  parties  as  irrevocably  as  would  be  the  case 
on  a  trial  or  on  a  motion  for  judgment,  the  court  does  not  consider 
such  questions  as  whether  or  not,  in  weighing  all  the  facts,  the  pleader 
ought  to  be  estopped  from  alleging  certain  facts  (a  matter  ordinarily 
to  be  asserted  in  a  counter  pleading),  or  whether  or  not  the  plea  is. 
meritorious.  Neither  does  the  court  determine  the  sufficiency  of  the 
plea  as. upon  demurrer.  The  court,  however,  does  consider  whether 
or  not  the  pleading  is  frivolous.  The  motion  should  not  have  been 
denied,  therefore,  on  the  ground  of  estoppel,  hut  was  properly  denied 
if  the  defense  is  frivolous.  Without  passing  upon  the  sufficiency  of 
the  defense,  we  are  of  the  opinion  that  it  is  not  frivolous.*  It  seems 
clear  that  the  court  could  have  no  jurisdiction  to  make  an  adjudica- 
tion determining  the  defendant's  interest  in  a  fund  without  notice 
to  him,  and  that,  as  to  him,  the  order  would  be  void.  Therefore,  if 
the  plaintiff's  right  to  recover  is  based  upon  the  validity  of  the  order 
of  distribution,  an  answer  alleging  that  the  order  was  made  without 
notice  to  the  defendant  cannot  be  regarded  as  frivolous. 

The  order  should  be  reversed,  and  the  motion  granted,  but,  under 
the  circumstances,  upon  condition  that  the  defendant  pay  all  taxable 
costs  to  date  and  $10  costs  of  the  motion,  and  serve  the  amended  aa- 
swer  within  .10  days,  on  stipulation  that  the  date  of  issue  shall  not  be 
affected  thereby,  or  by  the  service  of  a  reply  thereto.  Order  filed. 
All  concur. 


Digitized  by  V:iOOQIC 


698  175  NEW  YORK  SUPPLEMENT  (Sup.'Ct 

BURROWS  V.  MARITIME  WAREHOUSE  CO.,  Inc. 
(Snpreme  Court,  Appellate  DlvlBlon,  First  Department.    May  2,  1919.) 

1.  Ten  DEB  ^=926 — ^Moneys  Paid  into  Coubt — Payment  to  PARTiEa 

Code  Civ.  Proc.  §  731  et  seq.,  do  not  apply  to  an  application  by  defendant 
in  an  action  of  replevin  against  him  as  warehouseman  that  moneys  paid 
into  court  for  storage  charges,  tendered  before  suit,  be  delivered  to  de- 
fendant; the  action  not  being  one  for  recovery  of  money  only,  nor  for 
injuries,  and  such  sections  applying  only  where  tender  is  made  after  action 
brought. 

2.  Tender  ^s:>26 — Moneys  Paid  into  Coubt— JTitle  to  Funds. 

In  an  acticHi  against  a  warehouseman  for  possession  of  goods  stored,  and 
•    which  were  held  by  the  warehouseman  for  storage  charges,  money  ten- 
dered by  plaintiff  and  paid  into  court  absolutely  belongs  to  defendant  in 
any  event,  and  may  be  paid  over  to  him  on  application. 

Appeal  from  Special  Term,  New  York  County. 

Replevin  by  Walter  R.  Burrows  against  the  Maritime  Warehouse 
Company,  Incorporated.  From  an  order  denying  defendant's  ap- 
plication for  an  order  directing  the  city  chamberlain  to  pay  to  it  cer- 
tain moneys  deposited  with  him  by  plaintiff  to  the  credit  of  the  action, 
defendant  appeals.    Reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Gilbert  &  Gilbert,  of  New  York  City  (A.  S.  Gilbert,  of  New  York 
City,  of  counsel),  for  appellant. 
R.  S.  Nichols,  of  New  York  City,  for  respondent. 

DOWNING,  J.  This  action  is  one  in  replevin,  brought  by  the  al- 
leged owner  of  certain  merchandise  stored  with  defendant  as  a  ware- 
house keeper  by  Furness,  Withy  &  Co.,  Limited,  for  the  account  of 
whom  it  may  concern.  The  value  of  the  property  is  alleged  to  be 
$20,000.  Before  the  commencement  of  the  action  plaintiff,  claiming 
to  be  the  owner  of  the  property  and  entitled  to  its  legal  possession, 
tendered  the  sum  of  $6,500  to  the  defendant  as  its  proper  charges 
for  storage  and  demanded  possession  of  the  goods.  The  defendant 
refused  to  deliver  the  goods,  unless  its  charges  as  warehousemen  were 
paid,  which  it  claimed  amounted  to  over  $16,000,  Thereafter,  by 
order  of  the  court,  the  plaintiff  was  permitted  and  directed  to  pay  to 
the  clerk  of  this  court  the  sum  of  $6,500,  the  amount  of  the  tender 
heretofore  made.  The  directions  of  the  order  have  been  complied 
with,  and  the  sum  of  $6,500  has  been  paid  into  court,  and  is  now  in 
the  custody  of  the  chamberlain  of  the  city  of  New  York  to  the  credit 
of  this  action. 

The  complaint  alleges  that  the  sum  of  $16,000  demanded  by  the 
defendant  is  wholly  excessive  and  not  a  proper  charge.  Judgment  is 
asked  for  the  possession  of  the  chattels  and  that  plaintiff  be  adjudged 
to  be  the  owner  and  entitled  to  possession  thereof.  The  answer  of 
the  defendant  sets  up  that  the  goods  were  stored  with  it  by  Pumess, 
Withy  &  Co.,  Limited,  for  account  of  whom  it  may  concern,  and  so 
remained  until  December  2,  1918,  when  they  were  delivered  to  the 
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plaintiff  under  the  writ  of  replevin  in  this  action,  and  that  the  charges 
of  the  defendant  herein  amounted  to  the  sum  of  $16,218.37.  De- 
fendant asks  judgment  that  it  be  declared  to  have  a  special  property 
in  the  merchandise  described  to  the  extent  of  such  charge,  with  in- 
terest. This  motion  has  been  made  for  an  order  directing  the  city 
chamberlain  to  pay  the  said  sum  of  $6,500  to  the  defendant,  and  that 
thereupon  this  action  proceed  to  a  trial,  and  that  the  sum  so  paid  be 
deducted  from  any  recovery,  and  judgment  given  for  the  residue, 
pursuant  to  section  734  of  the  Code  of  Civil  Procedure.  From  the 
denial  of  this  motion  the  present  appeal  is  taken. 

[1,2]  Concededly  section  731,  Code  of  Civil  Procedure,  and  the 
immediately  following  sections,  do  not  apply  to  this  application,  for 
this  is  not  an  action  to  recover  a  sum  of  money  only,  nor  for  a  casual 
and  involuntary  personal  injury,  nor  for  a  like  injury  to  property. 
Furthermore,  these  sections  apply  only  where  the  tender  is  made 
after  action  brought.  But  the  application  herein  is  based  upon  the 
proposition  that  this  was  a  tommon-law  tender,  having  been  made 
before  action  brought,  and  the  amount  of  the  tender  having  been  de- 
posited in  court  under  order.  When  payment  is  so  made,  the  money 
becomes  that  of  the  adverse  part}*-,  and  the  party  paying  the  same  can- 
not in  any  event  of  the  action  take  it  out.  Wilson  v.  Doran,  39 
Hun,  88. 

The  question  involved  in  this  case  is  not  the  title  to  the  goods.  The 
defendant  has  never  claimed  that  it  owned  the  merchandise  in  ques- 
tion but  simply  that  it  has  a  lien  thereon  to  the  extent  of  its  ware- 
housing charges.  It  came  lawfully  into  the  possession  of  this  prop- 
erty. Plaintiff  does  not  dispute  that,. nor  does  he  dispute  that  the 
defendant  is  entitled  to  its  reasonable  charges  as  a  warehouseman.  He 
however,  contests  the  right  of  the  defendant  to  the  full  amount  which 
it  demands;  but  he  himself  fixes  the  amount  which  is  justly  due  to 
the  defendant,  in  any  event,  as  the  sum  of  $6,500.  He  has,  therefore, 
first  tendered  this  sum  to  the  defendant,  and  then  obtained  an  order 
of  the  court  for  its  payment  into  court,  and,  having  so  done,  the 
effect  was  to  create  an  absolute  transfer  of  the  money  to  the  defend- 
ant. The  purpose  of  such  a  tender,  followed  by  payment,  is  to  stop 
interest  and  prevent  costs,  and,  having  sought  to  accomplish  this  pur- 
pose by  the  deposit  of  the  money,  the  common-law  tender  became 
effectual  and  complete.  The  money  passed  to,  and  became  the  prop- 
erty of,  the  defendant,  and  it  is  absolutely  entitled  to  receive  the  same. 
Mann  v.  Sprout,  185  N.  Y.  109,  77  N.  E.  1018,  5  L.  R.  A.  (N.  S.)  561, 
7  Ann.  Cas.  95;  Cass  v.  Higenbotham,  100  N.  Y.  248,  3  N.  E.  189; 
Rush  V.  Wagner,  184  App.  Div.  502,  171  N.  Y.  Supp.  817. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted.  Order  filed.  All 
concur. 
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KORNHAUSEB  v.  UIJN  et  al. 
(Supreme  Court,  Special  Tenn,  New  York  County.    April  29,  1919.) 

1.  Masteb  and  Servant  ^=»39(1) — Pleading — Sufficiency. 

An  employe's  complaint  upon  an  employment  contract  held  not  de- 
fective for  falling  to  allege  that  defendant  employers  had  not  exercised 
their  election  to  terminate  the  contract  by  10  days'  written  notice. 

2.  Pleading  ^s>67 — Complaint — ^Negativing  Defense. 

A  complaint  should  not  anticipate  defenses. 

3.  Master  and  Servant  ^=939(1) — ^Pleading — ^Answer. 

Defendant  employers*  answer,  stating  that  employment  contract  sued  on 
provided  defendants  should  be  exclusive  judges  of  whether  plaintiff 
employe's  services  were  satisfactory,  ^nd  alleging  that  they  were  unsatis- 
factory, because  he  did  not  devote  his  entire  time  to  defendants'  business, 
restricts  defense  to  question  whether  plaintiff  did  devote  his  entire  time 
to  defendants'  business. 

Action  by  Harry  Kornhauser  against  Joseph  Ulin  and  others.  On 
motion  by  defendants  for  judgment  on  the  pleadings.    Denied. 

Max  Schleimer,  of  New  York  City,  for  the  motion. 
Jacob  Zelenko,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  defendant  moves  for  judgment  on  the  plead- 
ings, consisting  of  the  complaint,  amended  answer,  and  reply,  on  the 
ground  that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

[1,2]  The  defect  in  the  complaint  relied  upon  seems  to  be  the  fail- 
ure to  affirmatively  allege  that  the  defendants,  the  employers,  had  not 
exercised  the  election  given  to  them  by  the  contract  to  terminate  the 
same  upon  giving  10  days'  written  notice.  I  do  not  think  the  plaintiff 
was  required  to  plead  that  no  such  notice  was  given.  The  case  seems 
to  me  to  fall  within  the  principle  of,  or  at  least  to  be  analogous  to,  Rau 
V.  Westchester  Fire  Ins.  Co.,  50  App.  Div.  428,  at  page  429,  64  N. 
Y.  Supp.  290,  at  page  291,  affirmed  168  N.  Y.  665,  61  N.  E.  1134;  the 
court  saying: 

•'In  an  action  on  a  policy  of  insurance  the  allegation  in  the  complaint,  under 
section  .533  of  the  Code  of  Civil  Procedure,  that  the  pluintiflf  has  duly  perform- 
ed all  the  conditions  of  the  contract  on  his  part  does  not  require  him  to  prove 
as  a  part  of  his  affirmative  case  that  he  has  not  committed  any  of  the  acts 
which  the  policy  prohibits.  Proof  to  this  effect  need  not  be  offered  by  him 
until  some  evidence  of  a  violation  of  the  prohibition  has  been  ^ven  by  the 
defense" 

—and  Fox  v.  Cowperthwait,  60  App.  Div.  528,  69  N.  Y.  Supp.  912,  in 
which  case  the  court  held  that,  where  payments  under  a  contract  were 
to  be  made  only  with  the  assent  of  a  third  person,  an  allegation  of 
due  performance  of  all  the  conditions  of  the  contract  was  sufficient. 
The  defendants  themselves  in  their  answer  have  pleaded  as  one  of 
their  defenses  the  giving  of  this  notice,  thereby  treating  it,  and  I 
think  correctly,  as  a  point  proper  to  be  affirmatively  pleaded  as  a 
defense  instead  of  a  point  to  be  negatived  by  the  plaintiff  as  a  part  of 
his  prima  facie  case.     It  is  an  established  rule  of  pleading  that  the 
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complaiQt  need  not  and  in  fact  ought  not  to  attempt  to  anticipate  a 
defense  (4  Enc.  PI.  &  Pr.  p.  614;  Met  Life  Ins.  Co.  v.  Meeker,  85  N. 
Y.  614;  Merrill  v.  Blanchard,  7  App.  Div.  167,  40  N.  V.  Supp.  48. 
affirmed  158  N.  Y.  682,  52  N.  E.  1125;  Sherff  v.  Jacobi,  71  Hun. 
391,  25  N.  Y.  Supp.  37),  and  I  think  the  present  case  comes  within 
that  rule. 

[3]  The  briefs  also  debate  the  sufficiency  of  the  defense  which 
alleges  that  the  contract  provided  that  the  plaintiff  should  render  his 
services  as  a  salesman  to  the  entire  satisfaction  of  the  defendants  and 
that  they  should  be  the  sole  and  exclusive  judges  of  the  fact  whether 
he  did  satisfactorily  render  such  services,  and  further  alleges  that  he 
did  not  raider  such  services  to  the  entire  satisfaction  of  the  defend- 
ants, "in  that  he  failed  to  devote  his  entire  time  and  attention  in  sell- 
ing their  commodities,"  which  latter  allegation  is  denied  by  the  reply. 
Assuming  that  the  form  of  the  motion  is  such  that  it  is  proper  to 
consider  the  question  of  this  defense,  I  am  of  the  opinion  that  the 
statement  by  the  defendants  of  the  ground  of  their  dissatisfaction, 
namely,  that  the  plaintiff  failed  to  devote  his  entire  time  and  atten- 
tion in  selling  their  commodities,  so  limits  their  defense  as  to  render 
inapplicable  Ac  cases  they  cite  relating  to  the  broad  power  judgment 
employers  have  under  such  a  provision  of  a  contract  to  determine 
whether  or  not  the  services  of  an  employe  are  satisfactory. 

In  this  case  the  employers  have  by  their  own  pleading  limited  this 
defense  to  the  narrow  question  of  fact  whether  or  not  the  plaintiff 
devoted  his  entire  time  and  attention  to  selling  their  commociities. 
With  the  pleading  standing  thus,  I  do  not  think  that  the  further  pro- 
vision of  the  contract  pleaded  in  the  same  defense,  that  the  defend- 
ants should  be  the  sole  and  exclusive  judges  of  the  fact  whether  the 
plaintiff  satisfactorily  rendered  such  services,  saves  the  defense  and 
makes  it  good. 

The  motion  is  therefore  denied,  with  $10  costs.  Settle  order  on 
notice. 


MART  IMMACULATB  SCHOOL  OF  EAGLE  PARK  v.  BOARD  OF  ASSES- 
SORS (W  TOWN  OFOSSINING. 

(Supreme  Court,  Appellate  DlviiiloD,  Second  Department     April  17,  1919.) 

1.  Taxation  ^s»211 — Rxkuption — ^NATtms  ob  Use  of  Pbopbbtt. 

Whether  property  iB  exempt  from  taxation  depends  upon  the  use  to 
which  the  property  is  being  put  at  the  time  the  tax  is  assessed. 

2.  Taxation  ^»242(1)-^Exbicption — ^Eduoatzonal  Institution. 

That  private  school  charges  tuition  does  not  deprive  the  property  of 
such  school  of  tax  exemption. 

3.  Taxation  ^s»242(5) — Exemption— "Building  Usbd  fob  Eduoationai.  Pub- 

poses" — Residences. 

Where  private  boarding  school  has  inclosed  99  acres  of  land,  cultivates 
vegetables  for  school  table  use,  and  keeps  cows  and  horses,  the  residence 
of  the  farmer  who  tabes  care  of  the  live  stock  is  a  building  used  for  edu- 
cational purposes,  within  Tax  Law,  §  4,  subd.  7. 
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4.  Taxation  ^=9242(4) — Bxsiipnoif — ^Educational  Pbopebtt — Residence  of 

Chaplain — "Building  Used  fob  Educational  Pubposbs." 

Residence  of  school  chaplain  sitnated  on  inclosed  farm  occupied  by 
boarding  school  is  a  building  used  for  educational  purposes,  within  Tax 
Law,  §  4,  subd.  7. 

5.  Taxation  ^=9242(1) — Exemption — Boaboinq  School  Pbopebtt. 

Where  private  boarding  school  acquired  an  inclosed  99-acre  estate,  with 
many  buildings  not  adapted  for  school  purposes,  with  the  intention  of 
constructing  new  buildings  upon  growth  of  school,  the  land  is  exempt  from 
taxation  under  Tax  Law,  §  4,  subd.  7/ 

6.  Taxation  <©=>242 (2)— Exemption — Educational  Pbopbbty — Fabm  Land. 

Where  boarding  school  occupies  99  acres  of  inclosed  land,  much  of 
which  is  used  for  cultivation  of  vegetables  for  school  table  use,  but  in- 
cluding a  fringe  or  margin  along  the  boundaries  which  is  rocky  and 
cannot  be  cultivated,  the  uncultivated  fringe  will  not  be  treated  as  sepa- 
rate from  land  used  for  school  purposes,  and  is  entitled  to  tax  exemption 
under  Tax  Law,  §  4,  subd.  7. 

Appeal  from  Special  Term,  Westchester  County. 

In  the  matter  of  the  application  of  Mary  Immaculate  School  of  Eagle 
Park  for  a  writ  of  certiorari  to  the  Board  of  Assessors  of  the  Town 
of  Ossining,  From  a  final  order  granting  an  application  to  strike  from 
the  assessment  roll  of  said  town  the  real  property  assessment  as  being 
exempt  from  taxation,  the  Board  of  Assessors  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  BLACK- 
MAR,  and  JAYCOX,  JJ. 

Edgar  L.  Ryder,  of  Ossining,  for  appellant. 

Winfield  L.  Morse,  of  New  York  City,  for  respondent. 

PUTNAM,  J.  The  relator  is  an  educational  institution  for  young 
women,  holding  a  charter  granted  on  September  16,  1915,  t^  the 
regents  of  the  University  of  the  State  of  New  York.  It  acquired  an 
old  estate  in  Ossining  of  about  99  acres.  It  conducts  a  boarding  school 
for  pay  pupils..  The  teachers  receive  no  salary.  The  land,  formerly  a 
farm,  extends  from  the  Albany  post  road  westward  to  the  Hudson 
River  Railroad.  Across  the  Albany  post  road  are  about  3  acres,  from 
which  relator  derives  its  supply  of  drinking  water.  A  frame  build- 
ing covers  and  protects  this  reservoir.  The  main  tract  of  about  95 
acres  has  a  fringe  or  margin  along  the  northerly  and  westerly  bound- 
aries, consisting  of  about  30  acres  of  woodfand,  which,  being  rocky  and 
in  places  abrupt,  cannot  be  cultivated.  None  of  this  wood  has  been  cut 
down,  but  fallen  trees  are  taken  out  and  used  for  fuel.  There  is 
also  a  portion  of  swamp  land,  with  thickets  described  as  impenetrable. 

About  18  acres  of  the  farm  have  been  cultivated  for  potatoes  and 
other  vegetables  for  the  school  table  and  for  fodder  for  the  cattle. 
No  produce  is  sold.  About  15  acres  are  in  hay.  There  are  9  buildings 
on  this  estate,  being  the  school  teaching  building  of  20  rooms,  occupied 
by  the  pupils  and  teachers,  with  a  cottage  also  used  for  schoolrooms, 
and  a  second  cottage  for  the  chaplain's  residence.  Other  buildings  are 
bams,  granary,  greenhouse,  chicken  houses,  and  a  former  garage  used 
now  as  a  laundry  and  a  girls'  gymnasium.  In  the  main  barn  are  kept 
8  cows  and  3  horses.    Other  smaller  buildings  are  used  for  storage. 
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One  is  occupied  by  the  fanner,  who  takes  care  of  the  live  stock.  These 
are  all  structures  erected  bisf  ore  relator  acquired  the  property — ^presum- 
ably relics  of  the  days  of  cheaper  farm  labor. 

It  is  not  suggested  that  any  personal  profit  has  been  made  from  the 
school.  The  expenses  have  exceeded  the  receipts  for  the  3  years  of  its 
operation.  The  learned  justice  at  Special  Term  directed  a  cancellation 
of  this  assessment. 

[1,  2]  On  this  appeal  it  is  contended  that  the  relator,  being  a  mem- 
bership corporation,  may  possibly  allow  some  official  or  employe  to 
make  a  future  profit,  since  it  receives  pay  scholars,  and  its  corporate 
by-laws  have  not  been  produced.  It,  however,  appears  without  con- 
tradiction that  no  officer,  member,  or  employe  receives  any  pecuniary 
profit  from  the  school  operations.  It  is  the  use  of  the  property  at  the 
time  when  the  tax  is  assessed  which  determines  whether  it  is  exempt 
from  taxation  or  not.  Amherst  College  v.  Assessors  of  Amherst,  193 
Mass.  168,  178,  79  N.  E.  248.  The  tuition  charge  which  private 
schools  generally  make  does  not  deprive  such  school  property  of  tax 
exemption.  People  ex  rel.  Trustees  v.  Mezger,  98  App.  Div.  237,  90 
N.  Y.  Supp.  488,  affirmed  181  N.  Y.  511,  73  N.  E.  1130. 

[3,  4]  The  building  occupied  by  the  chaplain,  and  the  other  struc- 
ture which  houses  the  farmer,  are  places  of  residence,  within  the  com- 
mon inclosure,  which  are  regarded  as  included  in  the  school's  educa- 
tional purposes.  State  v.  Ross,  24  N.  J.  Law,  497 ;  Phillips  Academy 
v.  Andover,  175  Mass.  118,  55  N.  E.  841,  48  L.  R.  A.  550;  Amherst 
College  V.  Assessors  of  Amherst,  193  Mass.  168,  79  N.  E.  248 ;  Yale 
University  v.  New  Haven,  71  Conn.  316,  42  Atl.  87,  43  L.  R.  A.  490. 
The  appellant  cites  People  ex  rel.  Church  of  St.  Mary  v.  Feitner,  168 
N.  Y.  494,  61  N.  E.  762,  as  to  the  $2,000  exemption  for  a  religious 
corporation.  Unlike  the  case  of  an  exemption  for  a  religious  corpo- 
ration under  subdivision  9,  the  chapel  exercises  in  an  educational  or 
charitable  institution  are  properly  institutional,  and  are  as  much  a 
requisite  as  scholastic  studies.  On  the  other  hand,  the  provision  for 
the  clergy  house  of  religious  corporations,  under  subdivision  9,  is  dis- 
tinct from  that  here  involved.  To  avoid  doubt,  that  statute  expressly 
states  that  such  $2,000  exemption  is  to  be  ''in  addition  to  that  pro- 
vided by  subdivision  7  of  this  section." 

Many  buildings  which  passed  over  to  the  relator  when  it  bought  this 
estate,  though  not  originally  adapted  for  school  purposes,  are  utilized 
to  store  the  crops  till  used,  and  to  keep  covered  the  farm  wagons  and 
utensils.  It  stands  undisputed  that  the  relator  is  making  efforts  to  in- 
crease the  number  of  pupils,  so  that  new  btiildings  are  to  attend  the 
growth  of  the  school.  As  war  conditions  stopped  such  projects,  no' 
architectural  plans  have  yet  been  prepared. 

[5]  Such  land  within  a  common  inclosure,  intended  to  be  further 
developed  by  more  buildings,  becomes  entitled  to  exemption  under  the 
words  exempting  lands  "though  not  in  actual  use  therefor  by  rea- 
son of  the  absence  of  suitable  buildings  or  improvements  thereon,  if 
the  construction  of  such  buildings  or  improvements  is  in  progress,  or 
is  in  good  faith  contemplated  by  such  corporation  or  association." 
Tax  I^w  (Consol.  Laws,  c.  60)  §  4,  subd.  7. 
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A  strong  argument  is  made  against  the  uncultivated  30  acres.  It  is 
not  a  severed  detached  parcel,  as  were  the  13  acres  denied  exemption 
in  People  ex  rel.  Missionary  Sisters  v.  Reilly,  85  App.  Div.  71,  83  N. 
Y.  Supp.  39,  affirmed  178  N.  Y.  609,  70  N.  E.  1107.  Here,  however, 
the  woodland  is  a  margin  (though  now  untillable)  nearlv  surrounding 
this  main  tract.  It  is  therefore  an  integral  part  of  such  estate,  and 
apparently  within  the  same  inclosure.  The  brush  thicket  is  described 
as  protecting  the  reservoir  from  flooding  the  land.  Such  a  farm  es- 
tate should  not  exclude  all  woodland.  Even  in  People  ex  rel.  Black- 
burn v.  Barton,  63  App.  Div.  581,  71  N.  Y.  Supp.  933,  the  school  was 
granted  exemption  for  80  acres  of  cleared  land  and  50  acres  of  wood- 
land, but  was  taxed  on  the  remaining  timber  land,  which  was  not 
used  for  any  purpose. 

[8]  Here  I  think  the  assessors  could  not  set  off  and  separate  such 
edgings  along  a  farm,  and  treat  that  uncultivated  side  strip  as  out- 
side of,  and  distinct  from,  relator's  school  purposes.  In  agriculture, 
waste  lands  on  banks  and  side  hills  are  but  incidental  to  the  fertile 
ground  which  they  join  or  inclose,  and  seldom  have  any  separable 
value.  The  argument  that  this  town  land  in  the  populous  parts  of 
Ossining  has  become  of  large  value  does  not  deprive  the  relator  of  its 
statute  exemption,  any  more  than  in  the  instances  of  the  landed  es- 
tates of  longer  established  private  schools  and  higher  institutions  in 
the  larger  cities. 

I  advise,  therefore,  to  affirm  the  order,  with  costs.    All  concur. 


IROQUOIS  BREWING  CO.  v.  SCARABELLO  et  al. 
(Supreme  Court,  Special  Term,  Erie  County.    April  24,  1919.) 

1.  MOBTQAGES  ^S9l99(l) — RENTS  AND  PbOFITS — RIGHTS  OF  MoBTGAOOB'S  GbAN- 

TEE. 

A  grantee  of  mortgaged  premises  leased  to  the  mortgagee,  taking  sub* 
.lect  to  the  mortgage,  but  not  assuming  it,  is  entitled  to  rents  accruing  be- 
fore the  receiver's  appointment  in  foreclosure  proceedings,  and  such 
rents  cannot^  be  applied  to  paying  the  mortgage  debt 

2.  Mobtgaqes  ^=»199(4),  473 — Rents  and  Pbovits — Mobtgagsb  as  Lesseb. 

Where  a  mortgagee  Is  lessee,  the  rents  due  the  mortgagor  are  a  legitimate 
offset  against  the  interest  accruing  on  the  mortgage,  and  such  rentals  in 
the  hands  of  a  receiver  can  be  offset  by  way  of  payment  against  the 
amounts  owing  on  the  mortgage. 

Action  by  the  Iroquois  Brewing  Company  against  Tesiano  Scarabello 
and  others.  On  motion  to  confirm  referee's  report  of  foreclosure 
sale,  and  for  an  order  directing  a  receiver  of  the  rents  and  profits  of 
the  mortgaged  premises  to  pay  plaintiff  certain  moneys  in  his  hands 
to  apply  on  a  deficiency  on  the  foreclosure  sale.  Motion  to  confirm 
sale  granted,  but  motion  to  compel  receiver  to  pay  over  the  moneys 
to  plaintiff  is  denied,  and  the  receiver  directed  to  pay  such  moneys 
to  defendant  Emanuele  Scarabello. 

WilHam  C.  Carroll,  of  Buffalo,  for  plaintiff. 

Michael  A.  Crage,  of  Buffalo,  for  defendant  Emanuele  Scarabello. 
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WHEELER,  J.  The  contest  on  this  motion  arises  over  the  appli- 
cation of  the  funds  in  the  receiver's  hands.  The  defendant  Tesiano 
Scarabello  executed  two  mortgages  to  the  plaintiflF,  one  to  secure  the 
payment  of  $2,000  and  the  oSier  the  payment  of  $300.  Subsequent 
to  the  giving  of  these  mortgages  Tesiano  Scarabello  conveyed  the 
mortgaged  premises  to  the  defendant  Emanuele  Scarabello.  This  con- 
veyance was  made  subject  to  the  mortgages,  but  the  grantee  did  not 
assume  or  agree  to  pay  same.  Shortly  prior  to  the  conveyance  of  the 
premises,  Tesiano  Scarabello,  as  th*e  owner  of  the  property,  gave  a 
lease  of  the  property  to  the  plaintiff  for  the  term  of  2  years  and  3 
months,  said  term  to  expire  August  1,  1917.  The  plaintiff  thus  be- 
came, not  only  mortgagee,  but  also  lessee,  of  the  property.  The  plain- 
tiff, however,  failed  to  pay  Emanuele  Scarabello,  the  grantee  and 
owner,  any  rent  whatever  from  the  date  he  became  the  owner,  al- 
though the  plaintiff  remained  in  possession  from  June  15,  1915,  up 
to  the  present  time.  On  the  other  hand,  the  defendant  Tesiano  Scara- 
bello paid  no  interest  on  either  mortgage. 

On  or  about  March  25,  1918,  the  plaintiff  began  a  foreclosure  of 
the  mortgages  in  question,  and  at  the  same  time  applied  for  the  ap- 
pointment of  a  receiver  of  the  rents  and  profits  of  the  mortgaged  prem- 
ises. A  receiver  was  appointed,  and  he  now  has  in  his  hands,  sub- 
ject to  the  order  and  direction  of  this  court,  the  sum  of  $780,  repre- 
senting rent  collected  for  said  premises  from  the  month  of  November, 
1915,  to  and  including  the  month  of  July,  1917.  In  other  words,  the 
moneys  now  in  the  receiver's  hands  represent  rents  for  a  time  of 
occupation  totedating  the  commencement  of  the  foreclosure  action 
or  the  appointment  of  a  receiver.  The  plaintiff  asks  that  these  moneys 
be  paid  to  it  to  apply  on  a  payment  for  a  deficiency  arising  on  the  fore- 
closure sale. 

[1]  The  defendant  Emanuele  Scarabello  contends  that  such  moneys 
are  not  applicable  to  the  payment  of  any  deficiency  arising  on  the  sale, 
but  are,  on  the  contrary,  payable  to  him  as  the  owner  of  the  equity 
or  redemption;  that  only  such  rents  and  profits  as  accrued  after 
the  appointment  of  the  receiver  can  be  impounded  and  applied  to  the 
payment  of  the  mortgage  debt.  In  this  contention  we  think  the  de- 
fendant is  right. 

The 'defendant  Emanuele  Scarabello  did  not  assume  or  agree  to  pay 
the  mortgages  in  question.  He  simply  took  the  property  subject  to 
them.  As  the  owner  of  the  equity  of  redemption  he  was  entitled  to 
receive  the  rents.  They  belonged  to  him.  He  was  not  legally  liable 
to  pay  out  of  the  receipts  the  said  mortgages  or  the  interest  thereon. 
Argall  V.  Pitts,  78  N.  Y.  239.  And,  as  was  said  in  the  above  case, 
where  a  receiver  under  such  circumstances  has  been  appointed,  "he 
will  be  confined  to  the  rents  and  profits  accruing  during  the  pendency 
of  the  suit." 

[2]  The  case  here  presented  is  quite  different  from  what  it  would 
be  if  the  original  mortgagor  and  lessor  had  continued  to  own  the 
mortgaged  premises.  In  such  a  case  the  rental  due  and  owing  would 
have  been  a  legitimate  offset  against  the  interest  accrued  on  the  mort- 
gages, and  there  would  have  been  equity  in  the  claim  that  the  rental 
175N.Y.S.— 45 
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secured  should  offset  by  way  of  payment  the  amounts  owing  on  the 
mortgages.  The  rental  owing  Emanuele  Scarabello  cannot  be  taken 
to  pay  Tesiano  Scarabello's  debts.  These  rents  belong  to  Emanuele. 
Dazian  v.  Meyer,  66  App.  Div.  577,  73  N.  Y.  Supp.  328. 

Of  course,  the  plaintiff  had  a  right  to  have  a  receiver  of  the  rents 
and  profits  appoint^,  but  until  then  even  the  mortgagor  has  the  right 
to  receive  and  appropriate  the  rents.  However,  rents  accruing  sub- 
sequent to  the  appointment  of  a  receiver  may  be  taken  and  held  for 
application  on  the  mortgage  debt.»  Fletcher  v.  McKeon,  71  App.  Div. 
280,  75  N.  Y.  Supp.  817;  Hollenbeck  v.  Donnell,  94  N.  Y.  342.  As 
a  general  rule,  unless  some  peculiar  circumstances  are  presented,  a 
receiver  of  rents  and  profits  takes  only  such  as  accrue  after  and  from 
the  date  of  his  appointment. 

In  the  case  of  N.  Y.  Security  Co.  v.  Saratoga  G.  &  El.  Light  Co., 
159  N.  Y.  137,  53  N.  E.  758,  45  L.  R.  A.  132,  where  a  mortgage  of 
all  the  property  of  a  corporation  in  terms  purported  to  include  fu- 
ture earnings  and  products,  and  that  on  default  the  mortgage  trustee 
may  go  into  possession,  exercise  the  corporate  franchises,  and  ap- 
propriate the  earnings  to  the  payment  of  the  mortgage  debt,  it  was 
held,  as  between  a  receiver  appointed  in  a  sequestration  action  and  a 
receiver  appointed  at  the  same  time  in  an  action  to  foreclose  such 
mortgage,  the  sequestration  receiver  had  the  superior  right  in  debts 
and  accounts  due  the  corporation,  and  that  the  mortgage,  as  against 
general  creditors  of  the  corporation,  did  not  operate  as  a  lien  upon 
earnings  until  actual  entry  and  possession  under  it.  See,  also.  Central 
Trust  Co.  V.  Morton  Trust  Co.,  200  N.  Y.  577-581,  93-  N.  E.  975; 
Piatt  V.  N.  Y.  &  Sea  Beach  Ry.  Co.,  170  N.  Y.  455,  63  N.  E.  532. 

In  this  case,  therefore,  I  am  of  the  opinion  that  the  past-due  rents 
of  the  mortgaged  premises  could  not  be  impounded  and  held  by  the 
receiver  and  applied  to  the  payment  of  the  mortgage  indebtedness  and 
the  deficiency  arising  on  a  foreclosure  sale. 

The  motion  to  confirm  the  sale  is  granted ;  but  the  motion  to  com- 
pel the  receiver  to  pay  over  the  funds  in  his  hands  to  apply  on  the 
deficiency  arising  on  the  sale  is  denied,  with  $10  costs,  and  the  re- 
ceiver is  directed  to  pay  said  moneys,  less  his  fees,  etc.,  to  the  de- 
fendant Emanuele  Scarabello. 

So  ordered. 
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LBKAS  k  DRIVAS  v.  ALBERT  SCHWILL  &  OO. 
(Supreme  Court,  Appellate  Division,  First  Department.    May  2,  1919.) 

1.  Pleading  ^5s>350(3) — ^Motion  for  Judgment — Complaint. 

On  defendant's  motion  for  Judgment  on  the  pleadings,  the  complaint 
must  be  tested  as  on  a  demurrer  for  insufficiency,  and  it  must  appear  on 
its  face  that  it  does  not  state  facts  sutiicient  to  constitute  a  cause  of 
action. 

2.  Sales  ^=3»176(1) — ^Waivbb  or  Pbovisions  bt  Butee. 

Where  defendant,  a  Chicago  concern,  contracted  to  sell  malt  packed  in 
burlap  bags  at  $1.54  a  bushel,  f.  o.  b.  cars  New  York,  lighterage  free, 
plaintifif  could  waive  provisions  that  delivery  was  to  be  f,  o.  b.  cars 
New  York,  and  that  lighterage  was  to  be  free,  which  were  for  Its  ad- 
vantage, and  offer  to  accept  delivery  at  Chicago;  contract  not  being 
thereby  changed,  so  that  defendant  was  required  to  do  something  differ- 
ent. 

3.  Sales  «=»176(1) — ^Waives  by  Buyer — Effect. 

Where  only  purpose  of  requiring  export  licenses  and  steamer  permits 
had  to  do  with  transportation  of  malt  sold,  when  buyer  waived  require- 
ment  of  delivery  in  New  York  and  assumed  burden  of  transportation  from 
Chicago,  where  seller  was  located,  requirement  that  such  licenses  and 
permits  should  be  furnished  in  time  to  enable  seller  to  make  shipments 
from  Chicago  had  no  further  potency. 

4.  Pleading  ^=»34(3) — ^Motion  fob  Judgment — ^Pbesumftions  in  Favor  of 

Pleadeb. 

All  fair  and  reasonable  intendments  are  to  be  resolved  in  favor  of  the 
pleader,  where  a  pleading  is  called  in  question,  as  by  defendant's  motion 
for  judgment  on  the  pleadings. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Lekas  &  Drivas  against  Albert  Schwill  &  Co.  From  an 
order  granting  defendant's  motion  for  judgment  on  the  pleadings,  and 
from  a  judgment  entered  thereon  dismissing  the  complaint,  plaintiff 
appeals.    Judgment  and  order  reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Oscar  Wagner,  of  New  York  City,  for  appellant. 

Gilbert  &  Wessel,  of  New  York  City  (I.  Maurice  Wormser,  of  New 
York  City,  of  counsel,  and  Harry  N.  Wessel,  of  New  York  City,  on  the 
brief),  for  respondent. 

PAGE,  J.  The  complaint  alleges:  That  the  defendant  promised 
and  agreed  in  writing  duly  signed  by  it  to  sell  and  deliver  to  plaintiff, 
in  consideration  of  plaintiff's  promise  to  purchase  from  defendant  as 
follows : 

''One  hundred  fifty  (150)  tons  of  our  standard  No.  1  malt  packed  in  single 
burlap  bags,  two  paraffine  linings  as  heretofore,  at  one  dollar  and  fifty-four 
($1.54)  cents  per  bushel,  f.  o.  b.  cars  New  York,  lighterage  free,  net  cash 
against  presentation  of  railroad  bill  of  lading.  It  is  understood  that  you  are 
to  furnish  us  export  license  and  steamer  permits  for  same  in  time  to  enable 
us  to  make  shipments  from  Chicago,  this  malt  to  be  ordered  out  by  you  under 
these  conditions  between  now  and  March  1,  1918." 

That  thereafter  the  time  for  shipment  was  extended  by  defendant  to 
March  25,  1918.    That  prior  to  March  25,  1918,  plaintiff  notified  the 
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defendant  that  plaintiff  waived  the  stipulation  in  said  agreement  where- 
by defendant  agreed  to  deliver  the  malt,  f .  o.  b.  New  York,  lighterage 
free,  and  would  accept  delivery  of  same  at  defendant's  warehouse  in 
Chicago,  111.,  and  tendered  the  full  purchase  price  and  alleges  its  dam- 
age. 

[1,2]  The  complaint  must  be  tested  upon  this  motion  as  upon  a 
demurrer  for  insufficiency,  and  it  must  appear  upon  the  face  of  the  com- 
plaint that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Thus  read,  it  is  a  fair  intendment  of  the  contract  that  shipment 
was  to  be  made  from  Chicago,  111.,  and  the  provision  that  delivery  was 
to  be  made  f .  o.  b.  cars  New  York,  lighterage  free,  was  to  the  advan- 
tage of  the  purchaser.  By  reason  thereof  the  expense  of  freight  and 
lighterage  charges  and  the  risks  of  transportation  were  to  be  tome  by 
the  seller.  Therefore,  when  the  plaintiff  agreed  to  waive  those  provi- 
sions of  the  contract,  he  waived  provisions  for  his  benefit  The  con- 
tract was  not  changed  so  that  the  defendant  was  required  to  do  some- 
thing different,  but  something  less  than  was  required  of  it  by  the  con- 
tract. It  was  competent  for  the  plaintiff  to  waive  these  provisions  and 
offer  to  accept  delivery  at  Chicago.  Bradley  v.  McDonald,  218  N.  Y. 
351,391,  113N.  E.  340. 

[3]  The  only  purpose  of  requiring  export  license  and  steamer  per- 
mits had  to  do  with  transportation  of  the  malt,  and  when  the  plaintiff 
waived  the  delivery  in  New  York  and  assumed  the  burdens  of  trans- 
portation, the  requirement  that  these  should  be  furnished  in  time  to 
enable  the  defendant  to  make  shipments  from  Chicago  had  no  further 
potency. 

[4]  The  learned  justice  at  Special  Term  suggested  that  it  might  be 
that  the  malt  was  not  at  Chicago,  but  at  other  points,  where  it  would 
be  more  advantageous  to  the  defendant  to  make  deliveries,  or  it  might 
be  that  a  lower  price  was  quoted,  with  the  understanding  that  these 
goods  were  to  be  exported  and  not  resold  in  this  country.  But,  if  such 
was  the  fact,  those  matters  should  be  pleaded  as  a  defense.  They  cer- 
tainly do  not  appear  upon  the  face  of  the  complaint,  under  the  rule 
that  all  fair  and  reasonable  intendments  are  to  be  resolved  in  favor 
of  the  pleader. 

The  judgment  and  order  should  be  reversed,  with  costs  to  the  appel- 
lant, and  the  motion  denied,  with  $10  costs.    Order  filed.    All  concur. 
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BLASIUS  et  al.  t.  HARTFOED  FIRE  INS.  CO. 
(Supreme  Court,  Appellate  Divlsloii,  First  I>epartmeut.    May  2,  1919.) 

1.  DiscovEBT  ^=»49-— Pebsons  Who  May  be  ExA^nNED— "Managing  Agent.*' 

An  insurance  agency,  whicli  Is  only  one  of  ten  agencies  soliciting  insur- 
ance for  defendant  In  the  city  and  which  employs  no  subcigents»  has  no 
general  authority  and  no  power  to  pay  losses  or  compromise  claims,  and 
solicits  insurance  for  six  other  companies,  is  not  a  "managing  agent"  of 
the  defendant,  within  Code  Civ.  Proc.  ^  872,  providing  for  examination 
of  defendant's  managing  agent  before  trial. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Managing  Agent} 

2.  DiscovEBT  ^s»49 — Examination  Befobx  Tbiai^— Pebsons  Subject  to  Ex- 

amination— ^PXBSONAL  KnOWLBDIGB. 

In  action  on  insurance  policy,  an  order  for  examination  before  trial  of 
officers  of  insurance  agency,  where  such  officers  did  not  become  such  until 
long  after  the  transaction  involved  took  place,  and  had  no  personal 
knowledge  thereof,  was  improper. 

Sheam  and  Smith,  J  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Michael  Blasius  and  another  against  the  Hartford  Fire 
Insurance  Company.  From  an  order  vacating  an  order  for  examina- 
tion of  defendant  before  trial,  plaintiffs  appeal.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWNING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Franklyn  M.  Silverstein,  of  New  York  City,  for  appellants. 

Foley  &  Martin,  of  New  York  City  (Patrick  J.  Dobson,  of  New 
York  City,  of  counsel,  and  William  J.  Martin,  of  New  York  City,  on 
the  brief),  for  respondent. 

CLARKE,  P.  J.  The  defendant  is  a  foreign  corporation,  au- 
thorized to  do  and  doing  business  in  this  state.  The  order  for  exami- 
nation provided  that  the  said  Hartford  Fire  Insurance  Company  ap- 
pear by  its  managing  agent,  Vessel  Agency,  Incorporated,  and  that 
said  Vessel  Agency,  Incorporated,  appear  thereat  by  Howard  Hamp- 
ton, its  secretary  and  treasurer,  William  A.  Hamilton,  its  vice  presi- 
dent, and  Charles  S.  Elder,  its  managing  agent,  and  submit  to  an 
examination  concerning  the  matters  set  forth.  It  is  claimed  that  the 
Vessel  Agency,.  Incorporated,  a  domestic  corporation  is  the  managing 
agent  of  the  defendant,  and  therefore  that  it  is  proper  to  examine  it 
by  its  officers  as  an  examination  before  trial  of  the  defendant. 

[1]  Passing  the  anomaly  of  examining  the  officers  of  one  corpora- 
tion not  a  party  to  the  action  under  the  pretext  of  examining  the  cor- 
poration which  is  a  party  to  the  action,  the  first  question  to  be 
determined  is  whether  the  Vessel  Agency,  Incorporated,  is  the  man- 
aging agent  of  the  Hartford  Fire  Insurance  Company.  I  am  sat- 
isfied that  it  is  not;  it  is  merely  a  soliciting  agent  for  the  placing  of 
insurance.  There  are  300  of  such  agents  of  the  Hartford  Fire  Insur- 
ance Company  in  this  state,  10  of  them  in  the  city  of  New  York. 
Not  only  is  the  Viessel  Agency,  Incorporated,  such  soliciting  agent  of 
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the  Hartford  Fire  Insurance  Company,  but  it  is  also  the  soh'citing 
agent  of  six  other  insurance  corporations,  foreign  and  domestic.  For 
the  defendant  and  for  these  other  companies  it  merely  has  an  author- 
ity to  procure  and  effect  insurance,  employs  no  subagents,  and  has  no 
general  authority.  It  has  no  general  power  to  pay  losses  or  com- 
promise or  settle  claims.  Within  the  well-settled  rules,  it  seems  to 
me,  there  is  no  warrant  for  holding  that  it  is  the  managing  agent  of 
the  defendant  in  this  state. 

[2]  Further,  the  purpose  of  an  examination  before  trial  is  to  ob- 
tain evidence  to  use  upon  the  trial.  It  appears  that  the  ofiScers  of  the 
Vessel  Agency,  Incorporated,  who  are  required  to  be  examined,  did 
not  become  such  officers  until  long  after  the  transaction  desired  to  be 
inquired  into  and  have  no  persond  knowledge  thereof.  It  is  obvious, 
therefore,  that  they  can  give  no  personal  testimony  of  the  transactions 
to  be  inquired  into,  and  therefore  they  can  give  no  testimony  which 
can  be  used  upon  the  trial. 

If,  therefore,  it  be  ever  possible  to  examine  a  corporation  not  a 
party  to  the  suit  under  the  guise  of  examijaing  another  corporation 
which  is  a  party  to  the  suit,  facts  are  not  presented  in  this  case  which 
would  warrant  such  proceeding. 

The  order  appealed  from  is  right,  and  should  be  affirmed,  with  $10 
costs  and  disbursements  to  the  respondent.    Order  filed. 

DOWIylNG  and  PAGE,  JJ.,  concur. 

SHEARN,  J.  (dissenting).  Appeal  by  plaintiffs  from  an  order  va- 
cating an  order  for  the  examination  of  the  defendant  insurance  com- 
pany by  its  alleged  managing  agent,  a  corporation  called  the  Vessel 
Agency,  Incorporated,  which  managing  agent  is  directed  to  appear 
by  certain  of  its  officers  and  to  produce  papers  for  use  upon  the  ex- 
amination. 

The  action  in  its  present  form  is  made  up  of  two  actions  separately 
begun,  growing  out  of  the  defendant's  policy  of  fire  insurance  on  a 
steam  yacht  owned  by  the  plaintiffs,  which  actions  were  consoli- 
dated on  the  defendant's  motion.  Of  the  two  actions  so  consolidated 
the  examination  sought  is  confined  to  action  No.  1,  based  upon  the 
plaintiffs'  claim  that  the  defendant  was  guilty  of  a  breach  of  an 
alleged  election  on  its  part  made  after  the  fire,  pursuant  to  a  provision 
therefor  in  the  policy,  to  repair  the  damaged  vessel.  The  order  was 
obtained  after  the  actions  were  consolidate,  but  while  an  appeal  was 
pending  from  the  order  of  consolidation.  The  ground  upon  which  the 
order  for  the  examination  was  vacated  was  that  it  did  not  appear 
that  the  Vessel  Agency,  Incorporated,  was  a  managing  agent  of  the 
defendant. 

It  is  contended  by  the  defendant  that  the  Vessel  Agency,  Incorpo- 
rated, is  merely  one  of  a  large  number  of  agents  employed  by  the 
defendant  in  the  city  of  New  York  to  solicit  insurance,  and  that  the 
agent  is  not  vested  with  any  such  general  discretion  in  the  conduct 
of  defendant's  insurance  business  as  to  constitute  it  a  managing  agent 
as  that  term  is  ordinarily  construed.    Plaintiffs'  proof  in  support  of 
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its  claim  that  the  agent  is'  a  managiTig  agent  is  set  forth  in  the  affi(favit 
of  plaintiffs'  attorney,  which  recites  many  items  of  evidence  which, 
it  is  contended,  establish  plaintiffs'  contention.  Many  of  th^se  items 
are  without  special  significance.  Three  of  them,  however,  are 
veiy  much  in  point.  One  is  that  there  is  attached  to  the  policy 
a  rider  which  contains  substantial  portions  of  the  policy  contract.  At 
the  place  where  such  rider  is  pasted  to  the  policy  there  is  stamped 
with  a  rubber  stamp  the  following : 

"The  form  attached  is  made  a  part  of  this  contract. 

"The  Vessel  Agency,  O.  B.  C." 

If  the  agent  had  the  power  to  agree  upon  the  incorporation  into 
the  policy  of  substantial  provisions,  as  is  to  be  inferred  from  this 
proof,  it  had  much  wider  discretion  concerning  the  defendant's  busi- 
ness than  would  be  possessed  by  an  ordinary  agent  empowered  to 
solicit  insurance.  The  plaintiffs'  claim  was  addressed  to  the  Vessel 
Agency,  which  replied  thereto  in  part  as  follows : 

*'We  beg  to  acknowledge  receipt  of  your  favor  of  the  20th  Instant,  relative  to 
above,  and  in  reply  wish  to  advise  you  that  we  dW  not  accept  any  abandon- 
ment ;   In  fact,  there  can  be  no  abandonment  under  our  policy." 

It  is  to  be  inferred  from  this  that  the  agent,  in  the  ordinary  con- 
duct of  its  business  and  handling  a  claim  against  the  defendant,  as- 
sumed that  it  had  the  power  to  accept  an  abandonment  of  the  policy, 
but  contended  that  there  was  no  abandonment  because  it  had  not  ac- 
cepted same.  While  an  agent's  authority  may  not  be  proved  by  the 
agent's  declaration,  this  letter  is  significant,  and  entitled  to  weight 
upon  such  a  practice  motion  as  this,  in  view  of  the  fact  that  the  de- 
fendant submits  no  evidence  whatever  in  the  shape  of  an  affidavit  of 
any  official  to  show  that  the  Vessel  Agency  did  not  have  power  to 
accept  an  abandonment,  qr  that  *the  letter  was  written  under  defend- 
ant's instructions,  or,  in  fact,  that  the  Vessel  Agency  was  not  the  de- 
fendant's managing  agent.  It  is  further  shown  that  plaintiffs'  proofs 
of  loss  were  filed  with  the  Vessel  Agency  and  retained  by  it,  not- 
withstanding the  fact  that  the  policy  provided  that  proofs  of  loss  shpuld 
be  sent  directly  to  the  company.  It  therefore  seems  to  me  that,  in 
the  absence  of  any  proof  in  the  shape  of  affidavits  of  any  official  of 
the  defendant  to  controvert  the  claim  that  the  Vessel  Agency  is  the 
defendant's  managing  agent,  or  to  explain  that  these  discretionary 
powers  exercised  by  the  agent  were  under  defendant's  direction  and 
control,  the  inference  is  strong  that  the  Ve^s^l  Agency  was  intrusted 
with  such  wide  discretionary  powers  in  the  conduct  of  defendant's 
business  in  the  city  of  New  York  as  to  constitute  it  a  managing 
agent  within  the  meaning  of  section  872  of  the  Code  of  Civil  Pro- 
cedure. 

Moreover,  it  is  peculiarly  appropriate  that  the  managing  agent  be 
produced  for  examination  in  this  case,  because  it  appears  that  the 
business  in  question  was  conducted  with  it,  and  the  information  sought 
is  much  more  likely  to  be  elicited  from  the  managing  agent  than  fronx 
any  of  the  officers  of  the  defendant  foreign  corporation.  The  coun- 
terproof  that  the  present  officers  of  the  managing  agent  were  not 
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officers  at  the  time  of  the  transactions,  and  the  claim  that  they  have 
no  personal  knowledge  thereof,  are  not  sufficient  to  defeat  the  ex- 
amination, for  they  should  at  any  rate  be  able  to  produce,  identify, 
and  explain  the  papers  filed  with  the  Vessel  Agency  and  required  to 
be  produced  upon  the  examination.  The  examination  is  not  oppressive 
or  vexatious,  and  appears  to  be  sought  in  good  faith.  To  deny  it 
merely  aids  the  defendant  in  hindering  the  plaintiffs  in  the  progress  of 
their  action  and  covering  up  facts  which,  if  true,  are  material  and 
relevant. 

Order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  order  directing  the  examination  should  be  re- 
instated. 

SMITH,  J.,  concurs. 


BEUj  et  al.  V.  NEW  YORK  CENT.  E.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  2,  1919.) 

Cabbiebs  ^=»160 — Oabriaob  of  Goods — Bill  of  Lading — ^Notigb  of  Cladc 
AND  TiUE  fob  Suit. 

Id  view  of  Cummins  Amendment  to  Interstate  Commeree  Act,  approved 
March  4,  1915  (U.  S.  Comp.  St.  §{  S592.  8601a),  under  bill  of  lading  pro- 
viding that,  except  where  loss  is  due  to  damage  while  loading  or  unload- 
ing, or  damage  in  transit  by  carelessness,  claims  must  be  made  in  writ- 
ing at  point  of  delivery  or  origin  within  four  months  after  delivery,  etc., 
and  that  suits  for  loss  or  damage,  notice  of  which  is  not  required,  and 
which  are  not  made  in  writing  to  the  carrier  within  four  months  as  above 
specified,  shall  be  instituted  only  within  two  years  after  delivery,  etc,  in 
cases  not  involving  damage  in  trttnsit,  notice  of-  claim  must  be  filed  with 
carrier  within  four  montlis  as  specified :  the  short  statute  of  limitations 
not  applying  in  such  cases  where  the  hotice  is  filed,  and  in  all  other  cases 
suit  must  be  instituted  within  two  years. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  George  J.  Bell  and  others,  partners,  etc.,  against  the  New 
York  Central  Railroad  Company.  From  a  determination  of  the  Ap- 
pellate Term  of  the  Supreme  Court  for  the  First  Department,  affirming 
an  order  of  the  Municipal  Court,  plaintiffs  appeal.  Determination  of 
the  Appellate  Term  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Burlingham,  Veeder,  Masten  &  Fearey,  of  New  York  City  (Ray 
Rood  Allen,  of  New  York  City,  of  counsd),  for  appellants. 

Alex  S.  Lyman,  of  New  York  City  (Jacob  Aronson,  of  New  York 
City,  of  counsel),  for  respondent. 

SHEARN,  J.  Appeal  from  a  determination  of  the  Appellate  Term, 
affirming  by  a  divided  vote  an  order  of  the  Municipal  Court  denying 
plaintiffs'  motion  to  strike  out  the  aflfirmative  defense  as  insufficient 
in  law  on  the  face  thereof. 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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This  suit  is  brought  to  recover  $286.20  damages  to  a  shipment  of 
pears  consigned  from  Rochester,  N.  Y.,  to  Scranton,  Pa.,  over  the 
line  of  the  defendant's  railroad,  as  initial  carrier.  The  pears  were  un- 
reasonably delayed  in  transit,  the  car  was  not  properly  placed  for  de- 
livery, and  several  of  the  barrels  and  baskets  containing  the  pears 
were  broken  open  and  the  contents  crushed  and  bruised. 

The  defense  is  that  the  suit  was  barred  because  not  brought  with- 
in two  years.  This  defense  is  based  upon  the  allegation  that  section 
3  of  the  form  of  bill  of  lading  had  been  amended  by  a  supplement  to 
the  official  classification,  so  that  the  section,  as  amended  read: 

"Except  in  cases. where  the  lo^s,  damage,  or  injury  complained  of  is  due  to 
delay  or  damage  while  being  loaded  or  unloaded,  or  damaged  in  transit  by 
carelessness  or  negligence,  claims  must  be  made  in  writing  to  the  carrier  at 
the  point  of  deUvery  or  at  the  point  of  origin  within  four  jnonths  after  de- 
livery pf  the  property,  or,  in  case  of  failure  to  make  delivery,  then  within  four 
months  after  a  reasonable  time  for  delivery  has  elapsed.  Suits  for  recovery 
of  claims  for  loss  or  damage,  notice  of  which  is  not  required,  and  which  are 
not  made  In  writing  to  the  carrier  within  four  months  as  above  specified,  shall 
be  instituted  only  within  two  years  after  delivery  of  the  property,  or,  in  case 
of  failure  to  make  delivery,  then  within  two  years  after  a  reasonable  time 
for  delivery  has  elapsed.  No  claims  not  in  suit  will  be  paid  after  the  lapse  of 
two  years  as  above,  unless  made  in  writing  to  the  carrier  within  four  month s- 
as  above  specified." 

^  This  bill  of  lading  provision  was  promulgated  pursuant  to  the  pro- 
vision of  the  first  Cummins  Amendment  to  the  Interstate  Commerce 
Act  (Act  Feb.  4,  1887,  c.  104,  §  20,  24  Stat.  595),  which  was  approved 
March  4,  1915  (38  Stat.  1196,  c.  176  [U.  S.  Comp.St.  §  8604a]),  the 
pertinent  clause  of  which  reads  as  follows : 

"Provided  further,  that  it  shall  be  unlawful  for  any  such  common  carrier 
to  provide  by  rule,  contract,  regulation,  or  otherwise  a  shorter  period  for 
giving  notice  of  claims  than  ninety  days,  and  for  the  filing  of  claims  for  a 
shorter  period  than  four  months,  and  for  the  institution  of  suits  than  two 
years:  Provided,  however,  that  If  the  loss,  damage,  or  injury  complained  of 
was  due  to  delay  or  damage  while  being  loaded  or  unloaded,  or  damaged  in 
transit  by  carelessness  or  negligence,  then  no  notice  of  claim  or  filing  of 
claim  shall  be  required  as  a  condition  precedent  to  recovery."  • 

It  will  be  noted  that  both  the  Cummins  Amendment  and  the  bill 
of  lading  provision  make  a  double  classification  of  claims,  to  wit:  (1) 
Those  for  loss  due  to  delay  or  damage  while  being  loaded  or  unload- 
ed, or  damaged  in  transit,  which  we  will  call  transit  claims;  and  (2) 
those  for  loss  otherwise  sustained,  which  we  will  call  nontransit  claims. 
The  Cummins  Amendment  permitted  the  carrier  to  require  as  a  con- 
dition precedent  to  recovery  the  filing  of  a  nontransit  claim  within 
four  months,  and  in  such  cases  to  require  suit  to  be  instituted  within 
two  years.  In  the  case  of  transit  claims  it  forbade  the  carrier  to  re- 
quire the  filing  of  claim  as  a  condition  precedent  to  recovery,  but  au- 
thorized a  requirement  that  suit  be  instituted  within  two  years. 

In  the  bill  of  lading  provision  adopted  under  the  authority  of  the 
amendment,  we  find  first  the  requirement  for  the  filing  of  a  claim  in 
nontransit  cases  within  four  months,  which  is  a  condition  precedent  to 
recovery.  No  provision  whatever  is  made  limiting  the  time  within 
which  suit  may  be  instituted  in  the  case  of  nontransit  losses  where 
claims  are  filed.    The  next  sentence  has  for  its  purpose  the  fixing  of 


Digitized  by 


Google 


714.  .  175  NBW  YORK  aUI^LBMBNT  (Sup.  CL 

a  two-year  limitation  for  the  institution  of  suit  in  transit  cases,  and 
prescribes  tlie  period  as  two  years.    It  reads : 

"Suits  for  recovery  of  claims  for  loss  or  damage,  notice  of  which  Is  not  re- 
quired, and  which  are  not  made  in  writing  to  the  carrier  within  four  months 
as  above  spedfled,  shall  be  instituted  only  within  two  years,"  etc. 

It  is  obvious  that  the  claim  in  suit  is  within  the  class  which  we 
have  called  for  brevity  the  transit  cases,  and  that  therefore  it  is  one 
for  a  loss  of  which  notice  is  not  required,  and  for  which  a  claim  does 
not  have  to  be  filed  in  .writing.  Indeed,  in  such  a  case  a  requirement 
for  either  notice  of  loss  or  filing  a  written  claim  would  be  ill^al  un- 
der the  Cummins  Amendment.  The  controversy  hinges  over  what 
force  is  to  be  given  and  what  meaning  ascribeci  to  the  conjimctive 
clause : 

"And  which  are  not  made  In  writing  to  the  carrier  within  four  months  as 
above  specified." 

t 

It  is  contended  by  the  appellant  that,  taking  the  provision  as  a  whole, 
this  clause  should  be  construed  to  mean  that  to  bar  a  claim  two  con- 
ditions must  occur,  namely:  (1)  That  notice  is  not  required;  and  (2) 
that  notice  is  not  given — ^in  other  words,  that,  where  notice  is  given, 
the  two-year  limitation  does  not  apply,  and  that,  as  the  plea  of  limita- 
tions does  not  allege  that  the  notice  was  not  given,  the  defense  is  in- 
sufficient. It  is  argued  with  some  force  that  3iere  is  no  apparent  rea- 
son why  there  should  be  a  two-year  limitation  in  the  case  of  suits  for 
transit  losses,  where  notice  has  been  given,  and  a  six-year  limitation 
in  cases  of  nontransit  losses,  where  notice  has  been  given.  This  ar- 
gument is  an  aid  to  interpretation,  but  is  not  controlling,  if  the  plain 
sense  of  the  words  employed  is  to  the  contrary. 

It  is  contended  that,  if  the  provision  means  that  in  all  cases  of  trans- 
it loss  suit  must  be  begun  within  two  years,  the  words  "and  which  are 
not  made  in  writing  to  the  carrier  within  four  months  as  above  speci- 
fied" are  superfluous,  as  all  such  cases  would  be  embraced  within  the 
clause  -'notice  of  which  is  not  required."  It  is  then  plausibly  argued 
that  we  must  give  some  force  to  the  words  "and  which  are  not  made  in 
writing,"  etc.,  and  that  the  only  meaning  to  be  ascribed  is,  the  con- 
junctive "and"  being  used,  that  the  limitation  does  not  apply  in  the 
case  of  a  transit  loss  claim  for  which  is  made  in  writing  within  four 
months.  Such,  I  think,  would  be  the  fair  interpretation,  considering 
the  bungling  wording  of  the  whole  provision,  and  the  facts  that  it  was 
drawn  by  the  carrier  and  is  being  used  in  derogation  of  plaintiffs' 
rights,  but  for  the  language  of  the  Cummins  Amendment. 

Counsel  have  failed  to  note  the  differentiation  in  the  Cummins 
Amendment  made  between  "notice  of  claims"  and  "filing  of  claims." 
The  former,  which  may  be  more  or  less  informal,  must  be  given  within 
ninety  days ;  the  latter,  which  has  to  be  formal  and  precise,  is  not  re- 
quired within  a  shorter  period  than  four  months.  In  drawing  this  pro- 
vision in  the  bill  of  lading,  beginning,  "Suits  for  recovery  of  claims  for 
loss  or  damage,  notice  of  which  is  not  required,  and  which  are  not 
made  in  writing,"  etc.,  the  draftsman  was  clearly  endeavoring  to  pre- 
scribe a  limitation  for  the  institution  of  suits  in  transit  loss  cases,    In- 
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stead  of  referring  to  them  in  the  language  previously  employed,  and 
making  the  provision  read,  "Suits  for  recovery  of  claims  for  loss  or 
damage  due  to  delay  or  damage  while  being  loaded  or  unloaded,  or 
damaged  in  transit  by  carelessness  or  negligence,  shall  be  instituted 
only  within  two  years,"  etc.,  the  draftsman  attempted  to  cover  all  such 
cases  by  a  description.  Turning  to  the  Cummins  Amendment,  it  was 
obviously  noted  that  in  transit  loss  cases  neither  "notice  of  claims" 
nor  "filing  of  claims"  is  required,  so  the  clause  was  made  to  read : 

"Suits  for  recovery  of  claims  for  loss  or  damage,  notice  of  which  is  not 
required,  and  whicb  are  not  made  in  writing  to  the  carrier,"  etc. 

The  words  "notice  of  which  is  not  required"  refer  to  the  "notice  of 
claims"  to  be  given  within  ninety  days.  The  words  "and  which  are  not 
made  in  writing"  refer  to  "filing  of  claims,"  which  must  be  done  within 
four  months.  Thus  suits  for  loss  or  damage,  of  which  notice  of  claims 
and  filing  of  claims  are  not  required,  refer  to  and  solely  embrace  trans- 
it loss  cases.  The  meaning  of  the  provision  in  the  bill  of  lading  there- 
fore is  this:  In  nontransit  cases,  notice  of  claim  must  be  filed  with 
the  carrier  within  four  months,  as  specified,  which  is  a  condition  preced- 
ent to  recovery.  In  such  cases,  where  the  notice  of  claim  is  filed,  the 
short  statute  of  limitations  does  not  apply.  In  all  other  cases,  namely, 
transit  loss  cases,  suit  must  be  instituted  within  two  years. 

The  determination  of  the  Appellate  Term  should  be  affirmed,  with 
$10  costs  and  disbursements.    Order  filed.    All  concur. 


(106  Misc.  Rep.  235) 

PEOPLE  V.  GIORDANO. 

(Court  of  General  Sessions,  New  York  County.    February,  1919.) 

1.  Cbdcinai.  Law  ^sa942(2)»  944,  959— New  TbiaIt— NewIt  Dzbcotbkbd  Evi- 

dence— ^Recantation — ^Deniax<  of  Motion. 

That  witnesses  for  the  people  have  recanted  their  testimony  given  on 
trial  of  indictment  for  mtirder  in  first  degree  does  not  of  itself  require 
a  new  trial ;  but  on  hearing  of  n  motion  therefor  under  Code  Cr.  Proc.  { 
466,  Buhd.  7;  It  is  duty  of  trial  Judge  to  examixke  such  witnesses,  and,  If 
possible*  determine  whether  their  recanting  of  testimony  is  true,  and  un- 
less convinced  that  it  is,  or  that  there  is  a  reasonable  probability  of  its 
truth,  to  fteny  the  motion. 

2.  Criminal   Law    <$=>D58(6)— New    TRiAii—RECANTATioN    of    Testimony — 

Pboop — SxrFFicnmcY. 

On  motion  for  new  trial  under  Code  Cr.  Proc.  |  465,  subd.  7,  on  ground 
that  witnesses  for  people  have  recanted  their  testimony,  burden  is  upon 
defendant  to  show  by  preponderance  of  evidence,  and  not  beyond  a  rea- 
sonable doubt,  why  conviction  should  be  set  aside. 

3;.  Cbiminai,  Law  ^=3»958(6) — New  Tbial — Recantation  of  Witnesse*— Bvi- 

nENCE. 

In  view  of  ease  with  which  wltnessps  of  bad  character  may  be  induced 
to  recant  their  testimony,  and  of  fact  that  they  run  no  risk  of  prosecution 
for  perjury  committed  on  hearing  of  motion  for  new  trial  under  Code  Or. 
Proc.  I  465,  subd.  7,  and  little  or  no  risk  of  rach  prosecution  for  swearing 
falsely  at  trial,  such  evidence  should  be  carefully  scrutinized,  and,  unless 
a  preponderance  thereof  shows  that  recanting  testimony  is  true,  the  con- 
viction must  stand. 

^B»For  other  oom*  see  uune  topic  A  KET-KUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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4.  Criuinal  Law  «s»958<0)— New  TaiAii—BxcANTATioir  op  Witnesses— Evi- 
dence. 

Testimony  of  recanting  witnesses,  given  on  the  trial  of  an  indictment  for 
murder  in  the  first  degree,  examined  on  a  motion  for  a  new  trial  under 
Oode  Cr.  Proc.  §  465,  subd.  7,  and  held  not  to  be  proven  ftilse  by  a  pre- 
p<$nderance  of  testimony,  so  that  the  motion  wonld  be  denied. 

Angelo  Giordano  was  convicted  of  murder  in  the  first  degree,  and 
he  moves  for  a  new  trial  on  the  ground  of  newly  discovered  evidence. 
Motion  denied. 

Moss,  Marcus  &  Wels,  of  New  York  City  (Frank  Moss,  of  New 
York  City,  of  counsel),  for  the  motion. 

Edward  Swann,  Dist.  Atty.,  of  New  York  City  (George  N.  Brothers, 
Asst.  Dist.  Atty.,  of  New  York  City,  of  counsel),  opposed. 

NOTT,  J.  This  defendant  was  convicted  of  murder  in  the  first 
degree  on  the  1st  day  of  May,  1918.  On  the  3d  day  of  December, 
1918,  he  moved  that  the  verdict  be  set  aside  and  a  new  trial  be  granted 
under  the  provisions  of  section  465  of  the  Code  of  Criminal  Procedure, 
subdivision  7,  alleging  that  since  the  trial  two  of  the  witnesses  for  the 
people,  Sylvester  Amato  and  Nicalo  Baranella,  have  recanted  the 
testimony  given  by  them  at  the  trial,  as  appears  by  their  affidavits  sub- 
mitted on  the  motion.  In  addition  thereto,  the  moving  papers  contain 
the  affidavit  of  another  witness  who  was  called  upon  the  trial,  Car- 
mine Luongo,  who,  while  not  retracting  his  testimony  on  the  trial, 
swears  to  certain  facts  tending  to  corroborate  the  recanting  affidavit 
of  Baranella.  In  addition  to  these  three' affidavits,  the  affidavit  of  one 
Troisi  has  been  submitted ;  but  in  my  opinion  the  matters  therein  al- 
leged do  not  bring  the  affidavit  within  the  provisions  of  the  section, 
as  there  is  no  reason  shown  why  the  witness  could  not  have  been  pro- 
duced upon  the  trial.  The  other  moving  affidavits  are  those  of  coun- 
sel for  the  defendant  and  an  attorney  in  Buffalo,  and  are  merely 
supplementary  to  those  specifically  mentioned. 

After  carefully  considering  the  above  affidavits  and  the  record  on 
the  trial,  on  the  30th  day  of  December,  1918,  I  caused  the  witnesses 
Amato,  Baranella,  and  I^uongo  to  be  produced,  and  they  testified  be- 
fore me  on  the  motion ;  the  people  calling  Antonio  Notaro  and  Officer 
De  Martini  in  contradiction  of  the  statements  of  the  witnesses  above 
mentioned.  I  have  carefully  considered  the  manner  and  bearing  of 
the  witnesses  called  upon  the  hearing,  and  have  since  studied  care- 
fully the  transcript  of  their  testimony,  their  affidavits,  and  their  tes- 
timony upon  the  trial. 

The  defendant  was  convicted  of  the  murder  of  one  Guiseppe  Ver- 
raz^ano  committed  on  the  6th  day  of  October,  1916.  The  facts  estab- 
lished by  the  verdict  showed  a  most  cold-blooded  and  atrocious  mur- 
der. Verrazzano,  a  man  evidently  of  had  character,  a  gambler,  on  the 
night  in  question  was  eating  in  a  restaurant  at  341  Broome  street  in 
the  city  and  county  of  New  York.  Two  men  entered  the  restaurant, 
advanced  to  within  a  few  feet  of  the  deceased,  and  opened  a  fusilade 
of  shots  from  revolvers.    The  medical  testimony  showed  that  the  de- 

^z^For  other  cases  see- same  topic  &  KEY-NUMBER  in  all  Key- Numbered  DlseeU  ft  Indexes 
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ceased  was  struck  by  no  less  than  six  bullets,  five  of  which  passed  en^ 
tirely  through  the  body  of  the  deceased.  The  men  made  their  escape 
from  the  restaurant,  but  one  of  them,  Antonio  Notaro,  was  followed 
by  the  police  and  arrested.  He  was  subsequently  tried  in  the  Criminal 
Branch  of  the  Supreme  Court  and  acquitted.  Thereafter,  he  and  one 
Raffaela  Daniello  were  indicted  for  certain  homicides  in  the  county  of 
Kings,  and  thereupon  Notaro  confessed  that  he  was  one  of  the  two 
men  that  killed  Verrazzano,  naming  as  the  other  slayer  one  Alfonso 
Sgroia.  On  the  trial  of  the  defendant  herein  both  Notaro  and  Daniello 
testified  that  the  defendant,  Giordano,  had  procured  Notaro  and  Sgro- 
ia, who  were  entire  strangers  to  Verrazzano,  to  commit  the  murder, 
and  had  pointed  him  out  through  the  window  of  the  restaurant. 

These  being  the  facts,  the  present  motion  casts  a  heavy  burden  upon 
the  court,  for  whatever  be  the  decision  the  consequences  are  grave. 
Should  the  motion  be  granted,  the  recantation  of  the  witnesses  so 
seriously  diminishes  the  evidence  corroborating  the  evidence  of  the 
accomplices  that  an  acquittal  of  the  defendant  will  be  extremely  likely ; 
and,  if  the  recanting  afilidavits  are  false  and  the  verdict  true,  a  mis- 
carriage of  justice  would  follow  the  conviction  of  the  defendant  for  a 
most  cold-blooded  and  atrocious  murder.  On  the  other  hand,  if  the 
recanting  affidavits  are  true  and  the  verdict  based  upon  false  testi- 
mony, the  defendant  is  entitled  to  a  new  trial,  and  the  denial  of  that 
right  would  entail  consequences  the  seriousness  of  which  are  ob- 
vious. 

[1,  2]  In  the  case  of  People  v.  Shilitano,  218  N.  Y.  161,  112  N.  E. 
733,  L.  R.  A.  1916F,  1044,  the  Court  of  Appeals  has  decided  that  the 
fact  that  witnesses  have  recanted  their  former  testimony  does  not  in 
and  of  itself  require  the  granting  of  a  new  trial,  as  such  rule  of  law 
would  obviously  lead  to  grave  abuses,  but  that  it  is  the  duty  of  the  trial 
judge  to  examine  the  witnesses  and  determine,  if  possible,  whether  or 
not  their  recanting  testimony  is  true  or  false,  and  unless  convinced  that 
it  is  true,  or  at  least  (in  the  language  of  Judge  Cardozo's  concurring 
opinion)  that  there  is  a  reasonable  probability  of  its  being  true,  he 
must  deny  the  action.  Obviously,  where  the  solemn  judgment  of  a 
court  is  attacked  and  set  aside,  the  burden  of  proof  rests  upon  him 
who  attacks  it,  and  while,  perhaps,  he  should  not  be  required  to  prove 
his  case  beyond  a  reasonable  doubt,  he  should  prove  it  by  preponder- 
ance of  evidence. 

In  the  case  of  People  v.  Shilitano,  supra,  Judge  Seabury  in  deliver- 
ing the  opinion  of  the  court  says : 

**There  is  no  form  of  proof  so  nnreUable  as  recanting  testimony.  In  the 
popular  mind  it  is  often  regarded  as  of  great  importance.  Those  experienced 
in  the  administration  of  the  criminal  law  know  well  its  untrustworthy  char- 
acter.** 

An  experience  of  12  years  in  the  office  of  the  district  attorney  of 
New  York  county  and  5  years  upon  the  bench  of  the  Court  of  General 
Sessions  leads  me  to  concur  fully  in  that  opinion.  It  is  safe  to  assert 
that  in  a  vast  majority  of  cases,  where  witnesses  of  low  character  and 
bad  associations  have  testified  against  former  friends  and  associates, 
almost  the  first  thing  they  do  after  leaving  the  stand  is  to  endeavor 
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to  rehabilitate  themselves  in  the  eyes  of  their  associates  from  the  stig- 
ma of  having  proven  false  to  their  friends,  by  asserting  that  they  gave 
their  testimony  under  pressure  and  by  expressing  sorrow  for  that 
necessity. 

[3]  In  his  dissenting  opinion  in  the  same  case,  Judge  Hogan  says 
that  the  experience  of  witnesses  who  falsely  recant  "is  apt  to  prove 
sad  and  expensive,"  because  of  the  provisions  of  the  Penal  Law 
(Consol.  Laws,  c.  40)  provided  for  such  contingencies.  I  fear  that 
the  record  of  such  cases  is  against  this  assertion.  I  do  not  recall  in 
my  17  years'  experience  in  the  criminal  courts  a  single  case  where  a 
recanting  witness  has  been  convicted  of  perjury  committed  either  at 
the  trial  or  by  his  recanting  testimony.  On  a  prosecution  for  per- 
jury under  these  circumstances,  it  must  be  alleged  and  proven  which 
statement  by  the  witness  was  true  and  which  false ;  and  this  necessity 
presents  more  difficulties  than  at  first  would  be  supposed.  In  the 
present  case,  for  instance,  it  would  be  impossible  to  convict  the  wit- 
ness Amato  of  perjury  committed  upon  this  motion;  for,  while  his 
testimony  at  the  trial  would  be  given  in  evidence  as  an  admission 
against  him,  there  would  be  no  other  testimony  possible  or  available  to 
support  that  admission  as  required  by  the  Code.  On  the  other  hand, 
the  prosecuting  authorities  vigorously  contend  that  the  testimony  given 
by  the  witness  on  the  ttial  was  true,  and  that  he  should  not  be  prose- 
cuted thereafter  on  the  theory  that  it  was  false;  and  no  prosecution 
on  that  theory  would  be  possible  without  calling  the  defendant  as  a 
witness  to  testify  against  the  man  who  had  aided  him  by  his  testimony 
on  the  motion.  Therefore,  in  the  present  case,  the  recanting  witness, 
Amato,  runs  no  rjsk  for  a  prosecution  of  perjury  committed  upon  the 
motion,  and  little  or  no  risk  upon  the  theory  that  he  swore  falsely  up- 
on the  trial.  It  is  evident,  therefore,  in  view  of  the  ease  with  which 
witnesses  of  bad  character. may  be  induced  to  recant,  that  such  evi- 
dence should  he  most  carefully  scrutinized  and  that  it  should  be  made 
to  appear,  by  at  least  a  preponderance  of  evidence,  that  the  recanting 
testimony  is  true  before  a  judgment  of  conviction  should  be  set  aside. 

[4]  In  view  of  the  foregoing  facts  I  have  most  carefully  consid- 
ered the  testimony  of  these  witnesses.  The  witness  Amato  testified 
upon  the  trial  that  the  defendant,  Giordano,  delivered  certain  moneys 
to  him  to  give  to  the  witness  Notaro,  who  was  at  the  time  under  arrest 
charged  with  this  murder.  Upon  this  motion  he  states  that  that  testi- 
mony was  false  and  that  while  he  did  give  money  to  Notaro,  the  money 
was  his  own  and  that  the  defendant  never  requested  him  to  give  it  to 
Notaro,  and  he  states  that  he  was  induced  to  give  this  false  testimony 
by  the  urgings  of  the  accomplice  and  witness  Notaro,  who,  in  the  Fifty- 
Third  Street  prison  told  him  that  such  testimony  would  aid  him, 
Notaro,  and  would  not  injure  the  defendant.  He  admits  that  he  saw 
Giordano  shortly  before  he  went  to  see  Notaro  in  the  Tombs,  but  de- 
nies that  Giordano  gave  him  the  money.  He  states  that  after  the  de- 
fendant was  convicted  he  met  by  chance  the  defendant's  brother  in 
the  city  of  Buffalo  and  told  him  of  the  falsity  of  his  testimony.  It 
does  not  appear  why  the  defendant's  brother  took  the  trip  to  BujQFalo  to 
see  Amato,  or  what  reason  he  had  to  suppose  that  Amato  would  change 
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his  testimony.  Amato  states  that,  at  the  time  Notaro  persuaded  him 
in  the  police  court  prison  to  give  the  false  testimony,  Officer  De 
Martini  was  present  Notaro  was  called  as  a  witness  on  the  motion 
by  the  people  and  denied  the  allegations  made  by  Amato,  and  Officer 
De  Martini,  who  was  likewise  called,  testified  that  he  was  present  at 
the  interview  between  Notaro  and  Amato  at  the  Fifty-Third  Street 
prison,  and  that  the  conversation  between  the  men  was  in  the  Italian 
language,  which  he,  De  Martini,  heard  and  understood,  and  that  the 
testimony  of  Amato  was  false  in  alleging  that  Notaro  procured  him 
to  swear  falsely. 

Taking  Amato's  testimony  op  this  motion  by  itself,  it  has  failed  to 
carry  conviction  of  its  truth  to  my  mind.  He  is  a  man  of  doubtful 
character,  to  say  the  least,  and  a  man  of  considerable  shrewdness  and 
intelligence,  and  his  assertion  that  he  did  not  suppose  that  his  testi- 
mony upon  the  trial  could  injure  the  defendant  is  in  my  opinion  in- 
credible. He  did  not  come  forward  of  his  own  motion  to  rectify  a 
wrong,  but  was  first  approached  by  the  defendant's  brother ;  and  even 
on  his  own  testimony,  I  think  it  is  impossible  to  determine  with  any 
degree  of  reasonable  probability  that  his  present  testimony  is  true  and 
his  former  testimony  false.  But  in  addition,  he  is  flatly  contradicted 
by  Police  Officer  De  Martini,  whose  character  and  record  have  not 
been  impeached,  to  say  nothing  of  the  contradictory  testimony  of  No- 
taro, on  which,  however,  I  have  placed  little  or  no  reliance.  Taking 
into  consideration  the  testimony  of  Officer  De  Martini,  not  only  am  I 
not  convinced  that  the  witness  Amato  has  told  the  truth  upon  this 
motion,  hut,  on  the  contrary,  in  my  opinion,  the  reasonable  probabilities 
are  to  the  contrary. 

The  witness  Baranella  testified  on  the  trial  that  in  the  late  afternoon 
before  the  murder  he  met  Notaro  in  the  cafe  at  195  Grand  street,  and 
that  he  and  Notaro  went  to  a  restaurant  to  get  a  glass  of  wine,  after 
which  they  went  to  the  cafe  of  one  Ferrara,  and  that  thereafter,  in  the 
evening,  they  went  to  the  theater.  After  the  theater  closed  they  sep- 
arated, and  the  witness  Baranella  returned  to  Ferrara's  cafe  at  about 
11 :30  p.  m.,  where  he  saw  the  defendant  On  this  motion  he  testified 
that  he  saw  the  defendant  in  Ferrara's  cafe  on  the  first  occasion  when 
he  was  in  that  place,  which  was  late  in  the  afternoon,  and  that  he  did 
not  see  him  on  the  second  occasion  when  he  returned  after  the  "the- 
ater. He  also  alleges  that  he  was  induced  by  Notaro  to  swear  falsely 
that  it  was  on  the  second  visit  to  Ferrara'3>  at  half  past  11,  that  he 
saw  the  defendant.  Notaro  denies  that  he  so  induced  the  witness  to 
testify.  In  the  witness'  moving  affidavit  the  statement  is  made  un- 
qualifiedly that  the  testimony  given  by  him  upon  the  trial  was  false, 
but  in  the  oral  evidence  of  the  witness  he  falls  short  of  such  certainty. 
He  also  was  procured  as  a  witness  upon  this  motion,  by  the  defendant's 
brother,  whom  he  says  he  met  on  the  street,  and  who  said : 

'HTon  made  a  mistake  when  you  said  that  my  brother  at  11  o'clock  was  in 
the  coffee  house  that  evening.  Other  witnesses  say  that  my  brother  was  not 
there,  so  you  mast  make  a  mistake.  •  •  •  And  I  says  to  the  brother  'that, 
if  you  think  so,  it  must  be  that  my  eyes  did  not  see  clear  that  night,  I  must 
have  made  a  mistake.'  *  *  *  I  am  not  sure  if  he  was  in  the  coffee  house 
that  night  about  11  o'clock.** 
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He  also  asserts  that  he  did  not  believe  his  testimony  upon  the  trial 
would  hurt  anybody.    He  further  states: 

"I  made  that  statement  upstairs,  and  I  said  the  same  thing  down  here  [re 
ferrlng  to  his  statement  in  the  district  attorney's  office  and  his  testimony  in 
court],  but  I  could  swear  to  you  on  the  life  of  my  children  that  I  am  not  sure 
of  it." 

He  states  that  in  the  district  attorney's  office  Notaro  told  him  that 
the  defendant  was  present  at  half  past  11 — 

"and  that  made  an  impression  on  my  mind  that  1  saw  him  there  and  I  said 
that.  ♦  ♦  •  After  that  I  thought  I  saw  him  there.  ♦  ♦  ♦  i  thought 
that  until  the  brother  told  me,  *Ix)ok  here,  my  brother  was  not  there  at  that 
time;  your  conscience  will  be  hurt,'  and  tfien  I  thought  different.  •  •  * 
Then  I  reflect  in  my  own  mind,  and  I  came  to  the  conclusion  that  I  could 
not  state  that  he  was  there  or  was  not  there." 

While  in  answer  to  some  of  the  questions  on  the  motion  he  stated 
positively  that  the  defendant  was  not  present  at  half  past  11,  yet  state- 
ments such  as  those  above  quoted  run  through  all  his  testimony,  and 
make  it  clear  that  what  he  now  asserts  is  that  he  is  not  at  the  present 
time  sure  in  his  own  mind  that  the  testimony  he  gave  on  the  trial  is 
true,  and  that  this  uncertainty  arose  after  an  interview  with  the  de- 
fendant's brother.  When  it  is  recalled  that  this  testimony  was  delivered 
in  December,  1918,  that  the  trial  was  in  April,  1918,  and  that  the  mur- 
der was  in  October,  1916,  it  seems  clear  that  the  uncertainty  of  recol- 
lection now  arising  is  an  utterly  insufficient  basis  for  upsetting  the 
judgment  heretofore  rendered.  Otherwise,  a  judgment  could  always  be 
upset  when  the  recollection  of  a  witness  had  become  dimmed  by  the 
lapse  of  time. 

The  witness  Luongo  upon  the  motion  made  affidavit  and  testified  to 
certain  statements  made  in  his  presence  by  a  man  named  Sgroia,  which 
were  to  the  effect  that  Notaro  had  told  him  that  he  was  procuring  false 
testimony.  Sgroia  was  not  a  witness  upon  the  trial,  and  statements 
made  by  him  in  the  presence  of  Luongo  are  purely  hearsay  and  inad- 
missible. Luongo  also  testified  that  he  heard  Notaro  urge  Baranella 
to  say  that  it  was  at  1 1 :30  p.  m.  he  saw  the  defendant.  Luongo  had 
been  convicted  previously  of  crime,  and  he  also  was  first  approached 
by  the  defendant's  brother  as  to  this  proceeding.  The  sum  of  his 
and  Baranella's  testimony  on  this  point  has  not  convinced  me  that  Bar- 
anella's  testimony  upon  the  trial  was  false,  in  view  of  Baranella's  own 
testimony  as  to  his  state  of  recollection  above  quoted. 

As  a  result,  therefore,  of  a  long  and  careful  study  of  the  record  of 
the  trial,  the  affidavits  submitted,  and  the  testimony  taken,  and  con- 
sideration and  reflection  thereon,  I  am  unable  to  reach  the  conclusion 
that  the  testimony  of  the  witnesses  upon  the  trial  has  been  proven 
false  by  a  preponderance  of  evidence,  and  I  am  therefore  constrained 
to  deny  the  motion. 

Motion  denied. 
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a06  Mlsa  Rep.  315) 

S£A  GATB  HOTEL  CO.  T.  NAHMMACHEB. 

(Municipal  Court  of  City  ot  New  York,  Borough  of  Brooklyn,  Fourth  Dtetrict. 

Februaryt  1919.) 

1.  Judgment  ^=>747(%) — ^Res  Judicata— Judgment  in  Summabt  Pboceed- 

INGS. 

The  grayainen  of  a  summary  proceeding  by  a  landlord  against  his 
tenant  lelathig  to  the  possession  of  the  property,  the  only  object  and  ef- 
fect of  Judgment  In  such  proceeding,  as  far  as  the  doctrine  of  res  judica- 
ta  is  concerned.  Is  the  determination  as  to  which  of  the  parties  has  the 
right  to  the  possession  of  the  premises. 

2.  Judgment  ^=»747(%) — Res  Judicata — Summabt  Proceedings — ^Pbovisions 

and  Bxibtencb  of  Lbasb. 

In  an  action  for  rent,  a  Judgment  in  a  former  summary  proceeding 
wherein  the  landlord's  eyidence  showed  a  lease,  while  that  of  tenant 
showed  there  was  no  lease  at  all,  was  not  res  judicata  as  to  the  provisions 
of  the  lease,  but  merely  as  to  its  existence. 

Action  by  the  Sea  Gate  Hotel  Company  against  Charles  H.  Nahm- 
macher  for  rent.    Judgment  for  plaintiff  for  nominal  damages. 

Sidney  Rosenthal,  of  Brooklyn,  for  plaintiff. 
Wilbur  F.  Earp,  of  New  York  City,  for  defendant 

DOUGHTY,  J.  The  question  arises  here  as  to  the  force  and  effect 
of  a  judgment  in  a  summary  proceeding.  This  is  an  action  for  rent,, 
and  the  plaintiff's  case  rests  principally  upon  the  papers  in  a  summary 
proceeding  between  the  same  parties  as  are  now  in  court,  which  papers 
are  in  evidence  in  this  action. 

The  petition  in  the  summary  proceeding  sets  forth  (among  other 
things)  that  the  landlord  and  the  tenant  made  an  agreement  ''on  or 
about  the  27th  day  of  July,  1917,*'  whereby— 

"the  said  tenant  hired  ftom  the  said  landlord  the  said  premises  before  describ- 
ed for  the  term  of  one  day,  and  undertook  and  promised  to  pay  the  said  land- 
lord the  sum  of  |3  a  day,  payable  dally  In  advance  from  the  said  date  there- 
after during  occupancy,  for  the  use  and  occupation  thereof,  and  did  thereupon 
enter  Into  the  occupation  of  said  premises." 

The  answer  in  the  summary  proceeding  puts  in  issue  practically  all 
the  material  allegations  of  the  petition,  and  on  the  trial  the  tenant  pro- 
duced proof  to  show  that  the  agreement  in  question  thereon  was  not  a 
lease,  but  an  agreement  for  the  storage  of  certain  goods.  The  judg- 
ment is  in  the  usual  form,  and  finds  timt  $261.50  rent  was  due  and  un- 
paid, and  awards  the  possession  of  the  premises  to  the  landlord. 

The  plaintiff  claims  it  is  entitled  to  $485.10,  and  the  defendant  as- 
serts that  all^  the  proof  would  ^ow  would  be  $3  for  one  day's  rent, 
or  ncHninal  damages  amounting  to  6  cents. 

The  doctrine  of  res  adjudicata  is  stated  in  Moore  v.  City  of  Albany, 
98  N.  Y.  396,  410,  as  follows : 

'*A  judgment  as  to  all  matters  decided  thereby,  and  as  to  all  matters  nece^ 
sarlly  Involved  In  the  litigation  leading  thereto,  binds  and  estops  all  the  par- 
ties  thereto,  and  their  privies.  In  all  cases  where  the  sam^  matters  are  again 
brought  in  question." 

^39For  otMr  euMs  set  same  teplc  ft  KBY-NUMBER  In  aU  Key^Numbered  DtgflsU  «  lodexi-s. 
175  N.Y.S.— 46 
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[1]  The  matters  involved  in  a  summary  proceeding  are  those 
which  are  required  to  be  determined  therein  and  those  which  are  re- 
quired to  be  made  the  basis  thereof,  and  its  gravamen  is  as  to  the  pos- 
session of  real  property.  The  only  object  and  effect  of  a  judgment  in 
a  summary  proceeding  is  the  determination  as  to  which  of  the  par- 
ties has  the  right  to  the  possession  of  the  premises  in  question.  Posson 
V.  Dean,  8  N.  Y.  Civ.  Proc.  R.  177.  The  matters  which  must  neces- 
sarily be  established  in  a  summary  proceeding  such  as  the  one  in  ques- 
tion are  found  to  be  stated  in  section  2235  of  the  Code  of  Civil  Proce- 
dure, and  are :  (1)  A  description  of  the  prtoiises ;  (2)  the  petitioner's 
interest  therein;  (3)  the  facts  authorizing  the  removal  of  fiie  tenant; 
and  (4)  the  name  or  designation  of  the  tenant.  Respecting  the  require- 
ment No.  3  above  mentioned,  it  is  further  necessary  to  set  forth  that 
the  relation  of  landlord  and  tenant  existed  (Code  Civ.  Proc.  §  2231, 
suhd.  2),  namely,  that  there  is  a  holding  over  "after  default  in  the  pay- 
ment of  rent,  pursuant  to  the  agreement  under  which  the  demised  prem- 
ises are  held,"  etc.  And  now  we  come  to  the  crucial  question  namely,  to 
what  extent  as  to  "the  agreement  under  which  the  demised  premises  are 
held"  is  the  judgment  in  the  landlord's  favor  binding  in  this  action?  Is 
it  an  adjudication  of  the  single  fact  that  a  lease  existed,  or  does  it  go 
further  and  adjudge  the  lease  to  be  the  one  set  forth  in  the  petition,  so 
as  to  establish  all  of  its  provisions  as  alleged? 

It  was  not  necessary  to  allege  any  more  about  the  lease  than  that  the 
conventional  relation  of  landlord  and  tenant  existed.  Reich  v.  Coch- 
ran, 201  N.  Y.  450,  455, 94  N.  E.  1060;  People  ex  rel.  Hughes  v.  Lamb, 
10  Hun,  348.  The  latter  case  was  decided  under  the  provisions  of  2 
Revised  Statutes,  p.  512,  §  28,  subd.  2,  which  are  the  same  as  Code  of 
Civil  Procediure,  §  2231,  subd.  2,  and  is  directly  in  point.  The  law  is 
well  settled  that  a  summary  proceeding  is  not  conclusive  as  to  the 
amount  of  rent  due.  It  establishes  cKily  that  as  to  that  matter  some  rent 
is  due,  whether  the  point  be  uncontested  in  the  summary  proceeding 
(Jarvis  v.  Driggs,  69  N.  Y.  143 ;  Gross  v.  Salzman,  61  Misc.  Rep.  630- 
633,  114  N.  Y.  Supp.  411),  or  contested  therein  (Sheldon  v.  Testera, 
21  Misc.  Rep.  477,  47  N.  Y.  Supp.  653),  and  even  though  the  inconclu- 
siveness  of  tiie  finding  as  to  rent  due  embarrass  the  tenant  who  desires 
to  pay  the  rent,  so  as  to  effect  a  stay  of  the  warrant  (Sheldon  v.  Tes^ 
tera,  supra). 

Thus,  if  we  follow  the  reasoning  resptecting  the  amount  of  rent  in- 
volved, it  would  seem,  at  least  on  the  surface,  Siat  because  it  is  not  nec- 
essary to  litigate  any  point  respecting  the  lease,  except  its  existence, 
the  judgment  is  not  conclusive  as  to  its  provisions  whether  disputed  or 
not.  Does  this  conclusion  oppose  the  rule  in  Reich  v.  Cochran,  151  N. 
Y.  122-127,  45  N.  E.  367,  368  (37  I..  R.  A.  805,  56  Am.  St.  Rep.  (ffT), 
that  the  proceeding  involves  "every  question  relating  to  the  validity 
of  the  lease  and  the  relation  between  the  parties,"  or  the  decision  in  Ne- 
metty  v.  Naylor,  100  N.  Y.  562-566,  3  N.  E.  497,  that  the  judgnMUt 
settles,  "the  facts  as  to  the  tenancy  existing  between  the  plaintiff  and 
the  defendants,'*  or  the  rule  in  Meyerhoffer  v.  Baker,  51  Misc.  Rep. 
598,  101  N.  Y.  Supp.  24,  which  holds  that  "to  establish  this  relation 
of  landlord  and  tenant  between  the  parties,  and  to  entitle  the  defend- 
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ant  herein  to  a  judgment  in  the  summary  proceedings,  the  existence  of 
a  valid  lease  upon  which  rent  was  due  from  this  plaintiff  to  this  defend- 
ant was  necessary'^  ? 

[2]  It  may  be  urged  that  in  order  to  determine  the  relation  of  land- 
lord and  tenant  the  court  must  decide  as  to  the  existence  of  a  specified 
lease ;  that  such  point  is  involved  in  the  determination  as  to  whether 
there  was  any  lease  at  all.  In  the  proceeding  in  question  here  the  land- 
lord's evidence  showed  th^  existence  of  the  lease  described  in  the  pe- 
tition, and  the  tenant's  evidence  showed  that  there  was  no  lease  at  all, 
and  the  court  decided  that  issue  in  the  landlord's  favor ;  thereupon  llie 
argument  is  strong  that  the  decision  established  the  very  lease  (and  its 
provisions)  as  alleged  and  proved  in  the  proceeding.  That  is  a  forceful 
argument,  and  I  am  strongly  influenced  by  it,  but  the  answer  to  it  seems 
to  be  that  the  provisions  of  the  lease  are  not  necessariljr  involved  in  the 
matter,  any  more  than  the  actual  amount  of  the  rent  is  involved,  even 
though,  in  order  to  prove  that  some  rent  is  due,  the  evidence  must  show 
a  specified  amount  to  be  due.  This  would  seem  illogical,  but  it  is  not 
really  so,  because  we  must  not  lose  sight  of  the  fact  that  all  a  sum- 
mary proceeding  actually  decides  is  as  to  the  possession  of  the  prem- 
ises. Since  the  adjudication  is  that  some  rent  is  due,  it  follows  that 
the  adjudication  is  also  only  that  a  lease  existed.  I  believe  the  weight 
of  authority  points  that  way.  It  is  well  to  remember  that  the  doctrine 
of  res  adjudicata  relates,  not  to  the  reasons  for  a  judgment,  but  its 
object,  and  that  it  controls  only  those  matters  which  were  necessarily 
involved  in  the  litigation,  especially  in  a  matter  such  as  a  summary 
proceeding,  which,  being  in  derogation  of  the  common  law,  is  bound 
by  rules  of  strict  construction  against  the  landlord. 

The  plaintiff  has  proved  only  that  there  was  a  lease  and  that  some 
rent  was  due  thereunder.  Therefore  it  is  entitled  to  nominal  damages 
only. 

Judgment  accordingly. 


In  re  FROSTS  ESTATE, 

(Surrogatft'8  Court,  New  York  Ckninty.    April  21/1919.) 

L  Wnxs  ^=»506(5) — Construction — Adopted  Child — •*Heib  at  Law." 

A  person  taken  into  a  household  prior  to  Laws  1873,  a  830,  permitting 
adoption  of  minor  children,  and  legally  adopted  in  1916  under  Domestic 
Relations  Law  (Consol.  Laws,  c  14)  §  110,  as  amended  by  Laws  1915,  c. 
352,  S  X,  permitting  adoption  of  adults  and  their  inheritance  under  any 
will  made  since  June  25,  1873,  becomes  an  "heir  at  law,"  within  the  terms 
of  a  will  made  in  1884 ;  the  proviso,  added  to  section  110  by  amendment 
(Laws  1917,  c  149,  f  1),  that  no  adopted  adult  Is  an  heir  within  the  temw 
of  any  will  made  prior  to  April  22, 1915,  applying  only  to  persons  adopt- 
ed pursuant  thereto. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Heirs  at  Law.] 
2.  Statutes  ^=»265— Retboactivb  Operation — Impatbing  Vested  Bights. 

Statutes  are  to  be  construed  only  as  prospective,  unless  there  is  a  dear 
legislative  eacpt^ssion  that  they  shall  be  retroactiye*  especially  If  retro- 
active operation  impairs  vested  rights. 
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Final  accounting  of  Howard  T.  Kingsbury,  as  sole  surviving  exec- 
utor and  trustee  under  the  will  of  Samuel  Frost,  deceased,  opposed 
by  objectants,  children  of  Mary  F.  Heath,  deceased.  Decree  settlii^ 
the  account  as  filed. 

See,  also,  96  Misc.  Rep.  122,  159  N.  Y.  Supp.  613. 

Coleridge  A.  Hart,  of  New  York  City,  for  accounting  executor  and 
trustee. 

Frederic  R.  Coudert,  John  P.  Murray,  and  James  E.  Hopkins,  all  of 
New  York  City,  for  Mrs.  Kingsbury. 

Hughes,  Rounds,  Schurman  &  Dwight,  of  New  York  City  (Augus- 
tus L.  Richards,  of  New  York  City,  of  counsel),  for  objectants. 

COHALAN,  S.  The  testator,  Samuel  Frost,  died  in  March,  1888, 
leaving  a  will  dated  March  3,  1884,  and  admitted  to  probate  in  the 
county  of  New  York  on  March  29,  1888.  On  this  final  accounting  of 
Howard  T.  Kingsbury,  as  sole  surviving  executor  and  trustee  under 
the  will  of  the  above-named,  a  question  of  law  is  presented  affecting 
the  distribution  of  the  balance  of  a  fund  held  in  trust  for  the  benefit  of 
Emma  F.  Bussing,  a  daughter  of  the  testator. 

The  petitioner  in  his  account  alleges  that  Alice  X2.  B.  Kingsbury  is 
the  sole  heir  at  law  of  Emma  F.  Bussing.  The  allegation  is  denied  by 
the  objectants.  The  will  provides  by  subdivision  4  of  paragraph  5  in 
part  as  follows : 

"All  the  rest  and  residue  of  said  net  Income  shall  be  divided  by  my  said 
executors  and  trustees  equally  between  and  paid  over  to  my  said  daughters, 
share  and  share  alike,  during  their  joint  lives,  as  the  same  shall  £rom  time  to 
time  be  received  by  said  executors  and  tnisteeSb  Upon  the  decease  of  either  of 
my  said  daughters,  I  give,  derlse  and  bequeath  the  one-half  of  my  said  resid- 
uary estate  unto  her  Issue,  share  and  share  alike,  giving  to  the  issue  of  any 
deceased  child  of  such  deceased  daughter  the  share  which  sncfa  child  would 
have  received  If  Uvlng ;  and  In  default  of  any  such  Issue  surviving  such  de> 
ceased  daughter,  I  give,  devise  and  bequeath  said  one-half  to  my  surviving 
daughter,  and  her  heirs  and  assigns  forever.  The  remaining  one-half,  of  my 
said  residuary  estate  shall  be  held  and  managed  as  aforesaid  by  said  execu- 
tors and  trustees  during  the  lifetime  of  my  surviving  daughter,  and  the  in- 
come arising  therefrom  shall  be  paid  over  to  her,  and  upon  her  decease,  I  give^ 
devise  and  bequeath  the  said  one-lialf  and  all  accumulations  of  Interest  therein 
unto  her  issue,  share  and  share  alike,  the  issue  of  any  deceased  chUd  of  such 
deceased  daughter,  however,  to  receive  the  share  which  such  child  would  have 
received  if  living,  and  in  default  of  any  such  issue  surviving  my  said  daughter, 
I  give,  devise  and  bequeath  said  remaining  half  of  my  residuary  estate  to  her 
heirs  at  law." 

At  the  time  of  the  testator's  death  he  left  him  surviving  two  daugh- 
ters, Mary  F.,  subsequently  married  to  William  C  Heath,  and  Em- 
ma, subsequently  married  to  Abraham  Bussing.  Mary  F.  Heath  died 
in  1914,  leaving  issue,  and  the  one-half  of  the  residuary  estate  held  for 
her  benefit  was  paid  over  and  distributed  to  her  children,  who  are  the 
objectants  in  this  accounting  proceeding.  Emma  F.  Bussing,  the  other 
daughter,  died  June  30,  1918,  leaving  her  surviving  no  natural  children, 
but  only  an  adopted  daughter,  Alice  C.  B.  Kingsbury,  and  the  question 
is  asked :  Is  she  an  heir  at  law  of  Emma  Bussing  by  reason  of  such 
adoption  so  as  to  be  entitled  to  the  one-half  of  the  residuary  estate 
held  in  trust  for  the  benefit  of  Emma  Bussing? 
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In  the  year  1872  Mrs.  Bussing  took  into  her  household  Alice  C. 
Bussing,  the  present  Mrs.  Kingsbury.  At  that  time  there  was  no  gen- 
eral adoption  law.  By  chapter  830  of  the  Laws  of  1873,  adoptions  of 
minor  children  were  permitted  in  this  state.  In  1887  (Laws  1887,  c. 
703),  the  law  was  amended  so  as  to  give  children  adopted  under  it  the 
right  of  inheritance  from  foster  parents.  In  1915  the  adoption  of 
adults  was  permitted  (section  1,  €•  352,  Laws  of  1915),  and  that  law 
provided  that: 

"  ♦  ♦  •  Nothing  In  this  article  In  regard  to  an  adopted  adult  or  child 
Inheriting  from  the  foster  parent  applies  to  any  wUl,  devise  or  trust  made  or 
created  before  June  25,  1873,  or  alters,  changes  or  interferes  with  such  will, 
devise  or  trust,  and  as  to  any  such  will,  devise  or  trust  an  adult  or  child 
adopted  before  that  date  Is  not  an  heir  so  as  to  alter  estates  or  trusts  or  ae- 
vises  In  wills  so  made  or  created.** 

In  February,  1916,  under  the  Laws  of  1915,  Emma  F.  Bussing  le- 
gally adopted  Alice  C,  B.  Kingsbury  in  the  Surrogate's  Court  of  Nas- 
sau County.  In  1917,  by  section  1,  chapter  149  of  the  Laws  of  that 
year,  the  Adoption  Law  of  1915  was  amended  by  the  following  provi- 
sion : 

"  *  *  *  And  nothing  In  this  article  In  regard  to  an  adult  adopted  pur- 
suant hereto  Inheriting  from  the  foster  imrent  applies  to  any  will,  devise  or 
trust,  made  "or  created  before  April  22,  1915,  or  alters,  changes  or  Interferes 
with  such  will,  devise  or  trusty  and  as  to  any  such  will,  devise  or  trust,  an 
adult  so  adopted  Is  not  an  heir  so  as  to  alter  estates  or  trusts  <Hr  devises  in 
wills  so  made  or  created." 

[  1  ]  -The  objectants  claim  that  the  provisions  of  chapter  149  of  the 
Laws  of  1917  prevent  Alice  Kingsbury  from  being  held  an  "heir  at 
law"  within  the  meaning  of  the  Frost  will,  but  this  would  not  appear 
to  be  so.  Mrs.  Kingsbury  was  adopted  under  the  Laws  of  1915,  and 
as  they  existed  at  that  time  an  adoption  would  not  interfere  with  or 
alter  or  change  any  of  the  provisions  as  to  a  devise  or  trust  contained 
in  a  will  made  before  June  25,  1873.  As  the  Frost  will  was  made  in 
1884,  Mrs.  Kingsbury,  by  adoption  pursuant  to  the  1915  statute,  be- 
came an  heir  at  law  of  Mrs.  Bussing  within  the  meaning  of  the  Frost 
will,  and  the  1917  statute  applies  only  to  the  status  of  persons  adopted 
pursuant  thereto,  which  cannot  be  said  of  Mrs.  Kingsbury.  The  act 
of  1917  does  not  operate  to  change  the  status  of  Mrs.  Kingsbury  as 
an  heir  at  law  of  Mrs.  Bussing,  because  it  is  not  retroactive. 

[2]  Statutes  are  to  be  construed  only  as  prospective,  unless  there 
is  a  clear  legislative  expression  that  they  shall  be  retroactive,  espe- 
cially if  retroactive  operation  itnpairs  vested  rights  (Jacobus  v.  Colgate, 
217  N.  Y.  235,  111  N.  E.  837,  Ann.  Cas.  1917E,  369).  Mrs.  Kings- 
bury became  an  heir  at  law  of  Mrs.  Bussing  within  the  meaning  of 
the  Frost  will  under  the  statute  of  1915,  which  was  the  law  under 
which  she  was  adopted,  and  the  1917  statute  does  not  operate  to 
change  that  status.  • 

A  decree  may  therefore  be  submitted  on  notice  settling  the  account 
as  filed  and  determining  the  question  of  law  presented  in  accordance 
with  this  opinion. 
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(187  App.  Wv.  71) 

In  re  DENHAM'S  ESTATE. 

(Surrogate's  Court,  New  York  CJounty.    April  21,  1919.) 

Courts  ^=>91(2) — Rules  of  Pboision — Dscision  or  Hieiuw  Coubt — ^Avbnd- 
ME  NT  OF  Statute. 

A  decision  of  the  Appellate  Division  that  former  section  2606,  CJode  Civ. 
Proc.,  authorised  a  surrogate  to  require  the  executor  of  a  deceased  execu- 
.tor  to  account  as  fully  as  if  deceased  executor  had  been  removed,  which 
has  not  been  overruled,  will  be  followed  by  the  surrogate,  though  the  en- 
actment of  Decedent  Estate  Law,  §  121,  depriving  an  executor  of  an 
executor  of  power  to  take  charge  of  the  assets  of  the  former  estate,  and 
the  omission  in  Code  Civ.  Proc.  §  2725,  which  takes  the  place  of  old  sec- 
tion 2606,  of  the  provision  that  a  decree  against  the  executor  of  an  execu- 
tor would  have  the  same  effect  against  sureties  as  the  return  of  an  execu- 
tion unsatisfied,  rendered  the  full  accounting  useless. 

On  motion  for  rcargument  of  application  by  the  coexecutor  of  a 
deceased  executor  to  compel  the  executrix  of  tiie  latter  to  file  an  ac- 
count of  her  testator's  administration.    Motion  granted. 

For  former  opinion,  see  174  N.  Y.  Supp.  883. 

Gilbert  D.  Lamb,  of  New  York  City,  for  petitioner. 

Robert  J.  Mahon,  of  New  York  City,  for  respondent  Eckerson. 

FOWLER,  S.  This  is  a  motion  for  reargument  of  an  application 
made  by  the  coexecutor  of  a  deceased  executor  to  compel  the  executrix 
of  the  latter  to  file  an  account  of  her  testator's  administration  of  the 
estate  of  William  Richard  Denham,  deceased.  When  the  application 
originally  came  before  me  I  decided  that  it  should  he  granted  to  the 
extent  of  requiring  the  executrix  to  account  for  so  much  of  the  estate 
of  William  Richard  Denham,  deceased,  as  came  into  her  possession 
as  executrix  of  the  deceased  executor  of  that  estate.  The  surviving 
coexecutor  of  the  estate  of  William  Richard  Denham,  deceased,  con- 
tends that  my  decision  should  be  extended  so  as  to  embrace  an  account 
of  all  the  acts  and  proceedings  of  the  deceased  executor. 

The  law  on  this  question  does  not  seem  to  be  well  settled.  In  the 
earlier  cases  it  was  held  that  the  executor  of  a  deceased  executor 
could  be  compelled  to  account  only  for  the  property  received  by  him 
from  his  deceased  executor.  Maze  v.  Brown,  2  Dem.  Sur.  217;  Bun- 
nell v.  Ranney,  2  Dem.  Sur.  327.  These  decisions  were  based  upon  the 
surrogate's  interpretation  of  the  language  of  section  2606  of  the  Code. 
In  1884,  however,  the  Legislature  amended  that  section,  and  when  the 
question  subsequently  arose  it  was  held  that  the  effect  of  the  amend- 
ment was  to  give  the  surrogate  jurisdiction  to  compel  the  executor  of 
a  deceased  executor  to  account  in  the  same  manner,  and  to  the  same 
extent  as  if  such  deceased  executor  had  been  removed  by  a  decree  of 
the  Surrogate's  Court.  Matter  of  Fithian's  Estate,  44  Hun,  457.  In 
the  revision  of  the  sections  of  the  Code  applicable  to  Surrogate's  Courts 
effected  by  chapter  443  of  the  Laws  of  1914,  section  2606  was  re- 
numbered 2725,  certain  clauses  in  relation  to  the  liability  of  the  sure- 
ties on  the  bond  of  a  deceased  executor  or  administrator  were  omitted, 
and  a  new  clause  was  inserted,  giving  the  surrogate  jurisdiction  to- 
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direct  the  executor  of  a  deceased  executor  to  distribute  to  those  enti- 
tled thereto  the  property  of  the  estate  which  was  being  administered 
by  the  latter  at  the  time  of  his  death. 

In  1909  section  121  of  the  Decedent  Estate  Law  was  added  (Consol. 
Laws,  c.  12),  and  this  section  provides  that — 

''An  executor  of  an  executor  shall  have  do  authority  to  commence  or  main- 
tain any  action  or  proceeding  relating  to  the  estate,  effects  or  rights  of  the 
testator  of  the  first  executor,  or  to  take  any  charge  or  control  thereof,  as 
such  executor." 

In  Matter  of  Hayden's  Account,  204  N.  Y.  330,  97  N.  E.  718,  it 
was  held  that,  while  an  executor  of  a  deceased  executor  may  account, 
he  cannot  administer  upon  the  estate  of  the  original  decedent,  and 
in  Matter  of  Duncan's  Estate,  181  App.  Div.  91,  168  N.  Y.  Supp.  289, 
it  was  said  that  the  executor  of  a  deceased  executor  was  merely  the 
custodian  of  the  property  of  the  estate  which  has  come  into  his  pos- 
session, and  that  with  respect  thereto  he  possesses  none  of  the  e:?^ecu- 
torial  powers  and  functions  which  appertained  to  the  deceased  exec- 
utor, and  cannot  collect  or  distribute  the  estate. 

Under  old  section  2606  it  was  provided  that  upon  an  accounting  by 
an  executor  of  a  deceased  executor  a  decree  against  the  deceased 
executor  would  have  the  same  effect,  with  respect  to  the  liability  of 
sureties,  as  if  an  execution  upon  the  property  of  the  decedent  had 
been  returned  unsatisfied  during  his  lifetime.  This  might  be  consid- 
ered a  sufficient  justification  for  requiring  that  an  executor  of  a  de- 
ceased executor  account  generally  for  his  testator's  conduct  in  the 
administration  of  the  estate.  But  in  the  revision  of  1914  this  clause 
was  omitted,  so  that  there  does  not  now  seem  to  be  any  advantage 
whatever  in  requiring  the  executor  of  a  deceased  executor  to  account 
generally  for  the  latter's  administration  of  his  testator's  estate.  A 
decree  rendered  in  such  an  accounting  proceeding  could  not  be  bind- 
ing upon  the  executor  except  as  to  the  property  of  the  first  estate  which 
reached  his  hands  (Matter  of  Irvin's  Estate,  68  App.  Div.  162,  74  N. 
Y.  Supp.  443),  dnd  it  could  not  be  binding  upon  the  persons  interested 
in  the  estate  of  the  deceased  executor,  because  they  would  not  be 
parties  to  it.  The  only  apparent  reason  for  requiring  the  executor  of 
the  deceased  executor  to  account  generally  is  that  he  may  have  in  his 
possession  books,  papers,  or  records  which  would  enable  him  to  show 
what  his  testator  had  done  in  the  administration  of  the  estate.  But 
such  sources  of  information  could  be  more  effectively  used  upon  the 
trial  of  a  claim  presented  against  the  estate  of  the  deceased  executor 
by  the  administrator  c.  t  a.,  of  the  original  decedent,  as  the  relevancy 
or  materiality  of  proposed  evidence  could  then  be  judicially  deter- 
mined by  the  court,  and  a  decree  entered  in  such  a  proceeding  would 
be  binding  upon  those  interested  in  both  estates. 

It  would  seem  to  me,  therefore,  that  the  better  practice  would  be  to 
have  an  executor  of  a  deceased  executor  account  for  all  of  the  prop-r 
erty  of  the  estate  that  came  into  his  possession,  and  if  the  adminis- 
trator c.  t.  a.  of  the  original  decedent  was  dissatisfied  with  such  an 
account,  he  could  then  file  a  claim  against  the  estate  of  the  deceased 
executor  and  prove  that  he  received  more  property  than  that  accounted 
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for  by  hU  executor.  The  entire  question  of  his  administration  of  the 
estate  could  then  be  investigated  and  passed  upon,  and  a  decree  en- 
tered in  such  a  proceeding  would  finally  determine  the  rights  of  the 
various  parties  and  would  be  binding  upon  all  of  them. 

Whether  it  was  the  intention  of  the  Legislature  when  making  the 
revision  of  1914  and  eliminating  certain  parts  of  old  section  2606,  that 
the  accounting  of  an  executor  of  a  deceased  executor  should  be  limited 
to  property  which  came  into  his  possession,  is  not  clear  from  a  read- 
ing of  the  new  section,  2725.  It  may  be  that  the  Legislature  in  pro- 
viding that  the  surrogate  may  upon  such  an  occasion  direct  a  distribu- 
tion among  the  parties  entitled  thereto  intended  to  repeal  by  implica- 
tion that  part  of  section  121  of  the  Decedent  Estate  Law  which  pro- 
vides that  an  executor  of  a  deceased  executor  does  not  take  charge 
or  control  of  the  property  which  belonged  to  the  original  decedent.  In 
any  event,  since  the  amendment  effected  in  1914,  I  can  see  no  useful 
purpose  to  he  served  or  object  to  be  attained  by  directing  the  executor 
of  a  deceased  executor  to  account  for  all  the  property  which  came  into 
the  hands  of  his  testator. 

In  view,  however,  of  the  fact  that  there  is  a  decision  of  an  appellate 
court  (Matter  of  Fithian,  supra)  to  the  effect  that  the  executor  of  a 
deceased  executor  may  be  compelled  to  account  for  the  acts  of  his 
testator,  and  that  this  decision  does  not  appear  to  have  been  expressly 
overruled  by  the  recent  decisions  of  the  appellate  courts,  I  will  grant 
the  application  to  extend  the  effect  of  the  decision  heretofore  rendered 
so  as  to  provide  that  Edith  C.  Eckerson,  as  executrix  of  John  C. 
Eckerson,  deceased,  file  an  account  showing  the  acts  of  her  testator  in 
connection  with  his  administration  of  the  estate  of  William  R.  Den- 
ham  as  well  as  the  property  of  that  estate  which  came  into  her  pos- 
session. 

Settle  order  on  notice. 


In  re  MAGUIRE'S  ESTATE.  / 

(Surrogate's  CJourt,  New  York  County.     April  30,  1919.) 

Executors   and    Administbatoes   <@=>20(7) — Letters    op   Administkation — 
Proof  of  Widowhood. 

In  a  proceeding  by  an  alleged  common-law  widow  tor  letters  of  admin- 
istration, the  next  of  kin  denying  that  petitioner  was  the  widow  of  the  de- 
ceased, the  alleged  marriage  should  be  established  very  cleiirly  to  entitle 
her  to  administer  the  estate. 

In  the  matter  of  the  estate  of  Joseph  Maguire,  deceased.  On  petition 
by  an  alleged  widow  for  letters  of  administration.     Petition  denied. 

Patrick  F.  Cotter,  of  New  York  City  (Leonard  F.  Fish,  of  New 
York  City,  of  counsel),  for  petitioner. 

Archibald  M.  Maclay,  of  New  York  City  (Sharon  Graham,  of  New 
York  City,  of  counsel),  for  next  of  kin. 

L.  B.  Treadwell,  of  New  York  City,  for  James  F.  Maguire  and  Wm. 
Maguire. 
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FOWLER,  S.  Petition  by  alleged  widow  for  letters  of  administra- 
tion. The  next  of  kin  of  deceased  deny  that  the  petitioner  is  the 
widow  of  deceased.  The  issue  of  fact  came  an  for  hearing  before  the 
surrogate. 

The  testimony  offered  is  voluminous  and  very  conflicting,  but  it 
seems  to  the  surrogate  that  tKe  petitioner  has  not  made  a  sufficient 
showing  to  entitle  her  to  letters.  She  claims  under  a  marriage,  now 
recognized,  after  much  tergiversation,  by  the  common  law.  In  such  a 
case,  in  this  court,  the  alleged  marriage  should  be  established  very  clear- 
ly to  entitle  the  alleged  widow  to  administer.  This  is  not  a  court  now 
possessing  jurisdiction  of  matrimonial  causes,  and  the  issue  of  marriage 
is  here  always  collateral.  If  there  is  doubt  about  the  status  of  the  pe- 
titioner, a  case  is  not  made  entitling  her  to  administer. 

The  increasii^  tendency  to  resort  to  this  court  in  order  to  establish 
marriage  in  a  collateral  proceeding  ought  not  to  be  encouraged  by  too 
favorable  implications. 

Non-ceremonial  marriages  are  not  edifying ;  they  generally  begin  in 
meretricious  relations,  which  are,  I  think,  abhorrent  to  the  well  regulat- 
ed portions  of  the  ccmimunity.  The  testimony  offered  is  not  generally 
edifying,  and  a  marriage  which  ought  in  a  highly  civilized  community 
to  be  a  sacred  and  durable  institution  is  reduced  to  the  level  of  mere  co- 
habitation. On  the  evidence  I  can  see  no  warrant  for  the  issuance  of 
letters  to  this  pditioner. 

Order  signed. 


In  re  AJELLO'S  ESTATE. 
(Surrogate's  Court,  New  York  County.    April  29,  1919.) 

1.  GouBTs   ^s»202(l) — Sitbbooate's   Coubts — Subbtitxttiok   of   Attobnets — 

JUBISDXCTION. 

Surrogate's  Court  has  jurisdiction  to  entertain  motion  for  substitution 
of  attorneys. 

2.  Attobnky    and    Cuent    ^c»75(3) — LiTETf — Jubisdiction    op    Subbogate's 

COUBT. 

If  objection  is  made  to  substitution  of  attorneys.  Surrogate's  Court  has 
power  to  impresH  an.  attorney's  lien  upon  client's  interest  in  proceeding 
and  fix  the  amount  of  the  lien. 

3.  Attobnet    and    Client    ^=975(3) — Lien — Jubisdiction    of    Subbogate's 

CoUBT. 

If  discharged  attorneys  do  not  object  to  substitution,  but  object  to  hav- 
ing the  Talue  of  their  servit^es  fixed  In  proceeding  to  substitute  attorneys, 
the  surrogate  wiU*  grant  snhstltntion,  and  regard  the  attorney's  lien  as 
waived. 

4.  Attobnet   and   Client   «=»75(1) — Substitution   of  Attobnets — Hatocb 

Relevant  Te  Motion. 

Validity  of  power  of  attorney  and  assignment  cannot  be  determined  on 
motion  for  substitution  of  attorneys. 

In  the  matter  of  the.  estate  of  Joseph  Ajello,  deceased.  On  motion 
for  substitution  of  attorneys  and  revocation  of  paper  purporting  to  be 
a  power  of  attorney  and  assignment.    That  part  of  the  motion  direct- 
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ed  to  substitution  entertained,  and  the  part  of  the  motion  directed  to 
revocation  denied. 

Winslow,  Keenan  &  Budd,  of  New  York  City  (Francis  A.  Winslow, 
of  New  York  City,  of  counsel),  for  Vincenzo  Ajello. 
John  E.  O'Brien,  of  New  York  City,  for  respondent. 

FOWLER,  S.  [1,  2]  This  court  has  jurisdiction  to  entertain  the 
motion  for  substitution  of  attorneys  in  this  proceeding.  If  objection 
is  made  to  the  substitution,  the  court  has  power  to  impress  a  lien  in 
favor  of  the  attorneys  upon  the  client's  interest  in  the  proceeding  and 
to  fix  the  amount  of  said  lien. 

[3,  4]  If  the  discharged  attorneys  do  not  object  to  the  substitution, 
but  object  to  having  the  value  of  their  services  fixed  in  this  proceed- 
ing, this  court  will  then  grant  the  substitution,  and  regard  the  attor- 
neys' lien  in  the  proceeding  as  waived,  making  it  unnecessary  to  fix 
the  value  of  the  attorneys'  services.  Under  such  circumstances,  the 
matter  of  the  validity  of  the  power  of  attorney  and  assignment  cannot 
be  determined  on  this  motion. 

The  part  of  the  motion  directed  to  revocation  of  the  paper  purport- 
ing to  be  a  power  of  attorney  and  assignment  is  denied,  without  prej- 
udice, and  the  motion  for  substitution  of  attorneys  will  be  entertained 
as  herein  indicated. 


(106  Misc.  Kep.  305) 

In  re  V^AT^IiACB'S  ESTATE. 

(Sur^^ogate's  Court,  Madison  County.    February,  1919.) 

1.  Wills  ^=>684(5) — Constbuction — Amount  of  Lboact — ^Deductions. 

Where  a  codicil  provides  that  all  inheritance  taxes  against  legacies  to  a 
daughter  are  to  ber  paid  ratably  by  other  legatees,  the  wni  containing  a 
bequest  to  a  bishop  of  $20,000  in  trust,  during  his  life  to  invest  and  to 
apply  the  income  to  charity,  the  principal  at  his  death  to  be  paid  over  to 
two  charitable  corporations,  the  principal  of  the  trust  fund  and  amount 
to  be  paid  over  at  the  termination  of  the  trust  must  be  reduced  by  the 
amount  of  taxes  ratably  charged  against  it 

2.  WiT.LS      ^=>684(7) — OONBTBUCTIOW — INCOMS      FBOK      LEGACY — ACCBUAL     OF 

RionT. 

Where  $20,000  was  bequeathed  to  a  bishop  in  trust  to  invest  and  to 
apply  the  income  to  charity,  he  was  entitled  to  receive  as  trustee  the  net 
income  ui>on  the  principal  of  the  trust  fund  from  the  date  of  the  death 
of  testator,  In  addition  to  the  principal. 

Proceeding  for  the  final  judicial  settlement  of  the  account  of  the 
executors  of  William  J.  Wallace,  deceased.    Decree  rendered. 

Alphonzo  E.  Fitch,  of  Canastota,  for  executors. 
Russell  M.  Johnston,  of  Albany,  for  Bishop  Nelson. 

SENN,  S.  The  surrogate  is  asked  to  construe  the  following  pro- 
vision of  the  will  of  William  J.  Wallace: 

"I  give  and  bequeath  to  Right  Reverend  Richard  Nelson,  bishop  of  the 
diocese  of  the  city  of  Albany,  twenty  thousand  dollars  in  trust  during  his  life, 
to  invest  the  same  and  apply  the  income  to  the  assistance  of  such  poor  per- 
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sons,  residents  of  Albany,  as  he  may  deem  worthy  of  charitable  aid.  At  his 
death  T  give  and  bequeath  of  the  trust  fund,  ten  thousand  dollars  thereof  to 
the  trustees  of  the  Coming  Foundation  for  Christian  Work  in  the  Diocese  of 
Albany,  in  trust,  for  the  Childs  Hospital,  and  ten  thousand  dollars  thereof  to 
the  Mohawk  and  Hudson  Humane  Society." 

[1]The  codicil  to  this  will  provides  that  all  inheritance,  taxes 
assessed  against  legacies  to  his  adopted  daughter  should  be  paid  ratably 
by  the  other  legatees  and  devisees  in  the  will,  and  the  amount  of 
the  tax  that  would  thus  be  paid  out  of  the  bequest  to  Bishop  Nelson 
is  stated  to  be  the  sum  of  $1,632.80,  which  the  executors  must  deduct 
from  the  principal  of  the  trust  legacy  to  Bishop  Nelson.  His  counsel 
contends  that  this  means  that  the  remainder  to  be  paid  over,  after  the 
bishop's  decease,  should  also  be  reduced  by  the  same  amount;  that 
is,  that  the  bishop  should  not  be  required  to  accumulate  sufficient  money 
from  the  income  of  the  trust  estate  to  make  the  principal  $20,000,  for 
the  benefit  of  those  who  take  this  money  after  the  termination  of 
the  trust ;  in  other  words,  that  the  principal  of  the  trust  fund  and  the 
amount  to  be  paid  over  at  the  termination  of  the  trust  is  reduced  by 
exactly  $1,632.80.  I  think  this  is  correct,  and,  assuming  the  amount 
of  the  transfer  tax  is  correctly  stated,  I  so  hold. 

[2]  The  counsel  for  Bishop  Nelson  further  asks  me  to  hold,  under 
the  authority  of  Matter  of  Stanfield,  13S  N.  Y.  292,  31  N.  E.  1013, 
that  his  client  as  trustee  is  entitled  to  the  income  actually  produced 
upon  this  legacy  from  the  date  of  the  decease  of  testator  on  March  11, 
1917,  while  Mr.  A.  E.  Fitch,  counsel  for  the  executor,  insists  that 
the  bishop  is  only  entitled  to  interest  from  April  30,  1918,  being  one 
year  after  the  granting  of  letters  testamentary  to  the  executors ;  that 
•the  income  from  $20,000  was  not  by  the  will  given  to  Bishop  Nelson 
for  the  poor  of  his  diocese,  but  he  was  given  $20,000  in  trust  to  in- 
vest, etc. ;  that  he  could  not  demand  the  $20,000  from  the  executors 
until  the  year  had  expired,  consequently  he  could  not  expect  to  in- 
vest it  until  th«i;  that  the  legacy  was  the  $20,000,  not  the  income 
from  that  amount;  that  the  bishop  is  charged  with  the  responsibility 
of  seeing  that  the  amount  is  income-producing  after  he  gets  it,  and 
that  no  duty  was  laid  upon  the  executors  to  make  it  earn  for  the 
bishop  until  the  year  had  expired. 

After  careful  consideration  I  am  convinced  that  the  provisions  of 
Judge  Wallace's  will  with  regard  to  the  trust  to  Bishop  Nelson  do  not 
materially  differ  from  those  in  the  Stanfield  Case.  In  each  case 
there  was  a  direction  to  invest  the  trust  fund,  and  in  each  case  it 
was  necessarv  to  wait  one  year  before  payment  of  the  income  could 
be  demanded,  and  before  it  could  be  demanded  that  the  trust  fund 
be  invested. 

There  are  some  differences  between  the  two  wills.  For  instance,  in 
the  Wallace  will  there  is  a  trustee  separate  from  the  executor,  while 
in  the  Stanfield  will  the  executor  was  made  the  trustee  to  invest,  etc. 
In  the  former  case  the  trust  continues  during  the  lifetime  of  the 
trustee,  while  in  the  latter  it  is  during  the  life  of  the  cestui  que  trust. 
These  are  not,  in  my  opinion,  material  differences. 

There  is  another  difference.  In  the  Stanfield  Case  the  cestui  que 
trust  was  a  son  of  the  testator,  while  under  Judge  Wallace's  will  the 
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beneficiaries  are  to  be  selected  by  the  trustee,  and  none  of  them  are 
likely  to  be  persons  who  should  be  considered  as  the  natural  objects 
of  the  testator's  bounty.  This  is  not  a  material  difference,  unless  it 
has  a  bearing  upon  the  question  of  testator's  intent  as  to  the  time 
when  the  income  should  begin.  But  as  the  language  of  the  will  is 
quite  plain  and  free  from  ambiguity,  I  do  not  see. that  there  is  any 
question  of  intent  involved. 

"The  rule  that  general  legacies  shaU  not  bear  Interest  until  the  expiration 
of  one  year  from  the  grant  of  letters  testamentary,  or  of  administration, 

♦  •  •  has  no  application  In  such  a  case. .  It  is,  by  Its  terms,  limited  to  gen- 
eral legacies  payable  out  of  the  corpus  of  the  decedent's  estate.  In  the  presejit 
case  the  bequest  is  not  of  a  part  of  the  principal  of  the  estate,  or  of  any  prop- 
erty possessed  by  the  testator  in  his  lifetime,  but  of  that  which  is  to  arise  or 
accrue  after  his  death  from  a  specified  fund  to  be  set  apart  for  that  purpose. 
It  is  the  Income  which  constitutes  the  respondent's  legacy.  He  is  not  seek- 
ing to  charge  the  estate  with  interest  upon  his  legacy,  but  is  simply  endeavor- 
ing to  secure  the  legacy  itself,  and  his  effort,  therefore,  involves  no  infringe- 
ment of  the  rule  regulating  the  payment  of  interest  upon  general  legacies. 

♦  •  ♦  The  direction  to  the  executor,  will  respect  to  the  investment  of  the 
fund,  has  reference  to  the  administration  of  the  trust,  and  cannot  be  available 
to  defeat  the  legatee's  title  to  income  accruing  previously  to  the  time  when 
the  investment  is  required  to  be  made.  Until  it  is  made  an  equivalent  In 
value  of  the  property  out  of  which  the  fund  is  to  be  raised  must  be  deemed  to 
stand  in  place  of  the  investment,  and  whatever  income  arises  from  it  mean- 
while, belongs  to  the  legatee  to  whom  it  has  been  expressly  given.    The  rule 

♦  ♦    ♦    is  not  founded  upon  any  presumed  intent  of  the  testator.    ♦     ♦    ♦ 
*'There  is  no  difference  In  principle  between  the  gift  of  an  annuity  and  the 

gift  of  income,  with  respect  to  the  time  when  each  begins  to  accrue,  and  it  is 
conceded  that  an  annuity  is  payable  from  the  death  of  the  testator,  unless  a 
different  time  is  prescribed  in  the  will.  *  ♦  ♦  If  the  estate  is  suflScient 
for  the  liquidation  of  debts  and  other  charges,  and  is  so  invested  as  to  be 
productive  of  income  from  the  death  of  the  testatbr,  a  bequest  of  Income  to  a 
legatee  for  Ufe  must  be  construed  to  invest  him  with  a  title  to  such  income 
from  the  date  of  the  testator's  demise,  unless  there  is  some  provision  in  the 
will  from  which  a  contrary  intent  is  to  be  inferred."  Matter  of  Stanfield,  135 
N.  Y.  297,  31  N.  B.  1015. 

''The  statutory  time  of  payment  of  the  Income  to  the  legatee  is  not  affected 
by  this  construction.  He  must  still  wait  ♦  •  ♦  untU  the  expiration  of  one 
year  from  the  grant  of  letters  before  payment  of  the  income  can  be  demanded, 
but  he  is  then  entitled  to  his  share  of  the  net  income  which  has  previously 
accrued."    Id. 

Commenting  on  Cooke  v.  Meeker,  36  N.  Y.  15,  where  it  was  thought 
by  some  that  the  decision  was  based  on  the  ground  that  the  legacy 
was  for  support,  the  court  in  Matter  of  Stanfield,  supra,  points  out 
that  such  was  not  the  case,  saying,  "We  do  not  so  read  the  opinion." 

I  therefore  feel  that  I  must  hold  that  the  net  income  upon  $18,- 
368.20  from  the  date  of  Judge  Wallace's  decease,  or  of  so  much  of 
said  sum  as  was  income-producing  over  and  above  the  amount  of  the 
estate  that  was  necessary  for  the  payment  of  debts  and  other  charges, 
must  be  paid  to  Bishop  Nelson  as  trustee  in  lieu  of  interest  upon  the 
legacy,  and  the  amount  of  income  so  paid  shall  not  be  considered  or 
he  any  part  of  the  principal  of  the  trust  fund,  but  shall  be  used 
and  applied  by  the  trustee  in  the  same  manner  as  the  income,  hence- 
forth to  accrue,  for  the  benefit  of  the  poor  persons,  residents  of  Al- 
bany, whom  the  trustee  may  deem  worthy  of  charitable  aid. 

Decreed  accordingly. 


Digitized  by 


Google 


Sur.  Ct)  m   KB  JLTNAS'  BSTAXH    .  73^ 

In  re  BLOCK'S  ESTATE. 

(Surrogate's  CJourt,  New  YorE  County.      April  29,  1919.) 

WiLLB  ^s>lll(2>— ExEoimoN — Will  aud  Codzoh^ 

A  will  fidgned  bj  testatrix  at  the  &ad  of  the  seyenteenth  paragraph  and 
atteficted  at  the  end  of  the  eighteenth,  Inadmissible  to  probate  alone  be- 
cause  not  signed  by  testatrix  at  the  end  thereof,  can,  as  far  as  that  por> 
tlon  preceding  testatrix's  signature  is  concerned,  be  considered  part  of  a 
codicil,  duly  executed,  iacorporatlng  such  portion  by  reference  to  a  be- 
quest therein,  and  admitted  to  probate  with  the  codicil. 

In  the  matter  of  the  estate  of  Fannie  Block.    Decree  admitting  the 
will  to  probate. 
Charles  A.  Strauss,  of  New  York  City,  for  petitioner. 

FOWLER,  S.  An  instrument  purporting  to  be  a  will  and  an  instru- 
ment purporting  to  be  a  codicil  thereto  are  presented  for  probate.  The 
first  16  paragraphs  of  the  will  contain  several  legacies,  but  do  not  dis- 
pose of  the  residue  of  the  estate.  The  seventeenth  paragraph  contains 
the  appointment  of  executors  and  is  followed  by  the  testimonium 
clause,  which  states  that  the  instrument  was  executed  on  June  8,  1913. 
Then  follows  the  signature  of  the  testatrix.  The  signature  is  followed 
by  a  paragraph  numbered  18,  which  disposes  of  the  residue  of  the 
estate,  and  after  that  is  the  attestation  clause,  which  was  signed  by  the 
witnesses  on  November  3,  1914,  when  the  testatrix  published  the  in- 
strument and  requested  the  witnesses  to  sign  it. 

The  codicil,  while  not  referring  to  the  will  by  date,  recites  a  bequest 
in  the  will,  revokes  it  and  bequeaths  to  the  daughter  of  the  legatee 
the  share  of  the  estate  which  had  been  bequeathed  to  her  father  by  the 
will.  The  testatrix  declared  the  instrument  to  be  a  codicil  to  her  will 
and  expressly  directed  that  the  codicil  should  be  a  part  of  it.  The  cod- 
icil was  duly  executed. 

While  the  earlier  instrument  could  not,  when  taken  alone,  be  admit- 
ted to  probate  because  it  was  not  signed  by  the  testatrix  and  the  witness- 
es at  the  end  thereof,  inasmuch  as  it  is  an  attested  instrument,  that  por- 
tion of  it  which  precedes  the  signature  of  the  testatrix  was  incorporat- 
ed into  the  codicil,  and  both  should  be  admitted  to  probate. 

Present  a  decree  setting  forth  therein  in  haec  verba  the  will  admit- 
ted to  probate. 


In  re  LYNAS'  ESTATE. 

(Surrogate's  Court,  New  York  County.    April  25,  1919.) 

1.  BzBCxrroBs    and    ADMimsTBATORa    ^s>S7(2) — Wbongtuz.    Appointmknt — 
Dkath — ^Adkini8Tba.tion  De  Bonis  No«r. 

Where  deceased  administrator  was  not  entitled  to  letters  on  estate  of 
.decedent,  as  shown  by  petition  for  appointment  as  administrators  de  bonis 
non,  petitioners  are  not  entitled  to  continue  such  administration  improper- 
ly commenced,  since  an  administrator  de  bonis  non  merely  succeeds  to 
powers  of  deceased  administrator,  and  court  wUl  not  authorbie  continua- 
tion of  wrongful  administration. 
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2.  ExKOirroBfl  and  Administ&atobs  ^=»37(2) — ^Riort  to  OBioiNAji  Aoiqhisiba- 
•nON — WBONOrUL  Appointmewt. 

Where  one  falsely  claiming  to  be  the  husband  of  decedent  was  appointed 
administrator  of  her  estate,  on  his  death  decedent's  brothers  are  entitled, 
not  to  administration  de  bonis  non,  but  to  original  administration. 

8.  Descent  and  Distbibtjtion  «=»76 — ExEctrroRs  and  Administbatobs  ^^ 
37(3) — Husband  and  Wife — Right  to  Administbation  De  Bonis  Non. 

If  a  woman  is  survived  by  her  husband,  and  no  children  or  descendants, 
and  decree  is  duly  entered  granting  letters  of  administration  to  the  hus- 
band, after  the  husband's  death  the  woman's  brothers  are  not  entitled 
to  letters  of  administration  de  bonis  non ;  all  personal  estate  of  the  woman 
having  passed  to  husband  by  his  marital  right,  and  it  not  having  been 
necessary  for  him  to  obtain  letters,  except  to  recover  choses  in  action. 

4.  Exegutobs    and   Administbatobs   ^=»37(3) — ^DeAth    of  ADMiNiarBATOB- 
Right  of  Pubuo  Administbatob. 

If  any  debts  of  a  wife  were  unpaid  at  the  time  of  the  death  of  her 
husband,  appointed  her  administrator,  the  public  administrator,  and  not 
the  wife's  brothers,  would  be  entitled  to  letters  de  bonis  non  to  complete 
the  administration,  so  far  as  payment  of  the  debts  was  concerned. 

{$.  Exegutobs  and  Administbatobs  «=»29(5) — Decbeb  Gbantino  Lettebs— 
Negessitt  fob  Vacation. 

If  allegations  of  petition  on  which  letters  of  administration  on  a 
wife's  estate  were  granted  her  husband  were  false,  remedy  of  those  in- 
terested, as  wife's  brothers,  was  by  application  to  vacate  decree  entered 
on  husband's  petition  for  letters,  and  until  there  is  an  adjudication  that 
the  husband  was  not  such,  and  the  decree  granting  letters  to  him  vacated 
accordingly,  the  brothers  are  not  entitled  to  lettera 

Application  for  decree  of  appointment  as  administrators  de  bonis 
non  of  the  estate  of  Emma  M.  Ly^as.    Application  denied. 

Edward  F.  Clark,  of  New  York  City  (Edward  F.  Clark  and  Roger 
Hinds,  both  of  New  York  City,  of  counsel),  for  petitioners. 
George  A.  Knobloch,  of  New  York  City,  for  executors. 
Leon  Lauterstein,  of  New  York  City,  for  residuary  legatee. 

FOWLER,  S.  This  is  an  application  for  a  decree  appointing  the 
petitioners  administrators  de  bonis  non  administratis  of  the  estate  of 
the  deceased.  The  petitioners  allege  that  they  are  the  brothers  of  the 
deceased,  that  letters  of  administration  upon  her  estate  were  granted  by 
this  court  on  the  19th  of  November,  1917,  to  Charles  A.  Tyrrell,  "who 
claimed  to  be  the  husband  of  the  decedent,"  and  that  Charles  A,  Tyrrell 
died  on  the  2d  of  July,  1918,  leaving  certain  property  of  the  estate  of 
the  deceased  unadministered.  Petitioners  further  allege  that  the  al- 
legation in  the  petition  filed  by  Charles  A.  Tyrrell  for  letters  of  admin- 
istration upon  the  estate  of  the  deceased,  to  the  effect  that  he  was  her 
husband,  was  false,  and  that,  as  a  matter  of  fact,  the  deceased  was 
unmarried,  and  left  the  petitioners  as  her  only  next  of  kin. 

[1,2]  If  these  allegations  of  the  petition  are  true,  then  Charles  A. 
Tyrrell  was  not  entitled  to  letters  of  administration  upon  the  estate  of 
the  deceased,  and  these  petitioners  would  not  be  entitled  to  continue 
^n  administration  improperly  and  unlawfully  conunenceA  An  admin- 
istrator d.  b.  n.  succeeds  to  the  powers  of  the  deceased  administrator; 
his  administration  is  a  mere  continuation  of  that  commenced  by  the 
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original  administrator,  Whitlock  v.  Bowery  Sav.  Bank,  36  Hun, 
460 ;  Slocum  v.  English,  62  N.  Y.  496.  As  it  now  appears  from  the  al- 
legations of  the  petitioners  themselves  that  Charles  A.  Tyrell  had  no 
right  to  administer  upon  the  estate  of  the  deceased,  and  that  his  let- 
ters were  obtained  by  a  false  allegation  as  to  his  relationship  to  the  de- 
ceased, the  court  will  not  authorize  a  continuation  of  that  wrongful 
administration  by  appointing  the  petitioners  as  his  successors.  If  the 
allegations  of  the  petition  are  true,  then  the  petitioners  are  entitled  not 
to  admiiusration  d.  b.  n.,  but  to  original  administration. 

[3,  4]  In  the  proceeding  brought  in  this  court  to  obtain  letters  of 
administration  upon  the  estate  of  the  deceased  it  was  alleged  in  the  pe- 
tition that  the  deceased  was  survived  by  her  husband,  Charles  A.  Ty- 
rell, and  no  children  or  descendants,  and  a  decree  was  duly  entered 
granting  letters  of  administration  to  him.  If  that  allegation  was  true, 
then  the  petitioners  in  this  matter  would  not  be  entitled  to  letters  of 
administration  d.  b.  n.,  as  all  the  personal  estate  of  the  deceased  passed 
to  her  husband  by  virtue  of  his  marital  right,  and  it  would  not  even  be 
necessary  for  him  to  obtain  letters  of  administration  except  for  the 
purpose  of  recovering  any  choses  in  action  tq  which  she  was  entitled. 
Ransom  v.  Nickels,  22  N.  Y.  110;  Olmsted  v.  Keyes,  85  N.  Y.  602; 
Gerber  v.  State  Bank,  167  App.  Div.  263,  152  N.  Y.  Supp.  698.  And 
if  there  were  any  debts  of  the  deceased  unpaid  at  the  time  of  the 
death  of  Charles  A.  Tyrell  the  public  administrator,  and  not  these  pe- 
titioners, would  be  entitled  to  letters  d.  b.  n.  to  complete  the  adminis- 
tration in  so  far  as  the  payment  of  those  debts  was  concerned. 

[5]  If,  however,  the  allegations  of  the  petition  upon  which  letters 
of  administration  were  granted  to  Charles  A,  Tyrell  were  false,  the 
remedy  of  those  interested  is  by  application  to  vacate  the  decree  enter- 
ed on  the  petition.  But  until  there  is  an  adjudication  that  Charles  A. 
Tyrell  was  not  the  husband  of  the  deceased,  and  the  decree  granting 
letters  to  him  is  vacated  in  accordance  with  such  an  adjudication,  the 
petitioners  are  not  entitled  to  letters  of  administration;  and  in  the 
event  of  such  an  adjudication  they  would  be  entitled  to  original  letters 
and  not  letters  d.  b.  n. 

Application  denied. 


In  re  CURTIS*  ESTATE; 

(Snrrosrate'fl  CJourt,  New  York  Oonnty.    April  30,  1919.) 

Befebence   ^=»30 — ^Administration    of   Estate — Taking   Tebtimont — Wit- 
nesses Resident  in  Anotheb  Countt. 

Where  a  referee  bas  been  appointed  In  administration  proceedings  to 
take  testimony  as  to  residaice  of  deceased/ the  order  may  be  modified, 
so  as  to  direct  the  referee  to  take  testimony  of  witnesses  residing  in 
another  coonty  wherein  it  was  daimed  deceased  was  a  resideot,  and  it 
may  be  left  to  his  discretion  whether  to  hear  such  evidence  in  the  coun- 
ty of  his  original  appointment,  or  whether  he  wlU  hold  a  session  in  the 
other  county. 
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Application  to  modify  an  order  appointing  a  referee  to  take  testi- 
mony relating  to  the  estate  of  Harriet  A,  Curtis,  deceased.  Applica- 
tion granted. 

See,  also,  175  N.  Y.  Supp.  288,  289. 

Elkus,  Vogel,  Gleason  &  Proskauer,  of  New  York  City,  for  tempo- 
rary administrator. 
Allen  W.  Corwin,  of  Middletown,  for  James  E.  Burr. 

FOWLER,  S.  An  order  was  heretofore  made  appointing  a  referee 
to  take  testimony  and  report  as  to  the  residence  of  the  deceased  at  the 
time  of  her  death,  and  an  application  is  now  made  for  a  modification 
of  that  order  so  as  to  include  a  provision  directing  the  referee  to  go  to 
Orange  county,  N.  Y.,  and  take  the  testimony  of  witnesses  who  re- 
side there.  The  application  is  made  by  a  person  who  is  interested  in 
the  will  of  the  deceased  and  who  contends  that  she  was  a  resident  of 
Orange  county,  N.  Y.,  at  the  time  of  her  death.  The  affidavit  upon 
which  the  application  is  made  does  not  state  the  number  of  witnesses 
which  the  applicant  intends  to  call  for  examination  before  the  referee 
or  the  nature  of  the  testimony  which  they  are  expected  to  give. 

The  court  is  averse  from  imposing  upon  the  referee  the  inconven- 
ience incident  to  traveling  to  Middletown  and  holding  sessions  there 
unless  the  number  of  witnesses  who  reside  in  Orange  county  is  so 
large  as  to  render  their  appearance  at  the  office  of  the  referee  in  this 
■county  burdensome  and  expensive.  I  will,  however,  grant  the  applica- 
tion to  modify  the  order  of  reference  to  the  extent  of  authorizing  the 
referee  to  take  the  testimony  of  witnesses  in  Orange  county,  N.  Y.  But 
I  will  not  direct  him  to  go  there ;  I  will  leave  the  matter  to  his  discre- 
tion, as  I  am  confident  that  if  the  persons  interested  in  having  the  tes- 
timony taken  at  Middletown  will  submit  to  him  the  names  of  their  wit- 
nesses and  the  substance  of  what  they  expect  them  to  testify  to  he  will 
go  to  Middletown  if  he  feels  that  the  nuinber  of  witnesses  residing  in 
Orange  county  justify  him  in  putting  himself  and  the  attorneys  who 
reside  here  to  the  inconvenience  of  going  there. 

The  application  is  granted  to  the  extent  above  indicated. 


In  re  CURTIS'  ESTATE 

(Surrogate's  Court,  New  York  County.    April  30,  1919.) 

In  the  matter  of  the  estate  of  Harriet  L.  Curtis,  deceased.    On  application  to 
modify  an  order  appointing  a  referee  to  take  testimony.    Application  granted. 
See,  also,  175  N.  Y.  Supp.  285,  288. 

Elkus,  Vogel,  Gleason  &  Proskauer,  of  New  York  City,  for  temporary  ad- 
ministrator. 
Allen  W.  Corwin,  of  Middletown,  for  James  E.  Burr. 

FOWLER,  S.  As  the  facts  In  this  matter  are  the  same  as  those  in  the  Estate 
of  Harriet  A.  Curtis,  175  N.  Y.  Supp.  735,  the  decision  in  that  matter,  published 
herewith,  applies  to  this. 
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SPITZ  ▼.  UNITED  ELBOTRIO  LIGHT  &  POWBE  CO. 

(Supreme  Ck)urt,  Appellate  Tenn,  First  Department.    May  13»  1919.) 

EviDBNOB    ^s»588— WciOET'— Phtsioai*    Impossibilitt — ^AirroMoBiLB    Acci- 
dents, \ 

In  action  by  plaintiff,  struck  while  crossing  a  street,  by  defendant's  au- 
tomobile,  plaintiff's  evidence  as  to  the  manner  in  which  the  injury  occur- 
red heid  physically  impossible. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict, 

Action  by  Matilda  Sjritz  against  the  United  Electric  Light  &  Pow- 
er Company  for  personal  injuries.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  of  counsel),  for  appellant. 
John  R.  Jones,  of  New  York  City,  for  respondent. 

GUY,  J.  Plaintiff,  while  crossing  from  the  southeast  to  the  north- 
east comer  of  Twenty-Fourth  street  and  Ninth  avenue,  was  struck 
by  defendant's  automobile.  She  testified  that  before  she  started  to 
cross  the  street  she  looked  east  and  west  and  uptown,  and  saw  no 
vehicle  c(Mning,  and  took  a  couple  of  steps,  and  was  struck  down  on 
the  left  side  by  defendant's  automobile  coming  east  through  Twenty- 
Fourth  street;  that  she  was  knocked  down  on  the  right  side,  and 
that  the  automobile  passed  her ;  that  the  uptown  side — "Uie  front  left*' 
— of  the  vehicle  struck  her  and  passed  behind  her,  stopping  within 
about  30  feet ;  that  after  leaving  the  curb  plaintiff  took  three  or  four 
steps  before  she  was  struck;  and  that  she  did  not  see  the  machine 
before  it  struck  her.  She  also  testified  that  her  right  ankle  was 
struck,  that  the  wheel  went  over  the  foot,  that  she  was  struck  on  her 
left  side  by  the  right  side  of  the  machine,  and  that,  although  as  she 
started  to  cross  the  street  her  right  foot  wafe  in  front  at  the  moment 
it  was  struck  by  the  automobile,  the  machine  passed  behind  her. 

The  injuries  specified  in  the  bill  of  particulars  are  a  strain  of  the 
ligaments  and  muscles  of  the  right  ankle  joint  and  right  thumb,  and 
the  bill  also  states  that  the  defendant  was  negligent  in  not  having 
the  motor  vehicle  under  control,  because  it  was  operated  at  an  exces- 
sive rate  of  speed  at  the  time  of  the  accident,  and  defendant  violated 
the  Highway  Law  and  the  city  ordinances  respecting  the  operation 
of  motor  vehicles  at  crossings. 

It  was  physically  impossible  for  the  accident  to  have  happened 
in  the  manner  testified  by  plaintiff,  and  she  produced  no  other  testi- 
mony to  support  her  case.  Nor  is  there  any  evidence  in  the  record 
showing  excessive  speed,  or  that  the  defendant  violated  the  High- 
way  Law  or  the  city  ordinances.     Indeed,  the  trial  judge  charged 
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the  jury  that  there  was  no  evidence  that  the  automobile  was  operat- 
ed at  a  speed  in  excess  of  tiiat  prescribed  by  the  rules  of  the  road. 

Defendant's  chauffeur  testified,  and  his  testimony  was  corroborated 
by  that  of  another  employe  of  the  defendant,  who  was  riding  on  the 
automobile  at  the  time  of  the  accident,  that  at  the  time  the  plaintiff 
was  hit  he  was  driving  the  vehicle  eastward  through  Tv/enty-Fourth 
street ;  that  when  he  reached  Ninth  avenue,  and  before  crossing  that 
avenue,  he  blew  the  horn  and  turned  off  the  power ;  that  he  coasted 
across  Ninth  avenue;  that  he  saw  the  plaintiff  on  the  sidewalk,  a 
few  feet  from  the  corner,  when  the  machine  was  on  the  westerly 
crosswalk  of  Twenty- Fourth  street  and  Ninth  avenue ;  that  plaintiff 
stepped  off  the  curb  as  the  machine  was  going  past,  and  stepped  into 
the  machine,  which  was  stopped  immediately.  The  testimony  of 
plaintiff  that  the  vehicle  passed  over  her  right  foot  as  it  was  advanced 
in  crossing  the  street  is  corroborative  of  the  defendant's  version  that 
plaintiff  stepped  into  the  automobile. 

In  the  judge's  charge  there  is  no  statement  of  what  would  be  suf- 
ficient to  charge  the  defendant's  chauffeur  with  negligence,  what  act 
of  his  would  justify  a  finding  of  negligence,  or  what  it  was  he  omit- 
ted to  do  which  would  authorize  such  a  conclusion.  See  Philpot  v. 
Fifth  Ave.  Coach  Co.,  142  App.  Div.  811,  128  N.  Y.  Supp.  35. 

It  follows  that  the  verdict  was  unauthorized,  and  the  judgment  must 
be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


HENIG  et  aL  v.  CORN  EXCHANGE  BANK. 

(Supreme  Court,  AppeUate  Term,  First  Department.    May  13,  1919.) 

New  Trial  ^=>71 — Settin'o  Aside  Verdict — Action  of  Jury  on  Erroneous 
Theory  of  Law. 

On  disputed  questions  of  fact  the  parties  are  entitled  to  the  Jury's  ver- 
dict, even  though  it  may  be  at  variance  with  the  view  held  by  the  court, 
and  the  Judge  may  not  ^et  it  aside  because  the  Jury  may  have  possibly 
acted  on  an  erroneous  theory. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Anna  Henig  and  another  against  the  Corn  Exchange  Bank. 
From  an  order  setting  aside  the  verdict  of  a  jury  in  the  Municipal 
Court,  in  defendant's  favor,  and  ordering  a  new  trial,  defendant  ap- 
peals.    Reversed,  and  verdict  reinstated. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
PINCH,  JJ. 

Scott,  Gerard  &  Bowers,  of  New  York  City  (Henry  M.  Carpenter,  of 
New  York  City,  of  counsel),  for  appellant. 
O.  H.  Broege,  for  respondents. 
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FINCH,  J.  The  action  was  brought  to  recover  an  amount  claimed  to 
be  on  deposit  in  the  defendant's  bank,  which  amount  the  defendant  had 
refused  to  pay,  claiming  that  it  had  already  been  withdrawn  on  checks 
of  the  plaintiffs. 

The  plaintiffs  claim  that  three  certain  checks,  by  means  of  which  the 
amount  was  withdrawn,  were  forgeries,  and  whether  or  not  such 
checks  were  forgeries  was  the  only  issue  presented  to  the  jury! 

The  question  presented  to  the  jury  was  purely  a  question  of  fact, 
and  was  presented  by  the  learned  court  below  in  a  careful  and  com- 
mendable charge.  The  evidence  showed  that  the  checks  in  question 
were  made  on  check  blanks  furnished  to  the  plaintiffs  by  the  defend- 
ant. The  jury,  while  deliberating,  asked  to  see  the  check  book  out  of 
which  the  blank  for  the  checks  in  dispute  were  taken ;  but,  the  check 
book  not  being  in  evidence,  they  were  properly  not  permitted  to  see  it. 
The  jury  subsequently  asked  to  have  read  to  them  the  portion  of  the 
testimony  having  to  do  with  the  portion  of  the  check  book  from  which 
the  checks  in  dispute  were  taken.  The  checks  in  dispute  were  in  evi- 
dence, and  were  examined  by  the  jury,  and  their  signatures  compared 
with  concededly  genuine  signatures  of  the  maker. 

The  jury  have  found  for  the  defendant,  and  the  court  has  set  aside 
the  verdict,  apparently  upon  the  ground  that  the  jury  may  have  possibly 
assumed  that  the  depositor,  in  failing  to  safely  guard  the  check  book, 
was  to  be  charged  with  withdrawals  against  his  account  by  means  of 
forged  signatures.  A  close  questiop  was  presented  to  the  jury,  and 
apparently  the  question  was  so  close  that  the  court  itself,  at  the  close 
of  the  evidence,  was  in  doubt  where  the  truth  lay ;  the  court  remarking 
near  the  close  of  the  charge  to  the  jury : 

**I  hope  I  have  not  intimated  to  you — I  hope  I  have  not  shown^-wiiere  I  be- 
lieve the  truth  lies.    As  a  matter  of  fact  I  have  not  made  up  my  mind  on  that." 

The  court  subsequently  took  the  minutes  and  memoranda,  and  after 
conscientious  and  careful  consideration  has  written  an  opinion  giving 
his  reasons  for  setting  the  verdict  aside. 

In  reaching  this  result,  the  court  was  in  error  in  believing  that  the 
jury  arrived  at  its  conclusion  upon  a  possible  assumption  which  the 
record  does  not  bear  out.  The  respondent  admits  in  its  brief  that 
There  is  nothing  in  the  record  that  sustains  the  assumption  that  the  jury 
based  their  verdict  upon  an  erroneous  theory  of  law.  The  learned 
court  below  assumes  that  the  jury  may  have  possibly  acted  upon  an 
erroneous  theory,  ahd  then  proceeds  to  set  the  verdict  aside  on  the 
ground  that  the  jury  did  so  act. 

On  disputed  questions  of  fact  the  parties  are  entitled  to  the  verdict 
of  the  jury,  even  though  such  verdict  may  be  at  variance  with  the  view 
held  by  the  court,  unless  the  record  shows  that  the  verdict  of  the  jury 
was  the  result  of  bias,  passion,  prejudice,  sympathy,  mistake,  or  cor- 
ruption.   Layman  v,  Anderson,  4  App.  Div.  124,  38  N.  Y.  Supp.  883. 

It  follows  thfit  the  order  appealed  from  should  be  reversed,  with  $30 
costs,  and  the  verdict  reinstated,  with  costs.    All  concur. 
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BLUESTEIN  v.  NEW  YORK  RYS.  OO. 
(Supreme  Oourt,  Appellate  Term,  FIrat  Department    May  13,  1919.) 

1.  Apphal  and  Ebbor  ^=:>1064(1) — Ebaoneous  Instructions — Reversible  Gr- 

BOR« 

In  action  for  Injuries  sustained  by  passenger  in  collli^<m  between  street 
cars,  It  was  reversible  error  to  Instruct  that,  if  plaintiff  was  not  in  bed 
15  days,  his  entire  testimony  might  be  disregarded ;  physician,  who  had 
not  been  contradicted,  being  the  only  witness  who  had  testified  as  to 
length  of  time  plaintlfiP  had  been  confined  in  bed. 

2.  EVIDEKCB  ^SS>688 — DiSREOARDINO  TESTIMONY. 

The  testimony  of  one  witness  may  not  be  disregarded,  either  in  part  or 
wholly,  because  another  witness  may  be  found  by  the  Jury  to  have  will- 
fully testified  falsely  to  a  material  fact 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict.     . 

Action  by  Gershon  Bluestein  against  the  New  York  Railways  Com- 
pany. Judgment  for  defendant,  and  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

Abraham  M.  Fisch,  of  New  York  City,  for  appellant 

FINCH,  J.  The  proof  in  this  case  is  substantially  uncontradicted 
that  the  plaintiff  was  a  passenger  on  one  of  defendant's  cars,  which 
was  proceeding  in  an  easterly  direction  along  Stanton  street,  in  this 
city.  This  car  was  struck  by  another  car,  which  was  proceeding  north 
on  Clinton  street.  The  defendant  admits  the  ownership  and  operation 
of  the  car.  The  car  upon  which  plaintiff  was  passenger  was  badly 
smashed,  and  the  collision  was  a  severe  one.  The  plaintiff  was  thrown 
down  and  injured,  and  he  was  corroborated  in  hi§  testimony  by  one 
or  two  apparently  disinterested  witnesses.  The  case  was  tried  before 
a  jury,  and  the  jury  rendered  a  verdict  in  favor  of  the  defendant 

[1,2]  The  defendant's  only  effort  at  a  defense  was  directed  to 
showing  that  plaintiff  was  not  a  passenger  on  the  car.  The  testi- 
mony offered  in  this  respect,  however,  was  purely  negative :  the  con- 
ductor and  a  policeman  being  the  only  witnesses  sworn  by  the  de- 
fendant who  testified  that  they  did  not  see  the  plainti6F  at  the  time 
or  after  the  accident  occurred.  The  reason  for  this,  however,  is  easily 
explained  by  the  testimony  of  the  conductor, that  ther^,were  76  peo- 
ple on  the  car  at  the  time  of  the  accident  and  that  6  people  were  in- 
jured. The  doctor  who  was  called  to  attend  the  plaintiff  testified 
to  his  injuries  and  was  asked: 

'*Q.  For  how  long  was  he  in  bed?  A.  For  aboat  15  or  16  days.  Q.  Fifteen 
days  In  bed?    A.  Yes,  sir." 

The  justice  was  asked  to  charge  the  jury: 

"That  If  they  found  that  plaintiff  was  not  In  bed  15  days  because  of  these 
various  contusions,  they  have  the  right  to  disregard  the  plaintiff's  entire 
story." 

^=9For  other  cues  see  same  topic  &  KBY- NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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This  request  was  complied  with,  and  the  justice  so  charged  the 
jury,  and  the  plaintiff  excq)ted.  The  physician  was  the  only  wit- 
ness who  testified  as  to  the  length  of  time  plaintiff  was  confined  to 
his  bed,  and  he  had  not  been  contradicted.  The  testimony  of  one 
witness  may  not  be  disregarded,  either  in  part  or  wholly,  because 
another  witness  may  be  found  by  the  jury  to  have  willfully  testified 
falsely  to  a  material  fact. 

For  the  foregoing  reason,  the  judgment  must  be  reversed,  and  a 
new  trial  ordered,  with  $30  costs  to  appellant  to  abide  the  event.  All 
concur. 


BERNARD  v.  GOLDEN  GATB  MPG.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  2,  1919.) 

Patents  <Sss>2l6— Asbignmxxvt — Brkacb  of  Contract— Bbmbdibs. 

Where  contract,  whei*eby  owner  of  patents  Ucensed  defendant  compcmy 
to  manufacture  and  sell  the  patented  devices,  gave  the  owner  an  option 
to  terminate  the  contract  by  giving  notice,  such  option  to  terminate  was 
not  the  owner's  exclusive  remedy  for  company's  breach  in  failing  to  manu- 
facture and  sell  the  number  of  devices  which  it  engaged  to  do  in  the 
first  year. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Henry  R.  Bernard  against  the  Golden  Gate  Manufac- 
turing Company.  From  a  judgment  dismissing  the  complaint,  on  a 
verdict  directed  in  favor  of  defendant,  plaintiff  appeals.  Judgment 
reversed,  and  verdict  directed  in  favor  of  plaintiff. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH, 
SHEARN,  and  MERRELL,  JJ. 

Charles  M.  Russell,  of  New  York  City  (Walter  L.  Post,  of  New 
York  City,  of  counsel),  for  appellant. 

Dennis  &  Buhler,  of  New  York  City  (Joseph  S»  Buhler,  of  New 
York  City,  of  counsel),  for  respondent. 

LAUGHIyIN,  J.  This  is  an  action  to  recover  damages  for  breaches 
of  a  contract  in  writing  made  by  the  parties  on  the  29th  day  of  March, 
1915.  It  is  recited  in  the  contract  that  the  plaintiff  was  owner  of 
certain  patents  granted  by  the  United  States  of  America  and  cer- 
tain secret  methods  for  the  manufacture  of  certain  heat-retaining 
compounds  to  be  used  in  connection  with  heating  devices,  and  that 
the  parties  desired  that  said  devices  should  be  manufactured  and  put 
on  the  market  for  sale.  The  plaintiff  assigned  to  the  defendant  and  its 
successors  the  exclusive  right  to  manufacture,  use,  and  sell  "Thermor 
Waterless  Hot  Bottles,  Bed  Warmers,  and  Automobile  Foot  Warmers, 
together  with  the  filling  place  in  the  same,"  under  five  United  States 
patents,  the  numbers  and  dates  of  issue  of  which  are  specified,  and 
any  improvements  and  inventions  relative  thereto  which  he  might 
acquire  by  invention  or  otherwise,  and  under  and  in  accordance  with 
his  secret  methods  or  formulas  which  he  agreed  to  impart  to  the  de- 

^s»For  otber  cases  see  same  topic  ^  KEY-NUMBER  in  all  Key-Ntimbered  Digests  A  In<}«xes 
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fendant,  its  officers,  and  one  employ^,  and  he  also  agreed  to  impart 
to  them  his  experience  in  the  manufacture  of  said  devices  and  in 
compounding  and  preparing  said  filling.  The  defendant  agreed  forth- 
with to  manufacture  or  cause  to  be  manufactured  2,000  Thermor  Wa- 
terless Hot  Bottles  and — 

"to  use  its  best  endeavors  to  market  the  same  with  a  view  to  testing  out  the 
manufacturing  and  sales  possibilities  of  said  devices." 

It  was  agreed  that  the  plaintiff  should  become  general  sales  man- 
ager of  said  devices,  and  have  a  drawing  account  of  $25  a  week,  to 
be  applied  on  account  of  commissions  of  10  per  centum  on  the  net 
amount  received  from  sales  through  his  efforts  of  all  devices  man- 
ufactured by  the  defendant,  and  a  royalty  or  license  fee  of  30  cents 
per  bottle  until  he  received  $9,500,  and  20  cents  per  bottle  thereafter, 
which  commissions  and  royalties  were  to  be  ascertained  and  paid  every 
3  months,  commencing  with  the  three  months  ending^  July  1,  1915. 
The  defendant  agreed  to  co-operate  with  the  plaintiff  in  promoting 
sales  by  appropriating  such  sums  for  that  purpose  as  its  directors 
might  from  time  to  time  deem  advisable.  The  plaintiff  was  at  libert}' 
to  resign  as  such  sales  manager  after  3  months,  and  the  defendant  was 
at  Uberty  on  3  months'  written  notice  to  discontinue  his  drawing 
account  and  agency ;  but  in  the  event  that  the  plaintiff  withdrew  dur- 
ing the  first  year  from  the  employment,  unless  incapacitated  by  ac- 
cident or  disability,  from  actively  pushing  the  sale  of  the  devices,  tlie 
royalties  he  was  to  receive  were  to  be  reduced  by  half.  The  defendant, 
subject  to  a  specified  minimum  price,  was  to  have  the  exclusive  right  to 
fix  the  selling  prices  of  the  devices,  but  such  prices  were  to  be  based 
on  the  quantity  sold  to  individual  purchasers. 

The  plaintiff  agreed  not  to  divulge  said  secret  process  to  any  com- 
petitor. The  defendant  agreed  not  to  divulge  any  of  the  trade  secrets 
or  processes  to  any  one  other  than  one  employe  to  enable  him  to  per- 
form the  work,  and  such  employe  was  also  to  agree  not  to  divulge 
them.  The  defendant  was  given  the  option  to  withdraw  from  the 
agreement  within  the  30  days  succeeding  the  60  days  from  its  date, 
and  in  the  event  that  it  exercised  that  option  its  license  to  manufac- 
ture was  to  cease,  and  plaintiff  was  to  purchase  the  stock  on  hand, 
finished  and  unfinished,  and  the  tools  and  other  equipment,  and  on 
his  failure  to  do  this  within  4  months  thereafter  defendant  was  to 
be  at  liberty  to  dispose  of  the  same.  The  plaintiff  agreed,  on  the  re- 
quest of  the  defendant,  to  protect  and  maintain  the  validity  of  said 
patents  against  infringing  manufacturers  and  dealers,  and  if  he  failed 
so  to  do  defendant  had  the  right  to  do  so,  and  to  charge  the  expenses 
against  the  royalties  due  or  to  become  due  to  him.  These  provisions, 
and  others  not  material  to  the  point  presented  for  decision,  are  con- 
tained in  the  first  nine  paragraphs  of  the  agreement.  The  tenth  par- 
agraph provides  as  follows : 

**If  the  party  of  the  second  part  does  not  exercise  the  option  to  withdraw 
from  said  agreement  provided  for  in  paragraph  eighth  hereof,  it  shall  manu- 
facture and  sell  and  deliver  at  least  two  thousand  (2,000)  bottles  (equal  to  the 
present  bottle)  within  six  (6)  months  from  date,  and  at  least  twenty-five 
thousand  (25,000)  bottles  additional  in  the  first  year  from  the  date  hereof,  and 
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make  aM  sell  at  least  flftv  thoosaiid  (50^000)  battles  during  eacii  sticoeedih^ 
year.  In  tho  erent  of  the  failure  of  the  party  of  the  secon<i  part  to  nianufnc- 
ture  and  sell  the  number  of  bottles  or  other  devices  hereinbefore  provided,  the 
party  of  the  first  port  shall  have  the  option  of  terminating  this  agreement 
forthwith,  provWed  he  purchases  for  cash  within  thirty  <30)  days  from  the 
close  of  the  fiscal  year  aU  finished  and  uoifinished  ertook,  etc.^  and  providing, 
further,  that  he  pay  the  party  of  the  second  part  the  ninety-five  hundred 
dollars  (JfO.oOO)  provided  for  in  paragraph  fourth,  or  whatever  part  of  saa>c 
he  may  have  received  from  royalties.  The  flscal'year,  for  the  purpose  of  cal- 
ailating  the  number  sold,  shall  be  deemed  to  begin  April  1st  and  end  March 
31st  of  each  calendar  year." 

The  eleventh  paragraph  provides  that  the  defendant  has  the  right* 
to  withdraw  from  the  ^[reement  at  any  time  on  3  months'  notice  to 
the  plaintiff,  and  that  upon  such  withdrawal  its  exclusive  right  to 
manufacture  and  sell  such  devices  shall  cease,  and  the  plaintiff,  in 
that  event  agreed  to  purchase  from  the  defendant  the  stock  on  hand, 
finished  or  unfinished,  and  the  tools  and  other  equipment,  at  cost 
within  6  months  thereafter,  and  on  his  failure  so;to  do  defendant  was 
at  liberty  to  dispose  of  them.  The*  twelfth  paragraph  obJigated  the 
parties  to  mutual  co-operation  with  each  other,  to  the  end  that  the 
agreement  should  be  performed  in  the  spirit  as  well  as  in  the  letter 
thereof.  The  remaining  paragraph  provides  that  any  sales  made  in 
Canada  and  other  foreign  countries  by  defendant  should  be  included 
in  the  total  sales  in  ascertaining  the  ro3ralties. 

Plaintiff  testified  that  the  parties  entered  upon  the  performance  of 
the  agreement  as  contemplated,  and  that  the  defendant  continued  to 
act  thereunder,  until  the  25th  of  July,  1917 ;  that  8,427  bottles  were 
sold  during  the  first  year,  on  which  he  received  royalties,  leaving  a 
deficiency  in  manufacture  and  sales  of  18,539  bottles;  that  on  or 
about  the  1st  of  April,  1916,  he  demanded  payment  on  the  balance, 
but  it  was  not  paid;  that  he  continued  in  the  employ  of  defendant  un- 
til April,  1916,  and  that  the  provisions  of  the  contract  with  respect  to 
the  payment  of  commissions  on  sales  made  by  or  through  him  was 
changed,  so  that  he  wias  to  receive  a  salary  in  lieu  of  commissions,  and 
that  he  received  it;  that  at  the  expiration  of  the  first  6  months  he 
demanded  a  statement  of  accdunt  of  royalties  due,  and  did  not  re- 
ceive the  statement  until  March,  1916;  and  that,  although  he  was 
working  in  the  office  where  the  books  were  kept  and  were  accessible 
to  him,  it  would  have  been  difHcult  for  him  to  have  ascertained  the 
amount  of  heaters  manufactured  and  sales  riiade  He  had  admitted 
that  on  April  7,  1915,  he  gave  defendant  notice  in  writing  of  an  ir- 
revocable assignment  to  J.  W.  Beecher  and  E.  A.  Beck  of  one-third 
of  his  royalties  to  the  extent  of  $2,500.  That  assignment  was  pleaded 
as  a  partial  defense.  It  appears  from  his  testimony  that  defendant, 
to  the  extent  that  it  paid  royalties,  only  paid  him  20  per  cent.,  and 
deducted  10  per  cent,  for  said  assignees.  The  amount  so  deducted 
was  $846.10. 

At  the  close  of  the  plaintiff's  testimony,  plaintiff  rested,  and  de- 
fendant moved  for  dismissal  of  the  complaint,  on  the  ground  that  the 
provision  in  the  tenth  paragraph  of  the  agreement,  by  which  the  plain- 
tiff was  at  liberty  to  terminate  the  agreement  in  the  event  *^h"t  the 
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defendant  failed  to  manufacture  and  sell  the  required  number  of 
bottles  or  devices,  constituted  an  exclusive  remedy,  and  on  the  fur- 
ther ground  that  the  agreement  contained  no  provision  for  the  pay- 
ment of  cash  royalties,  except  from  the  proceeds  of  sales,  and  on  other 
grounds  not  material  to  be  considered.  The  court  stated  that  deci- 
sion would  be  reserved  on  the  motion,  and  thereupon  the  defendant 
rested  and  the  evidence  was  declared  closed.  The  defendant  then 
renewed  its  motion  for  a  dismissal,  and  the  plaintiff  moved  for  the 
direction  of  a  verdict  for  $5,561.70,  being  the  balance  of  30  per  cent, 
owing  on  the  theory  that  the  defendant  was  obligated  to  manufacture 
and  sell  27,000  bottles  during  the  first  year.  Nothing  appears  to  have 
been  stated  then  with  respect  to  the  assignment,  and  no  point  with 
respect  to  it  is  made  here.  It  is  evidently  assumed,  and  correctly,  I 
think,  that  this  is  not  an  action  for  royalties,  hut  for  damages  for 
defendant's  failure  to  manufacture  and  sell  as  agreed;  the  cUunages 
being  measured  by  the  royalties  the  plaintiff  would  have  been  entitled 
to  receive  had  the  defendant  performed  the  contract  Thereupon,  at 
the  suggestion  of  the  court,  defendant  moved  for  the  direction  of  a 
verdict,  and  it  was  stipulated  that  the  court  might  take  the  case  under 
advisement  and  subsequently  direct  a  verdict,  in  the  absence  of  the 
jury,  with  the  same  force  and  effect  as  if  the  jury  were  present. 

Defendant  neither  pleaded  nor  claimed  inability  to  manufacture  or 
sell  the  minimum  number  of  bottles  specified  in  the  tenth  paragraph 
during  the  first  year  of  the  contract.  Its  sole  contention  is  that  the 
option  of  terminating  the  contract  was  the  plaintiffs  exclusive  rem- 
edy. I  am  unable  to  agree  with  that  construction  of  the  contract. 
The  plaintiff  could  only  exercise  the  option  on  the  conditions  imposed 
by  which  he  became  obligated  to  purchase  the  material  on  hand  and 
forfeit  and  return  all  royalties  received.  That  surely  would  be  a  pe- 
culiar remedy  for  defendant's  breach  ,of  the  contract.  Such  a  con- 
struction gives  no  force  or  effect  to  the  unconditional  agreement  by 
which  the  defendant  was  to  manufacture  and  sell  the  specified  number 
of  bottles  during  said  year.  It  was  afforded  ample  opportunity  by  the 
other  provisions  of  the  contract  to  test  out  the  merit  and  salability  of 
these  bottles,  and  to  withdraw  from  the  agreement  within  60  days, 
if  it  had  any  doubt  with  respect  to  its  ability  to  manufacture  and  sell 
to  the  extent  which  it  undertook  in  the  tenth  paragraph.  The  op- 
tion reserved  to  plaintiff  was  an  additional  remedy  for  his  own  pro- 
tection, and  was  not  intended  to  release  the  defendant  of  its  liability, 
and  therefore  the  plaintiff  was  under  no  obligation  to  exercise  the 
option,  and  could,  as  he  did,  stand  upon  his  rights  and  leave  the  con- 
tract in  force.  Cummings  v.  Standard  Harrow  Co.,  55  Misc.  Rep. 
601,  105  N.  Y.  Supp.  646;  affirmed  124  App.  Div.  915.  108  N.  Y. 
Supp.  1128,  and  195  N.  Y.  513,  88  N.  E.  1117;  Bezcr  v.  Hall  Signal 
Co.,  22  App.  Div.  489,  48  N.  Y.  Supp.  203 ;  Tate  v.  Neary,  52  App. 
Div.  78,  65  N.  Y.  Supp.  40.  Defendant  having  failed  to  plead  in- 
ability to  obtain  a  market  for  the  bottles  and  to  offer  evidence  to  the 
effect  that  it  could  not,  it  is  unnecessary  to  express  an  opinion  with 
respect  to  whether  or  not  that  would  have  constituted  a  defense. 

It  follows  that  the  judgment  should  be  reversed,  with  costs,  and  a 
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verdict  directed  in  favor  of  the  plaintiff  for  $5,561.70,  in  accordance 
with  his  request  duly  made  on  the  trial,  with  costs.  Order  filed.  All 
concur. 


KAPIiAN  V.  GOODMAN. 
(Supreme  Court,  Appellate  Division,  First  Department    May  2,  1919.) 

1.  AccoBD  AND  Satispaotion  ^=»26<8)— Dibohabos  of  NOTBB—SunnCIENCT  Oli' 

Evidence. 

In  action  on  notes  by  payee's  executor,  defended  on  ground  that  payee 
bad  agreed  to  regard  notes  as  having  been  paid  in  consideration  of  enter- 
tainment, counsel,  and  advice  furnished  him  by  maker  and  his  family, 
held,  that  Terdict  for  def^dant  was  clearly  against  the  weight  of  the  evi- 
dence an4  unsupported  by  competent  testimony  sufficient  to  establish 
the  existence  of  such  contract. 

2.  Accord  and  Satisfaction  ^=»26(3) — Discharge  of  Notes  of  Deosased— 

Weight  of  Evidence. 

A  contract  discharging  notes  upon  maker's  agreement  to  furnish  payee 
with  covinsel,  entertainment,  and  advice  during  remainder  of  payee's  life, 
whereby  the  maker  seeks  to  avoid  payment  of  notes  to  payee's  executor, 
must  be  established  by  satisfactory  and  convincing  proof. 

3.  Accord  and  Satisfaction  «=»27 — Contract  with  Deceased— Dischabob 

or  Notes — ^Jxtbt  Question. 

In  an  action  on  notes  by  payee's  executor,  defended  on  ground  that 
notes  had  been  satisfied  by  maker's  agreement  to  furnish  payee  with  en-  ' 
tertainment,  counsel,  and  advice  duvlng  the  rest  of  his  life,  evidence  held 
insufficient  for  submission  to  the  Jury  of  the  question  of  whether  such 
contract  had  been  entered  into. 

4.  Evidence  ^=5>465 — Contract  with  Deceased— 'Satisfaction  of  Notes. 

In  action  on  notes  by  payee's  executor,  defended  on  ground  that  payee 
had  discharged  notes  on  maker's  agreement  to  furnish  him  with  counsel, 
entertainment,  and  advice  during  remainder  of  his  life,  evidence  of  such 
contract  was  Inadmissible  to  affect  validity  of  notes  executed  subsequent 
to  such  contract. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Louis  Kaplan,  as  executor,  etc.,  against  Max  Goodman. 
From  a.  judgment  of  dismissal  entered  upon  a  verdict,  and  from  an 
order  denying  motion  for  new  trial,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued-  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH, 
SHEARN,  and  MERRELL,  JJ. 

Henry  A.  Rubino,  of  New  York  City,  for  appellant. 

Herman  Joseph,  of  New  York  City  (Joseph  Fischer,  of  New  York 
City,  of  counsel),  for  respondent. 

MERRELL,  J.  The  plaintiff  has  appealed  from  a  judgment  entered 
in  the  New  York  county  clerk's  office  dismissing  plaintiff's  complaint, 
with  costs,  upon  the  verdict  of  a  jury  in  favor  of  defendant.  Plaintiff 
also  appeals  from  an  order  denying  plaintiff's  motion  to  set  aside  the 
verdict  and  for  a  new  trial  upon  the  usual  grounds. 

The  action  is  brought  by  the  plaintiff,  as  executor  of  the  last  will 
and  testament  of  Abraham  Kaplan,  deceased,  to  recover  upon  six 

^^s^For  other  cases  see  same  topic  ft  KEY-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes' 
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prcmiissory  notes  made  by  the  defendant,  Max  Goodman,  each  of  which 
was  payable  to  the  prder  of  said  decedent.  The  notes  in  suit  were  as 
follows:  One  bearing  date  March  30,  1915,  for  $1,500,  payable  60 
days  after  date ;  one  dated  April  7, 1915,  for  $1,500,  payable  60  days  af- 
ter date ;  one  dated  June  2,  1915,  for  $1,000,  payable  30  days  after  date ; 
one  dated  May  30,  1915,  for  $1,500,  payable  60  days  after  date;  one 
dated  July  9  1915,  for  $1,000,  payable  August  1,  1915;  and  one  dated 
June  7,  1915,  for  $1,500,  payable  60  days  after  date. 

As  a  defense  to  the  note  for  $1,500  dated  March  30,  1915,  defend- 
ant, in  his  answer,  alleges  that  said  note  was  renewed  by  the  note  dated 
May  30,  1915,  but  that  at  the  time  of  such  renewal  the  March  30th 
note  was  not  delivered  up  to  the  maker.  Defendant  also  alleges  that 
the  note  bearing  date  April  7,  1915,  also  for  $1,500,  was  renewed  by  the 
note  of  June  7,  1915,  for  the  same  amount.  It  will  be  noted  that  de- 
fendant's claim  as  to  tliese  two  notes  of  March  30,  1915,  and  April  7, 
1915,  eachof  which  matured  60  days  after  its  date,  finds  corroboration 
in  the  circumstance  that  the  notes  of  May  30,  1915,  and  June  7,  1915, 
were  made,  respectively,  at  the  expiration  of  the  60-day  periods  when 
said  March  and  April  notes  were,  by  their  terms,  payable.  Upon  the 
trial  one  Daum,  a  bookkeeper  for  the  defendant,  having  in  charge  the 
preparation  and  execution  of  the  notes  in  question,  and  who  attended  to 
.  their  proper  entry  upon  the  books  of  the  defendant  testified  that  the 
May  30,  1915,  note  and  June  7,  1915,  note  were,  respectively,  renewals 
of  the  notes  of  March  30,  1915,  and  April  7,  1915,  and  that  the  two 
notes  last  mentioned  should  have  been  delivered  by  the  payee  to  the 
maker  upon  their  renewal,  but  were  not,  in  fact,. so  delivered. 

As  to  the  note  of  June  2,  1915,  for  $1,000,  payable  30  da)rs  from 
date,  the  defense  interposed  was  that  on  or  about  the  last  day  of  June, 
1915,,  the  defendant  paid  said  note  by  checljc.  The  alleged  check  was 
produced  upon  the  trial,  and  the  transaction  was  sworn  to  by  the  book- 
keeper, Daum,  who  testified  as  to  the  payment  of  said  note  on  the  last 
day  of  June  or  1st  day  of  July,  191S. 

As  to  the  remaining  note  of  July  9,  1915,  for  $1,000,  Daum  testified 
that  this  note  was  given  for  moneys  advanced  by  the  payee  ta  the  de- 
fendant at  that  time,  and  that  in  reality  the  note  of  July  9,  1915,  took 
the  place  of  that  of  June  2,  1915.  Daum  testified  that  the  payee  stat- 
ed that  he  needed  the  $1,000  at  the  time  when  it  was  paid,  on  the  last 
day  of  June  or  1st  day  of  July,  1915,  and  that  he  then  stated  that  he 
v/ould  repay  it  to  the  defendant  within  a  few  davs,  and  that  on  July 
9,  1915,  he  actually  did  pay  said  $1,000  to  the  defendant,  and  took  the 
note  in  suit,  dated  on  that  day,  to  seciu^e  the  same. 

It  is  quite  possible  that,  as  to  the  notes  of  March  30,  1915,  and  April 
7,  1915.  the  notes  of  May  30,  1915,  and  June  7,  1915>  were  renewals. 
The  defendant's  bookkeeper,  Daum,  testified  that  prior  to  July,  1913, 
Kaplan,  who  was  an  uncle  of  the  defendant,  had  loaned  the  defendant 
various  sums  of  money,  and  that  in  July,  1913,  such  loans  amounted  to 
$2,500,  and  were  secured  by  notes  of  tlie  defendant  D^um  also  testi- 
fied that  these  notes  were  for  the  most  part  60-day  notes,  and  that  the 
notes  of  March  30,  1915,  and  April  7,  1915,  were  renewals  of  notes 
running  through  the  preceding  two  years ;   it  being  the  custom  of  the 
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defendant  to  renew  said  $1,500  notes  at  the  end  6f  60-day  periods  dur- 
ing that  time  paying  interest  on  the  notes  when  executed  in  advance  for 
each  60-day  period. 

It  is  quite  possible  that  the  defense  interposed  by  the  defendant  as 
to  the  note  of  June  2,  1915,  wherein  defendant  asserts  that  said  note 
was  paid,  may  be  justified  by  the  facts.  However,  these  six  notes  were 
in  the  possession  of  the  payee  at  the  time  of  his  death,  which  occurred 
on  July  22,  1915,  less  than  two  weeks  after  the  giving  of  the  note  of 
July  9,  1915,  for  $1,000.  Defendant  does  not  dispute  that  the  notes 
of  May  30,  1915,  for  $1,500  of  June  7,  1915,  for  $1,500,  and  July  9, 
1915,  for  $1,000,  were  held  by  the  decedent  at  the  time  of  his  deatii, 
and  were  valid  claims  against  the  defendant,  unless  they  were  paid  and 
discharged  by  the  performance  of  an  oral  agreement  claimed  by  de- 
fendant to  have  been  entered  into  between  himself  and  the  decedent 
with  reference  to  said  notes  on  or  about  July  5,  1913. 

The  decedent  had  considerable  real  and  personal  property.  The  de- 
fendant was  a  manufacturer  of  clothing  in  the  city  of  New  York.  The 
evidence  discloses  that  for  some  years  prior  to  1913,  and  from  then  on 
until  testator's  death,  the  testator  had  been  accustomed  to  loan  and  ad- 
vance to  the  defendant  considerable  sums  of  money  used  by  him  in  con- 
nection with  his  buisiness.  The  notes  in  suit  by  no  means  represent  all 
of  the  moneys  that  were  advanced  by  the  testator  to  the  defendant. 
The  evidence  of  defendant's  bookkeeper  discloses  that,  aside  f rom  th^ 
$2,500  indebtedness  which  existed  at  the  time  of  the  making  of  the  al- 
leged agreement  between  the  parties,  and  down  to  and  including  the 
time  when  said  notes  in  suit  were  given,  the  testator  had  loaned  def  end* 
ant  at  various  times  considerable  sums  of  money,  amounting  to  $12,000 
in  the  aggregate,  and  which  with  the  $2,500  amounted  to  $14,500.  It  is 
the  claim  of  the  defendant,  and  plaintiff  is,  of  course,  unable  to  dispute 
it,  that  of  these  loans  and  accommodations  made  by  the  testator  during 
the  2-year  period  from  1913  to  the  testator's  death,  all  but  $4,000  had 
been  repaid  by  the  defendant,  and  that  the  $4,000  remaining  unpaid  was 
represented  by  the  three  notes  in  suit,  dated,  respectively,  May  30, 
June  7,  and  July  9,  1915 ;  the  first  two,  as  before  stated,  being  for  $1,- 
500  each,  and  the  last,  bearing  date  July  9,  1915,  being  for  $1,000. 

As  to  these  three  last-mentioned  notes,  the  defense  interposed,  and 
which  presented  the  main  issue  upon  the  trial,  was  that  by  an  oral 
agreement  entered  into  between  the  testator  and  the  defendant  on  or 
about  July  5,  1913,  outstanding  notes  of  the  defendant,  payable  to  and 
held  by  the  testator,  of  which  the  notes  in  suit  were  renewals,  were  to 
be  deemed  paid  and  discharged  in  case  the  defendant  and  his  family 
furnished  certain  entertainment,  scounsel,  and  advice  lor  the  testator 
so  long  as  he  should  live.  Testimony  was  offered  on  the  part  of  the 
defense  in  an  effort  to  establish  such  an  oral  agreement,  whereby  it 
was  claimed  said  three  notes  in  suit  were  to  be  discharged,  and  the  full 
performance  thereof  on  defendant's  part  in  satisfaction  of  said  notes. 
Upon  the  testimony  presented  upon  the  trial  the  jury  rendered  a  ver- 
dict against  plaintiff,  and  in  favor  of  the  defendant,  upon  which  the 
judgment  appealed  from,  and  which  dismissed  plaintiff's  complaint 
upon  the  merits,  was  entered.  .       
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[1]  Upon  a  careful  review  of  the  evidence  I  am  c<mvinced  that  the 
verdict  of  the  jury  should  not  be  permitted  to  stand,  and  that  the  same 
was  not  only  clearly  against  the  weight  of  the  evidence,  but  is  unsup- 
ported by  competent  testimony  of  a  quality  sufficient  in  law  to  establish 
the  existence  of  the  contract  under  which  defendant  asserts  the  said 
notes  in  suit  were  satisfied.  At  the  time  of  the  making  of  the  alleged 
oral  agreement  between  testator  and  defendant,  Kaplan,  the  testator, 
was  an  old  gentleman  beyond  the  age  of  70  years.  Just  prior  thereto, 
and  in  April  or  June  of  1913,  Kaplan  had  become  estranged  from  his 
family.  He  at  that  time  had  a  wife  and  two  sons.  Business  relations 
which  had  existed  between  the  testator  and  his  sons  were  severed,  and 
an  action  had  been  commenced  by  Mrs.  Kaplan,  who  was  the  wife  of 
the  testator  by  a  second  marriage,  to  procure  a  decree  of  separation 
from  the  testator.  Then  it  was,  according  to  the  testimony  of  defend- 
ant's witnesses,  that  Kaplan  sought  out  the  defendant,  and  the  latter 
became  actively  interested  in  the  comfort  and  welfare  of  his  well-to-do 
uncle. 

Asserting  that  defendant  was  precluded  from  testifying  in  his  own 
behalf  by  the  provisions  of  the  Code  of  Civil  Procedure,  although  de- 
fendant did  not  offer  himself  as  a  witness  or  attempt  to  relate  what  oc- 
curred between  testator  and  himself,  defendant  produced  upon  the 
trial  one  Joseph  Nast,  an  alleged  resident  and  business  man  of  Tc*edo, 
Ohio,  who  furnishes  the  testimony  with  reference  to  the  alleged  agree- 
ment to  discharge  the  notes  in  suit  by  the  rendition  of  certain  services 
by  the  defendant.  Nast  was  a  customer  and  an  intimate  of  the  defend- 
ant. He  was  frequently  and  each  month  in  New  York  City,  and  in 
defendant's  place  of  business  there,  for  the  purpose  of  purchasing 
goods.  His  stays  in  New  York  were  usually  of  a  week's  duration,  but 
in  the  month  of  July  he  always  remained,  according  to  his  testimony, 
two  or  three  weeks.  Nast  testifies  that  upon  his  periodical  visit  to  New 
York,  shortly  after  July  4,  1913,  he  went  to  defendant's  fJace  of  busi- 
ness and  found  there  the  defendant,  the  testator,  Kaplan,  and  another 
man  by  the  name  of  Max  Hirsch.  Nast  then  proceeds  to  relate,  at 
length  and  with  great  particularity,  what  he  claims  he  overheard  of  a 
conversation  between  the  testator  and  the  defendant  on  that  occasion, 
and  in  which  he  actively  participated.  The  testimony  of  Nast  with  re- 
lation to  this  occasion,  was  in  part  as  follows : 

"Q.  Now  state  Just  what  you  heard,  always  keeping  in  mind  that  I  only 
want  the'  conyersation  that  was  had  in  the  presence  of  Mr.  Ahnun  Kaplan, 
deceased,  when  you  were  present.  Now  tell  me  what  you  heard  and  what 
was  said  in  his  presence.    For  instance,  you  came  in  there?    A.  Yes,  sir. 

**Q.  To  whom  did  you  talk  first?  A.  I  stepped  up  to  Mr.  Goodman,  and 
shook  hands  with  Mr.  Goodman.  Then  I  shook  hands  with  Mr.  Kaplan,  and 
I  says  to  Mr.  Kaplan,  'How  are  you?  How  are  you  getting  along?'  He  says, 
'Well,  you  know  I  am  not  getting  along  very  well.'  He  says,  *I  am  having  all 
kinds  of  trouble.'  He  says,  'You  know  my  wife  is  giving  me  a  great  deal  of 
trouble;  my  sons  are —  I  am  not  connected  with  my  sons,  I  am  not  In  busi- 
ness with  them  any  more,'  he  says,  'I  am  up  here ;  I  run  up  here  ooca^ionally, 
but  I  do  not  know  what  to  do ;'  and  he  says  *I  have-  all  manners  of  trouble' 
He  went  on  to  say  that  he  was  ghing  Mr.  Goodman  some  money,  a  stipulated 
amount,  .$2,500.  *I  want  Mr.  Goodman  to  take  this  money,  but  he  won't  take 
it.*    I  says,  'Can't  you  make  up  with  your  sons?' 

"Q.  Who  said  that?    A.  I  asked  Mr.  Kaplan;   and  he  saya,  'No,  I  cannot 
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make  up  with  my  sons  at  all.'  I  tsays,  'Why  don't  yon  make  arrangements 
with  Mr.  Goodman?*  He  says,  'That  is  Just  exactly  what  I  want  to  do.'  He 
says,  'I  want  Mr.  Goodman  to  take  this  money  and  take  care  of  me,  advise 
me.  I  want  to  go  up  to  his  house.'  He  says,  'I  want  to  fe^  that  I  am  at  home 
there.'  He  says,  'You  know  I  am  an  old  man.  I  have  got  hut  a  very  few 
years  to  live.'  He  says,  *What  can  I  do?'  He  says,  'I  have  got  plenty  of 
money.'  He  says,  'I  have  got  a  mortgage  of  $28,000.'  He  says,  *I  have  got 
another  mortgage  of  $10,000.'  He  says,  'I  have  got  $10,000  in  the  bank.'  He 
says»  'I  have  got  plenty  of  income.  Mr.  Goodman,  he  has  been  very  nice  to 
me.  He  takes  me  out  wherever  he  goes.  Whenever  he  goes  to  lunch,  he 
takes  me  out,  and  buys  me  lunches,  and  gives  me  cigarettes,  and  treats  me 
better  than  my  (Ailldren  or  anybody  else  has  even  treated  me.'  He  says, 
*Really,  he  makes  me  feel  as  though  I  am  an  object  of  charity.*  He  did  not 
put  it  just  in  that  way,  but  that  is  the  way  he  conveyed  it  to  me.  I  says, 
'I  do  not  tliink  Mr.  Goodman  is  that  kind  at  all.'  He  says,  *You  put  yourself 
in  my  position ;  just  f^l  that  you  have  not  got  a  home.  You  get  up  in  the 
morning,  and  do  not  know  where  to  go  or  what  to  do.  I  feel  that  I  want  some 
place  that  I  can  go  to  and  that  I  am  not' — he  says,  'I  am  not  a  beggar,  I  want 
to  pay  for  what  I  am  getting.'  'Oh,'  I  says,  those  things  can  be  arranged 
very  nicely.'  I  says  to  Mr.  Goodman,  ^You  heard  what  Mr.  Kaplan  said?' 
'Yes,'  he  said,  *I  am  willing  to  do  all  those  things  for  Mr.  Kaplan.'  He  says, 
There  is  no  necessity  for  his  giving  me  any  money,  or  anything  of  that  kind.' 
*We!l,'  the  old  man  says,  'I  do  not  want  those  things.  I  have  got  plenty  of 
money.  I  have  got  enough  to  live  on,  and  I  can  pay  you  these  things.  Every 
time  you  go  out,  you  sp^id  monejr  for  me.  Whenever  you  go  anywhere,  you 
take  me  along  and  you  spend  money.'  He  says,  'You  never  allow  me  to  pay 
anything.'  *Wfell,'  I  finally  says,  •why  dont  you  go  up  to  live  with  Mr.  Good- 
■  manr  *No,'  he  says,  *!  could  not  do  that.'  I  says,  'Why?  'Well,'  he  says,  M 
go  to  church,  the  synagogue,  every  morning,  every  Friday,  Friday  night,  and 
Saturdays,'  he  says,  *I  could  not  live  with  Mr.  Goodman  and  attend  the 
services  that  I  want  to.'  I  finally  says  to  Mr.  Goodman,  *You  should  make 
some  arrangement  with  this  old  gentleman  here.'  I  says,  'He  is  alone  in  the 
world.'  I  says,  'You  know  an  old  man  of  his  age  it  is  pretty  hard;  he 
hasn't  anywheres  to  go;  he  is  estranged  from  his  children.  His  wife  is 
making  him  all  manner  of  trouble,  suing  him  for  divorce  and  the  like  of  that.' 
One  word  led  to  another,^  and  he  says,  'Well,  those  things  can  all  be  arranged.' 
1  says,  'I  will  tell  you  what  I  will  do.'  I  says  to  Mr.  Goodman,  or  to  Mr. 
Kaplan,  rather  I  says,  'You  loan  Mr.  Goodman  money,  don't  you?*  He  says, 
'Yes,  but  he  pays  me  interest.'  I  says,  That  is  all  right;  he  is  ^titled  to 
pay  you  interest'  I  says,  'I  will  tell  you  what  you  do.  You  make  up  your 
mind  to  go  and  live  with  Mr.  Goodman.'  He  says,  'No;  I  wouldn't  have 
anything  of  that  kind  at  all.'  He  says,  The  way  Mr.  Goodman  has  been 
treating  me  and  taking  care  of  me  and  advising  me,'  he  says,  'I  am  perfectly 
willing  that  he  should  go  on  as  he  has.'  I  says,  'You  have  loaned  him  this 
money,  and  why  don't  you  take  it?*  Mr.  Goodman  says,  'I  do  not  want  to  take 
it.  I  want  to  give  him  what  money  is  due  him.'  So  I  says,  'You  want  to  do 
what  is  right  with  Mr.  Kaplan,  don't  you?'  He  says,  'Certainly  I  do.  I 
want  to  be  as  nice  to  him  as  I  know  how.  Any  time  he  comes  up  here  T  do 
anything  I  can  for  him.  I  will  advise  bim  and  help  him  wherever  I  can,  and 
do  whatever  I  can  for  him.'  I  says,  'I  will  tell  you ;  I  can  arrange  this  thing 
for  you  people.'  I  says,  'You  know  me  well  enough.'  I  called  Mr.  Goodman 
by  his  first  name,  Max ;  and  I  says,  'Mr.  Kaplan,  you  know  me  well  enougli 
to  know  whatever  I  suggest  would  be  sattsftictory.'  He  says,  'Anything  you 
say  or  do  I  know  will  be  all  right'  So  I  sat  down  and  wrote  a  little  agreement, 
and  I  says,  'Mr.  Goodman  owes  you  $2,600?  And  the  old  man  broke  in 
again,  he  says,  'Yes,  but  he  pays  me  interest  all  the  time.'  I  finally  got  my 
little  agreement  finished  up,  and  Mr.  Goodman  read  it  over  and  he  says,  'Now 
it  is  unnecessary  for  a  thing  of  that  kind  at  all.'  He  says,  'The  money  that  I 
owe  Mr.  Kaplan  I  am  going  to  pay  him.  He  has  my  notes^  which  I  renewed 
from  time  to  time  as  they  become  due.'  He  says,  'Mr.  Kaplan  is  perfectly 
welcome  to  my  home,  and  make  it  his  office,  if  he  wants,  and  go  to  my  house 
and  live,  if  he  wants.'  The  old  man  broke  in  again.  He  says,  'You  know. 
Max,  I  cannot  do  that.'    He  called  in  German,  'Maxie.'    That  is  the  Hebrew 
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of  German  for  Max,  I  presume.  He  aays,  *I  want  to  give  you  Oiat  money/ 
Mr.  Goodman  says,  'No,  I  will  not  have  it'  Mr.  Kaplan  says*  'I  am  going  to 
give  you  that,  and  I  am  going  to  j^ye  you  more.'  So  after  I  had  told  the  old 
gentleman  what  I  had  suggested,  he  says,  'Yes,  that  is  Just  what  I  want.'  He 
snys,  'That  is  fine.'  Mr.  Goodman  would  not  consent  to  it  at  all.  So  one  word 
led  to  another,  and  we  finally  went  out  to  lunch.  We  all  went  out  to  lunch. 
Mr.  Goodman.  Mr.  Kaplan,  and  myself.  I  beUeve  Mr.  Goodman  paid  for  the 
lunch;  and  we  came  back,  and  I  went  away,  and  later  in  the  afternoon  I 
came  back  again  and  I  found  Mr.  Kaplan  there;  and  I  had  a  conversatiou 
with  Mr.  Kaplan  alone ;  and  he  says,  'Your  idea  is  just  exactly  what  I  want.' 
I  says,  'Why  don't  you  fix  it  up  with  Mr.  Goodman?'  'But  he  won't  do  it,'  he 
says ;  'he  won't  take  my  money.  I  want  to  do  it  He  has  been  so  good  to 
me  I  want  to  do  what  I  can,  I  want  to  give  him  this  money,  and  I  want  to 
give  him  still  more.  Whenever  I  go  up  to  his  house — *  I  says,  'Why  don't  you 
go  to  his  house  and  live  there?'  He  says,  'That  is  out  of  the  question.  I 
could  not  do  that  at  all,  I  want  to  go  to  the  synagogue  on  Friday  nights,  and 
every  morning,  and  Friday  nights  and  Saturdays.'  I  says  that  those  things 
could  be  arranged  very  nicely ;  and  I  finally  suggested  to  Mr.  Goodman  that 
he  prevail  upon  the  old  gentleman  to  go  to  the  house  to  live.  He  says,  'I  am 
perfectly  willing,  if  the  old  man  will  go.'  I  says,  'I  suppose  your  wife  would 
be  satisfactory?  He  says,  'I  haven't  any  doubt  but  that  it  would  be  satia- 
factory  to  her.'  I  says,  'Why  don't  you  ask  her?  Mr.  Goodman  said,  'I  will 
tell  you  what  to  do.  You  come  up  to  the  house  with  me  to-night,  and  go  up 
there,  and  we  will  put  the  suggestion  to  Mrs.  Goodman.'  I  says,  'You  know 
women  are  funny.  You  cannot  tell  but  Mrs.  Goodman  might  not  want  to 
make  this  arrangement'  'Well,'  he  saya,  'We  will  find  out  when  we  go  up 
there  to-night'    That  evening  we  went  up  there. 

"Q.  Now  I  want  you  to  go  back  to  the  time  that  you  were  in  this  sample  - 
room.    A.  Yes,  sir. 

"Q.  When  you  prepared  a  paper,  and  you  say  Mr.  Goodman  read  it,  but 
would  not  sign  it,  did  Mr.  Goodman  make  any  proposition  at  that  time  conn* 
ter  to  the  one  that  you  had  written  out?  Did  he  say  anything  about  how  he- 
would  accede  to  it?    A.  Yes,  sir. 

"Q.  Now,  will  you  direct  your  attention  to  that,  and  tell  me  what  did  he 
say  was  the  proposition  that  he  would  agree  tol    What  did  he  say? 

"Mr.  Bitterman:   Same  objection.    (Overruled.    Exception.) 

"A.  He  says,  'I  am  perfectly  willing  to  take  care  of  you  as  lonjf  as  you  live. 
I  will  do  everything  in  my  power  for  you.  I  will  advise  you.  You  can  come 
here  and  make  your  offlce  with  as.  You  can  go  to  my  home  and  live  there ;  go 
to  my  house  and  do  whatever  you  feel  disposed  and  make  your  home  with  us. 

"Q.  See  whether  I  can  recall  to  your  mind,  without  suggesting,  what  oc- 
curred. Was  there  anything  said  by  Mr.  Goodman  about  what  would  become 
of  the  notes  that  he  had?    A.  Yes,  sir. 

"Q.  Now,  will  you  kindly  tell  me  what  he  said  about  that?  A.  He  said, 
'Those  I  positively  will  renew  every  time  that  they  are  due.*  The  old  man 
says,  *I  cannot  see  the  Idea  of  that.  What  is  it  for?'  He  says,  'I  must  do 
that  on  account  of  keeping  my  books  straight'  'Now,'  he  says,  'supposing 
Mrs.  Goodman  would  refuse  to  take  you  at  my  home,  I  would  not  be  fulfilling 
my  part  of  the  agreement    If,  for  Instance,  I  should  die — ' 

"Q.  Die  when?  A.  'Die  before  you  do;  do  you  suppose  I  want  Mrs.  Good- 
man to  have  the  use  of  this  money,  and  she  may  not  want  to  fulfill  her  part 
of  the  agreement;  so  that  you  can  readily  see  that  this  thing  has  got  to  be 
done  in  this  form.'  He  says,  'I  cannot  have  these  notes  entered  into  my 
books.' 

"By  the  Court:    Q.  Who  said  this?    A.  Mr.  Goodman. 

"By  Mr.  Joseph:  Q,  To  whom?  A.  To  Mr.  Kaplan.  He  said,  *I  cannot  have 
these  notes  taken  out  of  the  books  to  show  It  was  paid  and  put  them  back 
just  at  will.'  He  says,  'We  will  leave  this  matter  just  as  it  is,  and  I  will 
renew  these  notes  continually.' 

"By  the  Court :  Q.  Who  said  that?  A.  Mr.  Goodman  said  he  would  renew 
the  notes  as  they  became  due. 

"By  Mr.  Joseph:  Q.  What  did  Mr.  Kaplan  say  to  that  when  Mr.  Goodman^ 
told  him  of  this?    A.  He  says,  *I  cannot  see  the  object  of  that,' 
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**Q.  Wbat  did  be  finally  say?    A.  He  saya,  'I  want  to  give  It  to  yon/ 

"Q.  What  did  be  Gually  say  before  you  went  up  to  the  house?  Did  he  final- 
ly say  it  was  agrees l)Ie  to  him,  Mr.  Kaplan?    A.  Yes. 

**Q.  Did  he  say  that  when  finally  Goodman  said  he  would  not  do  it  any 
other  way— did  he  say.  *A»-rlRhtr    A.  Yea;  he  said,  ♦All  right.' 

**Q.  You  know  in  New  Yorls  we  .usually  pet  closer  to  the  proposition.  Now 
you  say  that  the  su);gestion  was  made  to  go  up  and  see  Mrs.  Goodman.  For 
what  pnrtwse,  was  it  expressed?    A.  Yes,  before  we  went  up  there. 

"Q.  What  was  snld  why  you  were  j?oing  up  to  Mrs.  Goodman's?  A.  Going 
to  see  if  Mrs.  Goodman  wonld  be  satisfied  to  take  Mr.  Kaplan,  have  him  come 
to  the  bouse,  and  ahe  would  prepare  meals  for  him  at  diflecent  times  and  try 
to  make  it  pleasant  for  the  old  gentleman." 

It  will  be  observed  from  the  foregoing  extract  from  the  testimony 
of  Nast  how  wonderful  was  his  memory  and  with  what  particularity 
he  was  able  to  recall,  after  the  lapse  of  5  years,  a  conversation  which 
he  overheard  and  in  which  he  participated,  but  in  which  he  had  no 
direct  interest  or  concern.  It  will  also  be  noted,  notwithstanding  the 
facility  of  the  witness  in  recalling  and  relating  what  occurred  of  other 
people's  affairs  5  years  before,  that  it  frequently  became  necessary, 
in  order  to  establish  the  alleged  contract  upon  which  defendant  de- 
pends, for  counsel  for  the  defendant  to  lead  this  willing  witness  to  a 
marked  degree.  But  at  times  it  is  evident  that  counsel  for  the  de- 
fendant feared  that  this  star  witness  was  overplaying  the  part  as- 
signed him,  for  when  Nast,  with  monotonous  repetition,  testified  as 
to  the  expressed  willingness  of  defendant's  wife  to  prepare  dishes  that 
would  please  the  palate  of  the  testator,  and  of  the  insistence  of  de- 
fendant and  his  family  that  the  testator  come  to  their  house  to  live, 
counsel  cautioned  his  witness  not  to  repeat  that  so  often. 

Question  after  question  seems  to  have  been  asked,  mostly  without 
objection  on  the  part  of  counsel  for  the  plaintiff,  whereby  this  willing 
witness  was  led  to  testify  to  circumstances  in  support  of  this  pretend- 
ed contract.  Much  more  testimony  was  given  by  this  witness  Nast 
than  that  hereinbefore  quoted,  but  it  is  all  along  the  same  line,  and 
the  mere  reading  of «it  impresses  one  with  the  fact  that  it  is  a  fabrica- 
tion. Nast  seems  to  have  been  a  favored  guest  at  the  house  of  Good- 
man, and  to  have  been  with  the  latter  on  frequent  automobile  trips  to 
nearby  summer  resorts,  and  testifies  to  frequent  occasions  when  he 
had  motored  with  the  defendant  and  his  family,  when  the  testator  was 
also  a  guest  of  the  defendant,  and  of  defendant's  uniform  insistence 
on  paying  all  the  bills  incurred  upon  such  trips.  Nast  also  seems  to 
have  been  a  great  confidant  of  the  testator,  to  whom  the  testator  re- 
lated the  many  acts  of  kindness  which  he  was  receiving  at  the  hands 
of  the  defendant  and  his  family. 

Taken  as  a  whole,  the  testimony  of  the  witness  Nast  does  not  bear 
the  indicia  of  truth.  The  conversations  which  he  relates  as  occurring 
on  the  occasion  shortly  after  July  4,  1913,  are  most  unreasonable.  ll!e 
tells  of  the  testator  being  much  annoyed  because  defendant  would  not 
accept  as  a  gift  the  $2,500  loan  which  he  held  against  him.  As  details 
ed  by  the  witness  Nast,  never  was  human  effort  so  great  as  in  this 
case  to  persuade  the  defendant  to  accept  a  gift  from  the  uncle.  While 
Nast  claims  that  the  uncle's  every  thought  seemed  to  have  been  to  in- 
duce his  nephew  to  accept  the  gratuity  of  the  loan  as  it  then  stood,  and 
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his  proclamation  of  an  intention  to  do  more  for  the  defendant  in  the 
future,  and  of  defendant's  constant  refusal  to  be  tlius  favored,  no 
good  reason  is  suggested  why  the  testator,  had  he  so  desired,  might 
not  have  destroyed  the  notes  in  question,  so  that  upon  his  death  they 
would  not  be  found  among  his  effects.  Not  only,  according  to  Nast, 
was  the  agreement  that  the  existing  notes  should  be  paid  by  the  sen,'- 
ices  to  be  rendered  by  defendant  to  plaintiff,  but  any  notes  given  in 
their  places  as  renewals,  and  also  other  accommodations  by  the  tes- 
tator to  the  defendant,  were  to  be  satisfied  by  the  privilege  accord- 
ed testator  to  go  to  defendant's  house  when  he  wished,  to  go  with 
them  upon  their  trips,  and  to  receive  friendly  counsel  and  advice  and 
other  attentions  from  the  defendant  and  his  family. 

The  evidence  seems  to  disclose  the  conventional  relation  of  rich 
uncle  and  expectant  nephew.  It  is  quite  apparent  that  when  the 
nephew,  this  defendant,  discovered  the  fact  that  his  wealthy  uncle 
had  become  estranged  from  his  wife  and  children,  he  at  once,  with  an 
eye  to  the  future,  became  solicitous  for  the  welfare  of  the  old  gentle- 
man. It  is  true  that  Nast  testifies  that  at  the  talk  at  defendant's 
place  of  business,  shortly  after  July  4,  1913,  while  defendant  stated 
that  he  was  willing  that  the  testator  should  call  the  notes  paid  at  his 
death  in  case  defendant  continued  to  coddle  him  and  the  testator  con- 
tinued to  receive  the  hospitality  and  attention  of  the  defendant  and 
his  family.  It  was  left  for  final  settlement  until  the  parties  could  all 
meet  at  defendant's  home  at  dinner  on  the  same  evening.  Nast  testi- 
fies, and  in  this  he  is  corroborated  by  defendant's  wife  and  daughters, 
that  after  the  dinner  was  over  all  hands  adjourned  to  the  porch  at 
defendant's  home,  and  that  then  Nast  broached  the  subject  to  defend- 
ant's wife  in  a  professed  effort  to  secure  her  acquiescence  to  the  ar- 
rangement made  between  testator  and  defendant  that  the  notes  should 
be  paid  by  the  rendition  of  the  services  by  the  defendant.  Nast  tes- 
tifies of  defendant's  wife's  willingness  to  agree  to  such  proposition, 
but  the  ingeniousness  of  the  situation  was  rather  disturbed  by  the  tes- 
timony of  the  wife  of  the  defendant  that  she  and  the  defendant  had 
discussed  asking  the  old  gentleman  to  become  a  member  of  their  fam- 
ily prior  thereto. 

Counsel  for  the  defendant  was  manifestly  disturbed  by  this  testimo- 
ny of  defendant's  wife,  and  at  once  informed  her  that  he  was  not  ask- 
ing her  with  reference  to  that.  It  is  entirely  apparent,  as  I  have 
stated,  that,  learning  that  the  testator  had  broken  with  his  family, 
defendant,  with  a  manifest  desire  to  obtain  the  goojd  will  of  the  tes- 
tator, at  once  took  active  steps  to  ingratiate  himself  *in  the  latter's  af- 
fections. According  to  the  testimony  of  the  defendant's  wife,  tes- 
tator, prior  to  the  making  of  the  alleged  agreement  in  July,  1913,  had 
seldom,  if  ever,  visited  their  house.  In  deed,  she  testifies  that  she  does 
not  ever  recall  his  being  there  in  the  year  1912,  or  in  1913  prior  to 
July  4th.  From  this  time  on  it  is  evident  that  defendant  and  the 
members  of  his  family  left  no  stone  unturned  to  win  the  alTection 
of  their  uncle.  He  was  taken  on  automobile  trips,  he  became  their 
guest  at  summer  resorts,  he  was  sent  to  the  defendant's  dentist,  and 
defendant  insisted  upon  paying  the  dentist's  bill.    When  he  came  to 
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defendant's  house,  which  was  almost  daily,  defendant's  children  re- 
moved his  shoes  and  placed  his  feet  in  comfortable  slippers ;  anoth- 
er membo:  of  the  family  brought  his  smoking  jacket;  and  the  wife 
of  defendant  prepared,  at  great  pains,  certain  dishes  to  tickle  the  pal- 
ate of  the  old  gentleman ;  and  every  effort  was  made  to  ingratiate  the 
defendant  and  the  members  of  his  family  in  the  uncle's  affections. 
That  the  uncle  was  not  unappreciative  of  these  attentions  appears 
from  the  fact  that  during  the  two  years  immediately  preceding  his 
death,  and  following  defi^ndant's  frantic  and  not  unostentatious  efforts 
to  make  him  comfortable,  the  old  gentleman  presented  the  defendant 
and  the  members  of  his  family  with  considerable  sums  of  money,  ad- 
mittedly $1,500,  and  probably  much  more.  For  these  gratuities  he 
received  no  security  whatever,  and  evidently  they  were  intended  as 
gifts  from  the  uncle  to  the  nephew  and  members  of  his  family. 

The  idyllic  relations  between  the  wealthy  uncle  and  defendant's 
household,  as  portrayed  by  Nast  and  other  witnesses  friendly  to  de- 
fendant, seem  only  to  have  been  interrupted  by  the  old  gentleman's 
sudden  demise,  which  occurred  on  July  22,  1915.  Three  days  prior 
thereto  die  defendant  and  his  family  had  gone  to  the  Catskills  for  a 
vacation.  The  unde,  according  to  the  testimony  of  the  defendant's 
wife,  although  urged  to  accompany  them,  under  the  advice  of  his  phy- 
sician remained  in  his  home.  He  passed  away  during  their  absence 
from  home.  After  his  death,  and  notwithstanding  the  alleged  estrange- 
ment from  his  wife  and  the  members  of  his  family,  the  will  of  the 
uncle  was  produced,  which  was  executed  on  July  18,  1915,  but  four 
days  before  his  death,  and  while  he  held  the  notes  in  suit.  Notwith- 
standing the  mass  of  testimony  offered  by  the  defense,  showing  the  es- 
trangement of  Kaplan  from  the  members  of  his  family,  we  find  him 
at  this  very  time,  on  July  18,  1915,  executing  a  will  wherein  he  gave 
to  his  wife  all  his  household  furniture  and  $2,000  in  money.  By 
said  will  the  testator  gave  to  Louis  Kaplan,  his  sole  surviving  son,  one- 
half  of  all  of  his  property,  real  and  personal,  in  case  the  said  son 
should  survive  him,  and  in  case  of  his  death  then  the  said  half  of  all 
of  his  property  was,  by  the  terms  of  said  will,  to  go  to  the  children  of 
his  said  son.  By  the  said  will,  specific  money  bequests  were  made  to 
the  various  grandchildren  of  testator  and  to  several  of  his  faithful 
empkyye  friends.  Specific  bequests  were  also  made  to  a  number  of 
eleemosynary  institutions,  charities,  schools,  cemeteries,  and  other  He- 
brew organizations.  The  son,  Louis  Kaplan,  was  also  thereby  made 
devisee  of  considerable  specific  real  property  of  which  the  testator 
died  seized.  Nowhere  in  this  will  is  the  defendant  or  any  of  his  fam- 
ily mentioned,  and  no  reference  is  made  to  the  notes  held  by  the  tes- 
tator at  the  time  of  his  decease,  or  of  any  desire  or  intention  on  tes- 
tator's part  to  discharge  the  same. 

No  claim  is  made  but  that  at  the  time  of  the  execution  of  this  will 
the  testator  was  in  full  possession  of  his  mental  faculties.  The  will 
has  been  admitted  to  probate,  and  letters  testamentary  thereon  issued 
to  the  son,  Louis  Kaplan,  the  sole  executor  thereih  named.  The  will 
and  the  probate  proceedings  were  offered  in  evidence  by  the  defendant. 
175N.y.S.— 48 
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The  execution  of  this  will  and  its  f dlure  to  mention  the  def  endant^  or 
to  refer  to  the  notes  in  suit,  seem  to  me  circumstances  strongly  conr 
tradictory  of  the  alleged  contract  under  which  defendant  seeks  to 
avoid  payment  of  the  notes  in  suit.  The  fact  that  the  testator  retained 
possession  of  the  notes  until  his  death,  even  those  which  defendant 
claims  had  been  renewed,  all  seems  to  indicate  that  the  testator,  doMm 
to  his  death,  regarded  said  notes  as  valid  outstanding  claims  against 
the  defendant.  Unquestionably  the  defendant,  during  the  two  years 
when  testator  was  an  inmate  of  his  househol4,  extended  to  him  many 
attentions.  That  there  was  an  ulterior  purpose  in  this  I  am  frank  to 
believe.  It  is  also  quite  clear  that  defendant  was  well  paid  in  money 
for  any  attentions  bestowed  upon  the  testator. 

Besides  the  testimony  of  the  witness  Nast,  defendant  seeks  to  sustain 
his  position  by  the  witness  Max  Hirsch.  It  seems  to  me  that,  instead 
of  furnishing  corroboration  to  the  testimony  of  Nast  the  testimony  of 
Hirsch  is,  in  fact,  contradictory  thereof.  Hirsch  testified  that  he  was 
present  on  the  occasion  in  defendant's  place  of  business  shortly  after 
July  4,  1913,  to  which  Nast  testified,  and  that  he  overheard  the  conver- 
sation between  the  parties,  although  he  did  not  participate  therein  him- 
self. He  at  that  time  was  endeavoring  to  purchase  an  interest  in  de- 
fendant's business,  and  later  was  successful  in  such  effort  and  became 
the  business  partner  of  the  defendant.  The  version  of  the  witness 
Hirsch  was  that,  as  a  return  for  defendant's  furnishing  testator  with 
a  home  and  office  room  and  the  attentions  specified,  defendant  said 
that  he  would  take  care  of  testator  and  do  everything  that  he  promis- 
ed he  would  do ;  that  testator  could  make  his  place  his  office ;  he  could 
come  home  and  make  himself  at  home ;  he  would  try  to  do  everything 
that  he  possibly  could  to  make  him  contented,  and  if  testator — 

"felt  at  any  time  that  he  had  fulfiUed  hts  treatment  towards  him,  well,  he 
could  do  as  he  pleased,  he  could  call  the  payment  off,  and  caU  the  payment  of 
those  notes  off;  and  he  told  him  at  that  time,  he  said,  *I  hope  you  will  live  a 
great  many  years,  and  any  time  you  feel  that  I  have  done  my  duty  towards 
you,  you  can  call  the  payment  of  these  notes  off.' " 

This  testimony  falls  far  short  of  coming  up  to  the  required  point  of 
showing  an  absolute  agreement  on  testator's  part  to  release  defendant 
from  said  notes.  Taking  Hirsch's  testimony  as  true,  in  the  absence 
of  any  act  on  testator's  part  exercising  an  option  to  "call  the  paymait 
of  these  notes  off,"  there  is  no  evidence  showing  that  defendant  had 
been  released  therefrom.  The  alleged  agreement  testified  to  by  Hirsch 
is  therefore  very  different  to  that  claim^  by  Nast. 

A  large  amount  of  testimony  is  furnished,  principally  by  defendant's 
wife,  daughters,  sister-in-law,  and  intimates,  with  reference  to  the 
performance  bv  defendant  of  the  alleged  agreement.  All  that  these 
witnesses  testify  to  and  all  the  attention  bestowed  by  defendant  upon 
the  testator  are  easily  explained  by  the  apparent  effort  which  the  de- 
fendant was  making  to  ingratiate  himself  with  his  wealthy  uncle,  and, 
if  possible,  to  become  the  recipient  of  the  latter's  bounty  upon  his  death. 
Evidently  the  defendant  thought  the  field  a  fertile  one,  owing  to  the 
estrangement  which  he  believed  existed  between  the  uncle  and  his 
family. 
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Considerable  stress  is  laid'  by  the  defendant  upon  the  'fact  that,  in 
connection  with  the  action  of  testator's  wife  to  obtain  a  decree  of  limit- 
ed divorce,  proceedings  had  been  instituted  to  compel  the  payment  by 
the  testator  of  alimony  and  counsel  fees,  and  that,  in  opposing  such  ap- 
plication, the  testator  had  made  affidavit  that  he  had  no  personal  prop- 
erty, save  some  small  bank  deposits,  and  that,  on  the  matter  being  sent 
to  a  referee  for  examination  and  report,  the  old  gentleman,  being  in- 
terrogated, had  denied  that  the  defendant  owed  him  anything.  While 
it  would  appear  that  testator  made  such  denial,  it  was  evidently  for  the 
purpose  of  avoiding  the  payment  of  alimony  to  his  wife,  and  it  is  quite 
apparent  that  in  giving  such  testimony  he  did  not  adhere  to  the  truth, 
as,  admittedly,  at  that  time  defendant  was  owing  the  testator  several 
thousands  of  dollars  secured  by  said  qotes  which  were  then  outstand* 
ing,  and,  under  any  aspect,  were  then  undischarged. 

Another  circumstance  of  much  weight,  it  seems  to  me>  and  which 
tends  to  disprove  the  making  of  the  contract  as  testified  to  by  the  wit- 
ness Nast,  is  the  circumstance  as  shown  by  the  testimony  of  defendant's 
bookkeeper,  Daum,  that  during  the  succeeding  months  after  the  alleg- 
ed agreement  was  made  defendant  was  a  larige  borrower  from  the  tes- 
tator, and  received  accommodations  amounting  to  $12/XX)  during  that 
period,  $10,500  of  which  was  repaid.  If  an  agreement,  as  testified  to 
by  Nast,  had  been  made,  it  certainly  was  broad  enough  to  embrace  these 
loans  which  were  made  to  and  repaid  by  the  defendant  during  that  peri- 
od. Had  the  testator  been  as  desirous  as  Nast  would  have  us  believe 
he  was  to  bestow  upon  his  nephew  the  moneys  which  the  latter  owed 
him  and  to  discharge  the  nephew  from  all  obligation  to  pay  such  indebt- 
edness, it  would  have  been  the  simplest  thing  imaginable  to  have  pro- 
vided in  his  will  for  the  discharge  of  sajd  notes.  The  will  is  silent  with 
reference  thereto,  and  that  circumstance  furnishes  the  strongest  proof 
that  the  testator  had  no  such  idea  in  his  mind. 

[2]  The  law  is  so  well  settled  in  this  state  as  to  render  unnecessary 
the  citation  of  authorities  that  a  contract  of  the  nature  of  that  un- 
der which  defendant  seeks  to  avoid  the  payment  of  the  notes  in  suit 
must  be  established  by  the  most  satisfactory  and  convincing  proof. 
The  courts  have  uniformly  held  that  such  contracts,  being  easily  fabri- 
cated and  hard  to  disprove^  must  be  scrutinized  with  great  care,  because 
of  the  fact  that  the  sole  contracting  party  on  one  side  is  dead  and  unable 
to  dispute  the  claim  made.  The  courts  have  held  that  all  such  agree- 
ments should  be  in  writing,  and  the  writing  be  produced,  even  though 
informal.  In  the  absence  of  written  proof  of  a  clear  and  convincing 
character  of  the  existence  of  such  a  contract,  a  claim  upon  the  estate 
of  a  deceased  person  thereunder  can  only  be  allowed  upon  the  produc- 
tion of  evidence  of  a  quality  that  leaves  no  reasonable  doubt  of  the 
honesty  of  the  claim  made. 

[8]  In  this  case  there  was  not  a  scrap  of  writing.  The  alleged  con- 
tract is  attempted  to  be  proven  by  friends  and  business  associates  of 
the  defendant,  who  claim  to  relate  from  memory  the  details  of  a  con- 
versation occurring  years  before  when  it  is  alleged  the  contract  was 
made.  I  do  not  think  the  proofs  offered  were  sufficient,  under  the  de- 
ci&ions^  to  justliy  the  submission  of  the  question  to  the  jury.    The 
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story  related  by  the  defendant's  witness  is  so  improbable,  and  the  cir- 
cumstances are  so  inconsistent  with  its  truth,  as  to  render  it  insufficient 
to  establish  any  valid  contract  between  the  decedent  and  defendant 
Rosseau  v.  Rouss,  180  N.  Y.  116,  72  N.  E.  916;  Shakespeare  v.  Mark- 
ham,  72  N.  Y.  400;  Hamlin  v.  Stevens,  177  N.  Y.  39,  69  N.  E.  118; 
Holt  V.  Tuite,  188  N.  Y.  17,  80  N.  E.  364;  Matter  of  McMillan,  167 
App.  Div.  817,  153  N.  Y.  Supp.  400. 

[4]  I  am  further  of  the  opinion  that  the  alleged  contract  urged  as 
a  defense,  having  been  made  prior  to  the  issuance  of  the  renewal  notes 
in  suit,  could  not  be  received  in  evidence  to  affect  the  validity  of  said 
written  instruments. 

I  therefore  am  convinced  that  the  verdict  of  the  jury  was  wrong,  and 
that  the  judgment  dismissing  pjaintiff's  complaint  should  be  reversed, 
and  that  a  new  trial  should  be  ordered,  with  costs  to  the  appellant  to 
abide  event.    Order  filed.    All  concur. 


RmiiBSS  et  aL  v.  POIACOFF. 

(Supreme  Court,  Appellate  Term,  First  Department.    April  17,  1919.) 

Sales  ^=»357(1) — ^Action  fob  Goods  Sold  and  Dclivkmbd— Buvdbir  of  Psoof 
—Compliance  with  Contract. 

In  seller's  action  for  goods  sold  and  delivered,  where  only  question  be- 
fore jury  was  whether  goods  were  in  accordance  with  contract,  the  burden 
of  proof  was  upon  seller,  tfnd  remained  so  throughout  case. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Hyman  Ridless  and  another  against  Max  Polacoff.  Judg- 
ment for  plaintiffs,  after  trial  by  court  and  jury,  and  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  March  term,  1919,  before  GUY,  BIJUR,  arid  PENDLE- 
TON, JJ. 

Bernard  Fliashnick,  of  New  York  City,  for  appellant 

Reuben  M.  Cohen,  of  New  Yark  City,  for  respondents. 

PENDLETON,  J.  The  action  is  for  goods  sold  and  delivered  and 
work  performed.  The  answer  is  a  general  denial  and  breach  of  con- 
tract by  plaintiff.  The  pleadings  were  in  short  form.  Defendant's 
order  in  writing  was  introduced  in  evidence  and  called  for  sewing 
machines  of  a  certain  kind,  viz. : 

"10  Singer  lock  stitch  class  44-13  machines;  also  1  Singer  doable  needle 
lock  stitch  machine,  ^  gauge,  to  be  delivered  and  set  up." 

The  order,  the  delivery  of  the  machines,  and  the  offer  to  put  them 
up  were  not  disputed.  Defendant  testified  that  the  machines  were 
to  be  in  good  working  condition.  Evidence  was  given  by  both  sides  as 
to  the  condition  of  the  macliines,  and  the  only  question  «befor^  the 
jiiry  was  as  to  whether  the  machines  were  in  accordance  with  the  con- 
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tract.    On  this  issute  the  jury  found  for  plaintiff.    At  the  trial,  after 
the  charge  of  the  court,  the  following  occurred : 

^'Defendant's  Counsel:  May  I  ask  your  honor  to  charge  the  Jury  that  the 
burden  of  proof  is  upon  the  plaintiff  in  this  case,  and  it  is  not  a  question  of 
the  number  of  witnesses. 

"The  Court:  Yes;  the  rule  works  the  other  way.  In  this  case  this  man  sets 
up,  by  way  of  justification  of  the  return  of  these  machines,  that  they  were 
not  fit  for  the  uses  which  they  were  intended  to  be  put  to.  He  must  sustain 
the  burden  of  proof  on  that  point  as  against  the  plaintiff's  testimony  that  they 
were  fit. 

**I>efendant*8  Counsel:  I  take  exception  to  that,  your  honor,  I  ask  your 
honor  to  diarge  thlj»  Jury  that  the  burden  of  proving  this  entire  case  rests 
upon  the  plaintiff  In  thto  case,  and  not  upon  the  defendant  in  any  Instance. 

"The  Court:  No  further  requests  on  that  line  will  be  granted." 

This, was  error.  The  learned  trial  justice,  apparently  through  inad- 
vertence, misconceived  the  issue.  The  only  question  before  the  jury 
being  as  to  whether  the  machines  were  in  accordance  with  the  contract, 
the  burden  of  proof  was  on  plaintiff,  and  remained  so  throughout  the 
case.  The  ruling  by  the  trial  court  imposed  a  burden  upon  defendant 
he  was  not  required  to  bear,  and  is  clearly  prejudicial  error. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


WINTBR  GARDEN  CO.  y.  DELI/S,  Inc. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  13,  1919.) 

Landlord  atvd  Teitant  ^=»105— TEBMrwATioN  of  liEASE— Bbeach. 

Paragraph  in  lease  prorldinjc  that,  "upon  the  fallnre  of  tenant  to  com- 
ply with  the  terms  of  this  agreement  and  make  payment  at  the  time  when 
the  same  shall  be  due,  *  *  *  this  lease  shall  terminate,"  when  con- 
strued In  the  light  of  the  other  paragraphs,  gave  the  landlord  the  right 
to  terminate  the  lease,  where  tenant  failed  to  perform  covenant  as  to 
conducting  a  flrst-class  candy  store. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Winter  Garden  Company  against  Dell's,  Incorporated. 
From  an  order  dismissing  the  petition,  plaintiff  appeals.    Reversed. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

William  Klein,  of  New  York  City  (Charles  H.  Tuttle  and  William 
Klein,  both  of  New  York  City,  and  Carl  A.  Peterson,  of  counsel),  for 
appellant. 

Henry,  Meyers  &  Manne,  of  New  York  City  (Louis  Ehrenberg  and 
Benjamin  Machinist,  both  of  New  York  City,  of  counsel),  for  respond- 
ent, 

GUY,  J.  The  defendant  tenant  was  in  possession  of  the  premises 
in  question  under  a  written  lease,  which  contained  the  following  pro- 
visions : 

^=»For  other  cases  see  same  topic  A  KBY-NUMBER  in  all  Key- Numbered  Dlcests  it  Indexee 
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"XII.  The  said  tenant  hereby  agrees  to  pay  for  its  bwn  light  and  for  any 
and  all  help  employed  in  the  said  premises  and  at  all  time  to  conduct  the 
said  place  as  a  first-class  candy  stoi*e." 

"XV.  Upon  the  failure  of  the  tenant  to  comply  with  the  terms  of  this 
agreement  and  make  payment  at  the  time  when  the  same  shall  be  due  and 
payable,  then  it  is  agreed  that  this  lease  shall  terminate  and  come  to  an  end 
immediately,  and  the  said  landlord  shall  be  entitled  to  the  possession  of  the 
premises  as  if  no  lease  had  been  made,  in  which  event  the  tenant  agrees  that 
a  dispossess  proceeding  may  be  instituted  immediately  as  and  for  a  holdover, 
and  that  he  will  Interpose  no  defense,  and  consents  that  a  warrant  Issue 
against  it  dispossessing  it  from  said  premises." 

On  the  trial  the  tenant  contended  that  there  had  been  no  breach  of 
the  provisions  of  said  paragraphs  XII  and  XV  of  the  agreement  On 
the  evidence  introduced  by  the  respective  parties  it  is  convincingly 
established  that  the  tenant  violated  paragraph  XII  by  failing  to  conduct 
the  place  as  a  first-class  candy  store. 

The  main  contention  on  appeal  is  as  to  the  proper  construction  of 
paragraph  XV,  which  reads: 

"Upon  the  failure  of  the  tenant  to  comply  with  the  terms  of  this  agree- 
ment and  make  payment  at  the  time  when  the  same  shall  be  due  and  pay- 
able, then  it  ^  agreed  that  this  lease  shall  terminate,"  etc. 

The  trial  justice,  in  his  opinion,  holds  that — 

"The  wording  of  the  clause  herein  is  such  as  upon  Its  reading  preyents 
the  operation  of  the  limitation,  if  the  breach  is  only  as  to  the  tenant's  coo- 
duct  of  the  store.  •  •  ♦  The  landlord  contends  that  by  reason  of  the  con- 
text the  'and'  must  be  construed  to  be  *or.'  •  •  ♦  Herein  we  have  a  care- 
fully drawn  and  scrutinized  lease,  with  the  landlord's  interests  and  desires 
thoroughly  provided  for,  and  In  view  of  the  clauses  of  payments  additiodtl 
to  the  rent,  such  as  electric  light,  help,  electric  signs,  and  cashier,  it  cannot  be 
said  as  a  matter  of  law  that  the  'and'  is  redundant  or  unnecessary,  and  that 
the  court  should  change  it,  especially  as  the  change  desired  would  occasion 
a  forfeiture  of  possession  which  the  law  always  abhors.  It  being  conceded, 
therefore,  that  all  payments  have  been  made  when  due,  the  limitation  clause 
has  not  become  operative,  and  the  term  has  therefore  not  expired,  and  hold- 
over proceedings  cannot  be  had." 

In  so  holding  I  am  of  the  opinion  that  the  learned  trial  court  failed 
to  properly  construe  the  paragraph  in  question.  Paragraph  XV  must 
be  construed  in  the  light  of  the  other  paragraphs  of  the  lease ;  and  it 
is  quite  clear,  from  a  perusal  of  the  entire  instrument,  including  the 
provision  in  paragraph  III  as  to  forfeiture  in  case  of  the  premises 
being  used  for  disreputable  purposes,  and  in  paragraph  XVI,  where- 
in the  landlord's  covenant  as  to  quiet  enjoyment  by  the  tenant  is 
made  dependent  upon  the  tenant  "paying  the  said  rent  and  performing 
the  covenants  aforesaid,"  that  it  was  the  intent  of  the  parties  that  the 
lease  might  be  terminated,  unless  the  tenant  both  paid  the  rent  and 
performed  the  covenants.  That,  also,  is  clearly  the  meaning  of  para- 
graph XV.  It  is  unnecessary  that,  by  a  strained  construction  of  the 
paragraph,  the  word  **and"  should  be  regarded  as  meaning  *'or."  The 
proper  construction  of  the  paragraph  is  that,  in  the  event  of  the  ten- 
ant's failure  to  perform  all  his  obligations,  namely,  perform  all  the 
covenants,  as  well  as  pay  the  rent,  the  landlord  shoud  have  the  right  to 
terminate  the  lease. 
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The  evidence  having  fully  established  that  the  tenant  failed  to  per- 
form the  covenant  as  to  conducting  a  first-class  candy  store,  which 
was  one  of  the  most  vital  and  important  covenants  of  the  lease,  the 
mere  fact  that  defendant  was  willing  to  continue  payment  of  rent  did 
not  operate  to  continue  the  lease,  which  was  terminated  by  reason  of 
its  breach  of  the  other  covenants  of  the  lease. 

The  petition  was  therefore  improperly  dismissed,  and  the  order  must 
be  reversed,  and  final  order  granted,  awarding  possession  to  the  land- 
lord.   All  concur. 


KOENIGSBERG  v.  GINSBEBa 

(Supreme  Court,  Appellate  Term,  First  Department.    May  IS,  1919.) 

Brokers  ^=>86(1) — Action  for  Commission— Evidence— SuFnciENcy. 

In  an  action  by  a  baker  for  a  commission  for  procuring  a  purchaser 
for  defendants  bakery,  plaintiff's  testirapny,  corroborated  by  other  wit- 
liesses,  that  defendant  expressiy  agreed  to  pay  a  commission  for  finding  a 
purchaser,  and  that  he  found  one  who  afterwards  purchased,  'is  sufil- 
clent  to  sustain  a  verdict  for  plaintiff,  though  defendant  denied  making 
the  contract,  and  plaintiff  did  not  participate  in  the  negotiations  for  the 
purchase. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Morris  Koenigsberg  against  Joe  Ginsberg.  From  an 
order  of  the  Municipal  Court,  setting  aside  a  verdict  for  plaintiff  on 
the  ground  that  there  was  insufficient  evidence  to  sustain  it,  and  that 
it  was  against  the  weight  of  the  evidence,  plaintiff  appeals.  Reversed, 
and  verdict  and  judgment  reinstated. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

William  Koemer,  of  New  York  City  (Robert  L.  Turk,  of  New  York 
City,  of  counsel),  for  appellant. 
Alexander  Blochj  of  New  York  City,  for  respondent. 

WHITAKER,  J.  Action  for  commission  claimed  by  the  plaintiff 
for  selling  a  bakery  belonging  to  the  defendant.  The  record  shows 
that  the  defendant  was  the  owner  of  a  bakery  and  that  he  actually 
sold  it  to  one  Helleshewitz. 

Plaintiff  testified  that  he  was  specifically  requested  by  the  defendant 
to  find  a  purchaser  for  the  bakery,  plaintiff  being  a  baker  himself  and 
a  member  of  the  union,  and  that  defendant  mad^  an  express  promise 
to  pay  plaintiff  a  commission,  should  he  find  a  purchaser.  This  evi- 
dence is  corroborated  by  an  uninterested  witness.  Plaintiff  further  tes- 
tified that  he  did  find  a  purchaser,  to  wit,  one  Helleshewitz,  and  that  he 
told  defendant  the  name  of  the  proposed  purchaser,  and  that  Helleshe- 
witz did  actually  buy  the  property.  The  purchaser,  though  an  adverse 
witness,  testified  that  the  plaintiff  first  called  his  attention  to  the  prop- 
erty, and  that  he  purchased  it  within  a  few  days.  The  purchaser, 
fc-.  ■   .  ■-—  ■  ■■ ..      ■       ..■■■,-  .  ,        ...  ,    _^ 
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after  his  attention  was  called  to  the  property  by  the  plaintiff,  got  others 
to  go  with  him  and  look  at  the  property,  and  advise  with  him  and  ar- 
range for  the  actual  purchase,  terms,  etc. 

It  is  true  the  plaintiff  did  not  enter  into  the  negotiations,  but  did 
find  the  purchaser  according  to  the  contract.  This  is  established  by 
the  record.  The  only  contradiction  of  plaintiff's  evidence  as  to  the 
making  of  the  contract  is  the  testimony  of  the  defendant,  who  denies 
making  it.  We  think  there  was  ample  evidence  to  sustain  the  verdict 
of  the  jury,  and  further  that  the  verdict  was  not  against  the  weight 
of  the  evidence. 

Order  should  be  reversed,  with  $30  costs,  and  the  verdict  and  judg- 
ment reinstated.    All  concur. 


RAYNOR  V.  FULLER. 
(Supreme  Court,  Appellate  Term,  First  Department.    May  13,  191».) 

1.  Landlord  and  Tenant  ^=»17S — CoNSTRtJCTiVE  Eviction— Defects. 

Tenant,  who  goes  Into  possession  of  defective  premises  in  May  and  re- 
mains in  possession  with  knowledge  of  defects  until  fiollowlng  January, 
cannot  claim  eviction  by  reason  of  defects. 

2.  Landlord  and  Tenant  ^»152(9) — ^Provisions  of  Lease— Waiver  of  Com- 

pliance. 

Tenant  did  not  waive  landlord's  compliance  with  his  agreement  to 
have  furnace  In  perfect  condition  npon  delivery  of  premises  to  tenant  by 
going  into  possession  with  defective  furnace  during  month  of  May,  where 
at  such  time  landlord  promised  to  make  necessary  repairs  during  the 
sunmier. 

3.  Landlord  and  Tenant  ^=»231(2) — ^Defective  Premises— Waiver— Admis- 

siBiLiTT  OF  Evidence. 

In  action  for  rent,  where  tenant  counterclaimed  for  breach  of  agree- 
ment to  have  premises  In  repair  upon  delivery  of  possession,  evidence  of 
complaints  by  tenant  to  landlord's  agent,  collecting  rent,  was  competent 
to  show  tenant  never  Intended  to  waive  compliance  with  such  agreement, 
though  agent  had  no  authority  to  make  repairs  or  receive  complaints. 

4.  Landlord  and  Tenant  ^=s>152(9) — Defective-  PREMisBa-^WAiVBtt— Notice 

to   KiNDLORD. 

Tenant's  failure  to  give  landlord  personal  notice  of  defects  does  not 
show  intent  to  waive  compliance  with  landlord's  agreement  to  have  prem- 
l^es  In  perfect  condition  upon  giving  tenant  possession,  where  tenant  com- 
plained of  defects  to  landlord's  agent,  collecting  rent. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth.  Dis- 
trict. 

Action  by  Corrine  L.  Raynor  against  May  A.  L.  Fuller.  Judgment 
for  plaintiff  on  a  directed  verdict,  and  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  February  term,  1919,  before  LEHMAN,  WEEKS,  and 
FINCH,  JJ. 

Louis  B.  Brodsky,  of  New  York  City,  for  appellant. 

Francis  A.  Reilly  (Lemuel  E.  Quigg,  of  New  York  City,  of  coun- 
sel), for  respondent. 

^s»For  other  cases  see  same  ioplc  A  KE2Y-NUM0ER  in  all  Key-Numbered  DlgesU  ft  Indexes 
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WEEKS,  J.  The  defendant  leased  from  the  plaintiff  a  furnished 
house  at  Mamaroneck,  N.  Y.,  for  a  term  of  one  year  from  May  1,  1917. 
The  lease  was  in  writing  and  contained  a  provision  that  the  tenant — 

"shall  at  her  own  expense  make  all  required  repairs  to  the  plumbing  work, 
ranjce,  heating  apparatus,  and  electric  or  gas  fixtures,  whenever  damage  ghali 
huve  resulted  from  misuse  or  neglect ;  it  being  understood  that  the  lessor  is 
to  hale  same  in  perfect  order  when  glren  poflsession." 

The  defendant  entered  into  the  occupancy  of  the  pren^ses  on  May 
1st,  and  paid  rent  until  the  middle  of  January,  1918,  when  she  moved 
out,  and  this  action  was  brought  to  recover  the  rent  for  the  months 
of  February,  March,  and  April.  The  answer  ^et  up  an  eviction  by 
reason  of  the  failure  of  the  landlord  to  have  the  premises  in  perfect 
repair  at  the  time  the  tenant  took  possession  as  was  agreed  in  the 
lease,  also  a  surrender  and  acceptance,  stnd  at  the  opening  of  the  trial 
defendant  was  permitted  to  amend  the  answer  by  pleading  as  a  coun- 
terclaim damages  for  a  breach  of  the  agreement  contained  in  the 
lease  requiring  the  plaintiff  to  put  the  premises  in  repair. 

[1]  At  the  close  of  the  case  the  plaintiff's  attorney  moved  for  the 
direction  of  a  verdict  in  his  favor,  which  motion  was  granted,  and  an 
exception  taken  thereto  by  defendant.  The  appellant  does  not  now 
claim  that  any  surrender  and  acceptance  was  shown,  and  it  is  clear 
that  the  defendant,  having  gone  into  possession  of  the  premises  with 
the  alleged  defects  existing,  and  having  remained  in  possession  until 
January,  with  full  knowledge  of  such  defects,  cannot  claim  an  eviction. 
Stokes  V.  Avila,  94  Misc.  Rep.  186,  157  N.  Y.  Supp.  975. 

We  think,  however,  that  the  testimony  offered,  read  in  connection 
with  that  excluded  by  the  court,  was  sufficient  to  make  out  at  least  a 
prima  facie  case  of  a  breach  of  the  covenant  contained  in  the  lease 
and  treated  as  a  counterclaim  by  the  defendant.  This  evidence,  if 
true,  shows  that  the  landlord  had  failed  to  comply  with  her  agree- 
ment in  the  lease  to  have  the  furnace  in  perfect  condition,  and  the 
only  question  was  whether  or  not  the  defendant  had  waived  the  breach 
of  that  covenant. 

[2-4]  The  question  of  waiver  is  one  of  fact  and  not  of  law.  At  the 
time  the  defendant  took  possession,  the  plaintiff  promised  to  repair 
the  furnace  during  the  summer,  and  certainly  there  was  no  waiver  at 
that  time.  Subsequently  the  defendant  complained  to  the  agent,  who 
v/as  sent  to  collect  the  rent.  Assuming,  but  not  deciding,  that  this 
agent  had  no  authority  to  make  repairs,  or  even  to  receive  complaints, 
nevertheless  evidence  that  complaints  were  made  to  him  was  compe- 
tent to  show  that  defendant  never  intended  to  waive  the  plaintiff's 
breach  of  covenant,  and  the  failure  to  give  perscMial  notice  to  plaintiff 
does  not  necessarily  show  such  an  intent. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 
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LYALL  V.  WEBSTER  MQTOK  SALES  CO,,  Inc. 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  7,  1919.) 

Sauss  ^=9397 — Recovebt  of  Paymeniv— Otebpatment— Sufficdenct  of  EJvi- 

DENCE. 

In  an  action  by  a  purchaser  of  an  automobile  for  an  alleged  overpay- 
ment on  the  purchase  price,  a  finding  that  an  overpayment  was  made  held 
against  the  weight  of  the  evidence. 

Appeal  from  Trial  Term,  Schenectady  Cotmty. 

Action  by  Catherine  Lyall  against  the  Webster  Motor  Sales  Com- 
pany, Incorporated.  From  a  judgment  in  favor  of  plaintiff,  and  from 
an  order  denying  its  motion  to  set  aside  the  verdict  and  for  a  new  trial, 
defendant  appeals.    Judgment  and  order  reversed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

J.  W.  Collamer,  of  Schenectady,  for  appellant. 
George  H.  Smith,  of  Schenectady,  for  respondent 

LYON,  J.  The  plaintiff  brought  this  action  to  recover  $100,  an  al- 
leged overpayment  on  the  purchase  of  a  Ford  automobile.  Before  and 
at  the  time  of  signing  the  contract  for  the  automobile  for  the  sum  of 
$399.22,  the  plaintiff  paid  the  defendant  $199.61,  and  was  given  a  re- 
ceipt therefor,  and  gave  three  notes,  of  $66.54  each,  for  the  balance 
due,  payable  in  one,  two,  and  three  months  from  July  25,  1917.  The 
plaintiff  testified  that  on  August  9th,  at  the  time  of  making  the  first 
payment  of  $100,  the  defendant  gave  her  the  first  note  and  a  receipt 
for  $100.  Concededly  this  was  a  mistake,  as  she  was  only  entitled  to 
a  receipt  for  $33.46  in  addition  to  the  note.  The  plaintiff  offered 
in  evidence  the  pages  of  defendant's  cashbook  and  the  pages  from  the 
ledger  which  corroborate  the  testimony  of  the  defendant.  The  divi- 
sion of  $33.46  and  $33.08  of  the  second  note,  placed  together  upon  one 
line  of  the  ledger,  were  so  placed  to  balance  the  item  of  the  note  plac- 
ed upon  the  opposite  line. 

The  plaintiff's  case  is  based  largely  upon  her  possession  of  the  notes 
and  receipts.  She  is  very  forgetful  and  uncertain  in  her  testimony. 
In  the  spring  she  discovered  the  alleged  overpayment.  Her  agent  tes- 
tifies that,  at  the  time  she  paid  the  $100,  he  thinks  she  had  the  one 
receipt  for  $199.61,  and  three  notes  in  her  possession.  How  could 
she  have  the  notes,  when  concededly  she  made  the  $100  payment, 
shown  by  the  receipt  of  August  9th,  before  making  any  payment  on 
the  notes?  He  says  he  assumes  she  had  overpaid  $100  from  the  fact 
that  the  two  receipts,  of  $199.61  and  of  $100,  with  the  three  notes  given 
for  the  automobile,  amounted  to  $100  more  than  the  price  of  the  auto- 
mobile. The  defendant's  saleswoman  testified  that  at  the  time  the 
plaintiff  made  the  final  payment  upon  the  notes  she  asked  the  plaintiff 
for  the  return  of  the  receipt  before  surrendering  the  two  notes,  and 
the  plaintiff  said  she  had  not  the  receipt. 

^=s>For  other  cases  see  Bune  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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The  verdict  was*  contrary  to  the  evidence,  and  the  judgment  must 
be  reversed,  and  a  new  trial  had,  with  costs  to  the  defendant  to  abide 
the  event.    All  concur. 


NEW  YORK  TITUa  &  MORTGAGE  CO.  r.  TITLE  GUARANTEE  &  TRUST 

CO.  et  al. 

(Supreme  Court,  Appellate  DiTlsicm,  First  Department.    May  2,  1919.) 

L  Judgment  ^=>€99t2) — Res  Judicata— Parties  Concluded. 

In  Af*tloD  for  moneys  advanced  by  plaintiff  on  representation  that  realty 
on  whicli  advancement  was  made  was  free  an  1  clear  of  Incumbrances,  save 
one  mortgage,  tbat  defoidant  faUed  to  intervene  in  suit  to  foreclose  an- 
other mor linage,  and  assist  plain ti^  in  defense,  although  requested  to  do 
so,  held  not  to  estop  him  from  putting  in  issue,  by  denials  of  knowledge 
or  information  sufficient  to  form  a  belief,  matters  adjudicated  in  said 
foreclosuro  suit. 

2.  JuDOUENT  ^=»a89<2)— RS8  JuDicATAr— Pbbsonb   Bouin>— Oppobtukitt  to 
Defenp. 

The  essential  basis  of  the  rule  that  a  party  is  bound  by  a  judgment 
rendered  In  an  action  of  which  he  has  been  given  notice  and  an  oppor- 
tunity to  defend  is  that  the  party  thus  bound  is  liable  over  to  the  de- 
fendant. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  New  York  Title  &  Mortgage  Company  against  the 
Title  Guarantee  &  Trust  Company,  impleaded,  etc.  From  an  order 
.  granting  plaintiff's  motion  for  an  order  striking  out  of  the  answer  of 
defendant  certain  denials  and  other  matters,  defendant  appeals.  Re- 
versed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

Edward  M.  Perry,  of  Brooklyn  (Lynn.  C.  Norris,  of  Brooklyn,  of 
counsel),  for  appellant. 

James  R.  Deering,  of  New  York  City,  for  respondent. 

MERRELL,  J.  [1]  By  the  order  appealed  from  the  court  at  Spe- 
cial Term  has  stricken  out  certain  denials  contained  in  the  answer 
herein,  upon  the  ground  that  said  denials  were  either  of  matters  of 
record  or  were  denials  of  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  truth  of  allegations  of  the  complaint,  which  were 
presumptively  in  the  knowledge  of  the  defendant,  or  of  which  it  either 
had  actual  knowledge  or  would  have  had  knowledge,  had  it  appeared 
and  defended  a  former  action,  where  plaintiff  was  defendant,  in  re- 
sponse to  plaintiff's  notice  to  appear  and  defend  the  same. 

The  action  is  brought  by  the  plaintiff  to  recover  of  the  defendants 
moneys  advanced  by  plaintiff  upon  the  representation  of  one  George 
F.  Stainton  and  Gertrude  Stainton  that  certain  real  property  upon 
which  said  moneys  were  advanced  to  the  amount  of  $13,000  was  free 
and  clear  of  incumbrances,  save  a  mortgage  thereon  then  held  by  the 
defendant,  upon  which  there  was  due  and  unpaid  the  sum  of  $8,064.50, 
and  which  last-mentioned  sum  was  advanced  and  paid  to  said  borrow- 

^z^For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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ers  for  the  purpose  and  with  the  understanding  that  with  said  sum 
said  mortgage  held  by  the  defendant  Title  Guarantee  &  Trust  Company 
should  be  taken  up  and  discharged.  It  is  claimed  in  plaintifPs  com- 
plaint that  the  defendant  Title  Guarantee  &  Trust  Company  was  a 
party  to  and  participated  in  such  transaction,  and  that  tfie  said  de- 
fendant, as  a  part  of  the  same  transaction,  assigned  to  said  George  F. 
Stainton  its  said  mortgage,  receiving  of  plaintiff's  money  the  said 
sum  of  $8,064.50  in  consideration  of  such  assignment,  and  that  said 
George  F.  Stainton  thereafter  satisfied  of  record  said  mortgage,  there- 
by making  the  mortgage  of  the  plaintiff  a  first  lien  upon  the  real  prop- 
erty covered  thereby.  It  was  subsequently  learned  that  the  said  Stain- 
ton had  misrepresented  the  true  facts  to  the  plaintiff,  and  that  a  short 
tidie  prior  to  the  assignment  of  the  mortgage  to  the  defendant  Title 
Guarantee  &  Trust  Company,  upon  which  said  sum  of  $8,064.50  was 
unpaid,  said  Stainton  by  means  of  forgery  fraudulently  satisfied  of 
record  a  prior  mortgage  on  said  premises.  Several  months  after  plain- 
tiff had  advanced  said  $13,000,  a  part-  of  which  was  used  to  take  up 
the  mortgage  of  the  defendant  Title  Guarantee  &  Trust  Company,  the 
owner  of  the  prior  mortgage,  which  through  the  forgery  of  Stainton 
had  been  discharged  of  record,  brought  action  to  foreclose  the  same. 

In  the  foreclosure  action  this  plaintiff.  New  York  Title  &  Mortgage 
Company,  was  made  a  party  defendant,  and  defended  the  same.  Im- 
mediately after  said  action  was  commenced,  said  plaintiff  served  upon 
the  defendant  Title  Guarantee  &  Trust  Company  a  notice  in  writing 
fully  informing  said  defendant  of  the  attempted  foreclosure  of  the  • 
mortgage  which  was  supposed  to  have  been  discharged,  advising  said 
defendant  that  the  plaintiff  herein  would  hold  the  defendant  responsible 
to  the  extent  of  plaintiff's  moneys  used  to  pay  and  obtain  the  discharge 
of  the  mortgage  upon  said  premises  held  by  Title  Guarantee  &  Trust 
Company,  and  would  require  the  return  of  so  much  of  the  moneys  ad- 
vanced by  the  plaintiff  herein  as  had  gone  to  take  up  the  mortgage 
of  the  said  defendant  Title  Guarantee  &  Trust  Company  at  the  time 
plaintiff  advanced  said  moneys  upon  said  property,  and  demanded  that 
this  defendant  intervene  and  assist  in  the  defense  of  said  action.  The 
said  Title  Guarantee  &  Trust  Company  refused  to  participate  in 
said  defense,  and  disclaimed  liability  to  respond  to  the  plaintiff  here- 
in in  case  such  defense  was  unsuccessful^  and  thereafter  took  no  part 
in  the  defense  of  .said  action.  Upon  the  foreclosure  action,  the  dis- 
charge which  was  executed  by  Stainton  was  held  to  be  a  forgery,  and 
the  foreclosure  of  said  prior  mortgage  was  decreed,  and  the  premises 
were  sold  thereunder. 

Thereupon  the  present  action  was  brought  by  the  New  York  Title 
&  Mortgage  Company  to  compel  the  return  of  the  moneys  which  it 
had  advanced,  under  the  claim  that  the  same  were  obtained  through 
the  false  represefitations  of  Stainton,  and  the  assurance  of  the  de- 
fendants that  plaintiff,  by  taking  up  the  mortgage  of  the  defendant  Ti- 
tle Guarantee  &  Trust  Company  and  procuring  its  discharge,  would 
have  a  first  mortgage  lien  upon  the  real  property  covered  by  its  mort- 
gage; plaintiff  demanding  herein,  as  before  stated,  that  the  moneys 
which  were  advanced  to  the  defendant  should  be  returned  to  plain- 
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tiflf,  with  interest.    The  foregoing  is  a  mere  ovrtline  of  the  rather  com- 
ph'cated  allegations  of  fact  contained  in  the  complaint. 

The  defendant  Title  Guarantee  &  Trust  Company  has  answered  in 
the  action,  setting  forth  several  alleged  defenses  to  plaintiff's  com- 
plaint. The  answer  also  contains  denials  of  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  many  of  the  allegations  in 
plaintiff's  complaint,  the  proof  of  which  allegations  are  necessary  to 
plaintiff's  success  in  the  action. 

The  order  appealed  from  has  stricken  out  such  denials,  upon  the 
ground  that  thereby  defendant  was  putting  in  issue  either  matters 
of  record  or  matters  which  were  adjudicated  in  the  said  foreclosure 
action,  of  which  the  said  defendant  had  notice  and  was  afforded  an 
opportunity  to  defend,  and  that  the  very  matters  of  which  the  de- 
fendant herein  denies  knowledge  or  information  sufficient  to  form  a 
belief  were  adjudicated  in  said  foreclosure  action,  and  became  res  ad- 
judicata  as  to  this  defendant,  and  that  the  defendant  is  estopped  from 
denying  the  same. 

While  the  courts  have  gone  a  long  way  to  hold  that  a  party  to  an 
action  is  estopped  from  disputing  in  subsequent  litigation  any  matter 
adjudicated  in  a  prior  litigation  to  which  he  was  a  party,  or  which 
might  have  been  adjudicated  therein,  and  while  some  of  the  cases  have 
gone  so  far  as  to  hold  that  a  party  is  bound  by  an  adjudication  in  a 
former  action  as  to  material  facts  concerning  which  he  had  notice  and 
an  opportunity  to  defend,  such  extreme  rule,  I  think,  has  only  been 
held  where  ultimate  liability  of  the  party  thus  sought  to  be  bound  is 
conceded.  Kirschbaum  v.  Eschmann,  205  N.  Y.  127,  98  N.  E.  328; 
Prescott  v.  Le  Conte,  83  App.  Div.  482,  82  N.  Y.  Supp.  411,  affirmed 
178  N.  Y.  585,  70  N.  E.  1108;  Morette  v.  Bostwick,  127  App.  Div.  701, 
111  N.  Y.  Supp.  1021. 

[J]  The  very  foundation  and  the  essential  basis  of  the  rule  that  a 
party  is  bound  by  a  judgment  rendered  in  an  action  of  which  he  has 
been  gfiven  notice  and  an  opportunity  to  defend  is  that  the  party  thus 
bound  is  liable  over  to  the  defendant  in  said  action.  Such  was  the  con- 
dition in  each  of  the  cases  last  above  cited,  and  such,  so  far  as  I  know, 
has  been  the  basis  of  liability  in  all  other  reported  decisions.  In  Pres- 
cott V.  Le  Conte,  supra,  Justice  Laughlin  (83  App.  Div.,  at  page  490, 
82  N.  Y.  Supp.  416)  said: 

"The  theory  of  the  rule  that  a  party  who  Is  liable  over  and  has  notice  and 
an  opportunity  to  defend  an  action  is  bound  by  the  Judgment  is  not  limited 
to  cases  of  direct  liability  or  suretyship,  or  those  where  the  liability  is  predi- 
cated upon  the  same  contract  or  duty.  The  rule  is  based  on  sound  public 
policy,  in  order  that  different  judicial  decisions  may  not  be  made  on  the  same 
state  of  facts,  and  to  prevent  the  same  questions  being  litigated  over  and 
over  in  different  suits,  and  it  applies  where  any  privity  exists  between  the 
parties  by  which  one  is  liable  over  to  another.  *  *  *  It  is  not  essential 
that  the  party  who  is  ultimately  liable  shall  be  liable  on  the  same  contract,  or 
conid  have  been  held  liable  in  the  former  action,  or  that  he  shall  be  directly 
a  party  to  the  transaction  by  which  the  person  to  whom  he  is  liable  over 
becomes  obUgated ;  it  is  sufBcient  that,  between  him  and  the  party  sued,  the 
duty  for  a  violation  of  which  the  action  is  brought  rests  primarily  upon  him, 
and  tbat  the  material  facts  have  been  litigated  in  the  former  action,  of 
which  he  had  notice  and  an  opportunity  to  defend." 
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And  in  Mofette  v.  Bostwick,  supra,  Justice  McLaughlin  (127  App. 
Div.  at  page  703,  111  N.  Y,  Supp.  1022)  said: 

"There  Is  no  doubt  about  the  general  rule  that,  where  one  party  is  obligated 
to  Indemnify  another  against  some  liability,  if  the  party  Indemnified  gives 
notice  to  the  indemnitor  of  the  commencement  of  an  action  against  him  to 
enforce  such  liability,  and  gives  him  a  reasonable  opportunity  to  defend  the 
same,  then  the  Indemnitor  is  concluded  by  the  recovery  of  a  Judgment  against 
the  party  indemnified." 

In  each  of  the  cases  of  Oceanic  S.  N.  Co.  v.  Campania  T.  E.  Co.,  144 
N.  Y.  663,  666.  39  N.  E.  360,  Harley  v.  Plant,  210  N.  Y.  405,  104  N. 
E.  946,  and  Dahlstrom  v.  Gemunder,  198  N.  Y.  449,  92  N.  E.  106,  19 
Ann.  Cas.  771,  principally  relied  upon  to  sustain  the  order  appealed 
from,  the  party  sought  to  be  boimd  was  in  some  manner  liable  over, 
either  as  surety,  indemnitor,  or  in  swne  manner  was  ultimateiy  liable 
to  the  plaintiff. 

Here  the  defendant  strenuously  denies  and  contests  the  claim  of  the 
plaintiff  that  said  defendant  was  in  any  manner  responsible  for  the  ob- 
taining of  plaintiff's  moneys  and  disclaims  all  liability  to  plaintiff. 
Such  was  its  position,  and  the  reason  of  its  refusal  to  appear  or  partici- 
pate in  the  defense  of  the  foreclosure  action. 

The  plaintiff  advances,  as  a  plausible  excuse  for  asking  the  court 
at  Special  Term  to  strike  out  said  denials,  that  thereby  plaintiff  will 
be  saved  the  trouble  of  proving  facts  which  it  asserts  were  establish- 
ed in  the  foreclosure  action.  It  seems  to  me  there  is  little  force  in 
such  position.  If  the  plaintiff  is  right  as  to  the  effect  of  the  judgment 
in  the  foreclosure  action,  and  that  said  judgment  as  to  all  matters 
litigated  therein  became  res  adjudicata  as  against  the  defendant  Title 
Guarantee  •&  Trust  Company,  and  that  as  the  result  of  such  adjudica- 
tion the  said  defendant  is  estopped  from  denying  the  facts  thus  adjudi- 
cated, it  will  be  a  very  simple  matter  to  introduce  in  evidence  the  judg- 
ment roll  in  said  foreclosure  action.*  At  that  time  the  effect  of  such 
judgment  roll  can  be  properly  determined. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs,  and  the  denials 
stricken  from  the  answer  reinstated.    Order  filed.    All  concur. 


TROP  et  al.  y.  GBAMERCY  CHOCOr^ATB  00.      ^ 
(Supreme  Court,  Appellate  Dlyision,  Virtst  I>^;Mirtment    May  2,  1919.) 

i.  Appeal  and  Erbob  <@=:>1090(1) — Pabtdss  Entitled  to  Allkqs  Ebbob.  . 

Where,  on  defendant's  appeal,  Appellate  Term,  1a  reversing  Jud^rment 
of  City  Court  in  favor  of  plaintiffs,  based  Its  decision  on  sole  ground  tlutt 
tliere  was  a  misjoinder  of  parties  plaintiff,  defendant,  whicli  has  not  ap- 
pealed from  determination  of  xVppellate  Terna,  cannot  on  plaintiffs*  ap- 
peal, be  heard  in  support  of  contention  that  judgment  of  City  Court  dis- 
mi^ssing  counterclaim  was  erroneous. 

2.  Pabtnershif  €s9258(G) — Action  on  Note — Change  in  Membebship. 

Though  note  for  price  of  goods  sold,  payable  to  partnersliip,  was  dated 
before  change  in  membership  of  firm,  yet,  wliere  change  took  place  be- 
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fore  deliTQTy  of  tm^  goods,  those  who  were  members  after  the  change 
could  bring  an  action  on  the  note ;  the  member  which  had  withdrawn  not 
being  a  necessary  party  plaintiff. 
S.  Bills  and  Note9  ^=»524 — Pboduction  of  Note — Pbesumption  of  Owneb- 

BHIP. 

Piwdnctlon  of  note  In  eutt  gave  rise  to  presumption  of  ownership  by 
parties  producing  it,  and  burden  was  on  defendant  to  show  that  the 
said  parties  were  not  real  ownera  and  holders  of  the  note. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Morris  S.  Trop  and  others  against  the  Gramercy  Choc- 
olate Company.  From  a  determination  of  the  Appellate  Term  (173  N. 
Y.  Supp.  467),  reversing  a  judgment  of  the  City  Court  in  favor  of 
plaiiitiffs,  plaintiffs  appeal  by  permission.  Determination  of  Appellate 
Term  reversed,  and  judgment  of  City  Court  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Reit  &  Kaminsky,  of  New  York  City  (Gilbert  Ray  Hawes,  of  New 
York  City,  of  counsel,  and  Hyman  J.  Reit,  of  New  York  City,  on  the 
brief),  for  appellants. 

Samuel  Hellinger,  of  New  York  City,  for  respondent. 

MERRELL,  J.  This  action  was  brought  in  the  City  Court  of  the 
city  of  New  York  to  recover  upon  a  promissory  note  alleged  to  have 
been  made  ^d  executed  by  the  defendant,  a  domestic  corporation,  and 
delivered  to  the  plaintiffs,  copartners  doing  business  under  the  name 
of  Caracas  Chocolate  Company,  whereby  it  is  alleged  the  said  defend- 
ant promised  and  agreed  to  pay  to  the  order  of  the  plaintiffs  the  sum  of 
$1,000,  with  interest. 

The  answer,  besides  general  denials,  alleged,  first,  that  the  note  sued 
upon  was  made,  executed,  and  delivered  by  the  defendant  to  John 
Sheffman,  one  of  the  plaintiffs  herein,  and  one  Felix  Moran,  who,  at 
the  time  of  the  giving  of  the  note,  are  alleged  to  have  been  copartners 
doing  business  under  the  firm  name  and  style  of  Caracas  Chocolate 
Company. 

For  a  second  separate  and  distinct  defense  the  defendant  alleged 
that  the  note  was  given  in  part  payment  for  10,000  pounds  of  chocolate 
liquor  furnished  by  plaintiffs  to  the  defendant,  which  liquor,  defendant 
alleged,  was  represented  and  warranted  to  be  up  to  a  certain  standard, 
fit  and  proper  for  the  manufacture  of  candies,  and  that  said  liquor 
was  accepted  by  the  defendant  to  be  used  in  connection  with  the  man- 
ufacture of  candies,  and  in  reliance  upon  the  aforesaid  representations 
and  warranties  of  the  plaintiffs  with  reference  thereto ;  that  said  liquor 
was  of  inferior  quality,  and  not  fit  or  proper  for  the  use  for  which  it 
was  purchased,  and  was  of  no  value  or  use  to  the  defendant. 

By  way  of  further  separate  and  distinct  defense,  and  as  counter- 
claim to  plaintiffs'  alleged  cause  of  action  upon  the  note,  the  defendant 
reaverred  the  allegations  as  to  the  inferior  quality  of  the  chocolate  liq- 
uor purchased  by  it,  and  alleged  that  bv  reason  thereof  it  had  suffered 
damages  in  the  sum  of  $2,000,  for  which  it  demanded  judgment  against 
the  plaintiffs. 
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To  defendant's  counterclaim,  plaintiflfs  replied,  denying  the  allega- 
.  tions  thereof,  except  that  the  plaintiffs  admitted  the  making  of  the  con- 
tract for  the  sale  and  delivery  of  the  chocolate  liquor. 

The  case  came  on  for  trial  and  was  tried  in  the  City  Court  before  the 
court  and  a  jury.  Upon  plaintiffs*  motion,  defendant's  counterclaim 
was  dismissed,  and  the  jury  rendered  a  verdict  in  plaintiffs'  favor  and 
against  the  defendant  upon  the  promissory  note  in  suit  for  the  sum  of 
$1,037.50,  upon  direction  of  the  trial  judge  presiding  thereat.  Judg- 
ment was  entered  thereon.  A  motion  was  made  to  set  aside  the  ver- 
dict and  for  a  new  trial  upon  the  usual  grounds,  and  the  same  was  de- 
nied. From  such  judgment  of  the  City  Court,  and  from  the  order  de- 
nying defendant's  motion  for  a  new  trial,  the  defendant  appealed  to  the 
Appellate  Term  in  and  for  the  First  Department.  Upon  said  appeal 
the  Appellate  Term  (173  N.  Y.  Supp.  4671  unanimously  reversed  the 
judgment  of  the  City  Court,  and  dismissed  plaintiffs'  complaint,  upon 
the  sole  ground  that  there  was  a  misjoinder  of  parties  plaintiff  herein, 
and  that  the  note  in  suit  was  really  given  by  the  defendant  to  said 
Sheffman  and  Moran,  as  such  copartners,  and  that  there  was  no  evi- 
dence that  the  plaintiffs  owned  the  note  in  suit.  By  permission  of  the 
Appellate  Term  the  plaintiffs  have  appealed  to  this  court,  and  ask  a  re- 
versal of  the  determination  of  the  Appellate  Term,  and  that  the  judg- 
ment entered  upon  the  verdict  pf  the  jury  in  the  City  Court  be  rein- 
stated and  affirmed. 

[1]  No  appeal  was  taken  by  the  defendant  from  the  determination 
of  the  Appellate  Term,  and  therefore  defendant  cannot  be  heard  in 
support  of  its  contention  that  the  judgment  of  the  City  Court  dismiss- 
ing defendant's  counterclaim  was  erroneous.  The  only  question  for 
determination  upon  this  appeal  is  that  which  formed  the  basis  of  the  de- 
termination of  the  Appellate  Term,  to  wit,  that  there  was  a  misjoinder 
of  parties  plaintiff  herein,  requiring  a  dismissal  of  the  complaint. 

[2,  3]  I  think  the  Appellate  Term  was  clearly  in  error  in  concluding 
that  there  had  been  a  misjoinder  of  parties  plaintiff.  It  is  true  that  on 
June  22,  1917,  when  the  order  was  given  by  the  defendant  for  the  10,- 
000  pounds  of  chocolate  liquor,  the  copartnership  of  Caracas  Chocolate 
Company  consisted  of  the  plaintiff  John  Sheffman  and  the  said  Felix 
Moran,  but  Moran  concededly  withdrew  from  the  firm  on  or  about 
June  30,  1917,  at  which  time  the  plaintiffs  Morris  S.  Trop  and  Walter 
L.  Bladen  entered  the  firm,  associating  themselves  with  the  plaintiff 
John  Sheffman  as  copartners  under  the  same  firm  name  and  style  of 
Caracas  Chocolate  Company.  The  evidence  further  shows  that  none 
of  the  chocolate  liquor  contracted  for  was  delivered  until  after  such 
change  in  the  firm,  and  that  while  the  note  bore  date  July  1,  1917,  it 
was  not,  in  fact,  delivered  to  the  plaintiffs  by  the*defendant  until  July 
27,  1917,  or  nearly  a  month  after  Moran  had  ceased  to  be  a  member 
of  the  firm.  Upon  the  trial  plaititiffs  produced  the  note  in  suit,  which 
production  gave  rise  to  the  presumption  of  ownership  by  the  parties 
producing  it.  Bell  v.  Tilden,  16  Hun,  346;  Bedell  v.  Caril,  33  N.  Y. 
581 ;  Mechanics*  &  Traders'  Bank  v.  Livingston,  6  Misc.  Rep.  81,  26 
N.  Y.  Supp.  25 ;  Shute  v.  Jones,  78  Hun,  99,  28  N.  Y.  Supp.  1072. 

The  note  in  suit,  payable  to  the  order  of  Caracas  Chocolate  Compa- 
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ny,  was  indorsed  in  the  firm  name  by  M.  S.  Trap  and  John  Sheffman, 
two  members  of  the  firm.  The  presumption  thus  arising  from  the  pos- 
session of  the  promissory  note  by  the  plaintiffs  made  out  a  bona  fide 
title  thereto,  and  the  burden  then  fell  upon  the  defendant  to  show  that 
the  parties  producing  it  were  not  the  real  owners  and  holders  thereof. 
No  attempt  was  made  on  defendant's  part  to  dispute  such  presumptive 
ownership,  and  the  jury  were  justified  in  finding  that  the  plaintiffs  were 
the  owners  and  holders  of  said  note,  and  entitled  to  judgment  thereon. 
Upon  the  trial  Moran  was  sworn  as  a  witness  in  behalf  of  the  defend- 
ant and  he  testified  that,  while  he  had  in  June,  1917,  been  a  member 
of  the  firm  doing  business  under  the  name  and  style  of  Caracas  Choc- 
olate Company,  he  left  the  firm  on  or  about  the  1st  of  July,  at  which 
time  the  firm  was  dissolved.  It  is  therefore  entirely  clear  that  Moran 
was  not  interested  in  the  recovery  upon  the  note  in  suit,  and  was  not  a 
proper  party  plaintiflF,  as  he  never  had  any.  title  to  or  interest  in 
said  promissory  note.  Therefore  the  assumption  of  the  Appellate 
Term  that  the  note  was  given  to  SheflFman  and  Moran  is  unsupported 
by  the  evidence  in  the  case ;  and  the  defendant  gave  no  evidence  over- 
coming the  presumption  of  ownership  of  the  note  in  the  plaintiffs,  aris- 
ing from  its  possession  and  production  upon  the  trial. 

The  determination  of  the  Appellate  Term  should  be  reversed,  and 
the  verdict  of  the  City  Court  should  be  reinstated,  and  the  judgment 
entered  thereon  affirmed,  with  costs.    Order  filed.    All  concur. 


In  re  TUCKER  et  aL 

(Supreme  Court,  Appelate  Division,  First  Department    May  2,  1919.) 

Eminent  Domain  ^=»243(1) — Acquisition  of  Land  for  Paek — Compensation 
— Gross  Award  to  Life  Tenant — Conclusiveness  on  Acceptance. 

Under  General  Rules  of  Practice,  No.  85,  where  dty  acquired  land  for 
park,  and  commissioners  of  estimate  awarded  life  tenant  gross  payment  of 
fkve-sixths  of  present  worth  of  life  interest,  which  he  accepted  in  lieu  of 
his  right  to  annual  income,  report  of  commissioners  being  confirmed,  and 
no  appeal  taken,  life  tenant,  because  he  has  outlived  his  expectajicy,  and 
so  has  not  obtained  a  good  bargain,  cannot  restore  compensation  fund  to 
its  original  amount  and  receive  its  accumulations  above  that  amount. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  Joseph  Eugpene  Tucker  and  Clar- 
ence Hubert  Livingston,  for  the  payment  to  them  of  part  of  the  sfc- 
cumulations  on  moneys  deposited  as  award  to  unknown  owners,  in  a 
proceeding  entitled  "Tucker  v.  Bingaman,  in  the  Matter  of  the  Depart- 
ment of  Public  Works,  for  and  in  Behalf  of  the  Mayor,  Aldermen 
and  Commonalty  of  the  City  of  New  York,  Relative  to  Acquiring  Title 
to  Two  Public  Parks,  or  Places  on  the  East  River,  Containing  Lands 
Now  Bounded  by  Eighty-Fourth  Street,  Eighty-Sixth  Street,  Avenue 
B,  and  the  East  River,  and  Also  That  Portion  of  Avenue  B  Lying 
Between  tfie  Northerly  Line  of  Seventy-Ninth  Street  and  the  Norther- 
ly Line  of  Eighty-Third  Street,  in  the  City  of  New  York.    From  an 
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order  dcny^  ;tl^  application  of  petitioners  to  be  paid'certain  sums  of 
money  deposited  with  the  city  chamberlain  (104  Misc.  Rep.  617,  172 
N.  Y.  Supp.  701),  petitioners  appeal.    Affirmed. 

Ar^ed  before  CLARKE,  P.'  J.,  and  LAUGHLIN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

James  Dunne,  of  New  York  City,  for  appellant. 
William  P.  Burr,  Corp.  Counsel,  of  New  York  City  Qoel  J.  Squier, 
of  New  York  City,  of  counsel),  for  respondent. 

PAGE,  J.  The  city  of  New  York,  in  1875,  instituted  a  proceeding 
to  acquire  title  to  land  bounded  by  Eighty-Fourth  street  on  the  south, 
Eighty-Sixth  street  on  the  north.  Avenue  B  on  the  west,  and  the 
East  River  on  the  east,  for  the  purpose  of  establishing  public  parks. 

This  property  was  vested  in  Robert  Swift  Livingston,  who  died 
February  25,  1867,  leaving  a  last  will  and  testament,  whereby  he  de- 
vised the  property  to  his  son,  Clarence  Hubert  Livingston,  for  life, 
and  at  his  death  to  his  issue,  if  he  should  die  leaving  issue,  and,  if  he 
should  die  without  issue,  same  should  go  to  the  testator's  daughters 
and  his  son  Robert  Francis  Livingston  in  fee  simple.  Commissioners 
of  estimate  and  assessment  were  appointed  by  the  Supreme  Court,  and 
made  a  report  to  said  court  March  29,  1876,  wherein  an  award  was 
made  for  the  real  property  taken  in  the  sum  of  $180,947,  payable  as 
follows:  To  Clarence  Hubert  Livingston  57.56  per  cent,  of  the  award; 
to  Clara  O.  L.  Tucker  11.512  per  cent,  of  the  award;  to  unknown 
owners  30.928  per  cent. 

This  report  was  duly  confirmed  by  an  order  of  the  Supreme  Court 
entered  April  1,  1876.  The  amount  of  the  respective  shares  payable  to 
the  parties  named  would  amount  to:  Clarence  Hubert  Livingston, 
$104,153.08;  Clara  O.  L.  Tucker,  $20,830.64;  and  to  unknown  own- 
ers, $55,963.28. 

The  share  of  Clarence  Hubert  Livingston  represented  five-sixths  of 
the  then  present  worth  of  his  interest  as  a  life  tenant  under  the  will  of 
his  father,  Robert  Swift  Livingston,  in  the  lands  acquired.  The  share 
of  Clara  O.  L.  Tucker  represents  a  one-sixth  interest  of  the  then  pres- 
ent worth  of  Clarence  Hubert  Livingston's  interest  as  life  tenant  in 
the  land  acquired.  This  one-sixth  interest  was  assigned  to  her  by  her 
brother,  Clarence  Hubert  Livingston. 

On  August  6,  1876,  Clarence  Hubert  Livingston  executed  a  release 
to  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  Yoric  of 
his  interest  in  the  award  on  payment  to  him  by  the  comptroller  of  the 
above-mentioned  sum  of  $104,153.08,  The  amount  deposited  to  un- 
known owners,  with  the  accumulated  interest  thereon,  amounted  on 
July  25,  1918,  to  $221,924.83.  The  petitioners  Clarence  Hubert  Liv- 
ingston and  Joseph  Eugene  Tucker,  who  succeeded. to  his  mother's 
one-sixth  interest  in  the  life  estate  of  said  Livingston,  petitioned  the 
court,  asking  for  an  order  directing  that  all  accumulations  )accrued 
since  February  20,  1877,  in  excess  of  $180,947,  the  amount  of  the 
original  award,  and  any  and  all  increases  or  incomes  hereafter  until 
the  death  of  Clarence  Hubert  Livingston,  be  paid  to  Clarence  Hubert 
Livingston  five-sixths  and  to  Joseph  Eugene  Tucker  one-sixth. 
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The  theory  on  which  this  proceeding  seems  to  be  based  is  that  the 
original  award  of  the  value  of  the  life  estate  to  the  petitioner  Living- 
ston was  wholly  unauthorized,  and  that  the  whole  amount  of  the  $180,- 
947  should  have  been  invested,  and  the  income  thereof  paid  to  him  for 
life.  ^ 

This  contention  is  not  well  founded.  Rule  85  of  the  General  Rules 
of  Practice,  which  was  in  force  at  the  time  of  this  proceeding,  pro- 
vided : 

"Whenever  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or  In  dower,  is 
entitled  to  the  annual  interest  or  income  of  any  sum  paid  into  court  and  in- 
vested in  permanent  securities,  such  party  shall  be  charged  with  tJie  expense 
of  investing  such  sum,  and  of  receiving  and  paying  over  the  interest  or  In- 
come thereof;  but  if  such  pai-ty  is  willing,  and  consents  to  accept  a  gross 
sum  in  lieu  of  such  annual  interest  or  income  for  life,  the  same  shall  be  esti- 
mated according  to  the  then  value  of  an  annuity  of  6  per  cent,  on  the  prind* 
pal  sum,  during  the  probable  life  of  such  person,  according  to  the  Portsmouth 
or  Northampton  Tables." 

The  petitioner  Livingston  was  represented  in  said  proceeding  by  an 
attorney,  and  the  award  was  made  in  the  form  in  which  it  was  on  his 
application,  after  it  had  been  explained  to  the  petitioner  that  he  could 
receive  the  income  from  the  fund,  or  he  could  obtain  a  gross  sum  as 
the  value  of  his  life  estate.  The  report  was  confirmed,  and  no  appeal 
was  taken  therefrom.  The  theory  on  which  a  Ufe  tenant  is  allowed  to 
receive  a  gross  sum  is  that  such  sum  represents  the  income  that  he 
would  receive  during  the  estimated  existence  of  his  life,  and  the  ac- 
cumulations on  the  remainder  go  to  pay  back  the  money  advanced  out 
of  the  principal  to  re-establish  the  trust  fund.  If  the  life  tenant  dies 
before  the  time  of  his  life  expectancy,  the  remaindermen  receive  a 
less  amount  than  the  principal  of  their  fund,  and  of  course,  if  the 
life  tenant  lives  longer  than  his  expectation  of  life,  the  remainder  is 
increased  by  that  much.  When  the  life  tenant  accepted  a  sum  certain 
in  lieu  of  his  right  to  an  annual  income  from  the  property,  he  releas- 
ed all  claims  to  any  accumulations  by  way  of  income  on  the  fund.  The 
sole  grievance  that  the  petitioner  seems  to  have  is  tiiat,  having  lived 
longer  than  his  life  expectancy,  he  did  not  obtain  as  good  a  bargain  as 
he  thought  he  did  when  the  same  was  made.  He  wishes  now  to  restore 
the  fund  to  the  original  amount,  and  to  receive  the  accumulations 
above  that  amount,  and  to  restore  himself  to  his  position  as  life  tenant. 

This  cannot  be  done.  He  made  his  election,  which  has  been  con- 
firmed by  an  order  of  the  court,  and  he  must  abide  by  it. 

The  order  will  be  affirmed,  with  costs.     Order  filed.    All  concur. 
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TRUAX  V.  KNOX. 
(Supreme  Conrt,  Appellate  DiTision,  Third  Department    May  7,  1^19.) 

1.  Landlokd  and  Tenant  ^s»162— Duty  to  Pubnibh  BLBVAiaB  Sbbyice  ob 

Safe  Subbtitute. 

Where  owner  of  a  building  had  contracted  to  give  plaintiil,  tenant  hav- 
ing an  office  on  the  fourth  floor,  elevator  service,  it  was  defendant's  duty, 
the  elevator  service  failing  on  the  occasion  in  question,  to  furnish  a 
reasonably  safe  substitute  as  a  means  of  egress. 

2.  Landlobo  and  Tenant  ^s»169(11) — ^Injuby  to  Tbnaniv— Nequobncb  of 

Landlobd—Question  fob  Jubt. 

Whether  defendant  owner  of  building  was  negligent  in  not  having  a 
light  at  the  head  of  the  stairway,  when  elevator,  the  means  of  exit  for 
which  plaintiff  tenant,  having  office  on  the  fourth  floor,  had  contracted, 
was  not  available,  J^d  for  the  jury. 

3.  Landlobd   and  Tenant  9s»l69<ll)— Injubt  to   Tenant — Contbibutobt 

Negligence — Question  fob  Jubt. 

Whether  plaintiff  tenant,  who  had  office  on  fourth  floor  of  building,  and 
who  was  Injured  by  falling  down  a  stairway  after  dark,  while  attempt- 
ing to  turn  on  a  light  when  elevator  was  not  available  as  a  means  of 
egress,  was  negligent,  held  a  jury  question.  , 

4.  Appeal  and   Ebbob  €=»927(3) — Nonsuit— Viewing  Bvidence  in   Light 

Most  Favorable  to  PLAiNTirF. 

In  case  of  nonsuit,  plaintiff,  is  entitled  to  the  most  favorable  Inferences 
properly  deduclble  from  the  evidence. 

Henry  T.  K^ogg,  J.,  dissenting. 

Appeal  from  Trial  Term,  Fulton  County. 

Action  by  William  G,  Truax  against  Rose  Knox.  From  a  judgment 
dismissing  the  complaint  at  the  close  of  plaintiff's  evidence,  he  appeals. 
Reversed,  and  new  trial  ordered. 

The  defendant  owns  an  office  building  in  GloversvUle,  N.  Y.,  five  stories 
high,  with  elevator  service.  The  plaintiff  was  a  tenant  having  an  office  on  the 
fourth  floor,  and  according  to  his  testimony  was  entitled  as  such  tenant  to 
elevator  service.  Next  to  the  elevator  is  a  stairway  leading  to  the  floor  below, 
and  which,  with  other  stairways  connectiBg  the  different  floors,  furnishes  a 
means  of  ingress  and  egress  to  and  from  the  building.  There  are  three  halls 
on  the  fourth  floor.  One  extends  along  the  front  of  the  building,  and  affords 
immediate  access  to  the  elevator  and  stairway.  Another  extends  along  the 
rear  of  the  building,  and  on  this  hall  the  plaintiff's  office  was  located.  The 
third  hall  connects  the  other  two  directly  opposite  the  levator.  There  are 
also  three  electric  lights  on  this  floor,  operated  independently  of  each  other. 
One  is  at  the  head  of  the  stairway  near  the  elevator,  and  2  or  3  feet  back  from 
the  upper  step  of  the  stairway.  Another  is  in  the  connecting  hall,  opposite 
the  elevator,  and  about  20  feet  therefrom.  The  third  ll^t  is  in  the  rear  hall, 
opposite  the  plaintifTs  office. 

About  11  o'clock  in  the  evening  plaintiff  and  bis  assistant  proceeded  from 
the  office  to  the  elevator  for  the  purpose  of  leaving  the  building.  The  light 
in  the  connecting  hall  was  the  only  one  burning.  As  they  passed  under  this 
light,  the  assistant  of  the  plaintiff  extinguished  it,  leaving  the  hall  in  total 
darkness.  They  proceeded  straight  ahead  to  the  elevator  and  signaled  the 
operator,  but  he  was  not  in  attendance  and  the  elevator  failed  to  respond. 
The  assistant  told  his  employer  to  wait  and  he  would  go  back  and  turn  aa 
the  light,  which  he  had  just  put  out,  and  proceeded  to  do  so.  The  plaintiff, 
not  waiting  for  that  light,  attempted  to  turn  on  the  light  near  the  head  of  the 
stairway,  and  while  reaching  up  for  that  purpose  in  the  darkness  miscalcu- 
lated the  exact  position  of  the  stairway  and  fell  down  the  same,  thereby 
injuring  himself. 

^s»For  other  cases  see  same  topic  A  KEY-NUMBBR  in  all  Key-Numbered  Dlgetfts  A  lodeies 
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Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  J  J. 

Samuel  Levy,  of  New  Yor^  City,  for  appellant. 
John  J.  Scully,  of  Albany,  for  respondent. 

COCHRANE,  J.  The  defendant  insists,  first,  that  she  was  under 
no  obligation  to  furnish  a  light ;  and,  second,  that,  if  such  an  obliga- 
tion rested  on  her,  she  met  it  by  having  a  light  in  the  intersecting  hall, 
v/hich  was  extinguished  by  the  plaintiff  and  his  assistant  on  their  way 
to  the  elevator. 

[1,2]  As  to  the  first  proi5osition,  the  defendant  relies  on  Rohrbacher 
V.  Gillig,  203  N.  Y.  413,  96  N.  E.  733,  Hilsenbeck  v.  Guhring,  131  N. 
Y.  674,  30  N.  E.  580,  and  Brugher  v.  Buchtenkirsh,  167  N.  Y.  153,  60 
N.  E.  420.  Those  were  all  hallway  cases.  They  establish  that  in  the 
absence  of  a  statutory  requirement  or  of  an  express  contract  there  is 
ordinarily  no  obligation  on  the  part  of  a  landlord  to  keep  hallways 
lighted.  The  present  is  the  case  of  a  stairway,  which  is  more  dangerous 
than  a  hallway.  But  the  same  rule  in  respect  to  hallways  and  €tair- 
ways  is  stated  in  16  Ruling  Case  Law,  §  560.  In  the  instant  case  the 
defendant  had  contracted  with  the  plaintiff  to  give  him  elevator  serv- 
ice, thereby  relieving  him  from  the  use  of  the  stairway.  The  elevator 
service  failing  on  the  occasion  in  question,  it  was  clearly  the  duty  of 
the  defendant  to  furnish  a  reasonably  safe  substitute  as  a  means  of 
egress.  Such  duty  should  be  measured  by  the  exigency  of  the  plaintiff, 
lawfully  in  a  dark  building  and  denied  the  usual  means  of  exit  for 
which  he  had  contracted.  The  plaintiff  was  a  stranger  to  the  stairway. 
By  virtue  of  his  contract  he  was  under  no  duty  to  familiarize  himself 
with  its  exact  location  or  peculiarities  of  construction,  as  would  be  the 
case  if  he  had  been  required  by  his  contract  to  use  it  as  a  way  of  neces- 
sity or  convenience.  I  think  the  authorities  cited  have  no  application  to 
such  a  situation,  and  that  it  cannot  be  held  as  matter  of  law  that  the 
defendant  was  under  no  obligation  under  these  circumstances  to  light 
the  stairway. 

As  to  the  second  proposition,  that  there  was  a  light  which  the  plain- 
tiff extinguished,  there  is  evidence  that  the  lights  were  turned  on  and 
off  by  the  tenants  to  suit  their  convenience.  One  witness  testified  that 
the  last  person  leaving  the  building  would  turn  off  the  light.  When  the 
plaintiff's  assistant  extinguished  the  light  in  the  connecting  hall,  he  ex- 
pected the  elevator  was  in  operation.  His  act  in  so  doing  was  in  the 
interest  of  the  defendant,  and,  as  the  jury  might  have  found,  was  jus- 
tified by  custom,  and  had  the  acquiescence  of  the  defendant.  The  case 
must  be  considered  from  the  standpoint  of  the  plaintiff,  when  he 
reached  the  elevator  and  found  himself  in  darkness,  and  with  no  way 
of  getting  out  of  the  building  except  by  walking  down  the  stairs.  This 
was  a  situation  which,  from  the  evidence,  the  jury  might  properly 
liave  found  should  have  been  anticipated  by  the  defendant  and  guarded 
against  by  having  the  light  in  operation  at  the  head  of  the  stairway. 
This  was  the  one  which  naturally  and  properly  would  have  been  used 
to  light  the  stairway.  Had  that  light  been  burning,  the  accident  would 
not  have  happened. 
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[8]  Nor  do  I  think  that  the  plaintiff's  contributory  n^ligence  can 
be  asserted  as  matter  of  law.  In  each  of  the  cases  above  cited  it  was 
so  held  against  the  plaintiff.  It  was  also  so  held  in  Piper  v.  New  York 
Central  &  Hudson  River  Railroad  Co.,  155  N.  Y.  224,  50  N.  E.  851,  41 
L.  R.  A.  724,  66  Am.  St.  Rep.  560,  and  Dailey  v.  Distler,  115  App.  Div. 
102,  100  N.  Y.  Supp.  679,  cited  by  defendant.  But  the  negligence  of 
the  plaintiff  in  all  of  those  cases  consisted  in  the  assumption  that  the 
floor  on  which  the  plaintiff  was  walking  in  a  strange  place  continued 
at  the  same  level.    In  the  Piper  Case  it  was  said : 

''He  [the  plaintlfri  had  two  courses  open  to  him.  He  could  wait  for  the 
light  to  be  renewed,  or  he  could  try  to  reach  the  closet  door  without  any 
sufficient  light  to  guide  him.  What  he  said  he  did  was  to  step  out,  without 
any  hesitation,  to  open  the  door  that  he  came  to,  and  to  continue  on  in  perfect 
conddence,  and  that  thus  he  fell  off  of  the  car/' 

*  In  the  Dailey  Case  it  was  said : 

"She  [the  plaintiff]  was  not  permitted  to  take  it  for  granted  that  the 
passageway  would  continue  on  the  same  leveL" 

In' the  Brugher  Case  it  was  said: 

••We  know  of  no  reason  or  aistom  which  Justifies  one  entering  a  strange 
house  in  assuming  that  the  hall  will  continue  at  the  same  level." 

Here  the  plaintiff  made  no  such  assumption.  He  knew  of  the  ex- 
istence of  the  stairway.  He  had  it  in  his  mind.  It  was  necessary  for 
him  to  use  it,  and  he  was  preparing  to  use  it.  Preliminarily  to  so  do- 
ing, and  as  a  precautionary  measure,  he  was  attempting  to  provide 
himself  a  light,  which,  as  we  have  seen,  the  jury  might  have  found  it 
was  the  duty  of  the  defendant  to  provide.  In  making  this  attempt  he 
fell.  He  did  not  fall  by  walking  off  the  stairway,  unmindful  of  its 
existence,  as  in  the  cases  cited.  In  attempting  to  turn  on  the  light  he 
was  doing  what  in  the  Piper  Case,  as  above  cited,  it  is  stated  he  should 
have  done.    Also  in  the  Hilsenbeck  Case  it  is  stated: 

"In  such  case,  and  in  the  darkness,  he  should  not  have  proceeded  in  a  per- 
fectly strange  place  without  a  light,  or  in  some  way  taking  precautions  which 
would  have  enabled  him  to  proceed  in  safety." 

The  case  seems  to  be  differentiated  from  any  of  those  cited. 

[4]  It  may  be  that  the  plaintiff  was  negligent;  but  in  my  opinion 
this  question,  as  well  as  the  question  of  the  defendant's  negligence, 
should  have  been  submitted  to  the  jury  for  their  determination.  This 
being  a  nonsuit,  the  plaintiff  is  entitled  to  the  most  favorable  infer- 
ences properly  deducible  from  the  evidence.  I  think  the  case  of  the 
plaintiff  put  the  defendant  to  her  proof. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event.  All  concur,  except  HENRY  T.  KELr 
LOGG,  J.,  who  dissents. 
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KOMOLIi  V.  SHULTS  BBBAD  OO. 

(Supreme  Court,  Appellate  Dtvision,  Blrst  Department.    May  2,  1W9.) 

Damages  ^=>16e(l>—EviDKN0E— Cause  or  iNJtJEY. 

In  an  action  for  personal  injuries  daimed  to  result  In  nenrastlienia,  if 
was  error  to  exclude  defendant's  expert  evidence  as  to  whether  a  mis- 
placed kidney  was  a  competent  producing  cause  of  plaintilTs  neurasthenic 
condition;  it  appearing  that  she  had  a  misplaced  kidney  prior  to  the 
accident. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Cornelia  T.  KomoU  against  the  Shults  Bread  Company. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

William  Butler,  of  New  York  City,  for  appellant. 

Noble,  Estabrook  &  McHarg,  of  New  York  City  (Almond  D.  Fisk, 
of  New  York  City,  of  counsel,  and  Joseph  P.  Shelby,  of  New  York 
City,  on  the  brief),  for  respondent. 

PAGE,  J.  The  action  is  to  recover  damages  for  personal  injuries 
sustained  by  reason  of  the  negligence  of  the  defendant's  employe.  The 
chief  element  of  damage  was  the  fact  that  the  plaintiff  was  suffering 
from  neurasthenia,  a  result,  as  the  plaintiff  claimed,  of  the  injuries  sus- 
tained by  reason  of  the  collision. 

It  was  proven  in  the  plaintiff's  case  that  she  had  prior  to  the  acci- 
dent, and  still  had,  a  displaced  kidney,  and  that  neurasthenia  could  be 
caused  by  such  displacement.  When,  however,  the  medical  experts  of 
the  defendant  were  asked,  at  the  conclusion  of  hypothetical  questions 
stating  the  substance  of  the  testimony,  "Can  you  say  with  reasonable 
certainty  whether  or  not  the  misplaced  kidney  is  a  competent  produc- 
ing cause  of  her  neurasthenk  condition  ?"  the  questions,  on  the  objec- 
tion of  the  plaintiff's  attorney,  were  excluded  by  the  court.  This  was 
error.  The  defendant  was  entitled  to  have  the  questions  answered. 
They  had  an  important  bearing  on  a  vital  issue  of  the  case,  whether  the 
injuries  for  which  she  sought  to  recover  were  the  result  of  negligent 
acts  of  the  defendant. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.    Order  filed.    All  concur. 

^s»For  other  <ia8eB  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indezer 
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(106  Misc.  R^.  835) 

IOWA  SEOUKITIBS  OOBPORATION  T.  RIDGBWOOD  NAT.  BANBL 

(Supreme  CJourt,  Trial  Term,  New  Tork  Ck>tmt7.    February*  1919.) 

Corporations  ^=:»123(7) — Plbdqs  of  Stock— Lkqai,  Tztlb. 

In  view  of  Personal  Property  Law,  §|  162-185,  the  legal  title  of  stock 
deposited  as  collateral  for  a  loan,  with  the  indorsement  of  the  firm  to 
which  the  stock  had  been  issued,  vested  in  the  pledgee,  as  against  a 
plaintiff  seeking  to  reclaim  the  stock,  notwithstanding  plaintiff  might  have 
a  beneficial  interest  therein,  as  between  himself  and  the  pledgor. 

Action  by  the  Iowa  Securities  Corporation  against  the  Ridgewood 
National  Bank  for  the  reclamation  of  two  stock  certificates  of  the  Iowa 
Savings  Bank,  delivered  as  collateral  for  a  loan.  Complaint  dis- 
missed. 

Hunt,  Hill  &  Betts,  of  New  York  City  (George  C.  Spraguc,  of  New 
York  City,  and  Barton  Comeau,  of  Boston,  Mass.,  of  cpunsel),  for 
plaintiff. 

Robert  H.  Wickert,  of  Brooklyn  (Thomas  Cradock  Hughes,  ol 
Brooklyn,  of  counsel),  for  defendant. 

GREENBAUM,  J.  This  action  is  brought  for  the  reclamation  of 
two  stock  certificates  of  the  Iowa  State  Savings  Bank,  each  for  100 
shares,  delivered  to  the  defendant  as  collateral  for  a  loan  made  to  the 
firm  of  Morgan,  Truett  &  Co.  on  March  17,  1918.  The  action  is 
ostensibly  based  upon  the  provisions  of  section  168  of  the  Personal 
Property  Law  (Consol.  Laws,  c.  41).  Sections  162  to  185  of  the  Per- 
sonal Property  Law  were  enacted  by  chapter  600,  Laws  of  1913,  in 
the  interest  of  uniformity  of  legislation  in  the  United  States.  Sec- 
tion 162  provides  that  the  title  to  a  certificate  of  stock — 
"can  be  transferred  only  (a)  by  delivery  of  the  certificate  indorsed  either  in 
blank  or  to  a  specified  person  by  the  person  appearing  by  the  certificate  to  be 
the  owner  of  the  shares  represented  thereby,  or  (b)  by  delivery  of  the  certifi- 
cate and  a  separate  document  containing  a  written  assignment  •  ♦  ♦ 
signed  by  the  person  appearing  by  the  oeftiflcate  to  be  the  owner  of  the  shares 
represented  thereby." 

Section  165  provides  that: 

"The  title  of  a  transferee  of  a  certificate  nnder  a  power  of  attorney  or  as- 
signment not  written  upon  the  certificate,  and  the  title  of  any  person  claiming 
under  such  transferee,  shaU  cease  and  determine  if,  at  any  time  prior  to  the 
surrender  of  the  certificate  to  the  corporation  Issuing  it,  another  person,  for 
value  in  sood  faith,  and  without  notice  of  the  prior  transfer,  shall  purchase 
and  obtain  delivery  of  such  certificate  with  the  Indorsement  of  the  person  ap- 
pearing by  the  certificate  to  be  the  owner  thereof.    •    •    •  " 

Section  166  provides : 

"The  delivery  of  a  certificate  to  transfer  title  in  accordance  with  the  pro- 
visions of  section  162  is  effectual,  except  as  provided  in  section  168,  though 
made  by  one  havinj?  no  right  of  possession  and  having  no  authority  from  the 
owner  of  tlie  certificate  or  from  the  person  purporting  to  transfer  the  title." 

Under  section  167  the  indorsement  of  a  certificate  by  the  person 
appearing  therein  to  be  the  owner  thereof  is  effectual,  "except  as  pro- 

^s»For  other  cases  see  same  topic  A  KET-NUMBER  In  all  Key-Numbered  Diseets  A  Indexes 
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vided  in  section  168,"  in  spite  of  fraud,  duress,  mistake,  revocation, 
deaths  incapacity  or  lack  of  consideration.  The  exceptions  above 
referred  to  in  section  168  are  not  applicable  to  the  facts  in  this  case. 
On  the  contrary,  section  168  is  in  support  of  defendant's  position.  It 
is  there  expressly  provided  that  no  reclamation  or  rescission  of  a 
transfer  of  stock  may  be  had  in  a  case  where — 

"the  certificate  has  been  transferred  to  a  purchaser  for  value  In  good  faith 
without  notice  of  any  facts  making  the  transfer  wrongful." 

It  is  not  disputed  that  the  defendant  acquired  the  certificates  of 
stock  in  suit  for  value  in  good  faith  and  without  notice  of  any  facts 
making  the  transfer  to  it  unlawful.  In  this  connection  we  may  refer 
to  section  183  of  the  Personal  Property  Law,  which  reads : 

"  *Tltle*  means  legal  title  and  does  not  include  a  merely  equitable  or  benefi- 
cial ownership  or  interest" 

It  would  seem  to  follow  that  under  the  statute  and  under  the  facts, 
which  show  that  the  certificates  in  dispute  were  issued  in  the  name  of 
Morgan,  Truett  ft  Co.,  and  were  delivered  to  the  defendant  with 
their  indorsement,  the  legal  title  thereto  became  vested  in  the  de- 
fendant upon  their  delivery  under  section  162,  and  whatever  title  the 
plaintiff  theretofore  may  have  acquired  became  extinguished  as 
against  the  defendant  under  the  provisions  of  section  165.  The  prac- 
tical effect  of  the  1913  amendments  of  the  Personal  Property  Law 
is  to  expand  the  character  of  negotiability  of  certificates  of  stock  by 
their  indorsement  and  delivery.  Hence,  even  though  it  be  assumed 
that,  as  between  the  plaintiff  and  Moi^n,  Truett  &  Co.,  the  former 
is  entitled  to  be  regarded  as  the  legal  or  equitable  owner  of  the  cer- 
tificates in  question,  it  is  evident  that  the  very  section  of  the  Personal 
Property  Law  upon  which  this  action  is  predicated  precludes  the  plain- 
tiff from  any  recovery  against  the  defendant.  The  complaint  must  be 
dismissed  upon  the  merits. 

Judgment  accordingly. 


DUFF  &  CX)NGE>R,  Inc.,  y.  MAKIiEIT. 

(Supreme  Court,  Appellate  Term,  First  Department*    liay  13,  1919.) 

1.  Bbokebs  ^=»86(4) — ^Action  fob  Co^qcission — Evidence— Adhissibiutt. 

In  action  for  commission  for  procuring  purchaser  for  defendant's  prop- 
erty, where  other  brokers  were  employed,  and  a  sale  through  any  broker 
was  to  terminate  the  employment,  testimony  tending  to  ahoV  that  at  the 
time  of  plaintiff's  offer  property  had  been  sold  through  other  brokers 
was  admissible. 

2.  Appsal  and  Ebbob  ^=:>1066(1) — ^Ebronbovs  Exclusion  or  Evidence — ^Pbej- 

UDioiAL  Ebbob. 

In  action  for  commission  tor  procuring  purchaser  for  defendant's  prop- 
erty, where  other  brokers  were  employed  and  a  sale  through  any  broiler 
was  to  terminate  the  employment,  excluding  testimony  tending  to  show 
that  at  the  time  of  plaintiff's  offer  property  had  been  sold  through  other 
brokers  was  prejadiclal  error. 

«=»F«ir  other  cmm  see  ■ame  topic  *  KBT-NUMBBR  in  all  Key-Nnmbered  Dtgesta  A  Indexes 


Digitized  by 


Google 


778  175  NBW  YORK  SUPPLBMBNT  (Sup.  Ct 

3.  Bbokebs  ^=»85(4) — ^Action  fob- Comhission — ^Evidenob — ADMissiBiLrrT. 

In  action  for  commission  for  procuring  purchaser  for  defendant's  prop- 
erty, where  other  brokers  were  employed  and  a  sale  through  any  broker 
was  to  terminate  the  employment,  testimony  tending  to  show  that  at  the 
time  of  plaintifTs  offer  the  pn^perty  had  been  sold  through  other  l)rokers, 
was  relevant  upon  the  probability  or  improbability  of  the  testimony  of- 
fered by  each  party. 

4.  Bbokebs  ^=»85(4) — ^Action  fob  Commission — Evidence — Admissibiutt. 

In  such  case,  where  defendant  claimed  that,  when  informed  of  plain- 
tifTs offer,  he  told  plaintiff  that  the  property  had  been  sold  through, 
other  brokers  and  that  contract  would  be  secured  on  the  following  day, 
it  was  error  to  exclude  in  evidence  a  contract  of  sale,  apparently  ex- 
ecuted on  the  following  day,  pursuant  to  alleged  prior  acceptance  of 
offer. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  DufF  &  Conger,  Incorporated,  against  John  F.  Makley. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and  FINCH, 
JJ- 

Bauerdorf  &  Taylor,  of  New  York  City  (Howard  C.  Taylor,  of  New 
York  City,  of  counsel),  for  appellant. 

Pressinger  &  Newcombe,  of  New  York  City  (Richard  S.  Newcombe 
and  Elmer  E.  Wigg,  both  of  New  York  City,  of  counsel),  for  respond- 
ent. 

FINCH,  J.  The  action  was  brought  to  recover  a  commission  claim- 
ed by  plaintiff  for  procuring  a  purchaser  for  defendant's  property. 

The  plaintiff  testified  that  he,  as  well  as  other  brokers,  was  employed 
to  sell  defendant's  property,  and  that  defendant's  lowest  price  for  same 
was  $34,000;  that  plaintiff  on  October  30,  1918,  submitted  to  defend- 
ant over  the  telephone  an  oflFer  of  $33,000,  to  be  paid  $1,000  cash  on 
signing  contract,  and  the  balance  in  bonds  of  the  Island  Oil  &  Trans- 
portation Company,  or,  at  defendant's  option,  all  cash,  which  offer  the 
defendant  duly  accepted  and  requested  confirmation.  Defendant  de- 
nied any  such  agreement,  but  swore  that  on  the  evening  of  October  30, 
1918,  plaintiff  telephoned  him  that  he  had  an  offer  for  the  property, 
but  that  defendant  informed  plaintiff  the  property  had  already  been 
sold  that  day  for  $34,000  through  other  brokers,  and  that  the  contract 
was  to  be  signed  the  next  day,  but  that,  if  the  parties  concerned  did  not 
make  good,  defendant  would  like  to  talk  to  plaintiff's  client. 

Merely  a  question  of  fact  was  presented  as  to  what  this  telephone 
conversation  actually  was,  and  if  the  case  had  been  properly  presented 
to  the  jury  there  would  be  no  ground  for  disturbing  their  verdict  The 
court,  however,  ruled  out  all  testimony  which  the  defendant  attempted 
to  introduce  in  corroboration  of  his  contention  that  the  property  had 
actually  been  sold  previous  to  the  time  when  the  plaintiff  alleges  he  ac- 
cepted plaintiff's  offer.  This  offered  testimony  consisted  of  conversa- 
tions with  other  brokers  and  persons  showing  the  said  prior  acceptance 
of  another  offer,  subject  to  connection  by  the  testimony  of  such  other 
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brokers  and  persons,  who  were  present  in  court,  to  the  same  effect. 
This  testimony  was  offered  and  excluded.  | 

[1-3]  In  an  action  for  broker's  commission,  where  other  brokers  ar€ 
.employed  and  a  sale  of  the  property  through  any  broker  is  to  terminate 
the  employment,  testimony  tending  to  show  that  the  defendant  had  al- 
ready sold  the  property  is  admissible,  and  its  exclusion  in  the  case  at 
bar  was  prejudicial  error.  Goldsmith  v.  Cook  (Com.  PL)  14  N.  Y.  S. 
878 ;  Brumfield  v.  Potter,  4  Misc.  Rep.  194,  23  N.  Y.  Supp.  1025.  Such 
testimony,  in  addition,  was  relevant  upon  the  probability  or  improba- 
bility of  tfie  testimony  offered  by  each  party.  Hunter  v.  Blodget,  121 
App.  Div.  469, 106  N.  Y.  Supp.  48. 

[4]  The  defendant  also  attempted  to  introduce  in  evidence  a  con- 
tract of  sale,  apparently  actually  executed  on  the  following  day,  pur- 
suant to  the  alleged  prior  acceptance.  This  contract  was  also  excluded, 
and  its  exchision  was  likewise  error  for  the  reasons  heretofore  given. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial  or- 
dered, wi^  $30  costs  to  appellant  to  abide  die  event    All  c(mcun 


NABGBLI  FURNITURE  GO.  T.  HOLSTBIN  et  ux. 
(Supreme  €k)urt,  Appellate  Term,  First  Department    May  13,  1010.) 

1.  COMPROHISB  AND  SETTLEMENT  ^S»15(2) — ^ACTIONS — ^BFTOCT. 

An  action  having  been  settled.  It  cannot  thereaJCter  be  brought  to  trial. 

2.  OOMPROICISE  AND  SETTLEMENT  ^=:>5(3) — ^NECESSITT  07  WanTEN  AaBSEMSNT^^ 

Admission  in  Open  Court. 

In  an  action  for  price  of  goods  sold,  where  a  settlement  by  snbstitation 
of  other  goods  was  alleged,  a  written  stipulation  settling  the  case  was 
unnecessary;  plaintiff  having  admitted  in  open  court  that  there  had 
been  a  settlement  agreement,  which  had  been  acted  on. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  the  Naegeli  Furniture  Company  against  A.  Louis  Holstein 
and  wife.  From  a  judgment  for  plaintiff,  after  trial  to  the  court,  de- 
fendants appeal.    Reversed,  and  complaint  dismissed. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

Louis  Lipskin,  of  New  York  City  (Herman  Kahn,  of  New  York 
City,  of  counsel),  for  appellants. 

S.  A.  Hyman  and  A.  N.  Slomon,  both  of  New  York  City,  for  re- 
spondent. 

FINCH,  J,  The  action  was  brought  to  recover  the  price  of  goods 
sold  and  delivered.  So  far  as  material  to  a  decision  of  this  appeal,  the 
facts  may  be  briefly  stated  as  follows : 

It  appears  that  in  October,  1917,  the  defendant  A.  Louis  Holstein 
purchased  two  sets  of  furniture  from  the  plaintiff,  and  paid  $400  for 
one  set,  leaving  the  sum  of  $398,  the  price  of  a  bedroom  set,  unpaid. 
Plaintiff  originally  brought  this  action  for  this  sum  of  $398,  and  before 
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the  cause  was  reached  for  trial  it  was  settled  between  the  parties,  and 
pursuant  to  sucli  settlement  the  plaintiff  took  back  the  bedroom  set  and 
^nt  another  bearoom  set  in  its  place,  and  made  an  allowance  to  the 
defendant,  because  the  second  set  delivered  was  of  less  value  than  the 
set  returned.  Defendants  claim  that  the  set  which  they  received  in 
place  of  the  one  returned  was  defective,  and  refused  payment,  and 
plaintiff  then  proceeded  with  this  original  action,  disregarding  alto- 
gether the  settlement. 

[1]  An  action  having  been  settled,  it  cannot  thereafter  be  brought  to 
trial  Smith  v.  Bach,  82  App.  Div.  608,  81  N.  Y.  Supp.  1057;  Equita- 
ble Trust  Co.  V.  Maclaire,  17  MSsc.  Rep.  116,  135  N.  Y.  Supp.  1022. 
Obviously  when  an  agreement  of  settlement  takes  place,  it  merges  the 
previous  rights  of  the  parties,  and  the  only  agreement  existing  t^tween 
them  is  the  agreement  of  settlement;  particularly  is  this  clear  when,  as 
here,  the  agreement  of  settlement  has  been  executed. 
:  (2]  The  respondent  seeks  to  avoid  the  effect  of  this  principle  by  the 
contention  that  no  written  agreement  or  stipulation  was  entered  into 
settling  the  case,  and  that  therefore  it  was  not  legally  settled.  In  view 
of  the  plaintiff's  admission  in  open  court  on  the  trial  of  this  action  that 
there  had  been  a  settlement  agreement,  which  had  been  acted  upon  by 
the  parties,  there  would  seem  to  be  no  force  in  this  contention. 

The  defendant's  wife  is  not  properly  a  party ;  but  this  question  was 
not  raised  in  the  court  below,  and  because  of  the  disposition  of  this  ap- 
peal is  not  material  now. 

It  follows  that  the  judgment  should  be  reversed,  and  the  complaint 
dismissed,  with  $30  costs,  but  without  prejudice  to  a  new  action,  if  any, 
arising  out  of  the  agreement  of  settlement.    All  concur. 


GUTTER  et  al.  v.  MAHONBT. 
(Supreme  CJourt,  AppeUate  Term,  First  Department    May  13,  1919.) 

1.  Sales    <@s»54 — Oontbagt — Constbuction    bt    Pabtibs — Cash    Deposit— 

Waiver. 

In  an  action  for  damages  for  breach  of  contract  to  sell  and  deliver  mer- 
chandise, where  the  provisions  of  seller's  letter  constituting  a  part  of 
the  agreement  did  not  specifically  require  a  deposit  by  buyer,  though  such 
an  inference  could  be  drawn  from  its  language  and  the  subsequent  deal- 
ings of  the  parties,  when  buyer  was  asking  doUverles  and  seller  was  ex- 
cusing delay,  show  no  demand  for  deposit.  It  must  be  deemed  waived. 

2.  Sales  <gi==>413 — Seller's  Breach — ^Damages — ^Evidence. 

In  an  action  for  breach  of  contract  to  sell  and  deliver  goods,  where 
plaintiff  showed  a  deliberate  breach  by  defendant  for  the  reason  that  de- 
fendant obtained  a  higher  price  from  others,  and  plaintiff  alleged  dam- 
ages for  failure  to  deliver  goods  Imown  as  No.  1772,  and  upon  trial  showed 
an  agreement  for  substitution  of  goods  No.  1778,  testimony  showing  the 
proper  rule  of  damages  as  to  No.  1772  is  insufficient  to  show  damages  for 
failure  to  deliver  No.  1778. 

Appeal   from  Municipal  Court,  Borough  of  Manhattan,   Seventh 
District. 
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Action  by  Jerome  S.  Gutter  and  another  against  Daniel  R.  Mahoney. 
From  a  judgment  for  plaintiffs,  after  a  trial  by  the  court  without  a 
jury  defendant  appeals.    Judgment  reversed,  and  new  trial  ordered. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

Philip  J.  Knobloch,  of  New  York  City,  for  appellant 
David  E.  Goldf arb,  of  New  York  City,  for  respondents. 

FINCH,  T.  [1]  The  action  is  for  damages  for  breach  of  contract 
to  sell  and  deliver  merchandise.  Plaintiff  testified  that  he  first  had  an 
oral  agreement  with  defendant  to  buy  about.  20,(XX)  yards  of  drill  at 
28  cents  a  yard,  terms  cash,  and  on  Apr jl  26th  he  received  a  confLrma- 
tion  in  writing;  that  there  was  delay  in  making  delivery^  and  finally  in 
the  latter  part  of  May  defendant  informed  hira  the  government  was 
considering  taking  over  the  goods  in  question,  and  asked  plaintiff  if  he 
would  consent  to.  the  order  being  filled  from  a  different  number,  which 
plaintiff  agreed  to.  Not  having  been  able  to  obtain  delivery,  plaintiff 
on  June  12th  sent  defendant  a  letter,  in  which  plaintiff  insisted  on  the 
delivery  of  the  new  number,  and  testified  that  about  the  end  of  June 
defendant  informed  him  that  he  had  sold  these  goods  to  some  one 
else  and  would  not  deliver  to  plaintiff. 

Accepting  the  above  as  the  facts  in  the  case  (considering  any  ques- 
tions of  fact  resolved  in  plaintiffs'  favor),  the  defendant  contends  that 
there  was  no  binding  contract,  for  the  reason  that  plaintiff  failed  to 
deposit  $100  as  required  by  defendant's  letter  of  April  26th.  The 
provision  in  this  letter  does  not  specifically  require  ^  deposit,  and  while 
such  an  inference  may  be  drawn  from  the  language  and  intent,  yet  in 
all  the  subsequent  dealings  of  the  parties,  when  the  plaintiff  was  asking 
for  deliveries  and  the  defendant  excusing  delay,  and  even  arranging 
for  a  substitution  of  merchandise,  no  demand  was  made  on  plaintiff 
for  any  .such  deposit,  and  if  any  such  was  required  it  was  waived. 
The  defendant  did,  indeed,  introduce  a  letter  of  May  6th  showing 
such  a  demand,  but  a  sharp  question  of  fact  was  raised  as  to  whether 
such  a  letter  was  sent. 

The  defendant  claims  that  no  allegation  was  made  in  the  com- 
plaint, nor  was  there  proof  on  the  trial,  of  tender  of  payment  or  will- 
ingness and  ability  to  pay  for  the  goods.  It  would  seem  that  this 
was  unnecessary,  in  view  of  defendant's  repudiation  of  the  contract. 
Ziehen  v.  Smith,  148  N.  Y.  559,  42  N.  E.  1060.  Bui  it  is  not  neces- 
sary to  pass  upon  this  point,  since  the  judgment  appealed  from  must 
be  reversed  on  the  following  ground : 

[2]  Although  the  plaintiff  apparently  showed  a  deliberate  breach 
by  the  defendant  of  the  contract  to  sell  to  plaintiff  for  the  reason  that 
the  defendant  obtained  a  higher  price  from  third  persons,  yet  the  plain- 
tiff on  his  part  failed  to  prove  any  damages.  The  plaintiff  in  his  com- 
plaint claimed  damages  for  failure  to  deliver  goods  known  as  No.  1772. 
Upon  the  trifil  plaintiffs'  counsel  claimed  and  plaintiffs'  testimony 
proved,  a  substitution  for  this  merchandise,  known  as  No.  1772,  by 
merchandise  known  as  No.  1778.  Defendant's  counsel  also  claimed 
that  such  substitution  had  been  made.     Thi«  claim  of  substitution 
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was  necessary;  on  plaintiffs'  part  in  any  event,  for  his  success  in  this 
action,  because  defendant's  liability  under  his  contract  was  subject 
to  his  receiving  goods  from  the"  mill,  and  it  appears  without  dispute 
that  the  defendant  never  received  from  the  mill  any  goods  of  the  No. 
1772,  but  did  receive  goods  of  the  No.  1778,  which  latter  were  the 
goods  sold  to  third  parties  for  a  higher  price  in  disregard  of  de- 
fendant's contract  with  the  plaintiff:  In  proving  the  amount  of  his 
damage,  however,  plaintiff  gave  testimony  showing  the  proper  rule  of 
damage  as  applied  to  goods  No.  1772,  but.  failed  to  show  any  damage 
with  reference  to  goods  No.  1778,  and  there  is  nothing  in  the  record  to 
show  the  relative  values  between  the  two  classes  of  goods. 

It  follows,  for  this  reason,  that  the  judgment  appealed  from  should 
be  reversed,  and  a  new  trial  ordered,  wtth  $30  costs  to  appellant  to 
abide  the  event.    All  concur. 


SBIDENZAHL  ▼.  BBJATTLIEU  VINBTARD  DISTRIBUTING  GO. 
(Snproiie  Court,  AppeUate  Division,  Third  Department*    May  9,  1919.) 

Appeal  from  State  Industrial  O>mmission. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Sophia  Sei- 
denzahl,  on  behalf  of  herself  and  infant  sons,  for  the  death  of  her 
husband,  Frederick  Seidenzahl,  opposed  by  the  Beaulieu  Vineyard 
Distributing  Company,  employer,  uninsured.  From  an  award  of  the 
State  Industrial  Commission  in  favor  of  claimant,  the  employer  ap- 
peals.    Award  affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  T.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Nathaniel  S.  Corwin,  of  New  York  City,  for  appellaat. 
Charles  D.  Newton,  Atty.  Gen.,  and  Robert  W.  Bonyi^,  of  New 
York  City  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of  counsel),  for  respondent 

PER  CURIAM.    Award  affirmed. 

WOODWARD,  J.  (dissenting).  There  is  no  dispute  that  the  claim- 
ant's husband  was  employed  by  the  employer  to  work  in  its  wine  cel- 
lar handling  heavy  barrels,  and  that,  as  an  incident  of  his  work,  he  was 
called  upon  to  use  a  freight  elevator.  On  the  13th  day  of  March, 
1917,  the  decedent  fell  into  the  elevator  well,  but  caught  one  of  the 
operating  ropes  and  saved  himself  from  going  to  the  bottom,  finally 
getting  to  the  floor  above.  He  was  wrenched  and  bruised,  and  laid  off 
for  a  period  of  10  days,  when  he  returned  to  work;  making  a  written 
statement  to  his  employer  that  he  had  fully  recovered  from  his  inju- 
ries. From  this  time  up  to  the  27th  day  of  the  following  October  he 
continued  at  his  regular  employment,  a  period  of  about  7  months, 
without  making  any  complaint,  and  then  abandoned  his  employment, 
and  on  the  25th  day  of  November  of  the  same  year  died  of  pleuro- 
pneumonia. No  notice  of  this  death  was  served  on  the  employer 
until  the  Sth  day  of  January,  1918,  and  the  evidence  is  wholly  un- 
disputed that  no  information  reached  the  en)ployer  that  there  was  any- 
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thing  the  matter  with  the  decedent  subsequent  to  the  time  that  lie  re- 
turned to  work  in  March,  1917,  up  to  the  time  of  his  death,  which 
had  anything  to  do  with  the  accident. 

The  evidence  on  which  the  State  Industrial  Commission  has  found- 
that  the  death  resulted  from  the  injury  is  most  unsatisfactory.  His' 
physician  testified  that  the  decedent  was  iU  during  the  time  that  he 
was  at  work  subsequent  to  the  accident,  but  no  evidence  whatever  ap-' 
pears  to  indicate  that  any  one  connected  with  the  employer  had  any 
reason  to  believe  that  such  was  the  case,  and  the  physician  to  the 
State  Industrial  Commission  was  not  convinced  that  there  was  any  re- 
lationship between  the  accident  and  the  death.  There  was  an  acci- 
dent on  the  13th  day  of  March ;  on  the  23d  day  of  the  same  month 
the  employe  returned  tp  his  work  and  reported  himself  entirely  well. 
Here  that  accident  apparently  ended.  On  the- 27th  day  of  October, 
with  no  compiaint  in  the  m^aotame,  the  decedent  quit  «work,  and  ab9ut 
one  month  later  died  of  pleuro-pneumonia.  An  interval  of  8  months 
between  the  injury  and  the  alleged  traumatic  pneumonia,  with  no  sUg-f 
gestion  of  illness  in  the  meantime,  and  yet  the  State  Industrial  Com- 
mission has  found  that  the  employer  was  not  prejudiced  by  a  failure 
on  the  part  of  the  claimant  to  give  notice  within  the  30  days  prescribed, 
by  the  statute. 

No  facts  are  shown  to  indicate  that  the  employer  was  not  prejudiced. 
There  was  po  reason,  after  the  return  of  this  employe  and  his  decla- 
ration that  he  had  entirely  recovered,  to  keep.watdi  of  him  during  the 
months  that  intervened ;  the  employer  had  a  right  to  have  the  fact 
called  to  its  attention,  if  there  was  to  be  a  claim  such  as  is  here  present^ 
ed  within  the  30  days  which  the  statute  prescribes,  unless  it  appears 
that  the  circumstances  were  such  that  the  employer  could  not  have 
been  prejudiced.  The  statement  by  the  Commission  that  it  "does^  not 
appear  whether  written  notice  of  death  was  given  to  the  employeir 
within  30  days  thereafter,  but  it  has  not  been  established  as  a  fact 
that  such  notice  was  not  given,  and  it  is  therefore  presumed,  under  sec- 
tion 21  of  the  Compensation  Law  [Consol.  Laws,  c.  67],  that  suffi- 
cient notice  was  given,"  is  not  sustained  by  the  record.  Mr.  Rodden, 
the  employer's  manager,  testified  distinctly,  and  without  contradic- 
tion, that  no  written  notice  was  served  upon  him  with  reference  to  this 
accident  until  Ae  18th  day  of,  January,  1918,  which  w:as  nearly  two 
months  after  the  death  of  the  decedent.  The  presumptions  of  section 
21  of  the  Workmen's  Compensation  Law  prevail  only  when  there  is 
no  ''substantial  evidence  to  the  contrary^';  and,  as  there  is  substan- 
tial evidence  that  the  notice  required  by  statute  was  not  given,  there 
can  be  no  presumption  in  support  of  such  a  notice,  and  it  has  been 
held  that  this  requirement  of  the  statute  was  not  to  be  excused,  unless 
there  was  ground  for  holding  that  prejudice  did  not  result  to  the  em- 
ployer. Matter  of  Bloomfield  v.  November,  219  N.  Y.  374,  114  N.  E. 
805;  Matter  of  Saxon  v.  Erie  R.  R.  Co.,  221  N.  Y.  179,  182,  116 
N.  E.  983. 

The  evidence  in  this  case  discloses  a  situation  which  clearly  tended 
to  prejudice  the  employer.  There  was  an  accident  apparently  of  but 
little  consequence ;  the  employe  returned  to  his  work  in  10  days  from 
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the  accident  and  reported  himself  entirely  well.  He  resumed  heavy 
labor,  and  continued  it  for  7  months,  and  then,  without  giving  any  no- 
tice of  illness,  he  left  his  employment  and  died  a  month  later.  Nearly 
2  months  afterward  the  employer  is  given  notice  of  a  claim  through 
the  State  Industrial  Commission  for  injuries  resulting  in  death. 

This  claim  is  so  obviously  an  afterthought,  and  the  connection  be- 
tween the  injury  and  the  disease  which  concededly  produced  the  death 
is  so  intangible,  that  it  is  improper  to  charge  the  employer,  without 
a  substantial  compliance  with  the  provisions  of  the  statute. 

The  award  should  be  reversed,  and  the  claim  dismissed. 


JOHNSON  et  al.  v.  STATE. 
(Supreme  Court,  Appellate  Division,  Tliird  Department.    May  7,  1919.) 

1.  CoviNANTS  ^=»8 — ^Implied  WABRANTiEa 

When  a  vendor  agrees  by  an  executory  contract  to  sell  sq^edflc  real 
estate,  tbere  Is  an  Implied  warranty  that  the  title  shall  be  good  and  that 
It  shall  be  free  from  incumbrance. 

2.  PtTBLic  I/AWDs  ^s»163 — Salb  bt  State— Iuflibd  Wabbanties — Sale  of 

State  Lands. 

Where  the  state  sold  state  lands  under  an  executory  contract,  whereby 
the  purchaser  should  receive  "all  the  title  of  the  state  of  New  York  in  the 
premises"  under  a  quitclaim  patent,  on  production  of  the  treasurer's  re- 
ceipt in  full  of  payment,  and  purchaser  knew  of  the  existence  of  tax  liens, 
there  was  no  implied  warranty  that  the  title  was  free  from  incumbrances. 

3.  Covenants  ^=»96(1) — ^**lNcimBBANCB." 

An  "incumbrance"  Is  that  which  diminishes  the  value  of  the  land,  but 
Is  consistent  with  the  power  to  convey  the  fee. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Incumbrance.] 

4.  PuBTJc  r^NDs  <&»ie3 — Sale  by  State — Implied  Wabbantt. 

Where  the  state  sold  state  lands  under  an  executory  agreement  to  con- 
vey the  state's  interest  in  the  premises  by  quitclaim  patent,  and  the  proper- 
ty was  subject  to  tax  liens,  even  if  the  executory  agreement  contained 
implied  warranties  against  such  liens,  the  agreement  was  merged  when 
the  deed  was  given,  acceptance  of  which  constituted  a  waiver  by  the  pur- 
chaser of  any  pre-existing  remedy. 

Appeal  from  Court  of  Claims. 

Proceeding  by  George  F.  Johnson  ag&inst  the  State  of  New  York  to 
recover  a  claim.  From  the  judgment  dismissing  the  claim  (104  Misc. 
Rep.  201,  175  N.  Y.  Supp.  234),  claimant  appeals,  and  on  his  death 
Frederick  Johnson  and  others,  as  executors  of  his  will,  prosecute  the 
appeal.    Affirmed. 

The  state  owning  real  estate  in  the  Bronx,  in  1905  the  commissioners  of 
the  land  office  adopted  resolutions  authorizing  the  state  engineer  and  surveyor 
to  sell  the  same  at  the  minimum  price  of  $3,401.45,  with  the  addition  of  the 
cost  of  advertising  and  other  expenses  of  the  sale,  and  that  the  purcdiaser 
should  ''receive  a  quitclaim  patent  upon  production  of  the  treasurer's  receipt 
in  full  of  payment."  The  state  engineer  and  surveyor  advertised  the  prop- 
erty ;  the  notice  of  sale  stating  that  he  would  sell  "all  the  title  of  the  state  of 
New  York  in  the  premises"  on  September  28,  1905,  and  further  stating  as 

^=s9For  other  cases  see  scvme  topic  ft  KKY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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follows:  'The  purchaser  to  receive  a  qpitclaim  patent  upon  production  of  the 
state  treasurer's  receipt  in  full  payment"  The  terms  of  sale  contained  the 
same  statements. 

At  the  time  of  the  sale  there  were  unpaid  taxes  and  assessments  against  the 
property.  The  plaintiff's  testator  attended  the  sale  with  an  attorney.  The 
attorney  had  in  his  possession  at  that  time  a  search  showing  these  tax  liens 
and  was  fully  aware  of  their  existence.  He  bid  in  the  property  for  $4,675, 
and  according  to  the  terms  of  sale  paid  10  per  cent,  thereof  down  at  the 
time.  The  matter  was  held  open  until  November  %  1906.  On  the  latter  date 
the  testator  insisted  that  the  tax  Hens  should  be  deducted  from  the  purchase 
price.  The  state  engineer  and  surveyor  declined.  The  testator  then  paid 
the  full  amount  under  protest  and  took  his  quitclaim  deed.  He  paid  the  taxes 
in  1900,  more  than  three  years  after  he  purchased  the  property,  which  tax  liens, 
with  interest,  then  amounted  to  $2,898,  for  which  amount  he  filed  a  claim 
against  the  state  and  from  a  Judgment  of  the  Court  of  Claims  dismissing  the 
same,  an  ai^eal  comes  to  this  court.  The  testator  has  since  died,  and  the 
appeal  is  prosecuted  Iqt  lils  executors. 

Ferriss  &  Storck,  of  New  York  City  (H.  C  Storck,  of  New  York 
City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (Jerome  L.  Cheney,  Deputy  Atty. 
Gen.,  of  counsel),  for  the  State. 

COCHRANE,  J.  [1, 2]  The  rule  undoubtedly  is  that,  when  a  ven- 
dor agrees  in  an  executory  agreement  to  sell  specific  real  estate,  there 
is  an  implied  warranty  that  the  title  shall  be  good  and  that  the  same 
shall  be  free  from  incumbrance.  But  such  was  not  this  case.  The  no- 
tice of  sale  and  the  terms  of  sale  expressly  limited  the  sale  to  "the  ti- 
tle of  the  state  of  New  York  in  the  premises,"  and  provided  that  the 
deed  should  be  merely  a  quitclaim  deed,  and  that  the  purchaser  was 
to  receive  such  deed  "upon  production  of  the  state  treasurer's  re- 
ceipt in  full  payment,"  clearly  indicating  that  the  full  amount  was  to 
be  paid  to  the  state  without  deductions.  With  knowledge  of  the  in- 
cumbrances, and  without  protest  or  objection,  the  purchaser  executed 
an  agreement  to  comply  with  the  terms  and  conditions  of  sale. 

The  appellants  place  much  reliance  on  the  case  of  Wallach  v.  Riv- 
erside Bank,  206  N.  Y.  434,  100  N.  E.  50;  but  the  court  in  that  case 
lays  emphasis  on  the  fact  that  the  executory  agreement  was  to  convey 
"all  the  premises/'  saying  among  other  things : 

*'The  covenant  was  to  convey  a  certain  parcel  of  land;  not  to  convey  all 
the  right,  title,  and  interest  of  the  defendant  in  that  land.'* 

So  also  in  Wheeler  v.  State  of  New  York,  190  N.  Y.  406,  412,  83 
N.  E.  54,  56  (123  Am.  St.  Rep.  555),  Chief  Judge  Cullen,  in  discussing 
People  ex  rel.  HaU  v.  WoodniflF,  57  App.  Div.  342,  68  N.  Y.  Supp.  100, 
says: 

"In  that  case  the  people  assumed  to  seU,  not  the  lands  but  merely  their 
right,  title,  and  intarest  to  them,  whatever  it  might  be.  The  case  was  similar 
to  that  of  a  sale  by  a  sheriff  on  ezecation." 

[3]  The  appellants  seek  to  draw  a  distinction  between  a  defect  in 
title  and  an  incumbrance  affecting  the  title,  such  as  exists  here.  The 
argument  is  ingenious,  but  is  unsupported  by  precedent  or  princi- 
ple. An  incumbrance  is  that  which  diminishes  the  value  of  the  land, 
but  is  consistent  with  the  power  to  convey  the  fee.    Forster  v.  Scott, 
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136  N.  Y.  577,  582,  32  N.  E.  976,  18  L.  R.  A.  543.  Manifestly,  how- 
ever, an  incumbrance  by  a  natural  process  of  evolution  may  destroy 
the  power  to  convey  the  fee.  It  is  only  a  step  from  these  tax  liens  in 
question  to  a  tax  title  thereunder. 

[4]  But,  even  if  there  was  an  implied  warranty  against  these  tax 
liens  in  the  executory  agreement,  it  was  merged  when  the  deed  was 
given.  By  accepting  the  quitclaim  deed  the  purchaser  waived  any 
remedy  he  had  up  to  that  time.  Clark  v.  Post,  113  N,  Y.  17,  20  N.  E. 
573;  Wheeler  v.  State  of  New  York,  190  N.  Y.  406,  83  N.  E.  54,  123 
Am.  St.  Rep.  555 ;  Whittemore  v.  Farrington,  76  N.  Y.  452.  In  the 
Wheeler  Case,  supra,  the  general  rule  was  stated  as  follows: 

*'An  executory  contract  to  give  'a  good  and  suffldent  conveyance  of  land* 
requires  the  grantor  to  convey  a  good  title  as  weU  as  to  d^ver  a  conveyance 
proper  in  form.  But  after  the  contract  is  executed,  and  the  conveyance  ac- 
cepted, the  grantee  must  rely  solely  on  the  covenants  in  his  deed.  If  his  deed 
contains  no  covenants,  he  Is  witjiout  remedy  either  for  eviction  or  incom* 
brance." 

In  Whittemore  v.  Farrington,  supra,  there  was  an  agreement  for  the 
conveyance  of  lands,  under  which  agreement  plaintiff  was  entitled  to 
a  deed  with  covenants.  He  accepted  a  deed  without  covenants.  Sub- 
sequently an  incumbrance  was  discovered.  There  was  no  fraud  or 
mutual  mistake.  The  court  tersely  summarized  the  legal  situation 
thus: 

"It  is  conceded  that  no  legal  liability  rests  upon  the  grantor  In  sudii  a 
case." 

And  it  was  also  held  that  the  plaintiff  was  not  entitled  to  equitable 
relief.  That  seems  to  dispose  of  the  whole  contention  of  the  appel- 
lants herein.    . 

The  judgment  should  be  affirmed,  with  costs. 


LANG  V.  COHEN. 
(Supreme  Court,  Appellate  Term,  First  Department    May  13,  1919.) 

1.  Licenses  ^=s>2^ — Fluhbes's   License — Registration   in    Sep  ah  ate    Bob- 

OUOHS. 

Plumber,  who  has  been  conducting  his  business  in  Manhattan  borou^ 
and  has  held  a  plumber's  license  therein  for  20  years,  may  recover  for 
work  performed  in  Queens  borough  on  smaU  contract  for  plumMng  re- 
pairs, without  having  filed  a  certificate  of  registration  as  a  plumber  in 
such  borough,  under  Greater  New  York  Charter,  {  415,  subd,  "a,"  as 
added  by  Laws  1913,  c.  754. 

2.  Appeal,  and  Ebbor  ^=»927(3) — Review — Judoment  or  Nonsuit. 

In  reviewing  a  judgment  of  nonsuit  plaintiff  Is  entitled  to  the  most 
favorable  inference  deducible  from  the  evidence,  and  «11  contested  ques- 
tions of  fact  are  to  be  decided  in  his  favor. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Morris  Lang  against  Casscl  Cohen.  Judgmait  of  dismiss- 
al, and  plaintiff  appeals.    Reversed,  and  judgment  ordered  for  plaintiff. 

4s»For  other  cases  see  same  topic  A  KBT-KUMBER  In  aU  Key-Numbered  Digests  A  Indexes 
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Argued  April  term,  1919,  tcfore  GUY,  WHITAKER,  And 
FINCH,  JJ. 

Harry  Weinberger,  of  New  York  City  (David  Bernstein,  of  New 
York  City,  of  counsel),  for  appellant. 

Laurence  J.  Bershad,  of  New  York  City,  for  respondent 

WHITAKER,  J.  This  is  an  action  for  work,  labor,  and  services 
and  for  materials  furnished.  The  plaintiff  is  a  licei^ed  plumber,  and 
produced  his  license  in  court ;  but  it  was  excluded  by  the  trial  court  in 
spite  of  the  fact  that  plaintiff  produced  it  and  testified  that  it  was  is- 
sued to  him  by  the  license  bureau,  Manhattan  borough,  under  date  of 
March  20, 1917;  but  his  subsequent  license,  dated  March  13,  1918,  was 
accepted  in  evidence.  This  renewal  of  the  license  was  made  pursuant 
to  the  provisions  of  the  charter,  which  require  annual  registration 
for  plumbers.  Moreover,  plaintiff  testified  that  he  had  secured  and 
held  such  a  license  each  year  for  the  past  20  years. 

Defendant  engaged  plaintiff  through  plaintiff's  son,  who  was  plain- 
tiff's assistant,  about  April  13,  1918,  to  do  certjun  work  on  plumbing 
fixtures  at  Arveme,  borough  of  Queens,  and  defendant  apieed  to  pay 
plaintiff  $10  a  day,  and  plaintiff^  son,  on  behalf  of  plaintiff,  agreed 
to  do  the  work  for  $10  a  day  for  a  man  and  helper,  and  car  fare  and 
some  of  the  materials  to  be  furnished  by  defendant  Plaintiff's  son 
then  ordered  the  materials  necessary,  and  he  went  with  defendant's 
wife,  Mrs.  Cohen,  to  Arveme,  and  examined  the  place  where  the 
work  was  required,  at  No.  4  Strayton  avenue. 

Plaintiff's  son  testified  that  they  b^^an  the  work  about  M^y  6th,  and 
that  he  worked  there  nearly  a  month,  and  that  he  had  a  helper  with,  him 
all  the  time,  and  that  he  furnished,  not  only  the  labor,  but  also  some 
material ;  that  he  had  had  conversaticms  with  defendant  during  that 
time,  and  he  told  defendant  that  some  material  was  needed,  and  de- 
fendant told  him  to  go  ahead  and  order  it,  which  plaintiff  did,  and 
that  his  charges  were  fair  and  reasonable  for  the  work,  labor,  and 
materials ;  that  plaintiff  had  been  paid  $60  on  account  by  defendant, 
and  that  there  was  still  due  $283 ;  that  the  work  was  not  finished,  as 
it  was  stopped  by  defendant,  but  that  amount  was  due  plaintiff  up  to 
the  present  time  for  work  and  materials  actually  rendered  and  supplied. 

At  the  close  of  plaintiff's  case,  the  parties  agreed  on  a  settlement  of 
$125 ;  but  the  settlement  was  withdrawn  and  the  case  reopened.  De- 
fendant put  in  no  defense,  but  rested  at  the  close  of  plaintiff's  case, 
and  moved  to  dismiss  upon  various  grounds,  which  the  trial  court  sub- 
sequently granted,  and  gave  judgment  for  defendant. 

[1]  Defendant  moved  to  dismiss  upon  the  ground  that  plaintiff  had 
not  filed  a  plumber's  registration  certificate  in  the  borough  of  Queens. 
This  is  a  purely  technical  defense,  and  simply  an  attempt  by  defend- 
ant to  evade  payment  of  plaintiff's  bill  for  work  and  materials  which 
defendant  did  not  deny  he  received.  Plaintiff  was  conducting  his 
business  in  Manhattan  borough,  and  had  held  a  plumber's  license 
there  for  20  years.  The  fact  that  he  did  not  file  a  certificate  in  Queens 
borough  before  taking  this  small  contract  for  plumbing  repairs  cannot 
be  us«l  by  this  defendant  to  avoid  payment  of  the  balance  of  his  bill. 
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Although  the  trial  court  reserved  decision  on  the  moticms  to  dismiss, 
defendant,  not  knowing  how  the  motions  would  be  decided,  rested  his 
case,  and  did  not  even  take  the  stand  himself  to  disprove  plaintiff's 
case,  and  he  has  all  the  benefits  of  plaintiff's  performance  of  the  con- 
tract. Had  the  work  been  unsatisfactory,  and  not  according  to  the 
contract,  and  had  plaintiff  not  been  entitled  to  compensation  for  his 
work,  labor,  and  services,  as  well  as  materials,  it  seems  that  defendant 
would  have  produced  some  proof  to  that  effect;  but  his  entire  case 
consisted  of  an  littack  on  plaintiff's  license  as  a  plumber— not  that 
plaintiff  did  not  have  a  license,  but  that  plaintiff  did  not  have  two  li- 
censes, one  for  Manhattan,  and  one  for  Queens. 

[2]  In  reviewing  a  judgment  of  nonsuit,  the  plaintiff  is  entitled  to 
the  most  favorable  inference  deducible  f rcrm  the  evidence,  and  all  con- 
tested questions  of  fact  are  to  be  decided  in  his  fovor.  Weil  v.  Rail- 
road Co.,  119  N.  Y.  147, 152,  23  N.  E,  487.  So  that  plaintiff  has!  prov- 
ed his  case  as  far  as  the  work,  labor^  and  materials  are  concerned. 

Defendant  contends  that  plaintiff  loses  all  rights  of  action  by  his 
failure  to  file  a  certificate  of  registration  as  a  plumber  in  Queens  bor- 
ough, even  though  he  was  registered  in  Manhattan  borough.  Section 
415  of  the  charter  (Laws  1901,  c.  466),  by  subdivision  "a"  as  added  by 
Laws  1913,  c.  754,  requires: 

**E?ery  employing  or  master  plumber  •  •  •  diall  register  his  name 
and  address  •  •  •  in  the  borough  of  said  city  in  which  he  performs 
work.    ♦     •    •»» 

Plaintiff  had  fully  complied  with  this  requirement,  and  was  duly 
licensed  in  Manhattan  borough,  where  his  office  was  located.  He  held 
a  license  issued  by  the  city  of  New  York,  and  was  qualified  to  work  in 
each  borough  of  the  city.  There  would  be  nothing  gained,  or  any  ad- 
ditional protection  given  to  the  people,  to  compel  a  pltmiber  to  take 
out  five  licenses,  all  from  the  same  source,  the  city  of  New  York,  and 
his  failure  to  do  so  would  only  be  used  as  in  this  case  to  avoid  pa)rment 
of  a  bill.  The  charter  does  not  say  that  a  license  must  be  taken  out  in 
all  the  boroughs,  and  plaintiff  is  entitled  to  a  strict  construction,  as 
defendant  relies  upon  the  charter  to  assist  him  in  avoiding  pa3rment  of 
the  balance  of  the  money  he  owes  to  plaintiff. 

It  is  therefore  the  opinion  of  this  court  that  plaintiff  was  duly  li- 
censed and  registered  by  the  city  of  New  York  as  a  dumber  to  perform 
the  work  contracted  for,  and,  as  defendant  offered  no  proof,  thereby 
admitting  plaintiff's  case,  the  judgment  dismissing  plaintiff's  complaint, 
and  entered  in  favor  of  defendant,  is  reversed,  with  $30  costs,  and 
judgment  ordered  for  plaintiff  for  the  amount  claimed  and  proved  as 
the  balance  due,  to  wit,  $283,  with  costs  in  the  court  below.  All  con- 
cur. 
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LXONETTE  SILKS,  Inc.,  v.  K.  WIIiBUB  DOLSON  CO. 
(Supreme  Court,  Appellate  Division,  First  Department.    May  2,  1919.) 

1.  Sales  ^=»82(1) — ^Peovisiow  fob  Cbedit  Adjustment. 

The  words;  '•*Nlnety  days  net  trine  of  credit  to  be  adjusted  by" 
seller's  credit  man — ^mean  that,  if  seller  has  any  doubt  of  credit  of  buyer, 
s^er  can  require  security  or  cash  payment;  the  words  ''ninety  days 
net"  being  qualified  by  the  proyl8i<»i  for  credit  adjustment. 

2.  Sales  ^=»411 — ^Pbovisx^on  fob  Cbedit  Asjusticsnt — SumoiBNOT  or  Com- 

plaint. 

In  an  action  by  buyer  against  seller  for  failure  to  deliver  goods  pur- 
chased: "Ninety  days  net  Line  of  credit  to  be  adjusted  by'^  seller's  credit 
man — a  complaint  not  showing  buyer^s  oiSer  of  cash,  or  that  a  line  of 
credit  had  been  adjusted,  or  that  a  request  to  have  tlie  same  adjusted  had 
been  made  and  refused,  is  insufficient 

3.  Sales  ^=:»411 — ^Breach  or  Contba.gt  to  Deliveb — ^Adjustment  or  Cbedit — 

Complaint. 

If  a  sale  contract  providing:  '"Ninety  days  net.  Line  of  credit  to  be 
adjusted  by"  the  seller's  credit  roan— is  not  subject  to  the  interpretation 
that  the.  provision  for  credit  adjustment  modifies  the  expressed  term  of 
credit  then  the  contract  is  ambiguous,  and  buyer  cannot  recover  thereon 
for  breach  by  failure  to  deliver,  without  alleging  what  was  the  intended 
contract  l)etween  the  parties,  aud  a  breach  of  that  contract  and  his  alle- 
gation that  he  had  performed  all  the  required  conditions  tmder  the  con- 
tract is  insufficient 

Dowling,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Lyonette  Silks,  Incorporated,  against  the  K.  Wilbur 
Dolson  Company.  From  an  order  of  the  Special  Term,  denying  de- 
fendant's motion  for  judgment  on  the  pleadings,  the  defendant  ap- 
peals. Order  reversed,  and  motion  for  judgment  upon  the  pleadings 
granted,  with  leave  to  plaintiff  to  serve  an  amended  complaint  on 
payment  of  costs. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Cooke  &  Marvin,  of  New  York  City  (Irving  S.  Ottenberg,  of  New 
York  City,  of  counsel),  for  appellant. 

Joseph  C.  Kadane,  of  New  York  City  (Henry  Waldman,  of  New 
York  City,  of  counsel),  for  respondent. 

SMITH,  J.  This  motion  challenges  the  sufficiency  of  plaintiff's 
complaint.  It  is  alleged  in  the  complaint  that  the  defendant  sold 
to  the  plaintiff  certain  goods,  wares,  and  merchandise  "on  certain 
terms  and  conditions  as  to  price,  quantity,  quality,  time  of  delivery, 
and  time  of  payment ;  that  a  duplicate  copy  of  said  memorandum  of 
sale  was  executed  by  the  defendant  and  delivered  by  said  defendant 
to  the  plaintiff  and  that  the  other  duplicate  of  said  memorandum  of 
sale  was  executed  by  the  plaintiff  and  delivery  by  said  plaintiff  to  the 
defendant ;  that  a  copy  of  the  said  memorandum  of  sale  which  was 
executed  by  the  defendant  is  hereto  annexed,  marked  Exhibit  A, 
and  made  part  of  this  complaint,  with  the  same  force  and  effect  as 
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though  fully  set  forth  herein."  It  further  alleges  that  no  part  of 
said  goods  has  been  furnished,  except  50  pounds  2  ounces  of  spool 
silk ;  that  the  time  for  the  delivery  of  the  balance  of  the  goods,  wares, 
and  merchandise  has  long  since  elapsed,  and  that  the  delivery  of  the 
balance  had  been  duly  demanded,  and  that  the  plaintiff  ''has  duly 
offered  to  receive  and  accept  same  and  to  pay  for  same  in  accordance 
with  the  terms  and  conditions  of  the  agreement,  Exhibit  A,  but  the 
defendant  had  refused  to  deliver  the  balance  of  the  goods.  The 
complaint  further  alleges  that  the  plaintiff  has  been  at  all  times  ready, 
able,  and  willing  to  receive  said  ^foods  and  to  pay  for  same  in  ac- 
cordance with  the  terms  and  conditions  of  this  agreement,  and  plain- 
tiff has  duly  and  fully  performed  all  of  the  terms  and  conditions  of 
the  agreement  on  its  part  to  perform,  except  so  far  as  it  has  been  pre- 
vented from  so  doing  by  the  wrongful  act  or  acts  of  the  defendant 
Judgment  is  then  demanded  for  $3,084. 

The  memorandum  of  sale  which  is  annexed  notes  the  sale  of  about 
1,000  pounds  of  silk  yarn,  the  terms  being  stated  as  follows: 

"Ninety  days  net.    Line  of  credit  to  be  adjusted  by  Mr.  Kay." 

While  upon  this  motion  the  answer  of  the  defendant  can  have  no 
bearing,  nevertheless  the  point  of  difference  between  these  parties  is 
emphasized  by  the  separate  defense  alleged.  That  defense  reads  as 
follows : 

"Defendant  alleges  tbat  on  or  about  the  10th  day  of  November,  1917,  plaln- 
tlft  requested  the  sale  to  It  by  defendant  of  1,000  pounds  of  silk  yam  of  the 
kind  described  in  the  sale  memorandum,  copy  of  which  is  attached  to  the 
complaint  as  Exhibit  A,  and  that  defendant  verbally  agreed  to  sell  said  silk 
to  it  on  terms  as  to  credit  to  be  adjusted  between  the  parties  after  an  investi- 
gation of  plaintiff's  financial  respoosibility ;  that  pursuant  to  this  understand- 
ing defendant  signed  and  mailed  to  plaintiff  a  duplicate  sale  memorandum  in 
the  form  attached  to  the  complaint  as  Exhibit  A,  containing  among  other 
terms  the  provision  that  the  plaintiff's  line  of  credit  was  to  be  adjusted,  and 
asking  a  return  of  the  duplicate  memorandum  signed  by  plaintiff;  that 
plaintiff  has  never  returned  said  duplicate  signed,  nor  has  it  ever  made  any 
attempt  to  adjust  its  line  of  credit,  although  up  to  January  22, 1918^  defendant 
had  repeatedly  asked  it  to  do  so ;  *  *  *  that  on  January  22,  1918,  defend- 
ant stated  to  the  plaintiff  in  writing  that  if  it  did  not  either  fulfill  the  con- 
tract by  adjusting  its  line  of  credit  with  defendant  or  agree  to  pay  cash 
for  the  goods  before  their  delivery,  it  would  consider  the  offer  canceled; 
that  no  reply  to  this  letter  or  communication  of  any  kind  was  received  from 
the  plaintiff  until  in  June,  1918,  when  the  market  price  of  the  merchandise  in 
question  had  advanced  over  $1.50  per  pound:  that  thereupon  plaintiff  de- 
manded of  the  defendant  the  goods  mentioned  in  the  memorandum  of  sale  oa 
90  days'  credit." 

[1,  2]  A  complaint  which  is  immune  from  attack  must  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  memorandum  of  sale, 
attached  to  the  complaint  as  Exhibit  A,  specifically  provides  that  the 
line  of  credit  was  to  be  adjusted  by  Mr.  Kay.  Mr.  Kay  was  unques- 
tionably the  credit  man  of  the  defendant.  This  provision  is  not  an 
unusual  provision  to  attach  to  memoranda  of  sales  executed  by  the 
sales  agents.  It  has,  I  think,  a  well-defined  meaning  to  the  effect  that, 
if  this  credit  man  of  the  vendor  has  doubt  of  the  credit  of  the  ven- 
dee, the  vendor  would  have  the  right,  under  the  memorandum  of 
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sale,  to  require  such  security  as  might  be  deemed  safe  or  to  require 
payment  in  cash,  and  the  terms  "90  days  net,"  are  deemed  qualified 
by  this  right  reserved  in  the  credit  man  of  the  vendor  to  approve  of 
such  terms  or  to  make  other  terms  as  might  be  deemed  necessary  to 
the  vendors.  There  is  no  allegation  in  the  complaint  that  the  line  of 
credit  had  at  any  time  been  adjusted  by  Mr.  Kay,  nor  that  there  had 
been  any  request  that  the  line  of  credit  be  so  adjusted,  and  the  only 
demand  for  the  goods  that  is  pleaded  is  the  demand  for  the  goods 
under  the  terms  of  tlie  contract.  It  is  undoubtedly  true  that  the 
plaintiff  might  within  a  reasonable  time  have  offered  cash  for  the 
goods  and  compelled  their  delivery.  Without  the  offering  of  the  cash, 
however,  the  cause  of  action  is  incomplete,  because  of  the  failure  to 
allege  that  the  line  of  credit  had  been  adjusted,  or  that  request  had 
been  made  to  have  the  same  adjusted,  which  request  had  been  re- 
fused. 

[8]  Even  if  my  interpretation  of  this  clause  in  the  contract  as  to 
the  adjustment  of  the  line  of  credit  be  not  justified,  then  the  contract 
as  to  this  phrase  is  ambiguous.  "The  plaintiff  cannot  recover  upon 
showing  a  contract,  the  terms  of  which  are  ambiguous,  without  alleg- 
ing what  was  the  intended  contract,  between  the  parfies,  and  a  breach 
of  that  contract.  The  allegation  in  the  complaint  that  the  plaintiff  had 
performed  all  conditions  which  under  the  contract  it  was  required  to 
perform  does  not  meet  the  plaintiff's  difficulty.  It  was  not  by  the 
contract  required  to  perform  any  conditions  prior  to  the  adjustment 
of  the  line  of  credit  which  has  never  been  made,  and  it  clearly  cannot 
be  construed  to  be  deemed  a  request  for  the  adjustment  of  that  line 
of  credit  which  was  refused. 

In  my  judgment  the  complaint  does  not  state  a  cause  of  action,  and 
the  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  granted,  with  $10  costs,  with  leave  to  plaintiff  to  serve  an 
amended  complaint  upon  payment  of  said  costs.    Order  filed. 

CLARKE,  P.  J.,  and  PAGE  and  SHEARN,  JJ.,  concur. 
DOWLING,  J.,  dissents. 


DIGGS  v.  DIGGS. 

(Supreme  Court.  Appellate  Division,  Third  Department.    May  7,  1919.) 

DnroBCK  ^=»49(4) — Condonation — Knowledgb  of  Plainthtp— ^ecessitt. 
-  To  effect  a  condonation  of  adultery,  plaintiff  should  have  such  knowl- 
edge as  would  justify  a  reasonable  person  in  concluding  that  the  fact 
existed;   a  mfre  hysterical  Jealousy  being  insuffleient,  where  the  fact  is 
denied  by  alleged  guilty  party. 

Appeal  from  Trial  Term,  Rensselaer  County. 

Action  for  divorce  by  Mary  C.  Diggs  against  Edward  R.  Diggs. 
From  a  judgment  for  defendant  entered  upon  the  verdict  of  jury,  and 
from  an  order  denying  a  motion  for  new  trial  upon  the  minutes,  plain- 
tiflE  appeals.    Reversed,  and  new  trial  ordered. 
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Ar^rued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Thomas  F.  Powers,  of  Troy,  for  appellant. 

Guy  F.  Swinnerton,  of  Troy  (John  T.  Norton,  of  Troy,  of  counsel), 
for  respondent. 

PER  CURIAM.  This  was  an  action  for  divorce,  tried  before  a 
jury,  without  settling  issues.  There  were  two  questions  submitted: 
One  as  to  the  adultery  of  the  defendant ;  the  other  as  to  its  condona- 
tion if  committed.  The  verdict  was  a  general  one  of  no  cause  of  ac- 
tion, and  we  are  left  to  the  record  to  determine  why  such  a  result  was 
reached  by  the  jury.  A  careful  reading  of  it  convinces  us  that  the 
proof  of  adultery  was  sufficient  to  require  a  verdict  in  favor  of  the 
plaintiff,  and,  consequently,  the  jury  probably  were  of  the  opinion  that 
the  offense  had  been  committed  and  forgiven. 

We  think  that  the  defendant  failed  to  establish  condonation  by  a 
fair  preponderance  of  evidence.  The  plaintiff  should  have  such  knowl- 
edge as  would  justify  a  reasonable  person  in  concluding  that  the  fact 
existed;  a  mere  hysterical  jealousy,  where  the  fact  is  denied  by  the 
alleged  guilty  party  is  not  sufficient.  Deisler  v.  Deisler,  59  App.  DiV. 
207,  69  N.  Y.  Supp.  326;  Harris  v.  Harris,  83  App.  Div.  123,  127,  82 
N.  Y.  Supp.  568,  and  authorities  there  cited. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted. 

Judgment  and  order  reversed,  on  the  ground  that  the  verdict  on  the 
question  of  condonation  is  against  the  weight  of  the  evidence,  and 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 


MADiLL  V.  McDonald. 

(Supreme  Court,  AppeUate  Division,  Third  Department.    May  7,  1919.) 

1.  Chattel  Mortqaoes  ^=»225(2) — Convebsion — ^Liability — Date. 

Where  plaintiff  sold  a  mare,  taking  a  chattel  mortgage  for  the  price, 
the  payments  on  which  became  due  March  1st,  June  1st,  and  September 
1st,  and  the  mortgagor  traded  the  mare  with  defendant,  teUing  him  the 
mare  was  free  from  mortgage,  to  hold  defendant  liable  for  conversion  of 
the  mare  he  must  have  sold  her  as  late  as  March  1st. 

2.  Chattel  Mobtgages  ^=»229(3) — Allegation  of  Convebsion — Bukdeit  of 

Pboop. 

In  an  action  for  conversion  of  a  mortgaged  mare^  the  burden  was  upon 
plaintiff  to.  establish  his  allegation  of  a  oonversion  by  defendant,  and  not 
upon  defendant  to  disprove  it. 

Appeal  from  St.  Lawrence  County  Court.  ^ 

Action  by  Thomas  N.  Madill  against  Charles  McDonald.  From 
a  judgment  affirming  a  judgment  of  the  Justice  Court  for  plaintiff, 
defendant  appeals.  Judgments  of  the  County  Court  and  of  the  Jus- 
tice Court  reversed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T,  KELLOGG,  JJ. 
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Ceylon  G.  Chaney,  o£  Canton,  for  appellant. 
George  H.  Bowers,  of  Canton,  for  respondent. 

LYON,  J.  The  vital  question  upon  this  appeal  is  whether  the  de- 
fendant disposed  of  the  mare  before  the  first  payment  became  due  up- 
on the  chattel  mortgage. 

[1]  On  November  28,  1913,  the  plaintiff  sold  the  mare  to  one  A. 
D.  Smith,  taking  back  a  chattel  mortgage  for  the  full  amount  of  the 
purchase  price,  the  payments  upon  which  became  due  March  1,  June 
1,  and  September  1,  1914.  The  mortgage  was  at  once  filed  in  the  town 
of  Oswegatchie  where  the  mortgagor  resided.  The  mortgagor  went  to 
live  with  his  brother  at  West  Potsdam  about  December  1st  of  that 
year.  While  there  he  traded  the  mare  with  the  defendant  for  a  horse 
and  $15,  telling  the  defendant  that  the  mare  was  free  from  chattel 
mortgage.  The  defendant  soon  after  traded  the  mare  off,  but  the  date 
thereof  does  not  appear.  Smith's  brother  testifies  that  the  mare  was 
sold  the  latter  part  of  1913  and  that  he  saw  the  defendant  driving 
her  about  two  weeks  afterwards  in  Wheeling.  He  again  testifies  that 
he  last  saw  the  mare  towards  spring ;  McDonald  was  driving  her,  but 
he  cannot  tell  when  it  was.  McDonald  says  he  kept  the  mare  about 
four  or  five  weeks.  This  makes  it  quite  plain  that  the  defendant  sold 
her  in  January  or  February.  It  is  necessary  that  it  was  as  late  as 
March  1st,  in  order  that  the  defendant  may  be  held  liable  for  the  con- 
version of  the  mare.  Hathaway  v.  Brayman,  42  N.  Y.  322,  1  Am. 
Rep.  524;  Hamill  v.  Gillespie,  48  N.  Y.  556;  Martin  v.  Lewinski, 
54  App.  Div.  573,  66  N.  Y.  Supp.  995.  The  respondent's  attorney 
recognizes  this  fact  as  he  states  in  his  brief: 

"When  the  case  practically  hung  on  the  question  of  whether  the  trade  of 
McDonald  was  before  or  after  March  1st,  is  not  the  fact  that  he  did  not 
attempt  to  give  the  month,  of  great  significance?  If  he  could  truthfully  have 
Bwom  that  it  was  earlier  than  March  1st,  would  he  not  have  done  so?" 

[2]  Such  argument  fails  to  recognize  that  the  plaintiff  having  al- 
leged a  conversion  by  the  defendant,  the  burden  was  upon  the  plaintiff 
to  establish  such  allegation,  and  not  upon  the  defendant  to  disprove  it. 

The  judgments  of  the  County  Court  and  of  the  Justice's  Court  must 
be  reversed.    All  concur. 


GOLDMAN  V.  BLOOM. 
(Supreme  Court,  Appellate  Term,  First  Department.  •  April  29,  1919.) 

BVIDENCR  ^=»411 — CONTBAOT  OF  EMPLOYMENT — PaKOL  EVIDENCE. 

Where  a  written  contract  of  employment,  merely  stipulating  that  the 
employer  was  to  euj^npe  plaintiff  at  a  certain  sum  per  week  for  a  desig- 
nated time,  was  executed  in  duplicate,  one  copy  being  signed  by  each  of 
the  parties,  the  contract  was  incomplete  upou  its  face,  and  in  an  action  for 
breach  thereof  by  the  employ^  parol  evidence  was  admissible  to  show  what 
the  agreement  was  on  the  employe's  part  in  order  to  establisii  mutuality. 

Appeal  from  City  Court  of  New  York,  Trial  Term, 
Action  by  Abraham  Goldman  against  Albert  Bloom.    From  a  judg- 
ment for  plaintiff  on  the  verdict  of  a  jury,  and  from  an  order  deny- 
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ing  defendant's  motion  for  a  new  trial,  defendant  aK>eals.    Reversed, 
and  new  trial  granted. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

Elias  A.  Deutschman,  of  Brooklyn  (David  T.  Smith,  of  New  York 
City,  of  counsel),  for  appellant. 
Jacob  Manheim,  of  New  York  City,  for  respondent. 

FINCH,  J.  The  action  is  brought  to  recover  damages  for  breach 
of  a  contract  of  employment.  Plamtiff  testifies  that  he  went  to  work 
for  the  defendant  on  trial  on  May  7,  1918,  and  that  on  May  11,  1918, 
defendant  agreed  to  make  a  contract  with  him  for  $45  a  week.  Plain- 
tiff asked  for  the  contract  that  day,  but  defendant  promised  to  give  it 
to  him  sometime  in  the  middle  of  the  next  week.  On  the  next  workday, 
plaintiff  again  asked  for  the  contract,  and  the  defendant  sdd  that  he 
had  not  it  ready  as  he  had  no  bookkeeper  in  the  place,  but  that  the 
plaintiff  would  get  it  some  time  during  the  we^k,  to  which  the  plaintiff 
assented.  At  the  end  of  this  week,  the  defendant,  instead  of  producing 
the  contract,  said  to  the  plaintiff  that  he  had  changed  his  mind,  and 
that  he  would  not  give  the  plaintiff  a  contract,  except  for  $40  a  week 
for  5y2  months  (that  is,  until  November  1,  1918),  and  the  plaintiff  then 
said  he  was  willing  to  work  for  $40  a  week  for  5^  months,  and  the 
defendant  produced  two  copies  of  the  following,  one  of  which  was 
signed  by  the  defendant,  and  one  of  which  the  plaintiflP  signed: 

"May  18,  1918. 

"I,  Albert  Bloom,  hereby  agree  to  engage  Mr.  A.  Goldman  In  the  capacity  of 
designer  and  examiner  of  cloaks  and  suits  for  the  stim  of  $40  per  week  for 
a  period  of  5^  months,  commeneing  with  above  date  and  ending  November  1, 
191S,  provided  he  proves  satisfactory  to  me  as  designer  and  examiner. 

"Albert  Bloom." 

At  the  trial  the  learned  court  below  held  that,  since  there  was  no 
mutuality  of  obligation  in  the  writing,  the  same  should  be  disregarded 
entirely,  and  the  court  so  charged  the  jury,  and  instructed  them  that 
they  should  consider  only  an  oral  agreement.  The  jury  apparently 
followed  the  instructions  of  the  court  precisely,  because  they  have 
brought  in  a  verdict  at  the  rate  of  $45  a  week.  This  being  so,  and  the 
charge  of  the  learned  court  below  being  erroneous  for  the  reasons 
hereinafter  given,  there  must  be  a  new  trial. 

The  contract  was  signed  by  both  parties,  and  was  not  complete  on 
its  face,  and  hence  parol  evidence  was  admissible  to  show  what  the 
agreement  was  on  the  part  of  the  plaintiff.  Leifer  v.  Scheinman,  179 
App.  Div.  665,  167  N.  Y.  Supp.  105.  Upon  this  record  there  is  no  dis- 
pute that  the  agreement  of  the  parties  was  merged  in  the  written  agree- 
ment in  so  far  as  such  written  agreement  expressed  the  agreement  be- 
tween the  parties.  Instead,  therefore,  of  there  being,  as  stated  by  the 
court,  only  an  oral  contract,  there  was  in  fact,  if  any,  a  contract  partly 
in  writing  and  partly  oral. 

It  follows  that  the  judgment  appealed  from  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event.  All 
concur. 
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60UDMAN  et  al.  v.  GABTNBB  RIBBON  0O.»  Inc. 

(Supreme  Court,  Appellate  Term,  First  Department    May  13,  1919.) 

Sales  «s>418(2) — ^Bbbaoh— Dakaoss— Mabktt  Valitb. 

The  measure  of  damages  for  breach  of  a  sale  contract  by  failure  to  de- 
llTer  the  quantity  and  color  of  ribbons  contracted  for  is  the  difference 
between  the  contract  and  the  market  value  at  the  time  and  place  of  de- 
livery. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Arthur  Goldman  and  another  against  the  Gartner  Ribbon 
Company,  Incorporated.  From  a  judgment  of  the  Municipal  Court  for 
the  defendant,  plaintiffs  appeal.  Judgment  reversed,  and  new  trial 
ordered. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

Philip  Goldfarb,  of  New  York  City,  for  appellants. 
Sobel  &  Brand,  of  New  York  City  (Samuel  Sobel,  of  New  York 
City,  of  counsel),  for  respondent. 

WHITAKER,  J.  The  plaintiff  sued  for  damages  occasioned  by  the 
failure  of  defendant  to  deliver  to  plaintiff  a  quantity  of  ribbons.  The 
contract  was  in  writing,  and  there  is  no  dispute  as  to  its  terms  or  con- 
ditions. At  the  close  of  the  case  the  court  below  rendered  a  judgment 
in  favor  of  the  defendant  upon  the  merits. 

The  plaintiff  proved  the  making  of  the  contract,  that  the  defendant 
at  one  time  delivered  a  quantity  of  ribbons,  which  were  returned  as 
not  being  the  colors  called  for  by  the  contract,  and  the  subsequent 
failure  of  the  defendant  to  make  any  other  deliveries.  The  measure  of 
damages  is  the  diffcrepce  between  the  contract  and  the  market  value 
at  the  time  and  place  of  delivery.  Testimony  was  given  by  both  sides 
upon  this  question.  '  Without  going  into  details  it  appears  that,  if  the 
testimony  given  on  the  part  of  the  plaintiffs  is  true,  they  should  have 
had  a  judgment  for  at  least  $62.80,  and,  if  the  defendant's  testimony 
be  taken  as  true,  that  the  plaintiffs  would  have  been  entitled  to  a 
judgment  of  at  least  $16.20,  and  in  no  event  should  the  defendant  have 
had  a  judgment. 

The  point  urged  by  the  respondent  in  support  of  this  judgment  is 
that  the  plaintiff  showed  no  demand  upon  the  defendant  for  a  delivery 
of  the  goods.  The  vice  president  and  salesman  of  the  defendant  tes- 
tified that  he  sent  to  plaintiff  a  quantity  of  the  goods  and  promised  to 
deliver  the  rest,  thus  putting  a  practical  construction  upon  the  contract 
as  to  the  place  of  delivery,  and  therefore  no  demand  was  necessary. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 

^s^For  other  case«  see  loine  topic  ft  KET-NUMBER  in  all  Ke^'Numbered  Dlgoeta  ft  Indexei 


Digitized  by 


Google 


796  175  NEW  XORK  SUPPLBlfBNT  (Sup.  Ct 

VEBr-EEOEB  v.  GRKENWICH  SAV.  BANS. 
(Supreme  Gonrt,  Appellate  Term,  First  Department    April  29,  1919.) 

1.  Gifts  ^=»83— Tranhfeb  ov  Bank  Boor — ^Bvidenob — Question  fob  Jxjvr. 

Where  decedent  gave  plalntifP  a  bank  book,  directing  plaintiff  to  at- 
tend to  decedent's  expenses,  there  was  an  inference  that  decedent  was 
directing  settlement  of  her  affairs  rather  than  making  a  gift,  but  the 
question  as  to  existence  of  gift  causa  mortis  was  for  the  jury. 

2.  Gifts  ^=>66(1) — Causa  Mobtis — Necessitt  of  Delivebt. 

Where  property  is  of  such  nature  as  to  admit  of  physical  delivery,  such 
as  a  bank  account,  mere  words  alone  are  not  sufficient  to  constitute  a 
gift  causa  mortis,  but  the  property  must  be  actually  delivered. 

3.  Gifts  «=»66(2)— Causa  Mobtis — ^Deliveby — Bank  Book. 

Where  a  bank  book  was  physically  delivered  to  plaintiff  by  decedent 
solely  for  the  purpose  of  drawing  money  needed  for  decedent's  current 
running  expenses,  and  plaintiff  delivered  the  book  to  her  husband,  and 
plaintiff  relies  upon  the  subsequent  declarations  constituting  a  gift  causa 
mortis,  decedent  not  being  in  possession  of  book  at  time  of  the  alleged 
declarations,  there  was  no  accompanjring  physical  delivery  sufficient  to 
constitute  a  gift 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Emelia  Ver-Eecke  against  the  Greenwich  Savings  Bank. 
From  a  judgment  of  the  City  Court,  entered  on  a  verdict  directed  in 
favor  of  plaintiff,  and  also  from  an  order  denying  defendant's  motion 
to  set  aside  the  verdict  and  for  new  trial,  defendant  appeals.  Judg- 
ment reversed,  and  complaint  dismissed. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

Middlebrook  &  Borland,  of  New  York  City  (Middleton  S.  Borland, 
of  New  York  City,  and  William  D.  Smith,  of  Brooklyn,  of  counsel), 
for  appellant. 

James  A.  Beha,  of  New  York  City,  for  respondent. 

FINCH,  J.  The  plaintiff  claims  title  and  ownership  by  reason  of  an 
alleged  gift  causa  mortis  of  a  savings  bank  book.  The  facts  out  of 
which  this  controversy  arose  are  briefly  as  follows:  The  decedent 
lived  near  tlie  store  kept  by  the  plaintiff  and  her  husband,  and  was 
accustomed  to  visit  the  latter  practically  once  a  day  for  many  years. 
The  decedent  was  taken  sick  on  October  22d,  and  the  next  day  tel- 
ephoned to  plaintiff's  husband  and  asked  him  to  have  the  plaintiff  come 
to  her  and  take  care  of  her.  This  the  plaintiff  did  until  the  death  of 
the  decedent,  which  occurred  on  October  31st.  On  or  about  October 
2Sth  the  decedent,  needing  money  for  current  expenses,  delivered  her 
bank  book  to  the  plaintiff  for  the  purpose  of  obtaining  some  money 
for  such  use.  Plaintiff  gave  the  book  to  her  husband  in  order  that  he 
might  draw  the  money,  but  the  husband>  not  having  a  written  order, 
was  unable  to  do  so,  and  advanced  $50,  which  he  testified  he  expected 
would  be  returned  when  the  decedent  recovered.  The  plaintiff,  on 
cross-examination,  testified  that  the  decedent  on  OctolJer  25th  "gave 
me  this  beok  and  told  me  to  take  it  and  attend  to  all  expenses  coming 

i":;; :^ 
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Two  persons  who  rented  rooms  of  the  decedeqt  testified,  in  sub- 
stance, that  a  day  or  two  before  decedent  died  the  latter  told  them 
that  she  had  given  everything  she  had  to  the  plaintiff,  and  wanted  the 
plaintiff  to  take  care  of  everything  for  her  in  case  she  should  not  get 
well.  "She  said  she  owed  some  money,  and  wanted  everything  taken 
care  of,  and  she  had  no  one  here  to  do  it  for  her,  and  therefore  gave 
it  to  plaintiff."  And  again  one  of  these  witnesses  testified  that  she 
inquired  of  the  decedent,  the  day  before  she  died,  "if  there  was  any 
one  to  take  care  of  her  affairs  if  she  got  worse,  and  she  turned  to 
[plaintiff]  and  said  she  would  do  everything." 

[1]  From  the  above  declarations  the  inference  which  appears  most 
apparent  is  that  the  decedent  was  rather  directing  the  plaintiff  to  set- 
tle up  her  affairs  than  making  a  gift  to  the  plaintiff.  Even  if,  however, 
from  these  declarations  a  reasonable  inference  of  a  gift  could  be  drawn, 
this  would  in  any  event  be  a  question  for  the  jury. 

[2]  The  real  difficulty  with  the  plaintiff's  tontention,  howler,  is 
the  fact  that  the  alleged  gift  failed  for  want  of  delivery.  Where  the 
property  is  of  such  a  nature  as  to  admit  of  physical  delivery,  mere 
words  alone  are  not  sufficient  to  constitute  a  gift  causa  mortis,  but  the 
property  must  be  actually  delivered.  This  principle  is  too  well  set- 
tled to  admit  of  controversy.  Stevens  v.  Stevens,'  2  Hun,  470;  Hunt- 
ington V.  Gilmore,  14  Barb.  243 ;  Partridge  v.  Keams,  32  App.  Div. 
484,  53  N.  Y.  Supp.  154;  Hoffman  v.  Union  Dime  Savings  Bank,  109 
App.  Div.  24,  95  N.  Y.  Supp.  1045. 

[3]  On  October  25th,  the  date  when  the  book  was  physically  deliv- 
ered to  the  plaintiff  by  decedent,  the  delivery  was  concededly  then 
made  solely  for  the  purpose  of  drawing  money  which  was  then  ur- 
gently needed  for  current  running  expenses,  and  this  book  was  de- 
Uvered  by  the  plaintiff  to  her  husband.  The  declarations  upon  which 
the  plaintiff  relies  were  made  some  time  subsequent.  In  other  words,  . 
when  the  alleged  declarations  were  made,  the  plaintiff  no  longer  had 
possession  of  the  book,  and  there  was  thus  tit)  physical  delivery  which 
could  be  said  to  accompany  any  declarations,  assuming,  for  the  sake  of 
argument,  that  the  latter  were  sufficient  to  have  constituted  a  good 
gift  causa  mortis,  had  there  been  the  requisite  delivery. 

It  follows  that  the  judgment  appealed  from  should  be  reversed,  and 
the  complaint  dismissed,  with  costs  on  this  appeal.    All  concur. 


NAGGER  V.  CORNELIi  XJNTVERSITT. 
(Supreme  Court,  Appellate  Division,  First  Department    May  2,  1919.) 

Nbouokncb  ^=>111(3) — CoHPLAiifT-- SumoneNCY. 

A  complaint  in  an  action  by  an  empIoy§  of  a  contraetor  against  tht 
owner  of  a  building  for  personal  injuries,  averring  that  plaintiff,  while 
cleaning  a  skylight,  was  precipitated  to  the  floor  by  the  tipping  of  a 
board  upon  which  he  stood,  because  of  its  weak  and  defective  condition 
which  board  had  been  furnished  by  defendant,  is  insufficient  in  failing  to 
disclose  how  the  tUting  of  the  board  could  have  been  caused  by  a  defective 
condition  thereof. 

^  ■-,.■■ 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Joseph  Nagler  against  Cornell  University.  From  an  or- 
der grartting  plaintiff's  motion  for  judgment  on  the  pleadings,  defend- 
ant appeals.     Reversed,  with  leave  to  serve  amended  complaint. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH, 
SHEARN,  and  MERRELL,  JJ. 

William  Mann,  of  New  York  City  (Oliver  L.  McCaskill,  of  counsel, 
and  Mynderse  Van  Cleef,  of  Ithaca,  on  the  brief),  for  appellant. 

Hyman  Dominitz,  of  New  York  City,  for  respondent. 

SMITH,  J.  The  pleadings  consist  of  the  complaint  and  the  demur- 
rer, in  which  the  sufficiency  of  the  complaint  is  attacked.  The  plaintiff 
was  the  einploye  of  the  Aarow  Window  Cleaning  Company.  The  de- 
fendant owned  a  building  in  connection  with  its  University  work  upon 
the  earner  of  Twenty-Eighth  street  and  First  avenue.  Over  the  op- 
erating room  in  the  said  premises  was  a  skylight,  which  the  plaintiff 
was  engaged  in  cleaning  at  the  time  of  the  accident.  The  complaint 
alleges  that  the  defendant  had  placed  some  loose  boards  over  this  sky- 
light, upon  which  the  plaintiff  was  required  to  stand ;  that  by  reason 
of  the  tilting  of  one  of  those  boards  the  plaintiff  fell  through  the 
skylight,  upon  the  floor  of  the  operating  room,  and  received  his 
injuries.  The  negligence  which  plaintiff  claims  to  have  existed  was, 
first,  in  not  fastening  these  boards  upon  this  skylight,  so  that  one  of 
the  boards  could  not  have  tilted  and  caused  the  plaintiff  to  fall ;  and, 
second,  it  is  alleged  that  the  board  was  in  a  defective,  broken,  and 
weakened  condition,  by  reason  of  which  the  board  was  caused  to  tilt 
and  the  plaintiff  caused  to  fall. 

The  natural  inference  from  the  allegations  of  the  complaint  is  that 
these  loose  boards  were  furnished  by  the  defendant  for  the  assistance 
of  the  window  cleaners  in  cleaning  this  skylight.  The  cleaner  could 
not  walk  upon  the  skylight  in  cleaning  the  same  towards  the  center, 
because  the  glass  would  not  hold  him.  The  boards  could  not  have  been 
securely  fastened,  because  they  were  placed  over  the  skylight  itself,  as 
alleged  in  the  complaint,  and,  as  may  be  fairly  inferred,  were  removed 
as  the  cleaners  progressed  in  their  work  from  the  center  of  the  sky- 
light towards  the  edge.  While  it  is  alleged  that  the  board  was  in  a  de- 
fective, broken,  and  weakened  condition,  it  is  not  alleged  that  the 
breaking  of  the  board  caused  the  plaintiff  to  fall,  but  the  fact  that  the 
board  tilted,  and  the  allegations  of  the  complaint  do  not  disclose  how 
the  tilting  of  this  board  could  have  been  caused  by  any  weak  or  defec- 
tive  condition  of  the  board  itself.  The  complafflt  does  not,  therefore, 
state  facts  sufficient  to  show  any  liability  on  the  part  of  the  defendant, 
and  the  order  should  be  reversed,  with  $10  costs  and  disborsttnents, 
and  the  motion  denied,  with  $10  costs,  with  leave  to  the  plaintiff  to 
serve  an  amended  complaint  upon  payment  of  said  costs.  Order  filed. 
All  concur. 
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I 
SIOMUND  ULI^MAK  OO.  y.  J.  U  MOTT  IBON  WOBKS. 

(Snpreme  Court,  Appellate  Ditislon,  First  Department    May  2,  1919.) 

L  Saues  ^=5»176<l)->DjErAT7i.iy— Bztbnbions  of  Timb. 

One  who  had  placed  an  order  for  an  article,  to  be  manufactured  and  de- 
livered on  a  certain  day,  extended  the  time  for  delivery  to  a  reasonable 
time  by  oalHns  for  delivery  after  the  due  date. 

2.  Saum  ^=s>441<3) — ^MAifUFACTUBBD  Abtioles — ^Depbct  in  .  Materials — Suf- 

nOllEKOT  07  BTIDXirCE. 

In  an  action  for  breach  of  contract,  In  that  (me  who  manufactured  a 
steam-jncketed  iron  kettle  had  used  defective  material,  evidence  that  a 
frngment  of  the  kettle,  which  exploded,  contained  a  blow  hole,  was  in- 
sufficient to  show  that  the  explosion  was  caused  by  defective  material. 
8.  Appeal  and  Bbbob  #=»853 — Law  or  the  Case— Instruotion. 

In  an  action  by  a  purchaser  of  a  steam-Jacketed  iron  kettle  for  breach 
of  contract,  an  instruction  that  the  words  "to  be  tested  to  100  pounds,*'  as 
used  in  the  contract  of  sale,  meant  only  that  the  kettle  had  prior  to  de- 
livery successfully  been  tested  at  100  pounds,  became  the  law  of  the  case 
on  an  appeal  from  a  Judgment  for  plaintiff;  no  objection  on  that  score 
having  been  made. 

4.  Sales  «=»279— Cohtract— OowerBTJcnoi^^— "To  Be  Tested  to  100  PouHna" 

The  words  "to  be  tested  to  100  pounds,"  as  used  In  a  contract  of  sale 
of  a  steam-Jacketed  Iron  kettle,  meant  only  that  the  kettle  should  prior 
to  delivery  successfully  stand  a  test  of  100  pounda 

5.  Sales  ^=9441(3) — ^MANtTFACTtnucD  Articles — Contracjt. 

In  an  action  by  a  purchaser  of  a  steam-Jacketed  iron  kettle,  "to  be 
tested  to  100  pounds,"  for  breach  of  c<mtract,  in  that  the  kettle  exploded 
while  under  pressure  of  85  pounds,  a  finding  that  the  kettle  was  not 
tested  by  the  seller  to  100  pounds  held  against  the  weight  of  the  evidence. 

Appeal  from  Trial  Term,  Bronx  County. 

Action  by  the  Sigtnund  Ullman  Company  against  the  J.  L.  Mott 
Iron  Works.  From  a  judgment  for  plaintiflF,  and  from  an  order  deny- 
ing a  motion  for  new  trial,  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Dudley  E.  Latham,  of  New  York  City,  for  appellant. 
Paskus,  Gordon  &  Hyman,  of  New  York  City  (Arthur  B.  Hjrman, 
of  New  York  City,  of  counsel),  for  respondent 

SHEARN,  J.  Appeal  by  defendant  from  a  judgment  entered  on  the 
verdict  of  a  jury,  upon  a  complaint  alleging  two  breaches  of  contract. 

The  first  contract  was  in  writing,  and  therein  the  plaintiff  agreed 
to  purchase  from  the  defendant  for  the  sum  of  $1,197,  a  steam-jacket- 
ed iron  kettle  of  certain  size  and  dimensions,  and  in  conformity  with 
certain  specifications  furnished  by  the  plaintiff  to  the  defendant,  "de- 
livery three  to  five  weeks,  barring  labor  troubles."  The  contract  con- 
tained this  provision:  "Kettle  to  be  tested  to  100  pounds,  hydraulic 
test." 

A  second  and  precisely  similar  contract  for  another  kettle  was  made 
oti  February  7,  1917;  the  price  being  $1,160,  delivery  to  be  within  five 
weeks. 

<|SDFor  oUier  cases  see  same  topic  A  KET-NUMBEB  in  all  Key-Numbered  Digests  A  Indexes 
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The  purchaser  not  only  prescribed  the  dimensions,  etc.,  but  selected 
a  style  of  kettle  from  a  |5ate  in  defendant's  catalogue.  The  purchaser 
was  engaged  in  manufacturing  inks  and  the  use  to  which  it  intended  to 
put  the  kettle,  which  was  huge  in  size  and  had  to  have  elaborate  con- 
crete, brick,  and  other  foundations,  was  for  the  purpose  of  boiling 
varnish.  The  kettle  may  be  compared  in  a  way  to  a  huge  chafing  dish; 
the  boiler  part  being  surrounded  by  a  jacket,  and  steam  being  intro- 
duced in  the  space  between  the  jacket  and  the  bottom  of  the  boiler, 
thus  producing  heat  to  boil  the  varnish,  which  was  placed  in  the  boiler 
or  kettle.  The  purchaser  attended  to  the  setting  and  completion  of  the 
foundations.  The  kettles  had  to  be  specially  manufactured,  and  the 
work  was  done  in  the  factory  of  defendant's  subcontractor,  the  Gib- 
son Iron  Works.  There  was  long  delay  in  getting  out  the  first  ket- 
tle owing  to  labor  troubles ;  but  it  was  finally  delivered  in  May,  1917, 
and  was  installed  by  a  contractor  employed  by  the  purchaser,  who, 
after  finishing  the  installation,  made  a  pressure  test,  applying  all  the 
pressure  that  plaintiflF's  boiler  carried,  to  wit,  80  to  85  pounds,  and  the 
kettle  stood  the  test.  It  was  testified  to  by  Frankenheim,  the  super- 
intendent of  the  Gibson  Iron  Works,  that  before  delivering  the  kettle 
he  tested  it  by  steam  pressure  to  112  pounds,  and  then  made  another 
test,  giving  it  110  pounds'  hydraulic  pressure. 

Of  course,  the  amount  of  pressure  is  the  same,  whether  steam  or  hy- 
draulic; the  only  diflference  being  that  there  is  no  danger  of  an  ex- 
plosion when  employing  the  hydraulic  test.  The  first  day  the  kettle 
was  put  into  use  it  exploded  with  such  force  that  the  entire  bottom 
of  the  kettle  was  blown  out ;  some  pieces  weighing  as  much  as  200  or 
300  pounds  being  precipitated  up  throug^h  the  kettle  and  50  or  60  feet 
distant.  The  explosion  happened  during  the  luncheon  hour,  when 
there  was  no  one  around.  The  testimony,  however,  is  that  just  before 
the  explosion  the  boiler  gauge  was  examined  and  the  pressure  did  not 
exceed  85  pounds.  The  explosion  took  place  on  June  13th,  and  on 
the  14th  the  plaintiff  communicated  by  letter  with  the  defendant,  ad- 
vising it  of  the  fact  that  the  kettle  had  exploded  and  that  an  examina- 
tion of  the  fragments  proved  that  the  accident  was  caused  by  defec- 
tive material  The  only  evidence  of  defective  material  is  that  a  blow 
hole  was  found  in  one  of  the  fragments.  The  defendant  disclaimed 
responsibility,  and  counterclaims  for  the  purchase  price. 

[1]  Tl^e  second  kettle  was  due  in  March,  but  it  had  not  been  de- 
livered up  to  the  time  of  the  explosion.  'The  testimony  of  defend- 
ant's witness  Home  is  uncontradicted  that  the  plaintiff  called  on  the 
defendant  for  delivery  of  the  second  kettle  after  the  delivery  of  the 
first  kettle,  which  is  long  after  the  date  on  which  it  should  have  been 
delivered.  There  is  no  testimony  that  at  any  time  thereafter  the  plain- 
tiff put  the  defendant  in  default.  There  is  testimony  that  after  the  ex- 
plosion the  plaintiff  notified  the  defendant  that  it  did  not  want  the 
second  kettle,  which  testimony  is  denied  by  the  plaintiff.  The  court 
first  directed  a  verdict  in  favor  of  the  plaintiff  on  the  second  cause  of 
action,  but  afterwards,  at  the  request  of  plaintiff's  counsel,  withdrew 
this  direction  and  submitted  this  question  to  the  jury  in  a  charge  that 
was  practically  tantamount  to  an  instruction  that  plaintiff  was  en- 
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titled  tp  recover.  No  reference  was  made  by  the  court  to  a  conflict 
in  the  testimony  with  respect  to  the  purchaser's  saying,  after  the  ex- 
plosion, that  it  did  not  want  the  kettle ;  but  further  than  this  it  is  en- 
tirely dear  that  under  the  evidence  plaintiff  was  not  entitled  to  suc- 
ceed on  the  second  cause  of  action  as  the  evidence  stood,  for  it  had 
never  put  the  defendant  in  default,  having  extended  the  time  to  a  rea- 
sonable time  by  virtue  of  calling  for  delivery  after  the  due  date.  The 
judgment  will  therefore  have  to  be  reversed,  and  a  new  trial  ordered, 
on  the  second  cause  of  action. 

[2-5]  The  main  conflict  on  the  trial  centered  about  the  first  cause 
of  action.  The  plaintiff  insists  that,  notwithstanding  the  testimony 
of  the  Gibson  superintendent,  the  kettle  was  not  tested  as  required  by 
the  contract.  Gibson's  superintendent  had  such  an  interest  in  testify- 
ing that  he  did  make  the  test  that  his  credibility  was  for  the  jury.  As 
tending  to  show  that  there  was  no  test,  the  plaintiff  relies  first  upon  the 
fact  that  the  explosion  occurred  under  85  pounds'  pressure  and  under 
conditions  showing  that  the  steam  had  been  properly  let  into  the  jacket. 
The  defendant  claims,  and  introduced  testimony  to  show,  that  it  does 
not  follow  at  all  that  a  vessel  which  has  withstood  a  lOOpound  test 
will  not  explode  when  subjected  to  what  is  called  a  working  pressure 
of  80  to  85  pounds.  It  claims  that  the  working  pressure  should  cer- 
tainly not  be  over  half  the  test  pressure,  as  thete  is  much  greater 
strain  when  the  pressure  is  long  continued,  as  under  working  condi- 
tions.   Whether  this  is  so  was  for  the  jury  to  determine. 

The  second  point  relied  upon  to  show  that  the  kettle  had  not  been 
tested  was  scientific  testimony  to  the  effect  that  a  flat-bottom  kettle 
such  as  this,  the  bottom  of  which  was  no  thicker  than  proved,  would 
not  stand  a  pressure  of  more  than  14  pounds.  This  scientific  testi- 
mony, however,  is  practically  worthless,  in  view  of  the  uncontradicted 
fact  that  when  this  kettle  was  first  tested  by  an  independent  contractor, 
who  set  it  up  for  the  plaintiflF,  it  withstood  80  to  85  pounds'  pressure, 
and  it  was  under  that  pressure  long  before  the  explosion. 

Much  complaint  is  made  by  the  defendant  of  the  fact  that  the  court 
permitted  this  testimony  about  the  shape  of  the  kettle,  and  received 
testimony  that  a  kettle  with  a  conical  bottom  would  much  better  with- 
stand pressure,  in  view  of  the  fact  that  the  kettle  was  manufactured 
according  to  a  design  selected  by  the  purchaser.  There  is  considera- 
ble ground  for  this  complaint,  for  the  jury  may  well  have  been  misled 
by  this  line  of  testimony,  although  technically  there  was  no  error,  be- 
cause the  court  ruled  repeatedly  that  the  defendant  was  not  responsi- 
ble for  the  shape,  and  it  further  appears  that  the  testimony  came  into 
the  case  first  in  answer  to  questions  put  by  the  defendant's  counsel 
on  cross-examination,  and  was  thereafter  repeated  without  objection. 

There  is  no  sufficient  evidence  that  the  explosion  was  caused  by  de- 
fective material,  and  the  question  arises,  therefore,  whether  the  ver- 
dict, which  imports  that  the  kettle  was  not  tested  to  100  pounds,  is 
against  the  weight  of  the  evidence,  as  claimed  by  the  appellant.  It 
will  at  once  occur  to  one  that  there  is  some  difficulty  about  the  sig- 
nificance of  this  language  as  used  in  the  contract,  whether  it  means  that 
the  seller  had  performed  its  obligation  by  manufacturing  a  kettle 
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which,  had  .successfully.  Withstood  an  actual  test  made  by  it  up  to  100 
pounds,  or  whether  it  means  that  the  kettle  was  to  be  so  built  as  to  be 
capable  of  withstanding  for  a  reasonable  time  a  pressure  of  100  pounds. 
The  court  charged. the  Jury  that  aU  it  meant  was  that  the  kettle  had 
prior  to  delivery  successfully  been  tested  at  100  pounds.  That  is  the 
law  of  the  case  on  this  appeal.  I  think  this  was  correct,  too,  in  view 
of  the  peculiar  language  to  be  tested  to  100  pounds,'*  and  especially 
as  it  appears  from  the  papers  on  the  accompanying  appeal  from  an 
order  denying  a  new  trial,  on  the  ground  of  newly  discovered  evidence, 
that  this  clause  in  the  contract  was  the  wording  employed  by  the  plain- 
tiff. 

The  conflict  on  the  issue  of  a  test  really  narrows  down  to  the  fact 
of  an  explosion  at  80  to  85  pounds'  pressure,  on  the  one  hand,  against 
the  unimpeached  testimony  of  the  superintendent  of  the  Gibson  Iron 
Works  that  he  made  two  tests  before  delivery,  and  the  indisputable 
fact  that  the  kettle  did  withstand  a  test  in  plaintiff's  premises  of  80 
to  85  pounds  and  was  working  on  the  morning  of  the  explosion  at 
the  same  pressure  for  a  long  time  before  exploding.  We  are  of  the 
opinion  that  the  finding  that  the  kettle  was  not  tested  as  required  is 
decidedly  against  the  weight  of  the  evidence.  Considering  the  evi- 
dence in  its  entirety,  it  strongly  tends  to  show  that  the  explosion  was 
caused  by  subjecting  the  kettle  to  an  excessive  workii^  pressure, 
which  was  very  nearly  up  to  the  maximum  pressure  that  the  kettle  was 
built  to  stand  on  preliminary  test.  . 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  order- 
ed, with  costs  to  appellant  to  abide  the  event.    All  concur. 


ALBERTI  V.  HKINEMAN. 

(Supreme  Court,  Appellate  Division,  First  Department    May  2,  1919.) 

Pbincipal  and  Agent  «=»102(2) — CeNTBAcr  fob  Attorney's  Sebvices. 

Where  attorney,  representing  h\s  own  firm  and  another  attorney,  which 
were  to  defend  litigation  against  company,  represented  to  defendant 
director  that  they  wanted  his  prinoary  liability,  and  defendant  stated 
that  patent  expert  of  company  would  arrange  about  fees,  held,  that  ex- 
pert had  fuU  authority  to  make  binding  contract  that  defendant  should 
be  prhnarily  liable  and  that  fee  should  be  a  stated  sum. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  M.  Alberti  against  Otto  Heineman.  From  an 
order  setting  aside  a  verdict  and  dismissing  the  complaint,  upon  a  re- 
served motion  made  before  the  case  was  submitted  to  the  jury,  and 
from  the  judgment  thereupon  entered,  plaintiff  appeals.  Reversed, 
and  verdict  reinstated. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH, 
SHEARN,  and  MERRELL,  JJ. 

Cabell  &  Breckenridge,  of  New  York  Qty  (George  P.  Brecken- 
ridge,  of  New  York  City,  of  counsel),  for  appellant. 

^zs>FoT  other  cas«9  see  same  topic  &  KBT-NUMBBR  ia  all  Key-Numb«k-ed  DItee>li  A  Indezat 
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Schechter  &,L6tsch,  of  New  York  City  (Jacob  Schcchter,  of  New 
York  City,  of  cQunsel,  and  Mortimer  Laiizit,  of  New  York  <^ity,  on 
the  brief),  for  respondent. 

SMITH,  J.  .  The  American  Parlorgraph  Company  had  some  patent 
litigation,  A  lawyer  by  the  name  of  Cabell  was  a  friend  of  one  of  the 
directors  of  that  company  named  Ncracher,  and  was  asked  to  take 
charge  of  the  litigation.  Through  him  a  patent  lawyer  by  the  name 
of  Benjamin  was  engaged.  The  American  Parlorgraph  Corporation 
was  the  agent  in  the  United  States  of  the  Carl  Lindstrom  Corpora- 
tion in  Germany  for  the  selling  of  dictating  machines.  The  defendant 
Heineman  was  managing  director  of  the  German  corporation.  After 
war  was  declared  between  Germany  and  the  United  States,  the  Par- 
lorgraph Company  could  get  no  dictating  machines  •  from  Germany, 
and  therefore  the  director,  Neracher,  who  was  the  friend  of  Cabell, 
notified  him  that  neither  he  nor  his  company  would  be  responsible 
for  any  further  fees.  Heineman,  however,  wjls  in  this  country  the 
managing  director  of  the  Carl  Lindstrom  Company,  and  he  was  anx- 
ious that  the  patent  litigation  should  be  continued.  Cabell  said  to  him 
that  he  had  been  notified  that  he  could  not  lopk  to  the  Parlorgraph 
Company,  nor  to  Neracher,  the  director  of  that  company,  and  that 
he  was  unwilling  to  look  to  the  German  company,  and  wanted  some 
direct  liability  for  his  services.  He  had  not  then  talked  to  Benjamin, 
to  know  what  Benjamin's  price  would  be.  The  defendant  was  leaving 
for  the  West,  and  told  Cabell  that  one  Carl  Goldstein,  who  was  the 
patent  expert  of  Carl  Lindstrom  Company,  would  make  arrangements 
with  him  about  his  fees.  Cabell  afterwards  saw  Goldstein,  and  Gold- 
stein offered  him  first  a  guaranty  of  the  defendant.  This  Cabell  re- 
fused to  take,  because  he  did  not  want  to  have  to  first  follow  the  Ger- 
man company,  as  he  said.  It  was  afterwards  agreed,  however,  that 
this  defendant  should  be  primarily  liable  for  the  fees,  and  those  fees 
were  fixed  between  Cabdl  and  Goldstein  at  $5,000,  with  $1,500  to  be 
paid  at  the  start.  Cabell,  upon  February  10th,  wrote  to  Goldstein, 
stating  that  his  fees  and  Mr.  Benjamin's  would  be  $5,000,  and  that  the 
$1,500  was  to  be  paid  at  the  start.  That  letter  said  nothing  about 
the  personal  liability  of  the  defendant  Heineman.  Goldstein  was  call- 
ed as  a  witness  for  the  plaintiff.  He  had  been  under  the  employ  of 
the  defendant,  and  was  claimed  by  the  plaintiff  to  be  an  unwilling  wit- 
ness. However,  his  evidence  clearly  corroborates  Cabell  to  the  effect 
that  Cabell  was  unwilling  to  take  Heineman's  guaranty,  but  wanted 
some  primary  liability  in  this  country.  He  swears  that  Cabell  even 
wanted  the  money  deposited  here. 

I  have  said  that  Cabell  and  Goldstein  agreed  at  this  conference  upon 
the  arraneement.  That  is  not  entirely  accurate.  At  this  first  con- 
ference Ck)Idstein  did  not  accept  the  proposition,  but  took  it  with  a 
view  of  consulting  Mr.  Heineman.  Afterwards  Mr.  Goldstein  had 
consulted  Mr.  Heineman,  and  he  stated  explicitly  that  he  had  notified 
defendant  of  the  arrangement  dnd  to  go  on  with  the  work. 

We  have,  therefore,  the  position  of  Cabell,  representing  his  own 
firm  and  Benjamin,  that  they  were  unwilling  even  to  take  Heineman's 
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guaranty,  but  wanted  a  primary  liability  by  Heineman.  We  have  the 
fact  that  Heineman  left  for  the  West,  telling  Cabell  'that  Goldstein 
would  make  the  arrangement  with  him.  This  gave  to  Goldstein  full 
authority  to  make  this  contract.  We  have  the  testimony  of  Goldstein 
corroborative  of  the  testimony  of  Cabell,  as  to  the  contract  made.  It 
matters  not,  therefore,  whether  or  not  the  defendant  had  knowledge 
of  the  details  of  the  contract  as  made.  With  authority  of  Goldstein 
to  make  the  contract,  the  contract  as  made  was  binding  upon  him. 

The  acts  and  evidence  of  Heineman  himself  are  to  an  extent  corrob- 
orative of  Cabell's  testimony.  In  the  first  place,  the  first  three  checks 
were  defendant's  personal  checks,  as  he  himself  swears.  Thereafter 
another  $1,000  was  paid  in  two  $500  checks  which  were  defendant's 
personal  checks.  Furthermore,  in  defendant's  Exhibit  A,  Heineman 
writes  to  Cabell: 

"It  may  be  that  Mr.  Gk>ldfiteln  has  made  some  arrangementB*  but  I  do  not 
know  anything  about  it*' 

This  I  take  it  to  be  a  recognition  of  Goldstein's  authority  to  make 
arrangements  as  to  these  fees,  which  had  not  been  reported,  as  Heine- 
man  says,  to  him,  These  attorneys  proceeded  to  complete  their  work. 
They  defended  attacks  upon  their  patents  successfully,  and  now  Heine- 
man  refuses  to  pay  them  the  balance  of  their  compensation. 

In  my  opinion  the  case  against  the  defendant  was  clearly  proven, 
and  the  judgment  and  order  should  be  reversed,  with  costs,  and  the 
verdict  reinstated.  The  plaintiff  is  suing  as  assignee  of  Cabell  and 
Gilpin  and  Benjamin.    Order  filed.    All  concur. 


BAUMAN  v.  NORFOLK  iSb  W.  RY.  00. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  2,  1919.) 

Appeal  and  Ebbob  ^=»1016(5) — Pbejudicial  Ebbor— Rbmabks  or  Tbial 
Judge. 

In  an  action  by  a  guardsman,  stationed  in  defendant's  railroad  yards 
by  the  goTemment,  for  personal  injuries  by  a  switched  car  whUe  cross- 
ing a  track,  a  remark  by  the  Judge  that  defendant  had  no  defense,  with  a 
subsequent  explanation  that  he  meant  no  affirmative  defense,  and  that  a 
denial  was  not  a  defense,  held  prejudicial  error,  notwithstanding  the 
statement  was  technically  correct. 

Laiighlin  and  Shearn,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Harry  Bauman  against  the  Norfolk  &  Western  Railway 
Company.  From  so  much  of  an  order  as  in^osed  conditions  on  the 
granting  of  a  new  trial,  and  from  an  order  extending  plaintiff's  time 
to  stipulate  to  reduce  verdict  from  $75,000  to  $35,000,  defendant  ap- 
peals; and  from  the  granting  of  a  new  trial,  plaintiff  appeals.  Re- 
versed on  defendant's  appeal,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH, 
SHEARN,  and  MERRELL,  JJ. 

^s»For  oUier  cases  see  sams  topic  &  KBY-NUMBBR  In  all  Key-Kumbersd  Dlc«6ts  A  Indexei 
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Breitbart  &  Breitbart,  of  New  York  City  (John  C.  Robinson,  of 
New  York  City,  of  counsel,  and  Theodore  H.  Lord  and  Bernard  Breit- 
bart, both  of  New  York  City,  on  the  brief),  for  plaintiff* 

Maken  &  Nichols,  of  New  York  City  (Frederick  J.  Moses,  of  New 
York  City,  of  counsel,  and  Stanley  M.  Moffat,  of  Yonkers,  and  Theo- 
dore W.  Reath,  of  Philadelphia,  Pa.,  on  the  brief),  for  defendant. 

SMITH,  J.  This  action  is  an  important  one,  both  to  the  plaintiff 
and  to  the  defendant.  The  plaintiff  has  lost  both  legs.  His  injuries 
are  serious,  and,  if  the  defendant  is  responsible  for  those  injuries,  the 
plaintiff  is  entitled  to  a  substantial  verdict.  The  verdict,  even  as  re- 
duced, is  a  large  verdict,  and  the  defendant  is  entitled  to  insist  that  a 
verdict  of  this  size  shall  only  stand  upon  a  fair  presentation  to  the 
jury  of  all  the  issues  upon  which  its  liability  may  depend. 

The  plaintiff  was  one  of  seven  guardsmen  who  were  detailed  by  the 
government  to  watch  a  bridge  which  was  situated  in  the  defendant's 
yard  near  Lynchburg,  Va.  By  consent  of  the  railroad  company  their 
tent  was  placed  by  the  side  of  the  track,  within  the  defendant's  switch- 
yard, near  to  the  bridge  in  question.  This  tent  was  about  a  nrile  from 
the  city  of  Lynchburg,  and  on  the  night  in  question  this  plaintiff  had 
been  attending  an  entertainment  in  the  city  of  Lynchburg,  and  about 
half  past  10  o'clock  at  night  was  coming  back  to  his  tent.  He  walked 
through  the  yard  between  the  tracks  of  the  defendant  until  he  came 
about  opposite  to  his  tent,  at  which  place  he  started  across  the  tracks 
in  order  to  reach  his  tent.  While  passing  on^  of  the  switch  tracks,  a 
car,  which  in  the  process  of  shifting  had  been  kicked  by  the  switch 
engine,  ran  over  him  and  caused  the  injuries  for  which  he  has  here 
recovered. 

Ordinarily  a  railroad  company  within  its  switchyard  is  not  held  to 
the  same  duty  of  vigilance  as  Upon  a  public  crossing.  Any  other  rule 
would  be  impracticable.  A  train  of  cars  is  taken  into,  the  switchyards, 
and  the  different  cars  have  to  be  distributed  to  the  different  switches 
upon  which  the  cars  are  gathered  for  further  transportation  to  points 
upon  other  roads,  or  to  different  points  upon  the  road  of  the  company 
itself.  The  employes  of  the  railroad  company  working  in  these  switch- 
yards, knowing  their  custom,  are  charged  with  knowledge  of  these 
facts,  and  must  be  and  are  required  to  be  upon  constant  watch  that  in 
crossing  the  switch  tracks  they  may  not  be  run  down  by  these  cars, 
which  are  beine  switched  to  the  different  tracks.  With  this  practice 
known  to  all  of  the  employes,  it  is  unnecessary  and  impracticable  that 
warning  by  bell  or  whistle  shall  be  given  as  each  car  is  switched  from 
one  track  to  another,  and  such  warning  is  not  expected  by  the  em- 
ployes thus  using  the  tracks.  The  plaintiff,  together  with  the  other 
guardsmen,  had  been  on  duty  by  the  side  of  this  switchyard  for  two 
months,  and  presumably  had  general  knowledge  of  the  custom  of  the 
railroad  company  in  thus  shifting  its  cars,  and  of  the  fact  that  warn- 
ings were  not  given,  to  protect  those  whose  work  compelled  them  to 
cross  the  tracks. 

Within  a  v^ry  short  distance  from  this  tent,  and  from  this  place 
where  the  plaintiff  crossed  the  tracks  when  he  was  injured,  was  a  sin- 
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gle-track  bridge  across  the  James  river,  upon  which  bridge  there  was 
no  footpath.  The  bridge  was  intended,  in  the  main,  for  the  trans- 
portation of  trains  only,  and  not  for  general  use  by  the  public.  Just 
north  of  this  switchyard  was  a  regular  roadway  and  bridge  across  the 
James  river,  which  could  be  used  by  the  public  in  passing  from  a 
point  beyond  the  James  river  into  Lynchburg.  There  were  no  houses 
east  of  the  point  in  question  before  reaching  the  bridge.  On  the  other 
side  of  the  bridge  were  some  fertilizer  works  and  a  mill  and  a  few 
huts.  Notwithstanding  this  was  a  private  switchyard,  it  had  been 
the  custom  of  the  laborers  at  work  on  the  other  side  of  the  bridge, 
in  going  to  and  from  their  work,  to  a  certain  extent  to  cross  this 
bridge  and  walk  to  the  city  of  Lynchburg  through  this  yard.  The 
greater  part  of  the  travel  of  the  public  in  thus  usin^  the  yard  was  in 
the  morning,  when  the  workmen  were  going  to  their  work  upon  the 
other  side  of  the  river,  and  in  the  evening,  when  they  returned.  There 
was  evidence,  also,  to  the  effect  that  at  night  these  yards  were  thus 
used  to  a  certain  extent. 

In  passing  through  the  yard  it  may  fairly  be  inferred  that  most  of 
the  persons  so  passing  went  upon  the  north  side  of  the  tracks,  just 
beyond  where  the  tent  was  located,  and  then  crossed  over  some  of  the 
tracks  until  they  came  to  a  space  that  was  fairly  wide,  between  a  cou- 
ple of  the  tracks  upon  the  south  sid^  of  the  yard,  upon  which  space 
they  proceeded  for  substantially  the  balance  of  the  route  to  Lynchbuig. 
This  cross-over,  as  I  will  call  it,  was  simply  a  place  used  as  such,  and  I 

was  also  used  by  persons  returning  from  Lynchburg,  when  they  had 
occasion  to  pass  through  the  yards  and  over  the  bridge.  While,  as  be- 
fore stated,  this  cross-over  was  used  to  an  extent  in  the  daytime,  and 
by  workmen  returning  from  their  work,  the  evidence  fails  to  show 
that  there  waS(  anv  substantial  use  of  this  cross-over  as  late  as  half 
past  10  at  night,  the  time  when  this  accident  occurred.  It  is  probable 
that  those  guardsmen  occasionally  attended  entertainments  in  Lynch-  I 

burg,  and  came  home  at  night  through  the  yard  and  over  this  cross- 
over. .  But  the  duty  of  the  defendant  in  protecting  this  cross-over,  as 
against  these  cars  switched  from  one  track  to  another,  depends  entirely 
upon  the  extent  to  which  this  cross-over  was  used  at  the  time  that 
the  defendant  is  claimed  to  have  been  negligent.  With  the  acquaint- 
ance which  these  guardsmen,  after  a  two  months*  stay  at  this  hut, 
are  presumed  to  have  had  of  the  custom  of  this  railroad,  it  is  at  least 
doubtful  whether  at  that  time  of  night  the  defendant  was  called  upon 
to  exercise  any  special  diligence  in  protecting  them  in  using  this  cross- 
over. 

Furthermore,  the  court  charged  the  jury  that  the  defendant  was  not 
negligent  in  failing  to  put  a  light  upon  this  car,  and  was  not  obliged 
to  have  a  man  upon  the  car  to  give  any  warning.  It  seems  that  there 
were  several  arc  lights  through  the  yard;  and  one  arc  light  very  near 
to  this  cross-over,  which  would  throw  light  upon  the  cross-over.  There 
is  evidence  to  the  effect  that  that  light  was  out  upon  the  night  in  ques- 
tion, but  the  court  charged  the  jury  that  negligence  could  not  be  pred- 
icated upon  that  fact.  The  court  charged  the  jury  that  they  had 
no  right  to  say  that  a  light  should  be  upon  the  car,  because  that  would 
be  running  the  road,  and  further  charged : 
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"And  the  law  does  tioi  allow  yon  to  determine  what  they  fifliould  have  done, 
but  only  to  determine,  having  done  things  as  they  did  them,  they  were  care- 
less." 

By  this  charge,  without  naming  any  specific  duty  which  the  defend- 
ant owed  to  the  plaintiff,  the  jury  was  authorized  to  find  that  liability 
could  be  predicated  upon  aay  act  which  the  jury  in  their  judgment 
should  deem  to  be  a  careless  act.  Uftder  this  diarge  the  jury  could 
have  found  that  the  defendant  was  careless  in  not  having  electric  bells 
upon  their  cars,  which  were  continually  rung  while  the  car  was  mov- 
ing, or  were  negligent  in  not  having  a  flagman  at  this  cross-over.  They 
were  given  no  rule  whatever  to  guide  them  in  determining  what  was 
defendant's  legal  duty,  the  violation  of  which  could  be  made  the  basis 
of  liability,  with  the  result  that  they  were  left  free  to  charge  the 
defendant  with  liability  for  any  act  of  commission  or  omission  which 
the  jury  might  deem  negligent,  notwithstanding  they  adopted  a  course 
generally  adopted  by  railroads  in  the  use  of  their  switchyards.  While 
no  exception  was  taken  to  this  part  of  the  charge,  nevertheless,  the 
indefiniteness  of  the  charge,  together  with  the  slight  evidence  of  the 
use  of  the  yard  at  that  time  of  night,  sufficient  to  impose  upon  the 
defendant  a  positive  duty  to  give  signals  that  would  not  ordinarily  be 
given  in  a  switchyard,  leads  us  to  look  at  the  case  more  critically,  to 
determine  whether  any  part  of  the  charge  of  the  court  was  prejudicial 
to  the  defendant,  to  such  an  extent  as  to  make  doubtful  whether  the 
defendant  had  a  fair  trial,  and  whether  the  case  was  so  presented  to 
the  jury  as  to  give  them  a  clear  conception  of  the  questions  upon 
which  the  defendant's  liability  should  properly  be  based. 

In  the  course  of  the  trial,  upon  ruling  upon  the  admission  of  evi- 
dence, the  court  made  the  remark,  *'There  is  not  any  defense  J'  In 
the  course  of  the  charge  this  remark  was  referred  to  by  the  trial  judge 
as  follows : 

•'Another  thing.  In  the  couttre  of  the  ti4al,  I  made  an  observation ;  when 
Mr.  Robinson  was  speaking  to  you,  and  referred  to  the  defendant's  defense, 
I  said  to  him,  'The  defendant  has  no  defense.*  I  wish  to  explain  that  Mr. 
Moses  fears  that  you  may  have  been  misled  into  a  misapprehension  due  to 
my  saying  that.  My  saying  that  was  entirely  correct,  though  it  might  mislead 
yon.  The  defendant  h(u  no  defense.  It  is  not  necessary  that  the  defendant 
should  have  a  defense.  The  defendant  has  a,  deniaK  That  is  not  a  defense. 
The  plaintiff  alleges  that  the  defendant  was  negligent,  &nd  th^t  he  was  not, 
and  that  the  defendant  puts  in  Issue,  denies  that  it  was  negUoent,  tut  that  is 
not  a  defense.  If  the  defendant,  for  Instance,  admitted  that  it  was  negligent, 
and  then  set  up  some  matter  in  defense,  with  respect  to  its  liability,  by  saying, 
for  Instance—  Well,  no,  it  would  not  even  then  be  a  defense  to  say  that  he 
Jumped  into  the  danger  himself,  for  that  would  really  be  a  denial  of  the  lack 
of  contributory  negUgence,  though  the  defendant  might  have  set  up  as  a  de- 
fense that  he  himself  Jumped  into  the  danger  voluntarily,  desirous  of  doing 
it  That  would  be  a  defense,  because  it  would  then  be  conceding  aU  that  he 
said,  and  setting  up  some  new  matter,  to  show  that,  eyen  though  things  were 
as  he  said,  nevjertheless  It  was  not  responsible.  This  defendant  does  not  put 
up  any  audi  claim  as  that— cioiww  no  defense.  If  It  did.  It  would  have  the 
need  of  proving  its  defense,  whUe  the  defendant  has  the  need  of  proving  noth- 
ing here,  for  the  defetulant  does  not  claim  anything. 

"If  a  man  puts  In  a  defense,  and  claims  that  he  has  a  defense,  he  has  to 
prove  his  defense;  hut  the  defendant  here  puts  in  no  defense,  and  it  does  not 
need  to  prove  any  defense,  for  it  has  not  any  defense.    The  plaintiff  is  the 
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one  who  malces  iihe  dalm.  He  cUdmB  he  has  a  good  cause  of  actloD,  and  that 
the  defendant  should  pay ;  and  all  that  the  defendant  does  i«  to  deny  that 
•  "That  is  what  I  meant  when  I  said  the  defendant  has  no  defense.  So  I 
hope  you  gentlemen  are  all  clear  about  it,  far  the  defendant  has  no  defense.  It 
simply  denies  the  plaintifTs  claim  that  it  was  negligent,  and  also  denies,  in 
substance,  and  puts  it  in  issue,  that  he  was  free  from  negliirence,  so  that  it 
puts  upon  the  plaintiff  the  burden  of  proving  that  he  was  free  from  negli- 
gence, and  that  the  defendant  was  guilty  of  negligence.  Through  this  denial 
it  puts  upon  him  the  necessity  of  proving  his  case.  That  Is  alL  But  the  de- 
fendant asserts  no  defense,  and  has  no  defense  to  prove;  in  fact,  h^as  nothing 
to  prove,  for  it  claims  nothing.  Have  I  cleared  it  up,  Mr.  Moses? 
,  '*Mr.  Moses:  I  do  not  think  so,  your  honor. 

"The  Oourt:  I  thought  I  made  myself  clear  about  it. 

'*Mr.  Moses:  I  ask  your  honor  to  instruct  the  jury  that,  in  saying  that 
the  defendant  had  no  defense,  what  you  meant  was  that  we  had  set  up  no 
affirmative  allegation  of  new  facts  as  a  defense. 

'*The  Court:  Yes,  I  meant  that,  and  I  meant  just  what  I  said.  It  is  true 
what  I  said.  The  defendant  has  no  defense.  It  Is  not  necessary  that  It  should 
have.  When  a  man  denies  what  another  man  asserts,  that  is  not  a  defense. 
That  is  a  denial.  Suppose,  for  instance,  A.  sues  B.  for  .assaulting  him.  B. 
denied  that  he  did  the  assaulting.  That  would  not  be  a  defense.  It  would 
be  a  denial.  But  suppose  B.  admitted  that  he  assaulted  A.,  and  said,  'I  admit 
I  assaulted  you,  but  I  did  it  in  self-defense.'  Tliat  would  be  a  defense,  be- 
cause it  would  be  admitting  that  he  assaulted  A.,  but  it  would  be  defending 
his  assault  upon  the  ground  that  it  was  rightful,  in  view  of  the  fact  that  it 
was  in  self-defense.  That  is  what  I  meant  by  a  defense.  The  defendant  ad- 
mits nothing  that  the  plaintiff  claims:  hence  It  does  not  need  any  defense. 
It  hits  not  set  up  any.  Mr.  Moses  calls  it  an  affirmative  defense.  Gall  It  any 
kind  of  defense  you  like.  It  sets  up  none,  does  not  claim  any,  and  has  not 
any  to  prove;  but  it  does  set  up  a  denial  of  the  plaintiffs  claim,  and  that 
makes  it  so  that  the  plaintiff  has  all  to  prove.  I  hope  it  is  clear  now.  If  it 
is  not,  I  will  try  to  make  it  clear." 

It  is  clear  to  the  trained  legal  mind  what  the  trial  court  meant  to 
charge.  I  am  not  at  all  sure,  however,  that  it  was  made  clear  to  the 
minds  of  the  jury.  In  Bouvier's  Law  Dictionary,  the  word  ^'defense" 
is  defined  in  pleading  and  practice  as : 

"The  denial  of  the  truth  and  validity  of  the  complaint    A  general  asser-  j 

tlon  that  the  plaintiff  has  no  ground  of  action,  which  is  afterwards  extended 
and  maintained  in  the  plea," 

In  13  Cyc.  p.  772,  "defense'*  is  defined:  i 

"In  Its  legal  sense  the  term  'defense*  signifies,  not  a  Justification,  protec-  I 

tion,  or  guard,  which  is  not  its  popular  signification,  but  merely  an  opposing 
or  denial  of  the  truth  or  validity  of  the  complaint" 

In  Webster's  Dictionary  it  is  said :  I 

"To  defend  is  (in  law)  to  deny  the  right  ci  the  plaintiff  in  regard  to  the 
suit." 

In  the  popular  acceptation  of  the  term  the  word  "defense"  includes 
both  a  denial  and  an  affirmative  defense.    While  the  trial  judge  charg-  | 

cd  the  jury  that  the  plaintiff  must  prove  its  case  and  that  a  defense  was 
not  a  denial,  nevertheless,  it  reiterated  time  and  again  the  expression 
**the  defendant  has  no  defense."  I  can  conceive  of  nothing  which  could 
be  said  by  the  trial  court  which  would  be  more  damaging  to  a  defend-  j 

ant  than  such  a  charge.  To  say  that  the  plaintiff  must  prove  its  case, 
but,  nevertheless,  that  the  defendant  has  no  defem^i  is  well-nigh 
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equivalent  to  the  direction  of  a  verdict.  The  learned  trial  justice  point- 
ed out  that  he  meant  to  distinguish  between  a  defense  and  a  denial, 
and,  as  before  stated,  if  the  jury  had  been  composed  of  trained  law- 
yers, the  defendant  might  not  have  been  harmed  by  the  charge  as 
made;  nevertheless,  when  made  to  jurors  untrained  in  legal  techni- 
calities, the  impression  created  by  the  reiteration  of  this  statement 
could  not  have  been  harmless,  and  the  defendant  could  not  have  ob- 
tained under  that  charge  a  fair  consideration  of  the  issues  presented 
to  the  jury  as  determining  its  liability  for  this  accident.  For  the  rea- 
son, therefore,  that  the  defendant  did  not  have  a  fair  trial  of  the  is- 
sues upon  which  its  liability  depends,  I  am  of  the  opinion  that  the 
order  granting  a  new  trial,  so  far  as  appealed  from  by  the  defendant, 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event. 

With  this  conclusion  it  becomes  mmecessary  to  consider  the  plain- 
tiff's appeal,  which  should  therefore  be  dismissed,  without  costs.  Nor 
is  it  necessary  to  consider  Ae  defendant's  appeal  from  the  order  ex- 
tending plaintiff's  time  to  stipulate  to  reduce  the  verdict  until  after 
the  decision  o^  this  court  upon  the  appeal  herein,  which  appeal  is  also 
dismissed. 

CLARKE,  P.  J.,  and  MERRELL,  J.,  concur. 

LAUGHLIN  and  SHEARN  JJ.,  dissent  from  reversal  and  on  de- 
fendant's appeal  vote  io  modify  by  granting  a  new  trial,  unless  plain- 
tiff stipulates  to  reduce  the  recovery  to  $50,000. 


HIRSHFIEU)  v.  COOK. 
(Supreme  Court,  Special  Term,  New  Tork  Ckmnty*    May  3,  1919.) 

1.  Municipal  CoBPoiUTioiTfi  ^=»ld9— Audit  of  AocouitTt — Coicmissiorbb  of 

ACCOUNtfl — ^AUTHOBmr. 

The  commissioner  of  accounts  of  New  York  Olty  has  power,  under 
New  York  Caty  Charter  1873, 1 106,  and  New  York  Olty  Charter  1901,  §  119. 
to  examine  the  accoiints  of  all  elected  as  well  as  appointed  officers  of  the 
city,  and  his  power  Is  not  affected  by  the  slmUar  authority  with  which  the 
board  of  aldermen  Is  invested. 

2.  MuNiciPAi.  Corporations  ^=>169— AunniNG  Accounts — Commissioner  of 

Accounts — Po  wers. 

New  York  City  Charter,  t  ^^t  relating  to  the  duties  and  powers  of  the 
commissioner  of  accounts,  belongs  to  the  remedial  class  of  legislation 
which  should  be  liberally  construed,  and  its  spirit  and  purpose  should 
prevail  over  its  letter  as  long  as  violence  Is  not  done  to  its  language. 

8.  Municipal  Corporations  ^=»211 — Board  of  Education — Functions. 

In  view  of  Const  art.  9,  {ft  1,  2,  public  education  is  a  state  and  not  a 
municipal  function,  and  boards  of  education  are  branches  of  the  state 
government  charged  by  the  state  with  the  administration  of  its  educa- 
tional system,  and  no  conventional  relation  of  principal  and  agent  exists 
between  a  city  and  such  boards. 

4.  Municipal  Corporations  ^=s>211 — Board  of  Education — ^Finances — Ex- 
amination OF  Accounts. 

In  view  of  Education  Law.  f§  490,  865.. 877.  879.  880.  a  board  of  educa- 
tion in  a  dty  has  not  unrestricted  authority  over  the  dlspositlcHi  of 

^s»For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  aU  iCey-Numbered  Digests  ft  Indexes 
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moneys  raised  by  local  taxation,  and  the  disbursement  tbereof  Is  surround- 
ed by  numerous  checks  and  balances  which  It  Is  Incumbent  upon  city 
officials  to  observe  and  enforce,  and  under  New  York  City  caiarter,  f  119, 
the  commissioner  of  accounts  of  New  York>  City  may  examine  the  ac- 
counts of  the  board  of  edi^cation  of  the  dty  of  New  York. 

In  the  matter  of  the  application  of  David  Hirshfield  as  Commission- 
er of  Accounts  of  the  City  of  New  York,  for  a  writ  of  attachment 
against  Henry  R.  M.  Cook  as  a  witness.    Application  granted. 

William  P.  Burr,  Corp.  Counsel,  of  New  York  City  (Terence  Far- 
ley and  John  Lehman,  both  of  New  York  Gty,  of  counsel),  for  the 
motion. 

Morton  Stein,  of  New  York  City,  and  Frank  Gilbert,  of  Albany,  op- 
posed. 

HOTCHKISS,  J.  [1,  2]  Under  direction  of  the  mayor.  Commis- 
sioner Hirshfield  has  undertaken  tb  examine  the  account^  of  the  board 
of  education  of  the  city  of  New  York.  As  such  commissioner,  he  is- 
sued a  subpoena  to  the  respondent  Cook,  who  is  the  auditor  of  the 
board,  to  appear  and  testify  upon  such  examination.  Under  the  ad- 
vice and  direction  of  the  commissioner  of  education,  Mr.  Cook  refused 
to  obey  the  subpoena,  and  application  is  now  made  by  the  commission- 
er for  a  warrant  of  attachment  to  compel  the  attendance  of  the  witness 
in  pursuance  of  sections  854  and  855  of  the  Code  of  Civil  Procedure, 
See  Matter  of  Foster,  139  App.  Div.  769,  124  N.  Y.  Supp.  667,  675. 
Counsel  for  the  witness  expressly  "waives  all  technicalities,"  if  any 
there  be,  and  takes  the  broad  ground  that  the  commissioners  without 
authority  to  examine  the  accounts  of  the  board  of  education,  and 
hence  that  the  subpoena  heretofore  served  upon  the  witness  is  without 
legal  force. 

The  office  of  commissioner  of  accounts  had  its. origin  in  the  City 
Charter  of  1873.  Laws  1873,  c.  335,  §  106.  The  powers  and  duties  of 
the  office  are  at  present  defined  by  section  119  of  the  charter  (Laws 
1901,  c.  466),  which  provides,  among  other  things: 

"It  shall  be  the  duty  of  the  commissioner  of  accounts,  once  in  three  months, 
to  make  an  examination  of  the  receipts  and  disbursements  in  the  office  of  the 
comptroller  and  chamberlain,  in  connection  with  those  of  all  the  depart- 
ments and  officers  making  returns  thereto,  and  report  to  the  mayor  a  detailed 
and  classified  statement  of  the  financial  condition  of  the  dty  as  shown  by 
such  examinations.  He  shall  also  make  such  special  examinations  of  the  ac- 
counts and  methods  of  the  departments  and  offices  of  the  city,  •  •  ♦  as 
the  mayor  may  from  time  to  time  direct,  and  such  other  examinations  as  the 
said  commissioner  may  deem  for  the  best  Interests  of  the  dty,  and  report  to 
the  mayor  and  the  board  of  aldermen  the  results  thereof 

He  has  power  to  examine  the  accounts  of  all  elected  as  well  as  ap- 
pointed officers  and  his  power  is  not  affected  by  the  similar  authority 
with  which  the  board  of  aldermen  is  invested.  Matter  of  Hertle,  54 
Misc.  Rep.  354,  105  N.  Y.  Supp.  1022;  Id.,  120  App.  Div.  717,  IDS 
N.  Y.  Supp.  765.  This  section  of  the  charter  clearly  belongs  to  the 
remedial  class  of  legislation  which  should  be  liberally  construed. 
Matter  of  Hertle,  supra,  120  App.  Div.  721,  105  N.  Y.  Supp.  765.  Al- 
though violence  may  not  be  done  to  its  language,  its  spirit  and  purpose 
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should  prevail  over  its  letter.    People  v.  Lacombfe,  99  N.  Y.  43,  49,  1 
N.  E.  599;  Riggs  v.  Palmer,  115  N.  Y.  506,  22  N.  E.  188,  5  L.  R.  A. 
340,  12  Am.  St.  Rep.  819. 
The  Constitution,  as  revised  and  established  in  1894,  provides: 

*The  Legislature  shall  provide  for  tbe  malnteoance  and  support  of  a  system 
of  free  common  schools,  wherein  all  the  children  of  this  state,  may  be  educated. 
♦  •  •  The  corporation  created  in  the  year  1784,  under  the  name  of  the  Be- 
gents  o|  the  Untveraity  of  the  State  of  New  York^  is  hereby  contlnaed  under 
the  name  of  the  University.  oC  the  State  of  New  Xdrk.  It  sbaU  be  governed 
and  its  corporate,  powers,  which  may  be  increased,  modified  or  diminished  by 
the  Legislature,,  shall  be  exercised  by  not  less  t^an  nine  regents.'*  Const 
art  9,  Si  1  and  2. 

It  was  in  pursuance  of  this  constitutional  grant  that  the X^islature 
adopted  the  present  Education  I^aw,  which  in  brief  is  a  statutory  code 
governing  the  free  schools  of  the  state.  It  is  by  no  means  new  in  its 
entirety,  but  represents  the  mutations  of  more  than  130  years  of  legis- 
lation upon  cognate  subjects  enacted  in  pursuance  hi  similar  consti- 
tutional authority.'  With  respect  to  various  matters  embraced  within 
the  present  law,  the  decisions  of  our  courts  in  the  past  upon  funda- 
mental questions  or  construing  laws  affecting  boards  and  officers  exist- 
ing thereunder,  and  whose  duties  were  germane  to  those  conferred 
upon  boards  and  officers  created  by  the  present  law,  are  to  be  accepted 
as  proper  aids  to  construction. 

[8,4]  Under  the  principles  of  Maxmillian  v.  Mayor,  etc.,  62  N. 
Y.  160,  i20  Am.  Rep.  468,  it  is  now  recognized  as  settled  law  that 
public  education  is  a  state  and  not  a  municipal  function ;  that  boards  of 
education  are  branches  of  the  state  government  charged  by  the  state 
with  the  administration  of  its  educational  system  (Ham  v.  Mayor,  70  N. 
Y.  459;  Schieffelin  v.  Komfort,  212  N.  Y.  528,  106  N.  E.  675,  L.  R.  A. 
191 5D,  485)  J  that  no  conventional  relation  of  principal  and  agent  exists 
between  the  city  and  such  boards  (Titusville  Iron  Co.*  v.  City  of  N.  Y., 
207  N.  Y.  203,  206,  100  N.  E.  806),  or,  in  the  words  of  Hiscock,  J., 
in  Smith  v.  Board  of  Education  of  the  City  of  New  York,  208  N.  Y. 
84,  87,  101  N.  E,  792,  Ann.  Cas.  1914D,  406:  .    • 

''The  board  of  education  of  that  dty,  •  •  •  speaking  in  general  termis, 
stands  as  a  substitute  for  the  latter  as  a  coi^orate  agency  of  the  state  for  the 
purpose  of  administering  educational  matters." 

In  1917  (lyaws  1917,  c  786)  the  Education  Law  (Consol.  Laws,  c. 
16)  was  amended  by  inserting  a  new  article,  known  as  article  33a.. 
It  relates  wholly  to  boards  of  education  throughout  the  state,  and  its 
sections  are  made  sections  of  the  Education  Ivaw.  By  section,  865, 
sttbd.  "b,"  the  board  in  this  city^  is  reduced  to  seven  members,  who  are 
appointed  by  the  mayor.  Subject  to  the  limitations  contained  in  the 
act,  the  artide  confers  upon  the  board  plenary  powers  with  respect  to 
all  matters  pertaining  to  e4ucational  affairs  within,  the  city.  It  is, 
among  other  things,  authorized  to  purchase  sites,  the  title  to  be  taken 
in  the  name  of  the  city,  and  to  build,  repair,  etc.,  school  buildings. 
The  cost  of  the  common  schools  of  the  state  is  defrayed  in  part  by  the 
state  at  large  and  in  part  from  moneys  raised  directly  or  indirectly 
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by  local  taxation.  The  "general  fund"  provided  by  the  state  is  ap- 
portioned by  the  commissioner  of  education  among  the  various  local 
divisions  and  may  be  used  only  to  pay  teachers'  salaries  (Education 
Law,  §  490) ;  that  aK)ortioned  to  the  city  of  New  York  is  paid  to  the 
comptroller. 

Section  877  of  said  article  provides  for  the  moneys  to  be  raised  by 
the  city  by  local  taxation.  Each  year  the  board  of  education  prepares 
and  files  with  the  board  of  estimate  and  apportionment  an  itemized 
"estimate"  or  budget  for  the  ensuing  fiscal  year.  Section  877,  subd. 
1.  "If  the  total  amount  requested  in  such  estimate  shall  be  equivalent 
to  or  less  than  four  and  nine-tenths  mills  on  every  dollar  of  assessed 
valuation  of  the  real  and  personal  property  *  *  *  liable  to  taxa- 
tion, the  board  of  estimate  and  apportionment  shall  appropriate  such 
amount."  If  the  estimate  exceeds  4.9  mills  on  the  assessed  valuaticm, 
"such  estimate  shall,  as  ,to  such  excess,  be  subject  to  such  consideration 
and  such  action  by  the  board  of  estimate  and  apportionment,  the  board 
of  aldermen,  and  the  mayor  as  that  taken  upon  departmental  esti- 
mates submitted  to  the  board  of  estimate  and  apportionment.  The 
board  of  estimate  and  apportionment  is  authorized  to  make  additional 
appropriations  for  educational  purposes  authorized  by  this  chapter. 
*  *  *  .  The  hoard  of  education  shall  administer  all  moneys  appro- 
priated  or  available  for  educational  purposes  in  the  city,  subject  to 
the  provisions  of  law  relating  to  the  audit  and  payment  of  salaries  and 
other  claims  by  the  department  of  finance."  Id,  subd.  7.  By  subdivi- 
sion 8  the  board  is  authorized  to  submit  a  "special  estimate"  to  meet 
emergencies,  but  it  is  optional  with  the  city  authorities  to  appropriate 
the  moneys  thus  called  for.  By  section  879,  subd.  4,  the  amount  to  be 
appropriated  by  the  city  for  new  schoolhouses  and  for  remodeling  old 
buildings  is  left  to  the  discretion  of  the  board  of  estimate  and  appor- 
tionment. The  sums  so  appropriated  are  not  directly  raised  by  taxa- 
tion, but  by  the  sale  of  corporate  "stock." 

Mr.  Haig,  the  secretary  of  the  board,  in  an  affidavit  submitted  here- 
with, states  that  for  the  year  1919  there  was  appropriated  for  esti- 
mated expenses  of  the  board  of  education  $3,025,000  in  excess  of  the 
amount  provided  for  by  the  tax  of  4.9  mills ;  that  in  January,  1919. 
the  board  requested  an  additional  appropriation  for  the  expenses  of 
1918  to  the  amount  of  $3,200,000,  of  which  $600,000  has  already  been 
appropriated  as  requested.;  and  that,  in  addition  to  these  extraordi- 
nary and  discretionary  appropriations,  the  board  of  estimate  and  ap- 
portionment on  December  30,  1918,  approved  of  a  report  of  its  com- 
mittee on  finance  and  budget  commending  the  proposal  and  adopting 
it  as  the  policy  of  the  board  to  appropriate  for  the  year  1919,  $25,000,- 
000,  of  which  $10,000,000  was  on  said  date  actually  appropriated  for 
use  as  ^oon  as  the  moneys  were  available.  These  enormous  discre- 
tionary appropriations,  or  the  greater  portion  of  them,  are  to  supply 
the  demand  for  more  school  sites  and  buildings. 

Subdivisi(;>n  10  of  section  877  reads  as  follows : 

"A  board  of  education  sihall  not  incur  a  Uability  or  an  expense  chargeable 
against  the  funds  under  its  control  or  the  city  for  any  purpose  in  excess  of 
the  amount  appropriated  or  available  therefor  or  otherwise  authorized  by 
law." 
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By  section  880,  subd.  1,  all  school  moneys  appropriated  by  the  state 

or  city — 

"or- any  other  funds  belonging  to  a  city  and  received  from  any  source  what- 
soever for  similar  purposes,  shall  be  paid  into  the  treasury  of  such  city  and 
shall  be  credited  to  the  board  of  education.*' 

"Such  funds  shall  be  disbursed  only  by  authority  of  the  board  of  education 
and  upon  written  orders  on  the  city  treasmrer  or  other  fiscal  officer  of  the 
city."    Subdivigion  2. 

**It  shall  be  unlawful  for  a  city  treasurer  or  other  officer  having  the  custody 
of  city  funds  to  permit  the  use  of  such  funds  for  any  purpose  other  than  that 
for  which  they  are  lawfully  authorized,  and  such  funds  shall  not  be  paid 
out  except  on  audit  of  the  Ixmrd  of  education  and  the  ccmnter  signature  of 
the  comptroller.  ♦  ♦  •  The  board  of  education  •  •  ♦  shall  make,  in 
addition  to  such  classification  of  its  funds  and  accounts  as  it  desires  for  Its 
own  use  and  Information,  such  further  classification  of  the  funds  under  its 
management  and  control  and  of  the  disbursements  [sic]  thereof  as  the  comp- 
troller *  •  •  ghall  require,  and  such  board  shall  furnish  such  data  in  re- 
lation to  sueh  tunds  and  their  disbursements  as  t]txe  comptroller  «  •  * 
shall  require."    Subdivision  3. 

Althou|[h  the  city  authorities  have  no  control  over  the  salaries  of 
the  teaching  staff,  yet  they  fix  the  salaries  of  all  other  civilian  em-  • 
ployes  of  the  board.  Matter  of  Dobrovolny  v.  Prendergast,  219  N-  Y. 
280,  114  N.  E.  436;  Hogan  v.  Board  of  Education,  200  N.  Y.  370,  93 
N.  E.  951.  Section  226  of  the  New  York  Ci^  Charter  confers  upon 
the  city  authorities  power  to  prescribe  reasonable  terms  and  condi- 
tions under  which  the  money  provided  by  its  budget  shall  be  expended. 
Matter  of  Dobrovohiy  v.  Prendergast,  s^pra,  219  N.  Y.  284,  114  N. 
E.  436.  The  charter  contains  a  number  of  sections  specifically  related 
to  the  board  of  education.  By  sections  96  and  108  it  is  made  one  of  the 
administrative  departments  of  the  city.  See  Matter  of  Dobrovolny  v. 
Prendergast,  supra. 

Doubtless,  in  thus  naming  the  board  of  education  as  one  of  the 
city's  administrative  departments,  the  Legislature  had  in  mind  the  spe- 
cial and  limited  province  of  the  board  in  that  behalf  and  the  perfect- 
ly consistent  distinction  between  its  independence  as  a  state  agency  in 
matters  pertaining  to  public  education  considered  as  .a  function  of  the 
state  and  its  relation  to  the  city  with  respect  of  matters  purely  munic- 
ipal and  the  administration  of  these  matters  by  the  city  through  the 
agency  of  the  board.  A  similar  duality  of  agency  exists  with  respect 
to  a  number  of  city  departments,  conspicuous  among  which  is  the 
water  department.  See  Oakes  Mfg.  Co.  v.  City  of  New  York,  206 
N.  Y.  221,  227,  228,  99  N.  E.  540,  42  L.  R.  A.  (N.  S.)  286.  Its  exist- 
ence in  the  case  of  another  public  official  has  been  recognized  in  the 
case  of  the  county  clerk.  People  ex  rel.  Plancon  v.  Prendergast,  219 
N.  Y.  252,  114  N.  E.  433.  So  it  has  been  held  that  the  provisions  of 
section  1541  of  the  charter  prohibiting  any  city  department  from  in- 
curring any  expense  unless  an  appropriation  therefor  shall  have  been 
previously  made  applies  to  the  Board  of  Education.  Clarke  v.  Board 
of  Education,  156  App.  Div.  842,  142  N.  Y.  Supp.  1D6,  affirmed  215 
N.  Y.  646,  109  N.  E.  1093.  Similarly  it  has  been  very  recently  held 
that  under  section  1542  of  the  charter,  which  says,  "It  shall  be  the  duty 
of  the  heads  of  all  departments  and  of  all  officers  of  said  city,  and  of 
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all  boards  and  officers  charged  with  the  duty  of  expending  or  incur- 
ring obligations  payable  out  of  the  moneys  raised  by  tax  in  said  city, 
or  any  of  the  counties"  therein,  "so  to  regulate  such  expenditures 
*  *  *  that  the  siame  shall  not  in  any  one  year  exceed  the  amount 
appropriated,"  etc.,  that  the  justices  of  this  court  in  one  of  such  coun- 
ties, cannot  raise  the- salary  of  a  court  attendant  after  it  has  been  fixed 
by  them  for  the  ensuii^  year  under  section  168  of  the  Judiciary  Law 
(Consol.  Laws,  c.  30)  and  the  sum  so  fixed  has  been  carried  into  the 
city  budget  of  that  year.  The  f oUowing^  words  from  the  opinion  in 
the  case  referred  to  are  apposite  to  the  principles  involved  in  the  ques- 
tion at  issue  herein : 

"While  It  Is  true  that  the  Justices  of  the  Supreme  Court,  Kings  CJounty,  are 
not  a  part  of  the  dty  government  and  are  not  the  head  of  any  city  depart- 
ment, yet  within  the  meaning  of  section  1542  we  thinly  they  are  officers 
charged  with  the  duty  of  incurring  ohligations  payable  out  of  the  money  raised 
by  taxation  in  a  county  contained  within  the  territorial  limits  of  the  city." 
Matter  of  Flaherty  v.  Craig,  as  Comptroller,  etc^  226  N.  Y.  76,  123  N.  E.  157. 

Without  carrying  the  discussion  further,  it  is  evident  that  the  city 
authorities  are  charged  with  many  grave  duties  with  respect  of  the  dis- 
bursement both  of  school  moneys  directly  under  the  control  of  the 
board  of  education  as  well  as  other  moneys  raised  by  local  taxation 
for  school  purposes ;  that  the  board  of  education  has  not  unrestricted 
authority  over  the  disposition  of  these  moneys,  but  that  the  disburse- 
ment thereof  is  surrounded  by  numerous  checks  and  balances  which  it 
is  incumbent  upon  the  city  officials  to  observe  and  enforce.  Whether 
this  duty  goes  so  far  as  to  permit  these  officials  to  *'reaudit"  all  vouch- 
ers of  the  board  of  education,  so  far  as  may  be  necessary  to  determine 
whether  the  sum  involved  is  an  unlawful,  as  distinguished  from  an 
unwise,  payment  from  such  funds  as  it  is  mandatory  upon  the  city  to 
pay  over  to  the  board  (compare  People  ex  rd.  Murphy  v.  Kelly,  76  N. 
Y.  490,  and  People  ex  rel.  Burnet  v.  Jackson,  85  N.  Y.  541,  545,  546), 
it  is  not  necessary  to  decide. 

For  their  guidance,  and  to  the  end  that  the  city  officials  may  intelli- 
gently and  lawfully  perform  such  administrative  duties  as  are  impos- 
ed upon  them,  it  stands  to  reason  that  the  financial  books  and  records 
of  the  board  of  education  must  be  examined.  It  is  ajso  clear  that, 
without  information  as  to  the  honesty,  wisdom,  and  care  with  which 
the  board  of  education  disburses  those  moneys  which  it  receives  from 
the  city  as  the  result  of  the  discretion  of  its  officials,  the  exercise  of 
such  discretion  on  their  part  would  in  large .  measure  be  based  upon 
blind  credulity.  In  Judges  of  the  Oneida  G.  P.  v.  People,  18  Wend.  79, 
Tracy,  Senator,  said  (page  99) : 

*'It  [discretion]  means,  when  applied  to  public  functionaries,  a  power  or 
right  conferred  upon  them  by  law,  of  acting  officially  In  certain  circumstances; 
according  to  the  dictates  of  their  own  judgment  and  oonscienoe,  uncontrolled 
by  the  judgment  or  consdenoe  of  others." 

It  is  inconceivable  that  the  Legislature  intended  any  such  inconsist- 
ency ;  that  having  in  mind  the  huge  sums  of  money  which  the  grow- 
ing needs  of  our  population  demand,  if  our  public  schools  are  satis- 
factorily to  perform  the  great  task  to  which  they  are  devoted,  the  city 
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officials  have  been  invested  with  discretionary  power  to  appropriate 
adequately  and.  at  the  same  time  have  been  deiaied  access  to  the  most 
efficient  sottrces  of  information  concerning  the  use  made  of  the  moneys 
by  those  charged  with  their  disbursement,  and  whose  methods  of  ad- 
ministering their  trust  must  in  large  degree  control  the  amount  of 
money  to  be  plaqed  ajt  th^ir  disposal.  The  official  named  by  statute 
to  secure  the  information  available  is  the  commissioner  of  accounts. 

The  respondent  places  much  reliance  upon  the  case  of  Gunnison  v. 
Board  of  Education,  176  N.  Y.  H,  68  N.  E.  106,  but  there  is  nothing 
in  that  case  which  militates  against  the  views  hereinbefore  expressed. 
The  limits  of  the  decision  in  the  Gunnison  Case  were  pointed  out,  and 
its  true  value  as  an  authority  was  fixed,  in  Hogan  v.  Board  of  Educa- 
tion, 200  N.  Y.  370,  373,  93  N.  E.  951.  Nor  is  Miller  v.  Tayntor,  170 
App.  Div.  126,  155  N.  Y.  Supp.  746,  inconsistent  with  anything  herein 
decided.  The  decision  in  that  case  had- to  do  with  the  charter  of  the  city 
of  Binghamton,  so  ifar  as  it  related  to  the.  powers  of  the  local  board 
of  education  over  educational  matters  exdusively,  and  not  over  finan- 
cial matters. 

Motion  granted.     Settle  order  on  notice.    . 


HASTINGS  T.  INTEKNATIONAL  1*APE3K  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    May  2,  X919.) 

1.  COBPORATtONB  <©=>lf52 — StATCB  OB*  "StOCKHOI.D1»8*' — BiQHT  TO   DiVIDKNDB: 

"Stockholders"  are  not  creditors  of  a  corporation,  but  are  simply  the 
owners  of  shares  or  interests  therein,  and  are  entitled  to  distribution  from 
tthe  corporate  pr(^>erty  ouly  when  corporate  funds  are  made  available 
therefor  by  proper  action  of  the.  board  of  directors. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases>  First  and 
Second  Series,  Stockholder.] 

2.  COBPOBATIONS  €=»152 — POWKB  OF  DlB£OTOBS — ^DEOLABATION   OF  DIVIDENDS. 

The  directors  of  a  corporation  alone  can  say  when  and  how  and  to 
what  extent  dividends  are  to  be  paid. 

8.    COBPOBATIONS    ^=>152 — EIGHTS    OF    PBESI&BBED    STOCKHOLDEBS — NOTICE    OF 

Bights — "Subpltts  Net  Pbofits." 

When  purchasers  of  preferred  stock  providing  for  a  dividend  oat  of 
snrplus  net  prc^ts  take  their  certificates  they  take  them  with  full  knowl^ 
edge  of  the  general  rales  applicable  thereto,  and  knowledge  that  the  term 
"surplus  net  profits"  does  not  mean  simply  surplus  carried  on  the  books, 
but  contemplates  surplus  net  profits  over  and  above  all  surplus  and  re- 
serves made  by  the  directors  in  their  discretion  for  properly  conducting 
the  corporate  business. 

4.  COBPOBATIONS  <e=s>152 — ^PoWEBS  OF  DiBECTOBS — ^DECLABATION   OF  DIVIDENDS 

— ^Pbovisiors  of'  Stock  Certificates. 

A  preferred  stock  certificate,  entitling  the  holders  to  cumulative  divi- 
dends out  of  any  and  all  surplus  net  profits  at  a  certain  rate,  payable  in 
quarterly  installments  in  preference  and  priority  to  any  payment  of  any 
dividend  oh  the  common  stock  for  sudi  quarter,  does  not  derive  the  di- 
TeetoTB  of  the  corporation. of  their  usual  powers  in  respect  to  declaring 
divideinds. 

^s^For  other  cases  see  same  topic  ft  KE7-NtJMBBR  in  all  Key-Numbered  Digesti  A  Indexes 
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&   COBPORATIONS   ^=»152^ — ^DlSCB<STION    OF   DiBECTOBS — DECLARATION    OF    DIVI- 
DENDS. 

In  an  action  to  compel  a  corporation  to  declare  deferred  cumulatiTe  divi- 
dends on  preferred  stodc,  tbe  action  of  the  board  of  directom  In  refusing 
to  declare  a  83%  per  cent,  cash  dividend,  and  in  declaring  dividends  pay* 
able  7%  per  cent,  in  cash,  14  i)er  cent  in  cumulative  preferred  stock,  and 
12  per  cent,  in  common  stock,  held  not  an  abuse  of  discretion,  notwith- 
standing a  surplus  was  available  whereby  a  full  cash  payment  could  be 
made. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Frederick  E.  Hastings,  on  behalf  of  himself  and  others 
similarijr  situated,  against  the  International  Paper  Company  and  oth- 
ers. From  a  judgment  for  defendants,  dismissing  tiie  complaint, 
plaintiff  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 

Jacobson  &  Pollock,  of  New  York  City  (H.  Louis  Jacobson,  of  New 
York  City,  of  counsel),  for  appellant. 

Stetson,  Jennings  &  Russell,  of  New  York  City  (Lansii^  P.  Reed, 
of  New  York  City,  of  counsel,  and  Harold  W.  Bissell,  of  New  York 
City,  on  the  brief),  for  respondents. 

MERRELL,  J.  The  plaintiff,  who  is  a  preferred  stockholder  of 
the  International  Paper  Company,  brings  this  action,  in  his  own  behalf 
and  in  behalf  of  others  similarly  situated,  to  compel  the  company, 
through  its  board  of  directors,  to  declare  deferred  dividends  which  had 
accumulated  on  the  preferred  stock  held  by  the  plaintiff  and  others. 

In  1916  the  board  of  directors  of  the  defendant  company  began  the 
consideration  of  a  plan  to  provide  funds  for  the  purpose  of  retiring 
outstanding  bonds  soon  to  fall  due  and  for  the  payment  of  accumulated 
dividends  on  the  preferred  stock.  It  was  also  considered  necessary  to 
provide  $10,000,000  additional  working  capital.  The  accumulated 
dividends  at  that  time  amounted  to  $7,506,244.50,  or  33^  per  cent, 
on  the  outstanding  preferred  stock.  The  total  bonded  indebtedness 
of  the  corporation  was  $14,497,000,  of  which  $10,151,000  fell  due  in 
1918.  The  plan  was  perfected  in  January,  1917,  and  a  proposal  sent 
to  the  preferred  stockholders,  bearing  date  on  the  31st  of  January. 
This  proposal,  setting  forth  the  above  facts,  propos.ed  that  the  stock- 
holders consent  to  the  "creation  of  a  new  first  and  refunding  5  per 
cent,  sinking  fund  mortgage,"  to  secure  the  payment  of  bonds  ag- 
gregating $20,000,000.    The  proposal  then  stated  that  the— 

"directors  unqualifiedly  believe  that  it  Is  for  the  best  interests  of  all  stockhold- 
ers tbat  the  company  utilize  a  very  substantial  part  of  its  earnings  for  the 
calendar  years  .1916  and  1917  for  the  retirement  of  bonded  debt,  and  your  di- 
rectors are  certain  that  stockholders  will  share  their  view  that  this  policy 
will  greatly  strengthen  the  company  and  thus  benefit  the  stockholders." 

The  proposal  further  stated : 

"At  the  time  the  directors  recommended  tbe  proposed  bond  issuer  they  also, 
in  conjunction  therewith,  unanimously  voted  to  offer  to  snch  pr^^red  stock- 
holders of  the  company  as  shall  accept  the  offer  and  deposit  their  stock  as 
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hereinafter  provided,  in  full  settlement  of  all  unpaid  diyidends,  7^  per  cent, 
of  the  face  value  or  their  holdings  of  preferred  stock  in  cash,  14  per  cent,  in 
6  per  cent  cumulative  preferred  stodr,  and  12  per  cent  in  common  atock,  such 
dividends  to  be  paid  in  part  out  of  earnings  accrued  prior  to  March  1,  1913, 
and  in  part  out  of  earnings  accrued  thereafter,  provided,  however,  that  the 
holders  of  an  amount  of  such  preferred  stock  which  the  company  and  the  com- 
mittee hereinafter  referred  to  shall  deem  sufficient  shall  accept  said  offer  by 
depositing  their  sto<^  with  the  Bankers'  Trust  Oompany,  16  Wall  street.  New 
York  City,  d^KMitary  of  a  committee  *  •  *  who  have  been  requested 
and  have  consented  to  represent  such  stockholders  under  a  deposit  agreementi 
copy  of  which  is  attached  hereto.    •    •    • 

*'Tour  ^directors  aro  firmly  of  the  opinion  that  it  would  not  be  wise  nor  in 
the  interest  of  the  stockholdere  to  attempt  to  liquidaie  the  aoeumitlated  divi- 
dends  in  cash,  and  that  by  the  proposed  plan  the  eqtiity  of  the  stock  in  the 
already  valuable  property  which  the  company  owns  will  be  greatly  increased." 

Preferred  stockholders  representing  approximately  91  per  cent,  of 
the  preferred  stock  came  in  and  deposited  their  stock  under  the  afore- 
said proposal.  The  plaintiff  and  other  preferred  stockholders,  rep- 
resenting $2,054,500  of  the  preferred  stock,  did  not,  however,  accept 
the  offer  of  the  company  and  failed  to  deposit  their  stock,  and  the 
unpaid  accumulated  dividends  on  such  stodc,  amounting  to  the  sum 
of  $688,257.50,  are  still  carried  on  the  books  of  the  company  as  a 
liability. 

On  May  11,  1917,  in  order  to  carry  into  effect  the  aforesaid  pro- 
posal, a  meeting  of  the  directors  was  held  and  a  resolution  adopted 
which  recited,  among  other  things,  the  terms  of  the  proposal  and  that 
sufficient  of  the  preferred  stockholders  had  deposited  their  stock  to 
justify  the  company  "in  confirming  said  offer  and  making  the  plan 
operative.'*   The  resolution  then  provided : 

"Now,  therefore,  be  it  resolved : 

"1.  That  the  company  hereby  confirms  said  otter  for  the  settlement  and  ad- 
justment of  the  deferred  dividends  upon  its  preferred  stock  so  accepted  by 
*the  committee  representijig  the  hinders  of  19^^235  shares  of  said  stock,  and 
declares  the  said  offer  so  accepted  to  be  final  and  binding  upon  it,  and  the 
plan  for  the  adjustment  of  said  dividend  to  be  operative. 

"2.  That  for  the  purpose  of  adjusting  and  settling  in  full  the  deferred  cumu* 
lative  dividends  upon  the  outstanding  preferred  stock  of  this  company,  a 
dividend  of  33^  per  cent,  upon  such  stock  is  hereby  declared,  payable  7^  per 
cent,  in  cash,  14  per  omL  in  preferred  stock,  and  12  per  cent  in  common  stock, 
and  that  such  dividend  shall  be  paid  to  the  registered  holders  of  certificates  of 
deposit  of  such  prefierred  stock  of  record  on  June  1,  1917,  upon  surrender  to 
the  Bankerfi*  Trust  Ck>mpany,  depositary,  of  such  certificates  on  or  after  ^hat 
date,  and  that  such  dividend  shall  be  paid  on  or  after  that  date  to  the  holders 
of  undiluted  preferred  stock  who  shall  present  to  the  company  their  certifi- 
cates of  preferred  stock  to  be  stamped  with  a  notation  thereon  to  the  effect 
that  the  accumulated  dividends  have  been  settled  and  paid  in  full," 

It  therefore  appears  that  the  resolution  simply  made  available  suffi- 
cient cash  to  pay  7%  per  cent,  on  the  preferred  stock,  and  authorized 
the  requisite  amount  of  stock  to  be  issued  to  meet  the  requirements 
of  the  proposal.  No  claim  is  made  that  any  dividend  was  intended  to 
he  declj^red  other  than  ^s  above  stated,  and  no  dividend  was  declared, 
except  and  in  the  manner  thus  adopted.  The  whole  plan  was  worked 
out  with  the  view  of  placing  more  funds  at  the  disposal  of  the  com- 
pany, and  specifically  stated  that  a  liquidation  of  accumulated  divi- 
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dends  in  cash  was  impracticable.  Such  declaration  df  a  stopk  dividend 
distributed  no  actual  property  or  a3sets  of  the  company,  but  sim{^y 
enabled  the  directors  to  strike  from  the  books  a  large  liabili^  from 
the  active  accounts.  If  the  action  of  the  board  of  directors  had  ac- 
tually made  available  a  sum  of  money  for  dividends,  the  plaintiff  would 
have  a  right  of  acticm  at  law  to  recover  the  amount  due.  on  his  stock, 
and  would  not  have  come  into  a  court  of  equity  'for  redress.  But  this 
the  board  of  directors  did  not  do.  The  board  merely  declared  a  plan 
to  adjust  and  settle  deferred  dividends  upon  the  corporation's  jwe- 
ferred  stock,  with  such  of  the  holders  thereof  as  were  willing  to  accept 
such  settlement,  by  paying  7%  per  cent,  of  such  accumulated  dividends 
in  cash,  14  per  cent,  thereof  in  preferred  stock,  and  12  per  cent  in 
the  common  stock  of  the  corppration.  The  board  of  directors  de- 
clared the  33^^  per  cent,  dividend  only  An  the  manner  stated. 
The  plaintiff  contends : 

(1)  That  he  is  entitled  as  a  matter  of  right  under  the  express  terms 
of  his  certificate  of  preferred  stock  to  the  immediate  payment  of  these 
dividends. 

(2)  That,  even  if  it  should  be  determined  that  he  has  no  such  right 
under  his  certificate,  the  refusal  of  the  board  of  directors  to  de- 
clare dividends  sufficient  to  pay  the  accumulations  on  the  preferred 
stock  is,  under  the  circumstances,  an  abuse  of  discretion  and  with- 
out justification. 

(3)  That  the  rights  of  the  preferred  stockholders  are  not  governed 
by  the  same  rules  which  apply  to  declaration  of  dividends  on  common 
stock,  in  that  the  holders  of  preferred  shares  are  entitled  to.  have  div- 
idends declared  from  surplus  net  profits  whenever  such  profits  might 
be  made  available  for  distribution. 

The  preferred  stock  certificates  provide,  in  part,  as  foUows : 

'The  holders  of  the  preferred  stock  are  entitled  out  of  any  and  an  Mrpkw 
net  profits  whenever  ascertained  to  cumulative  dlTldends  at  the  rate  of  and 
not  exceeding  6  per  cent,  per  annnm  In  the  year  beginning  on  the  1st  day  of 
April  1898,  and  In  each  and  every  year  thereafter,  payable  in  quarterly  install- 
ments in  preference  and  priority  to  awy  payment  of  an^  dividend  on  the 
oommon  stoch  for  such  qnarter." 

The  certificate  of  incorporation  contains  the  following  provision  in 
respect  to  capital  stock : 

**The  common  stock  shall  be  subject  to  the  prior  rights  of  holders  of  the 
preferred  stock  as  herein  declared.  If  after  providing  for  the  payment  of  full 
dividend  for  any  quarter  on  the  preferred  stock,  and  for  any  balance  that 
may  remain  due  on  the  cumulative  dividends  upon  such  preferred  stock  for 
preceding  years  and  quarters,  there  shall  remain  any  surplus  net  profits,  any 
and  all  such  surplus  net  profits,  not  In  the  opinion  of  the  board  of  directors 
required  to  provide  for  the  maintenance,  Unprovement,  enlargement  and  oper- 
ation of  the  property  and  business  of  the  corporation  or  for  the  payment  of  its 
liabilities,  shall  be  applicable  to  dividends  upon  the  common  stock,  when  and 
as  from  time  to  time  the  same  shall  be  declared  by  the  board  of  directors,  and 
the  board  of  directors  may  declare,  and  out  of  such  surplus  net  profits  may 
pay  quarter  yearly  diyidends  upon  ihe  conuooh  stock. of  the  said  coipoiatUMi, 
but  no  such  quarterly  dividends  shaU  be  declared  or  paid  untU  the  cumula- 
tive dividends  shall  have  been  paid  in  full  upon  the  preferred  stock  for  £Ricfa 
quarter,  and  for  all  preceding  years  and  quarters."^    • 
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The  amounts  tarried  in  the  5ui*pltt$  account  of  the  defendant  for 
the.  years  1916,  1917,  and  1918  are  as  follows:  1916,  $16,238,743.43; 
1917,  $15,452,185.79;  1918,  $17,256,547.70;  Such  surplus  is  derived 
from  subtracting  the  total  liabilities  of  the  company  from  the  total 
assets,  and  of  necessity  :t(»nprises  items  of  fixed  capital,  as  well  as 
items  which  appear  in  the  current  assets.  The  current  assets  of  the 
defendant  company  for  the  same  period  are  as  follows:  1916,  $15,- 
732,675.86;  1917,  $20,406,868.32;  1918  $25,804,262.32.  So  that  it 
appears  on  the  face  of  the  accounts  of  the  defendant  corporation  that 
at  the  present  time  the  company  has  sufficient  money  and  assets  to 
pay  the  deferred  accumulated  dividends.  The  plaintiff  would  there- 
fore be  entitled  to  succeed  if  His*  certificate  of  stock  did  in  fact  entitle, 
him  as  a  matter  of  right  to  the  immediate  payment  of  dividends  at 
any  time  when  there  might  be  sufficient  assets  in  the  surplus  account 
to  pay  the  same.  While  it  may  appear  from  a  casual  reading  of  the 
preferred  stock  certificate  that  such  dividends  become  immediately 
payable  from  the  "surplus  net  profits  whenever  ascertained,"  Still  it 
is  apparent  Jthat  the  preference  granted  thereby  to  the  preferred  stock- 
holders is.simply  a  preference  or  priority  over  the  common  stockholders 
in  the  payment  of  dividends.  The  certificate  should  be  read  in  the 
light  of  that  portion  thereof  which  states  in  respect  to  Such  dividends 
tl^t  the  same  are  "payable  in  quarterly  installments  in  preference  and 
priority  to  any  payment  of  dividend  on  the  common  stock  for  such 
quarter.'* 

[1,2]  It  is  a  well-known  rule  of  law  that  stockholders  are  not 
creditors  of  a  corporation,  but  are  simply  the  owners  of  certain  shares 
or  interests  therein.  They  are  entitled  to  a  distribution  from  the 
corporate  property  as  a  general  rule  only  at  such  times  as  corporate 
funds  are  made. available  for  distribution  among  the  stockholders  b^' 
proper  action  on  the  part  of  the  board  of  directors.  The  board  of 
directors  of  every  corporation  are  the  managers  thereof.  .  The  only 
way  to  control  a'  corporation  is  through  the  board  of  directors  duly 
elected  by  the  stockholders.  The  directors  alone  may  say  when,  how, 
and  to  what  extent  dividends  are  to  be  paid.  The  purchasers  of  pre- 
ferred stock  are  supposed  to  purchase  and  hold  the  same  with  full 
knowledge  of  the  general  powers  pf  the  board  of  directors,  and  with . 
full  knowledge  of  the  discretionary  powers  vested  in  such  board,  not 
only  to  declare  dividends,  but  to  set  aside  from  the  corporate  funds 
and  property  from  time  to  time  such  sums  as  they  may  deem  neces- 
sary for  the  general  purposes  of  the  business  in  which  the  corporation 
is  engaged.  It  is  the  duty  of  the  board  of  directors  to  set  aside  suffi- 
cient funds  for  depreciation  and  for  all  contingencies  which  may  be 
reasonably  expected  to  arise,  as  well  as  sufficient  funds  and  property 
to  enable  the  company  to  do  and  carry  on  its  ordinary  business. 

[3]  When  the  purchasers  of  the  preferred  stock  m  question  took 
their  certificates,  they  took  them  with  full  knowledge  of  the  general 
rules  applicable  thereto,  and  the  courts  have  held  in  respect  to  certifi- 
cates Of  a  similar  nature  that  the  term  "surplus  net  profits''  cannot 
be  taken  to. mean  simply  surplus  carried  on  the  books  of  the  company, 
but  contemplates. surplus  net  profits  over  and  above  all  surplus  and 
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reserves  made  by  the  directors  in  the  exercise  of  their  discretion  for 
the  purpose  of  properly  conducting  the  corporate  business.  This 
question  here  involved  has  been  many  times  before  the  courts  and  has 
been  considered  by  numerous  text-book  authors.  In  Clark  &  Marshall 
on  Private  Corporations,  §  517  (b),  it  is  stated: 

"It  1&  a  well-settl^  principle  that  whether  or  not  ^vidends  shaU  be  paid, 
and  the  amount  of  the  dividend  at  any  time,  is  primarily  to  be  determined  by 
the  directors,  and  there  must  be  bad  faith  or  a  elear  abuse  of  discretion  on 
their  part  to  Justify  a  court  of  equity  in  interfering.  The  mere  fact  that  a 
corporation  has  surplus  profits  out  of  which  a  dividend  might  lawfuUy  be 
declared  is  not  of  itself  sufficient  ground  for  a  court  of  equity  to  compel  the 
directors  to  make  a  dividend,  for  they  have  a  right  to  use  surplus  profits  to 
extend  the  business  of  the  corporation,  or  to  make  improvenients  and  even 
to  provide  a  suiplus  fund,  if  it  is  to  the  interests  of  the  corporation  to  do  so." 

And  at  section  529  (2)  the  same  author  states  that  the  general  rule 
applies — 

'*to  preferred  stock  as  well  as  to  commop  stock,  and  that  it  is  primarily  for 
the  board  of  directors  to  determine  whether  the  c<mdition  of  the  company  in 
any  particular  year  Is  such  as  to  warrant  the  declaration  of  a  dividend,  and 
the  courts  will  not  interfere  unless  an  abuse  of  discretion  Is  shown." 

In  2  Cook  on  Corporations  (7th  Ed.)  §  545,  it  Is  said: 

"The  board  of  directors  declare  the  dividends,  and  it  is  for  the  directors, 
and  not  the  stockholders,  to  determine  whether  or  not  a  dividend  shall  be  de- 
clared. When,  therefore,  the  directors  have  exercised  tills  discretion  and 
refused  to  declare  a  dividend,  there  will  be  no  interference  by  the  courts 
with  their  decision,  unless  they  are  guilty  of  a  wlUfal  abuse  of  their  dis- 
cretionary powers  or  of  bad  ftiith  or  of  neglect  of  duty.  It  requires  a  very 
str<»g  case  to  induce  a  court  of  equity  to  order  the  directors  to  dedare  a 
dividend,  inasmuch  as  equity  has  no  Jurisdiction  unless  fraud  or  a  breach  of 
trust  is  involved.  There  have  been  many  attempts  to  sustain  such  a  suit,  yet, 
although  the  courts  do  not  disclaim  jurisdiction,  they  have  quite  uniformly 
refused  to  interfere.** 

And  in  Cook  on  Corporations,  vol.  1,  §  272,  it  is  said; 

**It  is  largely  a  matter  of  discretion  with  a  board  of  directors  as  to  whether 
they  will  use  the  net  profits  for  a  dividend  or  will  use  them  in  the  business  of 
the  company,  although  there  is  a  limit  to  this  discretion,  and  the  courta  will 
not  allow  the  directors  to  use  their  power  oppressively  by  refusing  to  declare 
a  dividend  where  the  net  profits  and  the  character  and  condition  of  the  busi- 
ness clearly  warrant  it  This  is  the  rule  where  all  the  stodi:  is  common 
stock,  and  it  is  also  the  rule  in  regard  to  dividends  on  preferred  stock.  The 
preferred  stockholder  is  not  entitled  as  a  matter  of  right  to  his  dividend,  even 
though  there  are  net  profits  which  might  be  used  for  that  purpose.*' 

In  Morawetz  on  Corporations  (2d  Ed.)  §  460,  the  following  lan- 
guage is  used  in  respect  to  the  power  of  the  court  to  compel  the  dec- 
laration of  dividends : 

"The  power  of  deciding  this  question  should  not  be  taken  from  the  directors 
and  assumed  by  the  courts,  unless  it  is  clear  that  the  directors  have  a  mis- 
taken view  of  their  legal  duties,  or  have  acted  in  bad  faith." 

The  above  rules  have  been  applied  in  numerous  cases,  notably  the 
following:  Greef  v.  Equitable  Life  Assurance  Soc,  160  N.  Y.  19,  54 
N.  E.  712,  46  L.  R.  A.  288,  76  Am.  St.  Rep.  659;  Wilswi  v.  American 
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Ice  Co.  (D.  C.)  206  Fed.  736;  N.  Y.,  L.  E.  &  W.  R.  R.  v.  Nickals, 
119  U.  S.  296,  7  Sup.  Ct.  209,  30  L.  Ed.  363. 

[4]  That  the  language  used  in  the  preferred  stock  certificate  under 
consideration  in  the  instant  case  does  not  deprive  the  directors  of  the 
defendant  company  of  the  usual  powers  in  respect  to  declaring  divi- 
dends is  upheld  by  ample  authority,  and  the  courts  have  uniformly 
rejected  constructions  of  stock  certificates  which  would  deprive  di- 
rectors of  such  powers. 

In  U.  S.  Life  Ins.  Co.  v.  Spinks  (Ky.)  96  S.  W.  889,  at  page  892 
(13  L.  R.  A.  [N.  S.]  1053)  it  is  said: 

**The  word  'dividend*  lias  a  well-defined  legal  meaning.  •  ♦  ♦  It  signi- 
fies such  portion  of  accumulated  net  earnings,  or  surplus,  as  the  directorate  of 
a  corporation  may  deem  expedient  to  be  distributed."  Field  ▼.  Lamson  & 
Ooodnow  Mfg.  Ca,  162  Mass.  38$,  38  N.  E.  1126.  27  iU  B.  A.  136;  Warren  ▼. 
King,  98  U.  S.  389,  2  Sup.  Ct  789,  27  L.  Ed.  769. 

The  preferred  stock  certificate  in  the  instant  case  is  drawn  in  the 
usual  terms.  There  is  nothing  in  it  which  would  signify  that  it  was 
the  intention  of  the  corporatipn  to  give  to  its  preferred  stockholders 
any  greater  rights  or  privileges  than  arc  usually  extended  to  preferred 
stocldiolders  in  other  corporations.  The  certificate  simply  gives  pref- 
erence and  priority  over  the  common  stock  in  respect  to  the  payment 
of  dividends.  The  very  fact  that  the  certificate  provides  for  cumula- 
tive dividends  renders  it  practically  impossible  for  the  directors  to 
administer  the  corporation  so  as  to  deprive  the  preferred  stockholders 
of  any  substantial  rights,  as  these  accumulated  dividends  must  be  paid 
before  any  distribution  can  be  made  to  the  holders  of  the  common 
stock.  There  is,  therefore,  no  reason  to  construe  or  interpret  the  pro- 
visions of  the  preferred  stock  certificates,  so  as  to  deprive  the  board 
of  directors  of  their  usual  and  ordinary  powers  and  duties  in  respect 
to  the  declaration  of  dividends  and  the  general  management  of  the 
corporation.  There  are,  of  course,  cases  where  certificates  of  stock 
place  the  holders  in  practically  the  situation  of  creditors,  and  a  cer- 
tificate could  be  so  drawn  as  to  entitle  a  preferred  stockholder  to 
the  payment  of  interest  or  dividends  immediately  out  of  the  first 
profits  made  by  the  corporation,  hut  the  certificate  of  stock  under  con- 
sideration contains  no  such  provision.  In  fact,  it  is  in  substantially 
the  same  language  as  the  form  set  forth  in  White  on  Corporations  (4th 
Ed.)  at  page  1483,  which  is  in  common  use.  If  it  were  the  intention 
of  the  corporation  to  give  to  the  preferred  stockholders  an  absolute 
right  to  dividends  as  soon  as  a  surplus  was  ascertained,  it  was  wholly 
unnecessary  to  add  to  the  certificate  a  provision  in  respect  to  pref- 
erence over  the  owners  of  common  stock.  N.  Y.,  L.  E.  &  W.  R.  R. 
V.  Nickals,  119  U.  S.  296,  7  Sup.  Ct.  209,  30  I^.  Ed.  363. 

The  Nickals  Case  is  the  leading  authority  on  the  question  under 
consideration.    In  that  case  the  Supreme  Court  says : 

•*The  court  below  adjudged,  in  eflPect,  tliat  the  right  to  a  dividend,  for  the 
year  ending  September  30,  1880,  payable  out  of  the  'net  profit'  arising  from  the 
operations  for  that  period,  was  absolutely  secured  to  preferred  stockholders 
both  by  the  plan  and  agreement  and  by  the  articles  of  association.  Such,  it 
hel<^,  was  tlie  contract  between  the  comjErany  and  the  preferred  gtockholders, 
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which  the  court  was  not  at  Uberty  to  disregard.  ttiiSi  in  our  judgmeat,  is  an 
erroneous  interpretation  of  both  the  agreement  and  the  company's  charter. 
There  is  nothing  In  the  languiage  of  either  necessarily  depriving  the  directors 
of  the  discretion  with  which  managing  agents  of  corporations  are  usually  In- 
vested, when  distributing  the  earnings  of  property  committed  to  their  handsL 
*  •  •  The  directors  of  such  corporations,  having  opportunities  not  or- 
dinarily possessed  by  others  of  knowing  the  resources  and  condition  of  the 
property  under  their  control,  are  In  a  better  position  than  stockholders  to 
determine  whether,  In  view  of  the  duties  which  the  corporation  owes  to  the 
public,  and  of  all  its  liabilities,  it  will  be  prudent  in  any  particular  year  to 
declare  a  dividend  upon  atock.  *  *  *  iThat  instrument  did,  indeed,  pro- 
vide for  preferred  shareholders  being  paid  a  dividend  of  6  per  cent  before  any 
dividend  was  paid  to  comm(»i  shareholders.  But  It  was  not  Intended  to  con- 
fer upon  the  former  an  absolute  right  to  a  dividend  in  any  particular  year,  de- 
pendent alone  on  the  fact  ♦  ♦  ♦  that  there  were  profits  in  ttiat  year,  after 
paying  operating  expenses  and  fixed  charges.  •  •  ♦  What  was  stipulated 
to  be  paid  to  them  a0  holders  of  preferred  stock  in  the  new  company  was  not 
a  debt,  payable  in  every  event  out  of  the  general  funds  of  the  corporation,  but 
a  dividend,  *as  declared  by  the  board  of  directors,'  and  payable  out  of  such 
portion  of  the  profits  as  should  be  set  apart  for  distribution  among  stock- 
holders. ♦  ♦  •  That  the  parties  contemplated  a  declaration  of  a  divi-. 
dend,  and  not  a  mere  statement  of  net  profits  during  a  designated  period,  is 
made  evident  by  the  requirement  that  'dividends*  to  preferred  stockholders 
should  be  paid  'in  preference  to  the  payment  of  any  dividend  on  the  common 
stock.*  ♦  ♦  •  A  declaration  of  profits,  as,  in  itself,  and  without  further 
action  by  the  directors,  entitling  shareholders  to  dividends,  is  unknown  in  the 
law  or  in  the  practice  of  corporations.  Dividends  are  'declared*  by  some 
formal  act  of  the  corporation." 

In  the  case  of  Williston  v,  Michigan  Southern  R.  R,  Co.,  95  Mass. 
(13  Allen)  400,  which  is  cited  in  the  Nick&ls  Case,  a  certificate  of  pre- 
ferred stock  contamed  a  guaranty  that  the  dividends  should  be  paid. 
The  following  is  a  quotation  from  the  stock  certificate  there  being 
considered : 

"Said  stock  Is  entitled  to  dividends  at  the  rate  of  10  per  cent  per  annum, 
payatde  semiannually  In  New  York,  on  the  1st  days  of  Jun:e  and  December  la 
each  year,  out  of  the  net  earnings  of  said  company,  and  is  also  entitled  to 
share  pro  rata  with  the  other  stock  of  the  company  in  any  excess  of  earn- 
*  Ings  over  10  per  cent,  per  annum,  and  the  payment  of  dividends  as  aforesaid 
is  hereby  guaranteed.*' 

Even  in  spite  of  the  language  used,  the  court  held  that  the  preferred 
stockholders  were  not  entitled  to  dividends  before  the  same  were 
properly  declared  by  the  board  of  directors.  Other  cases  in  point  are: 
Field  V.  Lamson  &  Goodnow  Mfg.  Co.,  162  Mass.  388,  38  N.  E.  1126, 
27  L.  R.  A.  136;  Chaffee  v.  Rutland  R.  R.  Co.,  55  Vt.  110;  St.  John 
V.  Erie  R.  R.  Co.,  22  WaU.  136,  22  L.  Ed.  743;  Warren  v.  King,  98 
U.  S.  389,  2  Sup.  Ct.  789,  27  L.  Ed.  769. 

It  therefore  appears  that  the  certificate  of  preferred  stock  in 
question  gave  to  the  appellant  no  special  rights  or  privileges  not  ordi- 
narily enjoyed  by  holders  of  preferred  stock  in  corporations  in  gen- 
eral, and  that  neither  the  certificate  of  stock  npr  the  articles  of  in- 
corporation deprived  the  directors  of  the  defendant  pompany  of  their 
usual  or  ordinary  powers  and  duties  respecting  the  management  of 
the  corporation  and  the  declaration  of  dividends. 

We  therefore  come  to  the  consideration  of  the  second  branch  of 
the  case,  which  involves  an  examination  of  the  accounts  of  the  de- 
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fendant  comfiftrty  smd  the  acts  of  the  board  of  directors,  for  tiie  .pur- 
pose of  determiDing  whether  or  not  such  directors  have  been  guilt}' 
of  bad  faith  or  of  any  abuse  of  discretion  in  refusing  to  declare  the 
dividends  asked  by  the  appellant  on  Jhis  preferred  stock. 

At  the  time  the  defendant's  directors  proposed  the  aforesaid  scheme 
for  financing  the  defendant  company,  which  resulted  in  the  deposit 
of  approximately  91  per  cent,  of  the  preferred  stock  under  the  agree- 
ment above  referred  to,  the  defendant  was  confronted  with  a  sit- 
uation which  required  the  raising  of  a  large  sum  of  money.  As  above 
stated,  the  company's: bonded  indebtedness  was  $14,497,000,  of  which 
$10,151,000,  was  due  in  1918,  aiid  the  balance  in  1935.  The  deferred 
dividends  on  the  preferred  stock  amounted,  as  above  stated,  to  the 
sum  of  $7,506,244.50.  The  time  had  come  when  it  was  necessary  for' 
the  board  of  directors  to  make  plans,  for  the  retirement  of  the  bonds 
due  in  1918.  The  company  also  had  other  bonds  outstanding  which 
became  due  in  1935.  If  a  new  bond  issue  took  place  without  the  re- 
tirement of  the  last-mentioned  bonds  they  would  be  a  ptior  Ken.  The 
current  assets  at  that  time  were  a  trifle  over  $15,000,000.  These  cur- 
rent assets,  as  was  testified  to  by  both  the  treasurer  and  the  president 
of  the  defendant  company,  constituted  the  true  working  capital  of 
the  company.  As  both  of  these.officers  testified,  the  normal  working 
capital  was  from  $15,000,000  to  $16,000,000.  The  conditions,  how- 
ever, which  followed  our  entry  into  the  world  war  greatly  increased 
the  amount  required  for  working  capital,  and  in  the  opinion  of  the 
treasurer  and  president  the  amount  necessary  for  working  capital  had 
increased  to  from  $24,000,000  to  $25,000,000.  Such  statements  are 
borne  out  by  an  examination  of  the  accounts  of  the  company.  In 
1916  the  inventoried  goods  and  materials  of  the  company  at  cost  were 
$7,499,255.56.  In  1918  such  goods  and  materials  on  hand  had  in- 
creased to  $18,869,666.88,  an  increase  of  over  $11,000,000.  This 
stock  was  carried  at  cost,  and,  among  other  things,  represented  $13,- 
000,000  of  wood;  whereas  the  testimony  shows  that  the  normal 
amount  so  invested  was  from  $6,000,000. to  $7,000,000.  It  is  a  mat- 
ter of  common  knowledge  that  the  value  of  the  materistls  used  in  the 
pulp  and  paper  business  have  doubled  in  the  past  few  years.  So  that 
it  was  unquestionably  necessary  for  the  corporation  to  expend  vast 
sums  for  material  in  order  to  carry  on  its  ordinary  business. 

To  meet  this  situation  the  board  of  directors,  in  proposing  its 
plan  for  financing  the  company,  estimated  that  the  following  sums 
were  necessary ;  $10,000,000  to  retire  bonds  about  to  mature ;  $7,500,- 
000  to  pay  deferred  dividends  on  the  preferred  stock ;  $10,000,000  for 
increase  of  working  capital.  The  aforesaid  proposal  of  the  board 
of  directors  was  therefore  the  direct  result  of  a  condition  which  de- 
manded immediate  action  on  the  part  of  the  directorate  to  provide 
sufficient  funds  to  carry  on  the  company  and  retire  or  refund  the 
outstanding  bonds.  As  a  part  of  the  proposal  the  holders  of  the  pre- 
ferred stock  were  asked  to  accept  7^  per  cent,  in  cash  and  26  per 
cent,  in  stock  in  liquidation  of  the  accumulated  dividends  on  their 
stock.  Such  acceptance  of  corporate  stock  would,  of  course,  wipe 
out  a  large  liability  account.    It  is  evident  that  the  board  of  directors, 


Digitized  by 


Google 


824  175  NEW  TOBK  BUPPLBMBNT  (Sup.  Ct 

in  the  exercise  of  their  sound  discretion,  determined  that  Tio  more 
than  7%  per  cent,  could  be  paid  on  the  preferred  stock  in  cash  at 
that  time.  It  is  most  probable  that  the  directors  were  acting  for  the 
best  interests  of  the  defendant  company.  The  accounts,  however, 
show  that  since  the  aforesaid  proposition  was  made  in  January,  1917, 
the  defendant  company  has  apparently  made  a  large  sum  of  money,  so 
that  its  accounts  on  August  31,  1918,  disclose  that  large  assets  have 
been  accumulated  out  of  which  dividends  on  the  preferred  stock  can 
be  paid,  if  the  directors  consider  such  payment  advisable  and  for  the 
best  interests  of  the  corporation.  The  court  is  therefore  asked  to 
determine  whether  or  not,  under  existing  conditions,  the  board  of 
directors  were  guilty  of  any  abuse  of  discretion  in  failing  to  de- 
clare the  dividends  necessary  to  pay  the  amount  of  the  accumulated 
dividends  on  the  preferred  stock.  As  above  stated,  such  accumulated 
dividends  now  amount  to  the  sum  of  $688,257.50.  In  1917  and  1918 
general  dividends  were  declared,  amounting  to  6  per  cent,  on  the  pre- 
ferred stock,  but  no  dividends  have  been  paid  on  the  common  stock. 
The  appellant  claims  that  assets  are  available  from  which  such 
dividends  should  be  declared,  and  bases  this  claim  in  part  upon  the 
testimony  of  defendant's  ofiicers.  The  treasurer  of  the  defendant 
testified  that  only  the  sum  of  approximately  $24,000,000  is  necessary 
as  working  capital.  The  balance  sheet  of  the  defendant  shows  that 
on  August  31,  1918,  the  total  current  assets  were  $25,804,262.32,  a 
difference  of  nearly  $2,000,000  over  the  sum  testified  by  the  treasurer 
to  be  necessary  to  carry  on  the  defendant's  business.  The  defendant 
also  carries  as  a  part  of  its  capital  assets  securities  amounting  to  the 
sum  of  $11,512,736.15.  Of  these  securities,  $750,000  are  in  Liberty 
Bonds.  There  can  be  no  criticism  in  respect  to  the  purchase  by  the 
defendant  of  securities.  Every  well-managed  corporation  should 
carry  a  portion  at  least  of  its  surplus  in  securities,  which  can  be  used 
as  collateral  from  time  to  time  as  occasion  requires  and  which  con- 
stantly yield  interest.  Such  securities  are  carried  as  a  part  of  die 
fixed  capital.  The  learned  trial  court  found  in  the  twenty-first  finding 
of  fact,  as  f oltews  : 

•*Twenty-flrst.  That  the  defendant  conwratlon  has  sufficient  current  as- 
sets, United  States  Liberty  Loan  Bonds  and  securities,  to  constitute  an  avail- 
able fund  large  enough  out  of  which  the  cumulative  deferred  dividends 
amounting  to  $688,257.50  unpaid  to  Its  nonassentlng  preferred  stockholders 
may  be  paid  to  them  without  substantially  affecting  or  Impairing  Its  credit 
or  financial  condition,  or  its  requisite  or  normal  net  working  capital,  after 
making  reasonable  provision  against  such  accldenis  and  losses  as  are  inci- 
dental to  the  business  In  which  It  is  engaged,  and  after  setting  aside  sufficient 
sums  to  meet  current  expenses,  sinking  funds,  insurance  funds,  depreciation, 
'contingencies  and  other  legitimate  expenses  properly  chargeable  to  its  earn- 
ings." 

The  appellant  therefore  argues  that,  as  the  trial  court  has  found 
that  the  defendant  apparently  has  sufficient  current  assets  to  run  the 
company,  there  is  no  reason  why  the  dividends  claimed  should  not  be 
immediately  paid.  In  the  nineteenth  finding  of  fact,  however,  the 
court  found: 
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''Nineteenth.  That  the  current  assets  of  the  company  on  Augrust  31,  1918,  as 
set  forth  in  the  fifteenth  finding  of  fact,  were  not  excessive  and  were  required 
in  the  business  of  the  company.'* 

It  is  therefore  apparent  that  the  two  findings  are  conflicting,  so  that 
in  considering  the  question  it  is  necessary  to  go  back  to  the  evidence 
in  the  case  aud  the  rules  governing  the  acts  of  the  board  of  directors. 
The  directors  have  during  the  last  three  years  paid  off  a  large  amount 
of  the  bonded  indebtedness  from  profits,  so  that  the  present  bonded 
indebtedness  of  the  company  is  the  sum  of  only  $7,192,000.  As  above 
stated,  however,  the  sum  of  $18,869,666.88  appears  in  the  current 
assets  account  as  "Finished  goods,  materials,  etc.,  at  cost."  The  testi- 
mony shows  that  approximately  $13,000,000  of  this  is  wood.  It  can 
therefore  be  seen  at  a  glance  that,  if  the  value  of  materials  should 
decline  at  the  same  rate  as  they  increased,  the  company  would  be  left 
with  insufficient  working  capital.  This  sum  of  $18,869,666.88  does 
not  represent  actual  profits,  as  the  materials  have  not  been  turned  into 
money.  Moreover,  the  apparent  large  profits  may  pass  into  the  air  on 
a  falling  market.  In  fact,  the  profits  are  based  on  abnormal  business 
conditions  and  are  not  the  result  of  steady  growth  and  fixed  income. 

[5]  In  my  opinion,  the  directors  were  well  within  their  powers  in 
refusing  to  distribute  large  additional  sums  as  dividends  from  the  first 
substantial  gain  the  company  had  made.  The  action  was  tried  in 
October,  1918.  Since  the  trial  an  armistice  with  the  Central  Powers 
has  been  made,  and  it  is  apparent  that  new  conditions  will  confront 
the  defendant  company.  While  perhaps  in  ordinary  times  the  case  is 
one  which  might  justify  the  court  in  directing  a  distribution  of  the 
dividend  asked  by  the  plaintiflF,  as  the  above  decisions  show,  the  courts 
act  in  these  cases  with  great  reluctance,  and  only  interfere  with,  the 
discretionary  powers  of  directors  of  corporations  when  it  is  apparent 
that  such  powers  have  been  abused  or  that  there  has  been  bad  faith. 
No  such  conditions  are  shown  to  exist  here.  These  directors  alone 
knew  the  conditions  confronting  the  defendant  corporation. 

In  the  condition  of  the  finances  of  the  corporation  at  the  time,  they 
did  not  feel  warranted  in  declaring  a  cash  dividend  to  the  preferred 
stockholders  to  satisfy  the  accumulated  dividends  of  33^4  per  cent, 
upon  their  preferred  stock  holdings.  The  board  of  directors,  in  whose 
keeping  the  aflFairs  of  the  corporation  had  been  intrusted,  honestly 
believing  that  they  were  acting  for  the  best  interests  of  the  stockholders, 
evolved  a  plan  to  relieve  the  financial  stringency  of  the  hour,  by  pro- 
viding additional  working  capital,  in  preparing  the  corporation  to  meet 
impending  bond  obligations,  and  in  discharging  the  liability  of  the 
corporation  to  the  preferred  stockholders  for  these  accumulated  divi- 
dends. That  the  directors  were  at  the  time  and  under  existing  con- 
ditions acting  well  within  their  discretion  seems  to  me  beyond  ques- 
tion. We  are  not  to  judge  their  action  in  the  light  of  subsequent 
events,  which  have  increased  the  earnings  and  inflated  the  assets  of  the 
corporation  away  beyond  the  dreams  of  the  most  optimistic.  We  are 
to  pass  upon  the  wisdom  of  their  action  under  the  conditions  \vith 
which  the  corporation  was  confronted  when  that  discretion,  now  so 
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violently  assailed,  was  exercised/  Nor  are  we  to  rest  in  the  sublime 
confidence  that  the  present  afHuence  of  the  corporation  is  to  be  per- 
petual. It  is  quite  within  the  realm  of  possibility  that  the  next  two 
yeatrs  may  see  a  return  to  conditions  existing  at  the  time  when  these 
directors  thought  it  wise  and  necessary,  to  avert  financial  ruin  for  their 
company,  to  adopt  the  plan  which  is  now  criticized. 

Before  the  court,  with  the  necessarily  limited  knowledge  which  it  can 
obtain  of  the  affairs  of  the  corporation,  presumes  to  intervene  and  set 
aside  the  discretion  of  duly  elected  directors,  skilled  in  the  business  and 
in  the  affairs  of  the  corporation  intrusted  to  them,  it  should  be  very 
sure  that  it  is  as  fully  informed  of  the  conditions  and  necessities  of  the 
corporation  as  were  the  duly  constituted  guardians  of  its  affairs,  and 
that  there  has  been  on  their  part  a  clear  breach  of  trust  I  think  the 
record  before  us  discloses  no  such  abuse  of  discretion  as  to  require 
the  court's  interference. 

The  judgment  appealed  from,  dismissing  plaintiff's  complaint,  should 
be  affirmed,  with  costs.    Order  filed.    All  concur. 


(106  Misc.  Rep.  42C) 

VON  MEYER  et  al.  v.  VARCOE  et  al. 

(Supreme  Court,  Trial  Term,  New  York  County.    Mardi«  1919.) 

1.  Wiixs  «=»431 — Unsoundness  of  Mind — Subeoq.atp's  Decrek— Effect. 

Under  Code  CIt.  Proc  f  2550,  a  surrogate's  decree,  based  on  'findings  of 
a  Jury  that  a  testatrix,  when  she  made  her  will  and  codicil  thereto,  was  of 
unsound  mind  is  conclusiye  upon  all  parties  to  the  proceedings  as  to  the 
matters  embraced  therein. 

2.  Evidence  <8=>67(2) — ^Unsoundness  of  Mind— Presumption. 

•  A  deranged  mind,  proved  or  admitted  to  exist  at  any  particular  period, 
is  presumed  to  continue  until  disproved,  unless  the  derangement  was  acci- 
dental, or  caused  by  the  violence  of  a  disease. 

3.  Deeds  «=»196(1) — Unsoundness  of  Mind—Evidence. 

Evidence  in  action  to  set  aside  deeds  to  real  estate  held  not  to  rebut  the 
presumption  of  the  mental  Incompetency  of  the  grantor. 

4.  Deeds  ^=»211(4) — Undue  Influence — SumciENcr  of  Evidence. 

Evidence,  In  an  Action  to  set  aside  deeds,  held  to  Aow  thiit  grantor  was 
unduly  Influenced. 

Action  by  Johanna  Von  Meyer,  individually  and  as  committee  of 
John  George  Lindemann,  incompetent,  and  others,  against  Annabella 
K.  Varcoe  and  others,  to  set  aside  conveyance  of  realty  made  by 
Katherine  F.  Lindemann,  deceased.    Judgment  for  plaintiffs. 

Harry  W.  Mack,  of  New  York  City  (Lawrence  S.  Greenbaum,  of 
New  York  City,  of  counsel),  for  plaintiffs. 

Greenbaum,  Wolff  &  Ernst,  of  New  York  City  (Lawrence  S.  Green- 
baum, of  New  York  City,  of  counsel),  for  defendant  Richter. 

Oscar  B.  Thomas,  of  New  York  City,  for  defendants  Varcoe  and 
Riedinger. 

DELEHANTY,  J.  This  is  an  action  to  set  aside  two  deeds  to  real 
estate  located,  respectively,  at  No.  303  West  Seventy-Eighth  street 

^s^For  other  cases  see  same  topic  &  KBT-NTJMBER  in  all  Key-^^umbered  Digests  A  Indexes 


Digitized  by 


Google 


Sup.  Ct)  .   TON  M BTEB  V.  YABOOB  821 

and  Nos.  340  and  342  West  Eighty-Sevfehth  street,  in  the  borough  of 
Manhattan,  city  of  New  York.  It  appears  that  in  the  year  1914  the 
owner,  Katherine  F.  Lindemann,  executed  a  last  will  and  testament 
by  which  the  property  was  to  be  held  in  trust  for  the  benefit  of  one 
Helene  M.  Meyer,  an  infant,  until  she  should  reach  the  a^e  of  30  years, 
whereupon  the  premises  were  to  be  conveyed  to  her  in  fee.  On  March 
4,  1915,  said  Katherine  F.  I^indemann  executed  a  codicil  to  her  will 
transferring  a  life  estate  in  No.  303  West  Seventy-Eighth  street  to 
one  Annabella  K.  Varcoe,  and  devised  only  the  remainder  therein  to 
Helene  M.  Meyei*.  On  January  31,  1917,  Katherine  F.  Lindemann 
deeded  the  Seventy-Eighth  street  property  outright  to  said  Annabella 
K.  Varcoe,  and  the  Eighty^Seventh  street  parcel  was  likewise  convey- 
ed to  her  on  the  following  March  3d.  Ontiie  7th  of  March,  4  days  af- 
ter the  last  conveyance,  Katherine  F.  Lindemann  died,  and  probate  of 
her  will  has  since  been  denied  on  titt  ground  that  the  deceased  at  the 
time  of  the  execution  thereof  was  of  unsound  mind,  and  that  the  same 
was  procured  by  fraud  and  undue  influence;    .   . 

[1,2]  It  is  sought  to  set  aside  the  deeds  in  question  upon  the 
ground  that  there  was  no  consideration  therefor,  that  the  same  were 
obtained  by  fraud,  and  that  the  grantor,  being  of  unsound  mind,  was 
legally  incompetent  to  convey  the  premises.  Upon  the  trial  herein 
the  heirs  at  law  offered  in  evidence  the  decree  of  the  Surrotjate's  Court, 
which  indicates  that  Katherine  F.  Lindemann  was  of  unsound  mind 
at  the  time  of  the  execution  of  the  will  and  codicil  above  mentioned. 
Such  a  decree  based  upon  the  findings  of  a  jury  with  the  litigants 
herein  as  parties  to  the  proceedings  before  the  surrogate  is  conclu- 
sive as  to  the  matters  embraced  therein.  Code  Civ.  Proc.  §  2550; 
Gugel  V.  Hiscox,  216  N.  Y.  145,  110  N.  E.  499.  Furthermore,  it  is 
well  settled  that  a  deranged  mind,  proved  or  admitted  to  exist  at  any 
particular  period,  is  presumed  to  continue  until  disproved,  unless 
the  derangement  Vas  accidental  or  caused  by  the  violence  of  a  disease, 
which  is  not  the  case  here. 

[3,4]  The  evidence  offered  herein  to'  rebut  the  presumption  of 
the  mental  incompetence  of  Katherine  F.  Lindemann  was  not  at  all 
satisfactory.  The  witnesses  as  they  appeared  in  court,  their  testi- 
mony as  given  smd  the  surrounding  circumstances,  force  me  to  the 
conclusion  that  the  transactions  in  question  were  not  based  upon  fair 
dealing.  The  grantor  at  the  execution  of  the  last  conveyance  was  an 
old  woman  in  cxttc'mis,  and  I  am  convinced  was  unconscious  or  un- 
aware of  the  nature  and  effect  of  her  act  L  am  of  the  opinion  that 
the  same  is  true  of  the  other  conveyance  executed  a  few  months  prior 
to  her  death.  No  money  passed  at  the  time  of  either  conveyance,  and 
while  a  valid  consideration  may  be  ba'sed  upon  other  grounds  diere 
is  nothing  from  which  the  court  can  infer  that  the  grantees  herein 
parted  with  ajiything  of  value  in  order  to  obtain  these  d^flds.  They 
intimate  that  the  property  was  conveyed  to  them  .in  order  to  provide 
a  home  for  Helene  Meyer,  but  they  have  shown  no  legal  obligation  on 
their  part,to  do  so. 

Moreover,  in: obtaining  these  de^ds  they  deprived  her  of  the  prop- 
erty which  she  would  have  taken  if  the  will  of  Katherine  F.  Linde- 
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mann  had  been  declared  valid.  The  sanity  of  the  grantor  herein  and 
her  freedom  from  undue  influence  was  not  established  by  the  witness- 
es produced  for  that  purpose.  The  doctor  who  testified  in  behalf  of 
the  grantees  was  not  an  alienist,  and  was  only  called  to  attend  the 
decedent  on  her  deathbed.  While  he  testified  that,  in  his  opinion,  she 
was  of  sound  mind  when  she  executed  the  deeds,  he  also  said  on 
cross-examination  that  he  thought  he  might  change  his  testimony  upon 
being  reminded  that  the  second  deed  was  made  but  4  days  before  her 
death.  Other  witnesses  produced  seemed  to  have  some  bias  in  con- 
nection with  the  matter,  which  called  for  a  careful  scrutiny  of  their 
evidence.  I  am  satisfied  that  the  interest  of  justice  in  this  case  re- 
quires a  judgment  setting  aside  the  deeds  in  question  and  granting  the 
relief  prayed  for  in  the  complaint. 
Judgment  accordingly. 


ROSENSWAIKB  v.  INTERBORGUGH  RAPID  TRANSIT  CO. 

(Supreme  Court,  Appellate  Term,  First  Department     AprU  29,  1919.) 

1,  Food  ^s»25-^i^fl8  xir  Food — ^Nboliokitcs  of  Restaurant  Kesfee — Sunn- 

ciENCY  OF  Evidence. 

In  action  against  restaurant  proprietor  for  injuries  from  glass  in  food, 
evidence  hald  to  authorize  finding  of  negligence  in  preparation  or  serv- 
ice of  the  meal  furnished  plaintiff. 

2.  Damages  «=»131(6) — ^Inadequate  Vebdiot — Glass  in  Food. 

In  action  for  injuries  from  glass  In  food,  where  Jury  found  defendant 
restaurant  proprietor  negligent  in  preparing  or  serving  food  containing  par- 
ticles of  glass,  verdict  awarding  damages  merely  for  value  of  doctor's  i^nd 
dentist's  services  was  inadequate,  where  plaintiff  suffered  severe  pains, 
stayed  at  home  five  weeks  after  the  occurrence,  and  had  been  earning 
$21.70  a  week. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Alexander  Rosenswaike  against  the  Interborough  Rapid 
Transit  Company.  From  a  judgment  giving  him  insufficient  relief, 
and  from  an  order  den)ring  a  motion  for  a  new  trial,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

Mordecai  P.  Springer,  of  New  York  City,  for  appellant. 
James  L.  Quackenbush,  of  New  York  City  (Walter  Henry  Wood, 
of  New  York  City,  of  counsel),  for  respondent, 

GUY,  J.  On  or  about  January  23,  1918,  the  plaintiff  ordered  a 
meal  of  roast  beef  and  potatoes  at  defendant's  restaurant,  129th 
street  and  Second  avenue.  While  eating  the  potatoes  he  felt  a  hard 
substance  in  his  mouth,  and  one  of  his  teeth  in  the  lower  jaw  gave  way. 
He  further  testified  that  the  hard  substance  was  glass,  and  he  no- 
ticed "I  had  broke  my  left  lower  tooth  in  the  back  of  my  mouth ;  and 
going  a  little  further  in  my  potatoes  I  discovered  a  piece  of  glass  about 
as  big  as  my  thumb  nail,"  being  a  piece  of  a  milk  glass ;  that  his  mouth 
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was  cut  and  bleeding;  that  in  about  an  hour  afterwards  he  had  severe 
pains  in  the  pit  of  his  stomach ;  that  he  was  subsequently  attended 
for  his  injuries  by  a  doctor  and  a  dentist,  and  the  services  of  the 
doctor  were  testified  to  have  been  of  the  value  of  $15,  and  those  of 
the  dentist  $20.  It  further  appeared  that  after  the  occurrence  plaintiff 
stayed  home  for  about  five  weeks ;  that  during  that  time  he  was  oper- 
ated on  at  a  hospital;  that  his  earnings  were  $21.70  a  week,  but 
plaintiff  failed  to  show  that  the  operation  was  caused  by  the  glass 
which  he  claims  to  have  swallowed. 

Defendant  offered  no  evidence.  The  jury  gave  plaintiff  a  verdict 
for  $35,  being  the  value  of  the  services  of  the  doctor  and  dentist.  From 
an  order  denying  plaintiff's  motion  to  set  aside  the  verdict  as  inade- 
quate, plaintiff  appeals. 

[1,2]  The  evidence  authorized  a  finding  by  the  jury  of  defendant's 
negligence  in  the  preparation  or  service  of  tiie  meal  furnished  plain- 
tiff (Teraay  v.  Ward  Baking  Co.,  167  N.  Y.  Supp.  562) ;  and,  the 
jury  having  apparently  believed  his  testimony,  tfieir  award  merely 
for  the  value  of  the  doctor's  and  dentist's  services  is  inadequate,  and 
requires  a  reversal  of  the  judgment  (De  Yaulus  v.  N.  Y.  C.  Railway 
Co.,  49  Misc.  Rep.  648,  97  N.  Y.  Supp.  995 ;  Katz  v.  Brooklyn  Heights 
R.  Co.,  35  Misc.  Rep.  302,  71  N.  Y.  Supp.  744). 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


OPLBB  BROS.,  Inc.,  r.  OEYLON  COCOA  &  COFFBB  CO. 

(Supreme  Court,  Appellate  Teem,  First  Department.    April  29,  1919.) 

Sales  ^=»396— Action  to  Resciitd— Coicplaint. 

In  buyer's  action  to  rescind  contract  and  recoT^  purchase  price,  com- 
plaint alleging  demand  by  buyer  of  replacement  of  proper  goods  or  re- 
turn of  purchase  price  upon  discovery  of  defects  in  goods,  without  alleg- 
ing that  buyer  discovered  defects  within  a  reasonable  time,  is  fatally  de- 
fective^ in  view  of  Personal  Property  Law,  {  150,  subd.  8,  requiring  buy- 
er to  notify  seUer  of  election  to  rescind  within  a  reasonable  tima 

Appeal  from  Citjr  Court  of  New  York,  Special  Term. 

Action  by  Opler  Brothers,  Incorporated,  against  the  Ceylon  Cocoa 
&  Coffee  Company.  From  order  overruling  defendant's  demurrer, 
defendant  appeals.    Reversed,  and  demurrer  sustained. 

Argued  April  tem,  1919,  before  GUY,  WHITAKER,  and 
FINCH^JJ. 

Joseph  W.  Spencer,  of  New  Ydrk  City  (Arnold  O.  Schramm,  of 
New  York  City,  of  counsel),  for  appellant. 

Price  Bros.,  of  New  York  City  (Valentine  Taylor,  of  New  York 
City,  of  counsel),  for  respondent. 

FINCH,  J.  This  is  an  appeal  from  an  order  overruling  defend- 
ant's demurrer  to  an  amended  complaint.  The  defendant  demurs  to 
the  complaint  upon  the  ground  that  it  appears  upon  the  face  of  the 

^s»For  other  cams  see  same  topic  &  KBY-NUMBfilR  in  all  Key-Numbend  Dicests  &  Iod>>v«w 
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complaint  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  It  appears  from  the  complaint  that  the  plaintiff  bought  from 
the  defendant  certain  merchandise  which  the  defendant  warranted  as 
pure  cocoa,  but  that  the  merchandise  was  not  pure  cocoa,  but  was 
impure,  defective,  adulterated,  and  not  merchantable;  that  the  plain- 
tiff became  possessed  of  the  merchandise  and  paid  the  defendant  the 
full  agreed  purchase  price  therefor.    The  plaintiff  further  alleges : 

•*That  forthwith  upon  the  discovery  by  plaintiff  of  the  real  character, 
quality,  and  condition  of  the  said  merchandise  contained  in  the  said  one  hun- 
dred and  fifty  (150)  cases,  so  sold  by  defendant  to  thisf- plaintiff  as  pure  cocoa 
powder,  this  plaintiff  duly  informed  said  defendant  of  such  character  and 
condition  of  said  merchandise,  and  declined  to  accept. said  merchandise,  sold 
to  plaintiff  as  pure  cocoa  powder,  as  sufficient  tender  under  the  terms  of  said 
contract  of  sale  and  this  plaintiff  offered  forthwith  to  redeliver  all  of  said 
merchandise  to  the  defendant,  and  demanded  that  defendant  replace  the  said 
purported  pure  cocoa  powder  with  pure  cocoa  powder  of  the  standard  of  fitness 
and  quality  required  and  prescribed  by  the  said  contract  of  sale  betwe^i  tbis 
plaintiff  and  defendant  as  hereinbefore  set  forth,  ot  in  the  alternative  to  re- 
turn to  plaintiff  the  full  purchase  price  paid  by  plaintiff  to  defendant  therefor.** 

The  plaintiff  then  alleges  that  the  defendant  refused  to  accept  the  re- 
turn of  the  merchandise  sold,  and  the  plaiptiff  then  asks  for  the  amoimt 
of  the  purchase  price,  less  the  amount  of  the  merchandise  sold  for  the 
account  of  the  plaintiff  for  the  purpose  of  reducing  the  damages  here- 
in, and  also  asks  for  the  amount  of  storage  which  plaintiff  paid  from 
the  time  that  the  defendant  refused  plaintiff's  tender  back  of  the  mer- 
chandise. 

It  is  clear  that  the  cause  of  action  w^ich  the  plaintiff  has  attempted 
to  set  up  in  its  complaint  is  a  cause  of  action  demanding  rescission  of 
the  contract  because  of  a  breach  of  warranty  and  seeking  a  return  of 
the  purchase  price.  Not  only  does  plaintiff  expressly  so  allege  in  the 
paragraph  above  quoted,  but  in  addition  plaintiff  also  alleges  that  he 
held  the  goods  in  storage  and  sold  them  as  the  defendant's  goods,  and 
also  in  plaintiff's  demand  for  judgment  plaintiff  asks  for  interest  on 
the  full  purchase  price  from  the  date  of  payment.  Under  the  Per- 
sonal Property  Law : 

'"Where  the  goods  have  been  delivered  to  the  buyer,  he  cannot  rescind  the 
sale  ♦  ♦  ♦  if  he  fails  to  notify  the  seller  within  a  reasonable  time  of 
the  election  to  rescind.  ♦  ♦  ♦ »»  Personal  Property  Law  (Consol.  Laws,  c. 
41)  §  150,  subd.  3. 

From  the  portion  of  the  complaint  above  quoted,  it  appears  that, 
while  the  plaintiff  has  alleged  that,  as  soon  as  he  discovered  the  real 
character,  quality,  and  condition  qf  the  merchandise,  he  forthwith  in- 
formed the  defendant  of  the  defective  quality  and  demanded  a  replace- 
ment of  proper  merchandise  or  a  return  of  the  purchase  price,  yet  the 
complaint  nowhere  alleges  that  the  plaintiff  discovered  the  character 
of  the  goods  within  a  reasonable  time.  In  order  to  tnake  out  a  cause 
of  action,  it  .must  also  appear  from  the  complaint  that  the  plaintiff  dis- 
covered the  defect  within  a  reasonable  time  under  all  the  circumstanc- 
es of  the  case.  The  section  of  the  Personal  Property  Law  to  which  at- 
tention is  herein  called  is  plain  and  unequivocal.  The  plaintiff  may 
choose  to  rescind  the  contract  or  not,  but  if  he  wishes  to  rescind  it  must 


Digitized  by 


Google 


Sup.Cf.)      KBRNOCHAir  V;  (FAIIMCBfi'  JJO:LT!t  :  ^.tUVhl  CO.  831 

appfeUf  that  h^  his.  done  3b  and  notified  the  pfemtiff  thereof  within  a 
reasonable  timie.  It  i&  consistent  with  the  allegations  of  this  compfeint 
for  the  plaintiff  to  have  received  the  warehouse  receipt,  and  left  thje. 
goods  ill  the  'v^a.rehcJuse  for  an  unreasonable  length  of  time  without  any 
inspection,  aftd  then,  upon  inspection  and  discovery  of  the  defect,  to 
have  forthwith  notified  the  defendant  and  demanded  a  rescission  and. 
retiifn' of  the  puf chase  price. 

The  complaint  is. indefinitely  drawn,  and  there  are  other  objections 
taken  to  it  by  the  demurrant,  but  fgr  the  purpose  of  this  decision  it  is 
unnecessary  to  pass  upon  such  objections,  since  the  complaint  doubt- 
less will  be  amended,  and  the;  same  defects  will  presumably  not  appear 
in  the  amended  complaint,  when  once  attention  has  been  called  to  them. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
costs  and  the  disbursements  of  this  appeal,  ^nd  the  demurrer  sustained, 
with  $10  costs,  with  leave  to  the  plaintiff  to  serve  an.  amended  com- 
plaint within  six  days,  upon  payment  of  the  costs  below  and  upon  this 
appeal   All  concur. 


KEBNOCHAN  v.  FARMEBS'  IX)AN  ft  TBUST  CO.  et  at 

(Supreme  Court,  Appellate  Dlvlsloo,  First  Departxueut    May  2,  1919.) 

1.  WnxB  ^=:95ao^LaBaACT  to  MEkoBiAii  Chuboh — ^Misnomeb. 

Wliere  legacy  was  inteiuded  for  a  particular  memorial  mission  churcb, 
designated  the  "Charles  Kubx  Memorial  (Metliodist)  Church,"  but  which 
had  insciibed  on  its  corner  stone  ''Knox  Memorial — ^The  First  Methodist 
Episcopal  Church,"  the  legacy  will  not  be  defeated  by  the  misnomer. 

2.  Wills  ($=9517 — ^Legacy  to  Unij^corpObated  Chubch, 

A  minion  church  In  the  Philippine  Islands,  not  having  been  incorporat- 
ed, cannot  take  a  legacy ;  hut  the  incorporated  Board  of  Foreign  Missions 
of  the  denomination  having  control  of  the  church  may  take,  on  the  ground 
that  the  church  designated  as  legatee  was  a  branch  of  its  organization. 

Page,  J.,  dissenting. 

Appeal  from  Special  Terra,  New  York  County, 

Action  by  J>  Frederic  Kemochan,  as  executoF,  etc,  of  the  will  of 
Edward  M.  Knox,  for  the  judicial  settlement  of  his  accounts,  involving 
a  construction  of  the  will,  against  the  Farmers'  Loan  &  Trust  Com- 
pany, and  others,  wherein  the  Board  of  Foreign  Missions  of  the 
Methodist  Episcopal  Church  was  impleaded,  etc.  From  the  part  of 
the  judgment  adjudging,  that  the  bequest  and.  gift  in  the  fifth  clause 
of  testator's  will  of  $10,000  "to  the  Charles  Knox  Memorial  (Metho- 
dist) Church,  inManila,  Philippine  Islands,"  is  invalid  (170  N.  Y.  Supp. 
850),  defendant  Board  of  Foreign  Missions  appeals.  Judgment,  in  so 
isLT  as  appealed  from  reversed,  and  findings  and  conclusions  of  law  in- 
consistent with  the  opinion  reversed,  and  appropriate  findings  and  con-^ 
elusions  made,  and  judgment  entered  for  the  Board  of  Foreign  Mis-' 
sions,  sustaining  and  directing  payment  of  the  l^acy. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  PAGE, 
SHEARN,  and  MERRELL,  JJ. 
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Gantz  &  Tucker,  of  New  York  City  (William  L.  Ransom,  of  New 
York  City,  of  counsel,  and  Robert  E.  Coulson  and  William  O.  Gantz, 
both  of  New  York  City,  on  the  brief),  for  appdlaht 

Henry  F.  Miller,  of  New  York  City,  for  respondent  Kemochan. 

Robert  M.  Miller,  of  New  York  City,  for  respondents  Little,  Hope, 
and  Robinson. 

Graham  &  L'Amoreaux,  of  New  York  City  (John  B.  Knox,  of  New 
York  City,  of  counsel,  and  George  S.  Graham,  of  New  York  City,  on 
the  brief),  for  respondent  Bronson. 

LAUGHIyIN,  J.  •  This  is  an  action  by  the  executor  of  the  will 
of  Edward  M.  Knox  for  the  judicial  setflement  of  his  accounts,  in- 
volving a  construction  of  the  will. 

[1]  The  legatee  is  not  a  corporation,  and  there  is  no  church  or  re- 
ligious body  at  Manila  known  by  that  name.  The  appellant  is  a  New 
York  religious  corporation,  organized  for  and  conducting  religious 
and  charitable  work  in  various  parts  of  the  world.  It  has  charge  and 
financial  oversight  and  administrative  responsibility  for  a  number 
of  religious  and  educational  undertakings  in  the  Philippine  Islands, 
which  it  assists  through  a  finance  committee,  and  the  acts  of  such 
committee  require  its  approval.  There  is  a  church  edifice  at  Manila, 
erected  by  appellant  in  1907,  at  a  cost  of  $20,000,  on  land  evidently 
owned  by  the  United  States,  for  the  use  of  which  the  appellant  pays. 
Such  a  finance  committee  of  the  appellant  is  in  charge  of  that  and  a 
number  of  Methodist  Episcopal  churches  in  the  Philippine  Islands,  and 
they  are  used  for  religious  worship  and  are  known  as  missionary 
churches.  The  church  for  a  time  was  to  some  extent  known  as  the 
Cervantes  Street  Church;  but  upon  its  corner  stone  is  inscribed, 
"Knox  Memorial — The  First  Methodist  Episcopal  Church,"  and  it 
is  also  known  as  the  "Knox  Memorial"  and  "Knox  Memorial  Church." 
and  is  and  tias  been  exclusively  so  known  and  designated  by  appellant 
and  those  conducting  the  church  under  its  supervision. 

The  testator  contributed  to  appellant  the  sum  of  $5,000  toward  the 
erection  of  the  church,  and  the  money  was  used  to  buy  the  steel.  His 
sister  contributed  a  like  amount  for  the  same  purpose.  The  other  half 
of  the  cost  of  construction  over  these  contributions  was  borrowed. 
TTie  appellant  appoints  and  sends  ministers  to  officiate  at  the  church, 
and  it  is  to  be  inferred  that  through  said  finance  committee  it  employs 
all  other  persons  whose  services  are  required  in  connection  with  the 
church  or  missionary  work,  and,  with  the  exceptions  of  contribu- 
tions by  the  congregation  in  the  form  of  collections,  the  appellant 
bears  all  the  expenses  of  maintaining  the  church,  including  repairs  to 
the  edifice,  and  of  conducting  the  religious  and  missionary  work.  It 
assigns  funds  to  the  finance  committee  for  allotment  between  the 
churches  in  the  Philippines,  of  which  the  committee  has  charge,  and  it 
receives  and  through  said  committee  administers  for  the  use  of  the 
Knox  Memorial  Church  special  contributions  intended  solely  for  the 
work  conducted  by  that  church. 

The  evidence  shows  that  the  finance  committee  in  charge  of  all 
the  churches  and  charitaUe  and  religious  work  of  the  appellant  in  any 
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particular  country,  like  the  Philippines,  is  deemed  a  branch  of  the  ap- 
pellant. It  thus  appears  that  the  appellant  owns  and  conducts  the 
church,  which  is  known  as  the  Knox  Memorial  Church,  and  that  the 
name  Knox  Memorial  Church  identifies  the  religious  and  charitable 
work  of  the  apjpellant  in  Manila.  There  is  no  other  church  in  Manila 
in  the  name  of  which  the  name  "Knox"  is  used.  The  testator  and 
his  sister  each  contributed  $5,000  toward  the  erection  of  said  church, 
and  his  contribution  was  used  in  purchasing  the  steel.  The  remaining 
one-half  of  thi  cost  of  erecting  the  church  over  their  contributions 
was  borrowed. 

I  have  now  stated  the  substance  of  the  material  evidence,  without 
referring  to  the  other  provisions  of  the  will,  for  I  am  of  opinion  that 
they  shed  no  light  on  the  construction  of  the  will  which  is  the  point 
to  be  decided.  The  appellant  alleges  in  its  answer  that  the  testator 
intended  this  legacy  for  it,  and  that  it  should  be  applied  to  a  subsid- 
iary or  branch  organization  of  appellant  having  charge  and  control 
of  the  church  at  Manila,  to  which  the  testator  had  previously  made 
substantial  gifts,  "and  as  to  which  church  the  testator  or  some  one  in 
his  behalf  had  made  the  request"  of  appellant  that,  in  consideration  of 
said  contribution  toward  the  erection  of  the  church  and  a  further  gift 
to  be  made  in  his  last  will  and  testament,  "it  be  known  as  the  Knox 
Memorial  Church,"  in  honor  of  his  father. 

Usually  in  this  class  of  cases  there  is  evidence  dehors  the  record 
showing  that  the  testator  belonged  to  the  particular  religious  denomi- 
nation or  was  deeply  interested  in  the  work  to  further  which  the  legacy 
was  given ;  but  here  we  have  no  evidence  relating  to  those  points  other 
than  has  been  stated.  It  is  contended  in  behalf  of  the  respondent  that 
the  primary  object  of  the  testator  in  making  the  contribution  and  in 
giving  the  legacy  was  to  perpetuate  the  memory  of  his  father  by  a 
church  to  be  known  by  the  precise  name  by  which  the  legacy  was  given. 
That  contention  is  not  without  force ;  but  I  think  it  should  not  prevail, 
for  three  reasons : 

First.  It  is  based  upon  the  inference  that  the  testator  was  not  in- 
terested in  this  religious  denomination,  or  in  the  success  of  its  mis- 
sionary work,  which  I  think  we  would  not  be  warranted  in  drawing 
from  the  facts. 

Second.  It  does  not  appear  that  his  father  ever  lived  in  the  Philip- 
pine Islands,  or  even  ever  visited  Manila,  and  if  his  sole  purpose  were 
to  secure  a  monument  to  his  father,  it  would  be  more  reasonable  to  in- 
fer that  he  would  have  arranged  for  it  where  his  father  was  born  or 
resided.  It  is  fairly  to  be  inferred  either  that  the  testator  was  personal- 
ly interested  in  the  missionary  work  of  the  appellant,  or  that  his  father 
was,  and  that  either  for  himself  or  through  consideration  for  what  he 
knew  to  have  been  the  feelings  and  views  of  his  father  he  was  desir- 
ous of  assisting  the  appellant  in  carrying  on  its  missionary  work  at 
Manila. 

Third.  The  contention  is  also  predicated  on  an  inference  that  the 
testator  had  been  misled,  or  at  least,  misunderstood  the  manner  in 
which  the  appellant  intended  to  and  did  designate  the  church  as  a  me- 
morial to  his  father.  The  will  was  not  made  until  more  than  eight  years 
175N.Y.S.— 53 
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after  the  church  had  been  completed  and  in  use,  and  I  think  that  the 
more  reasonable  inference  is  that  he  knew  how  the  church  had  been 
named  by  the  appellant  to  become  a  memorial  church  in  honor  of  his 
father. 

The  phraseology  of  the  will  in  designating  the  legatee  is  not  neces- 
sarily inconsistent  with  this  view.  The  will  was  executed  and  probated 
here.  I  think  the  idea  of  the  testator  with  respect  to  honoring  the 
memory  of  his  father  was  not  so  much  in  having  the  church  bear  his 
father's  name  in  full,  to  be  observed  and  noted  in  that  remote  part  of 
the  earth,  as  to  have  it  recorded  in  the  annals  of  that  religious  denomi- 
nation and  proclaimed  from  the  pulpit  throughout  the  world,  wherever 
the  appellant  solicited  funds  to  continue  its  work,  that  the  cost  of 
construction  and  maintenance  ot  that  church  were  largely  donated  in 
honor  of  his  father.  It  therefore  clearly  appears,  I  think,  that  the 
legacy  was  intended  for  this  church,  and  it  is  well  settled  that  in  such 
case  a  legacy  will  not  be  defeated  by  a  misnomer.  Lefevre  v.  Le- 
fevre,  59  N.  Y.  434;  In  re  Isbell's  Estate,  1  App.  Div.  158,  37  N.  Y. 
Supp.  919;  Preston  v.  Howk,  3  App.  Div.  43,  37  N.  Y.  Supp.  1079; 
Matter  of  Wehrhane,  40  Hun,  542 ;  St.  Luke's  Home,  etc.,  v.  Associa- 
tion for  the  Relief,  etc.,  52  N.  Y.  191,  11  Am.  Rep.  697;  Matter  of 
Wheeler's  Will,  32  App.  Div.  183,  52  N.  Y.  Supp.  943,  affirmed  161 
N.  Y.  652,  57  N.  E.  1128.  The  will  therefore  is  to  be  given  the  same 
force  and  effect  as  if  the  testator  had  designated  the  church  by  the 
name  inscribed  on  its  comer  stone. 

[2]  The  church  not  having  been  incorporated  could  not,  however, 
take ;  but  the  courts  have  evolved  another  rule  of  construction  under 
which  the  appellant  may  take,  on  the  ground  that  the  church  designated 
was  a  branch  of  the  appellant,  or  a  local  designation  of  the  particular 
religious  and  missionary  work  which  the  appellant  was  conducting  by 
and  through  this  church  at  Manila,  and  therefore,  in  order  to  sustain 
the  legacy,  the  corporation,  a  branch  of  which  or  of  whose  work  the 
church  was,  will  be  permitted  to  take.  In  re  Isbell's  Estate,  supra; 
Lefevre  v.  Lefevre,  supra ;  Preston  v.  Howk,  supra ;  Matter  of  Wehr- 
hane, supra;  Leonard  v.  Davenport,  58  How.  Prac.  384;  Riley  v. 
Diggs,  2  Dem.  Sur.  184;  Matter  of  Foley,  27  Misc.  Rep.  77,  58  N. 
Y.  Supp.  201. 

It  follows  that  the  judgment,  in  so  far  as  it  is  appealed  from,  should 
be  reversed,  with  costs  to  appellant  payable  out  of  the  estate,  and  the 
findings  and  conclusions  of  law  inconsistent  with  these  views  reversed, 
and  appropriate  findings  and  conclusions  in  accordance  therewith 
made,  and  that  judgment  should  be  entered  in  favor  of  appellant,  sus- 
taining and  directing  the  payment  of  the  legacy,  with  costs.  Settle 
order  on  notice. 

CLARKE,  P.  J.,  and  SHEARN  and  MERRELL,  JJ.,  concur. 
PAGE,  J.,  dissents. 
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SOLOMON  V.  BRANFMAN. 

(Supreme  Court,  Appellate  Term,  First  Department.    April  17,  1919.) 

Municipal  Oobpobations  «=»705(11) — ^Atttomobius  AcoiDEin^— Negligence — 
Pboxxmatb  Oaube. 

Where  automobile  driver,  driving  at  an  unreasonable  rate  of  speed,  to 
avpid  striking  child,  who  had  run  into  street,  swung  automobile  toward 
sidewalk  and  collided  with  push  cart,  which  in  turn  struck  and  injured 
lady  standing  upon  sidewalk,  driver  is  liable.  If  his  unreasonable  speed 
was  one  of  the  proximate  causes,  though  negligence  of  child  contributed  to 
accident. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Rose  Solomon  against  Louis  Branfman.  From  a  judg- 
ment for  defendant,  after  trial  by  court  and  jury,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

See,  also,  170  N.  Y.  Supp.  24. 

Argued  March  term,  1919,  before  GUY,  BIJUR,  and  PENDLE- 
TON, ]]. 

Mordecai  P.  Springer,  of  New  York  City,  for  appellant. 
Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  This  action  was  brought  to  recover  damages  for  per- 
sonal injuries  sustained  by  plaintiff.  It  appeared  that  plaintiff  was 
standing  on  the  sidewalk  when  defendant's  automobile  collided  with  a 
push  cart,  which  in  turn  struck  the  plaintiff,  causing  the  injuries  com- 
plained of.  The  defendant  claimed  that  a  child  suddenly  ran  from  the 
sidewalk,  and  that,  in  order  to  avoid  striking  the  child,  he  swung  the 
automobile  towards  the  sidewalk,  causing  the  collision  with  the  push 
cart    In  his  charge  to  the  jury  the  learned  trial  judge  said: 

"If  the  accident  haiqpened  as  the  result  of  that  child  running  out  In  front 
of  that  machine,  it  was  not  his  [defendant's]  negligence  which  caused  it, 
even  though  he  might  have  been  negligent  to  some  extent." 

At  the  close  of  the  charge,  plaintiff's  counsel  excepted  to  this  instruc- 
tion as  follows: 

"I  take  exception  to  your  honor's  charge,  where  your  honor  charged  in 
form  or  in  substance  the  following :  If  you  find  that  this  automobile  In  order 
to  avoid  the  child  struck  the  push  cart,  ^  *  ^  and  in  order  to  save  the 
life  of  the  child  he  struck  the  push  cart,  and  If  you  believe  the  defendant's 
story  to  that  effect,  then  you  are  to  find  a  verdict  for  the  defendant,  ♦  ♦  ♦ 
even  though  the  defendant  was  to  some  extent  negligent. 

**The  Court:  If  the  proximate  cause  of  this  injury  was  the  running  into  the 
street  of  this  child,  the  defendant  is  not  liable. 

"Plaintiffs  Counsel:  Even  though  the  defendant  was  to  some  extent  neg- 
ligent? 

"The  Court:   Yes. 

**Plaintlfr*s  Counsel:  I  take  an  exception  to  that  charge.** 

The  point  was  further  elaborated  by  other  requests  and  exceptions. 
This  instruction  was  error.    It  is  apparent  that,  if  the  accident  was  the 
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result  of  the  combined  negligence  of  the  child  and  of  the  defendant, 
the  plaintiff  is  entitled  to  recover.  Rider  v.  Syracuse  Rapid  Transit  Co., 
171  N.  Y.  139,  63  N.  E.  836,  58  L.  R.  A.  125 ;  Rmg  v.  City  of  Cohoes, 
77  N.  Y.  83,  33  Am.  Rep.  574.  The  record  presented  the  question 
whether  the  defendant  was  not  driving  at  an  unreasonable  speed  un- 
der all  the  circumstances.  If  the  jury  had  so  determined,  the  mere 
fact  that  the  negligence  of  the  child  caused  the  defendant  to  sw^erve 
his  car  would  not  relieve  him  from  liability,  provided,  of  course,  the 
unreasonable  speed  was  one  of  the  proximate  causes  of  the  accident. 
Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


MORA  v.  KUNTZ. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  13,  1919.) 

OoiTBTs  ^=>190(2) — Obdebs  Appbalable— Municipal  Coubt  Code. 

Where  the  order  appealed  from  is  not  enumerated  in  Municipal  Court 
Code,  S  154,  it  is  not  appealable,  and  can  only  be  reviewed  on  an  appeal 
from  a  judgment  imder  section  1&5. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Lena  Mora  against  Henry  Kuntz.  From  an  order  of  the 
Municipal  Court,  plaintiff  appeals.    Appeal  dismissed. 

See,  also,  173  N.  Y.  Supp.  739. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

J.  L.  Weinberg,  of  New  York  City,  for  appellant. 
Abraham  P.  Wilkes,  of  New  York  City,  for  respondent, 

PER  CURIAM.  The  plaintiff  appeals  from  an  order  which  strikes 
out  certain  cross-interrogatories  proposed  to  be  annexed  to  a  com- 
mission issued  out  of  the  Municipal  Court  to  take  the  testimony  of  a 
witness  in  Baltimore,  Md.  The  order  is  not  one  enumerated  in  sec- 
tion 154  of  the  Municipal  Court  Code  (Laws  1915,  c.  279),  and  is  there- 
fore not  appealable.  It  can  only  be  reviewed  upon  an  appeal  from  a 
judgment  under  section  155  of  the  Municipal  Court  Code. 

Appeal  dismissed,  with  $10  costs. 

^s9For  other  CMea  see  same  topic  6  KET-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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BOUGHEMT  v.  KALBACH  (two  ^ses). 

(Supreme  Court,  Appellate  Term;  First  Department,    irfay  13,  1^10.) 

EviDEKCE  ^=>370(1) — Hospital  Records— Foundation — Cobrectness  or  Rec- 
ords. 

In  personal  Injury  action,  records  of  hospital  in  which  plaintiff  was 
treated  were  not  admissible  In  evidence,  without  proo^  of  their  correct- 
ness and  opportunity  to  examine  persons  by  whom  they  were  made,  not- 
withstanding absence  from  Jurisdiction  of  attending  physicians. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Actions  by  Margaret  N.  Dougherty,  an  infant,  by  Thomas  Dougher- 
ty, her  guardian  ad  litem,  and  by  Thomas  Dou^^erty,  against  Andrew 
E.  Kalbach,  as  receiver  of  the  Second  Avenue  Railroad  Company. 
From  judgments  for  plaintiffs,  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

Charles  E.  Chalmers,  of  New  York  City  (Charles  H.  Tuttle  and  Carl 
E.  Peterson,  both  of  New  York  City,  of  counsel),  for  appellant. 
David  D.  Glanz,  of  New  York  City,  for  respondent. 

GUY,  J.  Actions  brought  to  recover  damages  for  personal  injuries 
to  plaintiff,  and  by  the  father  for  loss  of  services  of  the  plaintiff. 

As  to  the  action  for  personal  iiijuries,  alleged  to  have  been  due  to 
the  plaintiff  being  thrown  from  defendant'®  car  while  attempting  to 
board  same,  and  which  defendant's  witnesses  testified  were  due  to 
plaintiff  getting  off  or  falling  from  a  movii^  car,  while  a  passenger 
thereon,  in  her  efforts  to  recover  her  hat,  which  had  been  blown  off,- 
it  is  unnecessary  to  consider  the  question  of  the  weight  of  evidence. 
The  judgment  must  be  reversed,  and  a  new  trial  ordered,  by  reason  of 
the  improper  admission  in  evidence,  over  the  objection  and  exception 
of  defendant,  of  the  records  of  the  hospital  in  which  plaintiff  was  treat- 
ed for  her  injuries,  without  any  proof  as  to  the  correctness  of  such 
records,  or  any  opportunity  to  examine  the  persons  by  whom  the  rec- 
ords were  made  (see  Levy  v.  Mott  Iron  Works,  143  App.  Div.  7,  127 
N.  Y.  Supp.  506;  Griebel  v.  Brooklyn  Heights  R.  Co.,  95  App.  Div. 
214,  88  N.  Y.  Supp.  767),  even  though  the  attending  physicians  are 
now  absent  from  this  jurisdiction. 

Judgments  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 

^s»For  other  cases  see  same  tople  A  KB}Y*-NtJMB8R  in  all  Key-NumberM  Digests  4k  lodezes 
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BERMAN  ▼.  RELIANOB  MUTAL  SPINNING  &  STAMPING  CO.  et  aL 
(Supreme  Ck>urt,  Appellate  Diylsion,  Third  Department     May  7,  1919.) 

1.  Masteb  and  Servant  ^=:>361 — ^Wobkuen's  Compensation — BuPLOYta  En- 

titled TO  Compensation. 

A  superintendent  and  manager  of  an  Industrial  plant  held  entitled  to 
an  award  under  the  Workmen's  Compensation  Act  for  personal  injuries 
sustained  while  Instructing  an  employ^  in  the  use  of  machinery,  not- 
withstanding he  was  the  treasurer  of  the  company  and  drew  a  salary  of 
$5,000  a  year.  ^ 

2.  Mastkr  and  Sbbvant  ^3»385(4)-^Wob9Mkn's  CoMiPSNaATiON— Awabd—Es- 

timate  of  Pbopobtionate  Loss  of  Use  of  Hand. 

Where  an  employ^,  i^s  a  result  of  an  injury  lost  four  of  his  fingers  on 
th^  right  hand,  the  Industrial  Commission  was  authorized  under  the 
statute  to  estimate  the  proportionate  loss  of  the  use  of  claimant's  hand. 

I^on  and  Cochrane,  JJ.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Morris 
Herman  for  compensation  for  personal  injuries,  opposed  by  the  Re- 
liance Metal. Spinning  &  Stamping  Company,  employer,  and  the  Mary- 
land Casualty  Company,  insurance  carrier.  From  an  award  by  the 
State  Industrial  Commission,  the  employer  and  insurance  carrier  ap- 
peal.   Affirmed. 

Argued  before  JOHN  M:  KELLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENJ^Y  T.  KELLOGG,  JJ. 

James  J.  Mahoney,  of  New  York  City  (George  J.  Stacy,  of  New 
York  City,  on  the  brief),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.,  and  Robert  W.  Bonyngc,  of  New 
York  City  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of  counsel),  for  respond- 
ent. 

WOODWARD,  J.  Morris  Berman  is  the  owner  of  a  considerable 
number  of  shares  of  stock  in  the  Reliance  Metal  Spinning  &  Stamping 
Company,  and  is  the  treasurer  of  such  company,  though  his  duties  as 
treasurer  appear  to  be  comparatively  unimportant.  He  was,  at  the 
time  of  the  accident  resulting  in  the  loss  of  four  of  his  fingers  on  the 
right  hand,  employed  as  managcf  of  the  plant,  and  was  engaged  in 
instructing  an  employe  in  the  use  of  a  machine.  No  question  is  rais- 
ed as  to  Sie  general  character  of  his  employment.  No  one  questions 
that  he  was  injured  while  in  the  discharge  of  his  ordinary  duties;  but 
it  is  urged  that  because  he  was  the  treasurer  of  the  company,  and  was 
paid  a  salary  of  $5,000  per  year,  he  was  not  within  the  Workmen's 
Compensation  Law  (Corisol  Ivaws,  c,  67);  and  the  case  of  Matter  of 
Bowne  v.  Bowne  Co.,  221  N.  Y.  28,  116  N.  E.  364,  is  relied  upon  for 
this  contention. 

We  think  there  is  a  clear  distinction  in  the  cases.  The  Industrial 
Commission  in  that  case  found  that  the  claimant  was  "employed  as 
president,"  and  he  was  injured  while  temporarily  assisting  some  la- 
borers in  handling  lumber.    He  was  paid  a  salary  of  $70  per  week  in 

^s»For  other  cases  see  same  topic  A  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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his  employment  as  president,  and  this  salafy  v^s  toiitinned  after  the 
accident,  the  claimant  being  the  majority  stockholder  of  the  corpora- 
tion, and  it  is  entirely  obvious  from  the  facts  stated  that  the  clamant 
was  not  employed  in  a  hazardous  occupation  witiiin  the  meaning  of  the 
statute,  for  he  was  employed  as^  president,  and  there  is  noming  in 
the  duties  of  a  president  of  a  manufacturing  corporation,  having  charge 
of  the  business,  which  requires  him  to  handle  lumber.  He  was  not,  so 
far  as  appears  from  the  case,  emplc^ed  for  such  a  purpose. 

[1]  Here  the  claimant  is  a  high-priced  laborer,  the  superintendent 
of  the  plant,  and  he  is  injured  while  in  the  discharge  of  die  duties  in 
which  he  is  regularly  empbyed,  anii  of  course  is  entitled  to  the  same 
protection  which  comes  to  any  other  man  actually  employed  in  a 
hazardous  woric.  It  is  not  the  fact  that  a  man  is  a  stockholder  and  of- 
ficer of  the  corporation  that  determines ;  it  i3  the  character  of  his  em- 
ployment. If  the  claimant  had  been  employed  dS  treasurer  of  the  cor- 
poration at  a  fixed  salary  as  such  treasurer,  and  he  was  employed  for 
that  purpose  and  such  duties  as  should  be  incident  to  such  employment, 
he  would  not  be  entitled  to  compensation  if  he  went  out  into  the  factory 
and  undertook  other  en^ptoyment,  because  he.  would  liot  be  employed 
for  such  a  purpose— would  not  be  withia  the  contemplation  of  the  in- 
surance. But  this  man  was  included  in  the  insurainise  as  superin- 
tendent or  manager  of  the  plant  s^d  while  engaged  in  his  regular  em- 
plo3anent  he  was  within  the  letter  and  the  :spirit  of  the  act. 

[2]  We- are  of  the  c4)inion  that  under  the  statute  it  was  competent 
for  die  Industrial  Commission  to  estimate  di^  proportionate  Iqss  of 
the  use  of  claimant's  hand,  and  that  the  award  is  not 'to  be  disturbed 
on  this  account.  While  the  commuting  of  awards  and  the  payment  of 
lump  sums  is  not  to  be  encouraged^  and  should  not  be  resorted  to  ex- 
cept in  special  cases  where  justice  will  be  promoted  upon  the  shown 
facts,  we  think  there  is  no  occasion  for  interference  here,  as  the 
parties  appear  to  have  originally  acquiesced  in  this  disposition,  while 
questioning  the  authority-  to  make  the  awaird. 

The  award  of  the  State  Ipdustrial  Commission  should  be  affirmed. 
All  concur,  except  trYON  and  COCHRANE,  J J.j  dissenting. 


(166  Ifibsc.  Bep.  486) 

SALSBBRG  et  al.  v.  3PBR0  et  al. 

(Supreme  Court,  Trial  Term,  New  York  County.    March,  1919.) 

SUlbs  ^s»418(2),  420-*Aotion  fob  Goods  Deuvebbd — Dkfattlt — Qukstion 

FOB  JUBY. 

In  action  for  price  of  1,0(X)  pieces  of  silk,  to  be  delivered  during  March 
and  succeeding  five  months,  where  time  of  performance  was  not  extended, 
and  only  S61  pieces  had  been  delivered  before  September,  and  where  de- 
fendant G(»nplied  with  Personal  Property  Law,  §  130,  by  giving  notice  of 
breach,  it  waft  proper,,  under  section  148,  to  leave  to  Jury  to  determine  how 
many  pieces  should  have  been  delivered  each  month  and  how  many  were 
in  default  monthly,  and  to  fix  damages  accordingly ;  the  true  mieasure  of 
damages  being  the  sum  of  the  differences  between  the  contract  price  and 
market  price  of  portions  undelivered  at  the  several  periods  of  delivery. 

•^s»FoT  other  cases 'see  same  topic  &  KET-KUMBER  in  all  Key-Numbered  Digests  A  Indeiett 
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Action  by  Morris  Salsberg,  Charles  3^3berg,  and  Harry  Salsberg, 
doing  business  as  Ml.  Salsberg  &  Sons,  against  Harry  Spero  and  Sam- 
uel L.  Goldstein,  copartners  trading  as  Spero  Silk  Mills,  with  counter- 
claim by  defendants.  Verdict  for  defendants,  and  plaintiffs  move  to 
set  aside  the  verdict.    Motion  denied. 

Jacob  L.  Grubel,  of  New  York  City  (Edmund  L.  Mooney,  of  New 
York  City,  of  counsel),  for  plaintiffs. 

I.  Gainsburg,  of  New  York  City,  for  defendants. 

HOTCHKISS,  J.  The  contract  was  for  the  sale  of  1,000  pieces  of 
silk  to  be  delivered  during  March,  April,  May,  June,  July,  and  August, 
or  sooner,  if  possible.  Payments  were  to  be  made  on  the  10th  of  each 
month  for  all  goods  delivered  during  the  previous  month.  Deliveries 
were  actually  made  during  each  of  die  several  months  specified  in  the 
contract,  and  also  in  the  month  of  September,  but  in  the  aggregate 
amounting  only  to  about  361  pieces.  On  October  10th  or  1 1th  a  dispute 
arose  between  the  parties  and  no  more  pieces  were  delivered.  The 
plaintiffs  thereupon  brought  suit  for  the  price  of  the  goods  previously 
delivered,  and  the  defendants  counterclaimed  for  damages  resulting 
from  plaintiffs'  failure  to  perform  according  to  "the  contract. 

The  principal  issue  was  as  to  whether  the  time  for  performance  had 
been  extended.  The  jury  found  that  the  time  had  not  been  extended 
by  agreement  or  by  any  act  of  defendants.  Defendants*  letter  of 
July  16th  is  not  to  be  taken  as  necessarily  extending  the  time*  for  de- 
livery. By  this  letter  defendants  consented  to  pay  an  increased  price 
of  10  cents  per  yard — 

*'upon  the  condition  that  the  balance  of  our  order  for  1,000  pieces  Is  delivered 
according  to  contract.  If  the  said  balance  is  not  [so]  delivered^  then  the  origi- 
nal contract  as  to  price  on  balance  of  nierchandise  not  delivered  is  to  re- 
main in  full  force  and  effect  and  this  modification  in  price  is  to  be  invalid, 
and  in  all  other  respects  it  is  understood  that  our  original  contract  continues.*' 

By  the  original  contract  deliveries  were  to  have  been  completed  not 
later  than  August  31st.  Concededly  they  were  not,  nor,  during  the 
period  from  July  16th  to  August  31st,  or  to  October  10th  for  that  mat- 
ter, were  deliveries  made  at  a  rate  approximating  the  monthly  rate 
which  would  have  been  necessary  originally  to  have  completed  the  de- 
livery of  1,000  pieces  within  a  period  of  six  months  (the  contract 
period),  assuming  that  the  delivery  of  the  full  amount  of  1,000  pieces 
had  been  made  in  eq^ual  installments  during  each  of  such  months.  It 
was  left  to  the  jury  to  determine  in  the  light  of  all  the  circumstances 
how  many  pieces  should  have  been  delivered  during  each  month  named 
in  the  contract,  and  how  many  were  thus  in  default  monthly,  and  to 
fix  the  amount  of  damages  accordingly. 

Defendants'  evidence  was  to  the  effect  that  they  were  continually 
demanding  more  goods.  There  seems  to  be  a  deardi  of  authorities  in 
this  state  as  to  the  time  when  damages  are  to  be  fixed,  when  deliver- 
ies are  to  be  made  in  installments  during  stated  periods,  but  where  the 
quantities  of  the  installments  are  not  specified.  The  general  rule  is 
that  the  time  of  default  in  delivery  fixes  the  date  when  damages  are 
to  be  measured,  and  the  measure  of  damages  is  compensation  tor  the^ 
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loss  thus  occasioned.  Sales  Act  (Consol.  Laws,  c.  41,.  art.  5)  §  148. 
If  a  contract  contemplates  but  a  single  delivery,  acceptance  by  the  buy- 
er does  not  discharge  the  seller  from  liability  for  damages  for  delay, 
provided  the  buyer  gives  "notice  to  the  seller  of  the  breach  *,  *  * 
within  a  reasonable  time  after  the  buyer  knows,  or  ought  to  know, 
of  such  breach."  Sales  Act,  Anno.  1911;  §  136.  'The  act  does  not  re- 
quire any  particular  form  of  notice,  nor  was  the  court  asked  to  in- 
struct the  jury  to  find  specifically  whether  notice  of  breach  had  been 
given.  . 

The  evidence,  however,  would  have  justified  a  finding  that  defend- 
ants had  substantially  complied  with  the  statute.  In  Brown  v.  MtiUer 
(1872)  L.  R,  7  Exch.  319,  it  was  held  that  where  the  contract  is  for 
the  delivery  of  goods  jnequsfl  proportions  in  a  given  number  of 
months,  the  proper  measure  of  dapiages  is  the  sum  of  the  differences 
between  the  contract  and  market  prices  on  the  last  day  of  each  inonth, 
respectively.  In  Roper  v.  Jotinson  (1873)  L.  R.  8  C.  P.  167,  the  de- 
fendant in  April  agreed  to  sell  and  the  plaintiffs  to  buy  3,(XX)  tons  of 
coal  "to  be  taken  during  the  months  of  May,  June,  Jiily,  and  August.** . 
On  the  11th  of  June  the  defendant  definitely  refused,  to  deliver  any 
coal,  and  on  the  id  of  July  plaintiffs  brought  action.  The  .case  thus 
involved  the  rule  in  Hochster  v.  De  la  Tour,  and  a  discussion  of  the 
application  of  that  rule  occupied  a  considerable  portion  of  the  opinions 
rendered.  But  on  the  question  of  the  measure  of  damages  the  judges 
were  unanimous  in  applying  the  principles  of  Brown  v.  Muller.  In 
the  language  of  Keating,  J.  (page  176) : 

"The  rule  laid  down  by  the  Ck)urt  of  Exchequer  In  Brown  v.  Muller  Is  to  be 
applied  in  the  present  ease  cy  pres.'* 

It  was  accordingly  held,  in  the  absence  of  evidence  on  the  part  of 
the  defendants  that  the  plaintiffs  could  have  obtained  a  new  contract 
on  such  terms  as  to  mitigate  their  loss,  that  tBe  true  measure  of  dam- 
ages was  the  sum  of  the  differences  between  the  contract  price  and 
the  market  price  at  the  several  periods  of  delivery.  Just  what  Ifhose 
periods  were  is  not  stated  in  any  of  the  opinions,  but  in  the  statement. 
of  facts  the  following  appears  (pages  170,  171) : 

**The  plaintiffs  claimed  to  be  entitled  to  damages,  estimated  according  to 
the  advance  in  the  market  price  of  coal,  at  the  various  periods  at  which  the 
coal  contracted  for  should  have  been  delivered,  namely,  In  equal  monthly 
quantities,  750  tons  in  each  of  the  four  months  of  May,  June,  July,  anci 
Auguat." 

Apparently  the  verdjct  approved  of  this  claim.  In  its  decision  the 
court  slightly  reduced  the  verdict  and  ordered  judgment  for  the  in- 
duced sum.  So  far  aathe  rule  of  damages  is  concerned,  the  case  on 
principle  seems  to  be  applicable  to  the  present,  even  if  one  ignores. the 
words  "or  sooner,  if  possible,"  which  were  in  the  contract  here  in 
dispute.  .     '  , 

The  plaintiff  relies  upon  Schulder  v.  Ladew,  Inc.,  178  App.  Div.  45S, 
165  N.  Y.  Supp.  504,  and  Consumers'  Bread  Co.  v.  Stafford  Flour 
Mills  Co.,  239  Fed.  693,  152  C.  C.  A.  527.  But  these  cases  are  not  in 
point;  because  there  the  buyers  expressly  consented  to  eittcfrd,  or  in 
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some  otber  manner  extpndedj  the  time  for  performance,  and  thus  bar- 
red themselves  from  claiming  a  breach ;  the  court  in  each  case  treating 
the  question  of  breach  and'the  question  of  performance  as  synonymous. 
The  questions  raised  by  the  present  motion  are  by  no  means  without 
difficulty,  but  on  the  whole  I  am  inclined  to  think  the  charge  was  right. 
Motion  to  set  aside  verdict  denied. 


GILBERT  et  al.  v.  AMEJaiOAN  OIL  EXPORT  CO.,  Inc. 
(Supreme  Court,  AppeUate  DivisioQ,  JBIrst  Department.    May  5,  1919.) 

1.  Shipping  ^=>22 — ^Authoeitt  to  Emplq^  Bborebs — Evidence. 

Cablegram,  **Rate  now  eleven  dollars  should  get  eigbt  or  more  can 
dispose  ten  to  twenty  thousand  barrels,"  sent  to  defendant,  did  not  ex- 
pressly aadioxice  the  empboyment  of  birokera,  and  partlcalarly  not  the 
employment  of  brokers  to  sell  shipping  space  on  board  steamships  in 
brokers*  discretion,  provided  price  should  net  $8  a  barrel. 

2.  Shipping  ^=»22-^Rjepr]isentation8  ot  Agent — ^Evidence. 

In  action  based  on  theory  that  defendant  falsely  represented  to  plain- 
'  tlifs  that  he  had  authority  from  his  principal  to  employ  plaintiffs  as 
brokers  to  procure  contract  for  sale  of  shipping  space  at  a  profit,  plaintiffs 
having  procured  sadL  contract,  but  defendant's  priadpal  having  refused 
to  execute  it,  whether  defendant,  at  the  time,  of  alleged  irepresentatlou, 
exhibited  to  plaintiffs,  as  constituting  defendant's  authority,  a  cablegram, 
which  gave  no  right  to  employ  brokers  on  such  terms,  held  for  the  Jury. 

3.  Shipping  ^=»22 — ^Authokity  of  Agent — Knowledge. 

If  defendant,  at  the  time  of  alleged  representation,  exhibited  to  plaintiffs 
cablegram,  "rate  now  eleven  dollars  ^ould  get  eight  or  more  can  dispose 
ten  to  twenty  thousand  barrels,"  as  the  extent  of  h&s  authority,  plaintiffs 
could  not,  though  the  principal  refused  to  entisr  Into  contract  which  they 
had  procured,  recover  on  the  theory  that  defendant  falsely  represented 
that  he  had  authority  to  employ  brokers  for  the  principal. 

4.  Shipping  ^=»22 — ^Misbepresentations  of  Agent. 

If  defendant  represented  that  he  had  authority  from  his  principal  to 
employ  brokers  to  sell  excess  shipping  space  for  the  principal  at  a  certain 
rate  per  barrel,  defendants  to  have  any  excess,  and  plaintiffs  procured  a 
contract  which  would  net  them  a  profit,  but  the  principal  refused  to 
enter  into  the  contract,  TleW*. defendant  was  liable. 

Smith,  J.,  dissenting  in  part 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Mark  L.  Gilbert  and  another,  doing  business,  etc.,  against 
the  American  Oil  Export  Company,  Incorporated.  From  a  judgment 
for  plaintiffs,  upon  a  verdict  directed  by  the  court,  and  from  an  order 
denying  m<>tion  for  a  new  trial,  defendant  appeals.  Reversed,  and 
aew  trial  ordered. 

Argued  before  CLARKE,  R  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  SHEARN,  JJ. 

Harrington,  Bighara  &  Englar,  of  New  York  City  (Valentine  Taylor, 
of  New  York  City,  of  counsel),  for  appellant. 

Schuyler  M.  Meyer,  of  New  York  City  (Louis  Dean  Speir,  of  New 
York  City,  oti  the  brief)^  f o^  i^espondents. 

^ss^FfiT  othes^i^ep  see  swne  tppio  &  KBlY-sNUM3SR  in  aU  K^'NttipberedDigeslit  4  Indexes 
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I 

SHEARN,  J.  The  complaint  alleges  that  the  defendant,  represent- 
ing itself  to  be  the  agent  of  the  firm  of  Stephen  &  Peters,  of  Paris, 
with  authority  so  to  do,  employed  the  plaintiffs  to  Sjell  certain  space  on 
board  steamships  of  the  Kerr  Steamship  Line  for  shipment  of  lubri- 
cating oil  between  New  York  and  France,  and  agreed  to  pay  to  the 
plaintiffs  as  compensation  for  their  services  the  difference  between  $8 
per  barrel  and  the  actual  price  for  which  the  plaintiffs  should  -sell  llie 
said  space ;  that  the  plaintiffs  sold  the  space  for  20,000  barrels  to  the 
Standard  Oil  Company  at  $8.45  ger  barrel,  but  Stephen  &  Peters  re- 
fused to  enter  into  a.  contract  with  the  Standard  Oil  Company  for 
shipment  of  the  oil  upon  said  terms;  that. the  defendant  was  not  in 
fact  the  agent  of  Stephen  &  Peters,  and  had  no  authority  to  employ 
the  plaintiffs  for  such  purpose.  Accordingly,  plaintiffs  demand  judg- 
ment for  the  sum  of  45  cents  per  barrel  on  20,000  barrels,  basing  their 
claim  upon  the  defendant's  representation  of  authority. 

Upon  the  testimonyadduced  by  the  plaintiffs,  these  allegations  were 
clearly  established.  The  defendant  introduced  evidence,  contradicted 
by  the  plaintiffs,  that  at  the  timfe  of  the  transaction  between  the  plain- 
tiffs and  the  defendant,  whether  it  was  a  sale  of  space  to  the  plaintiffs, 
as  contended  by  the  defendant,  or  an  employment  of  the  plaintiffs  as 
brokers  to  sell  the  space,  defendant  exhibitea  to  the  plaintiffs,  and  the 
plaintiffs  read,  a  cablegram  from  Stephen  &  Peters  to  the  defendant, 
which  showed  on  its  face  the  nature  and  extent  of  defendant's  author- 
ity, and  which  was  stated  by  the  defendant  to  constitute  its  authority. 
The  case  turns  upon  the  construction  to  be  placed  upon  this  cablegram, 
for,  if  it  did  not  authorize  the  defendant  to  employ  the  plaintiffs  as  bro- 
kers, clearly  a  question  of  fact  was  presented  for  the  jury,  as  the  learn- 
ed trial  justice  recognized  when  he  directed  a  verdict  in  favor  of  the 
plaintiffs. 

The  defendant  was  not  a  shipbroker,  and  had  never  before  under- 
taken to  sell  shipping  space.  It  was  in  the  oil. export  business,  in  con- 
nection with  which  it  had  extensive  business  dealings  with  Stephen 
&  Peters,  and  it  was  in  connection  with  its  regular  business  that  it 
learned  that  Stephen  &  Peters  had  an  excess  of  shipping  space  under 
contract  which  they  might  desire  to  dispose  of.  Accordingly,  when 
the  defendant  learned  that  the  plaintiffs  were  looking  for  space  in 
which  to  ship  oil,  defendant  cabled  to  Stephen  &  Peters : 

"Cable  Immediately  how  much  space  we  may  seU  at  seven  dollars." 

The  following  cablegram  was  received  from  Stephen  &  Peters  in 
reply: 

**Rate  now  eleven  dollars  should  get  eight  or  more  can  dispose  ten  to  twenty 
thousand  barrels  yoii  must  ship  as  Stephen  Peters  wire  further." 

[1]  This  is  the  cablqi^ram  which,  according  to  the  defendant,  was 
exhibited  to  the  plaintiffs  as  constituting  the  authority  of  the  de- 
fendant. It  is  evident  that  this  cablegram  did  not  expressly  authorize 
the  defendant  to  employ  brokers,  and,  particularly,  that  it  did  not 
expressly  authorize  the  defendant  to  employ  brokers  to  sell  the  ship- 
ping space  at  any  price  in  the  brokers'  discretion  provided  only  that 
the  price  should  net  Stephen  &  Peters  $8  a  barrel.    Any  authority  to 
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employ  brokers,  derived  from  this  cablegram,  must  be  implied  from 
the  scope  of  the  agency  apparently  conferred.  The  cablegram  is  a 
plain  authorization  to  sell  shipping  space  for  Stephen  &  Peters  pro- 
vided a  net  price  of  $8  a  barrel,  as  a  minimum,  was  obtained,  and  Mr. 
Peters  testified  that  it  was  his  intention  to  confer  such  authority. 
But  it  was  plainly  the  duty  of  the  agents  to  obtain  for  their  principals 
more  than  $8  a  barrel,  if  possible.  This  obligation  was  not  only 
imposed  in  terms,  but  it  inhered  in  the  very  relation  of  agency,  which 
implies  good  faith  and  diligence.  It  would  be  entirely  inconsistent 
with  such  obligation  for  the  agents  to  hire  a  broker  to  dispose  of  the 
shipping  space  upon  tenns  of  employment  that 'imposed  no  obligation 
whatever  upon  the  broker  to  obtain  the  best  possible  terms,  but,  on 
the  contrary,  authorized  the  broker  to  close  at  the  minimum  space 
prescribed  for  the  agents  and  to  pocket  as  "compensation  for  serv- 
ices" the  entire  profit  of  the  transaction,  no  matter  what  price  the 
broker  succeeded  in  negotiating.  No  such  authority  was  implied  in 
the  agency  created  by  this  cablegram,  and  authority  for  any  such  ex- 
traordinary contract  proposed  by  an  agent  would  ordinarily  have  to 
be  plainly  expressed.  When  the  written  evidence  of  authority,  assum- 
ing that  it  was  exhibited  to  the  plaintiffs,  disclosed  that  the  principals 
expected  their  agent  to  obtain  for  them  the  best  price  possible,  the 
plaintiffs  were  bound  to  know  that  the  agents  had  no  authority  to 
employ  brokers  upon  any  such  terms  as  those  pleaded. 

[2-4]  Therefore',  in  my  opinion,  an  issue  of  fact,  the  importance 
of  which  was  controlling,  was  presented  for  the  jury,  with  respect  to 
whether  or  not  the  cablegram  was  exhibited  to  the  plaintiffs  by  the 
defendants  at  the  time  of  -the  transaction  as  constituting  their  author- 
ity. If  it  was  exhibited,  for  the  reasons  stated  the  plaintiffs  were  not 
entitled  to  recover.  If  it  was  not  exhibited  to  and  read  by  the  plain- 
tiffs, they  were  entitled  to  recover,  for,  on  their  testimony,  otherwise 
uncontradicted  as  to  essentials,  the  defendant  represented  that  they 
had  authority  to  make  the  contract  of  employment  sued  upon,  where- 
as they  had  no  such  authority,  express  or  implied. 

The  judgment  and  order  should  he  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event. 

CLARKE,  P.  J.,  and  DOWLING  and  PAGE,  JJ.,  concur. 

SMITH,  J.  (concurring,  but  voting  for  dismissal).  In  the  latter 
part  of  1916,  in  Deceoiber,  Stephen  &  Peters,  d  firm  doing  business 
in  France,  had  a  contract  with  the  Kerr  Steamship  Line  for  the  ship- 
ment of  50,000  barrels  of  oil.  They  made  up  their  minds  they  were 
not  going  to  use  all  of  it  and  informed  the  defendant,  the  American 
Oil  Export  Company,  of  that  fact.  The  plaintiffs  were  looking  for 
space  in  which  to  ship  some  oil  for  the  Standard  Oil  Company,  and 
Mr.  Reed,  of  the  plaintiffs,  met  Mr.  Eagle,  of  the  defendant,  and 
asked  him  if  he  knew  of  any  space,  and  Mr.  Eagle  told  him  that  he 
thought  he  could  gtt  some.  Eagle  then  cabled  over  to  Peters  at  Paris 
to  ask  how  much  space  they  might  sell  at  $7.  To  this  Peters  re- 
plied : 
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"Bate  now  eleven  4ollars  you  should  get, eight  or  more  can  4ispose  ten  to 
twenty  thousand  barrels  you  must  ship  as  Stephen  Peters  wire  farther." 

This  last  cabi^am  Eagle  swears  he  took  to  the  plaintiff^'  office 
and  showed  it  to  £e  plaintiffs^  and  made  a  contract  with  them  whereby 
the  plaintiffs  utfdertook  to  take  space  for  10,000  barrels  at  $8.  The 
plaintiffs  were  brokers,  and  were  acting  confessedly  for  the  Standard 
Oil  Company.  Thereafter  the  steamship  company  refused  to  .fur- 
nish the  space,  and  Stephen  &•  Peters  failed  to  live  tip  to  their  con- 
tract to  give  this  space  to  the  Standard  Oil  Company. 

This  action  is  brought  for  a  breach  of  the  defendant's  implied  war- 
ranty of  its  authority  to  make  the  contract.  Their  claimed  breach 
of  warranty  of  authority  is  based  upon  two  claims— first,  that  under 
the  cablegram  giving  to  it  authority  it  was  only  authorized  to  obtain 
proposals  which  it  was  required  to  submit  to  Stephen  &  Peters,  its 
principal,  for  approval.  Secondly,  that,  as  brdcers,  with  discretionary 
power,  it  could  not  delegate  this  discretionary  power  to  the  plaintiffs 
as  subhrokers. 

As  to.  the  first  claim,  if  this  cablegram  ^^e  deemed  to  give  authority 
subject  to  the  approval  of  the  principal,  Stephen  &  Peters,  there  is 
evidence  that  at  the  time  this  contract  was  made  this  cablegram  itself 
was  shown  to  the  plaintiffs,  so  that,  li  the  cablegram  be  construed  to 
contain  any  such  limitation  of  authority,  the  plaintiffs  had  full  knowl- 
edge of  that  limitation,  and  cannot  claim  a  warranty  of  authority  be- 
yond the  terms  of  the  cablegram.  While  the  evidence  to  the  effect 
that  this  cablegram  was  shown  to  the  plaintiffs  is  disputed,  never- 
theless the  court  was  not  authorized  to  take  this  question  from  the 
jury,  and  was  not  authorized  to  direct  a  verdict  upon  the  assumption 
that  the  defendant  warranted  its  authority  to  make  the  sale  absolutely 
without  a  submission  of  the  contract  to  their  principal  for  approval. 

To  the  second  claim  the  defendant  has  two  answers:  First,  that 
any  limitation  of  the  power  of  an  agent  with  discretion  to  delegate  that 
discretion  to  a  subhroker  was  a  limitation  imposed  by  law,  of  which 
the  plaintiffs  had  equal  notice  with  the  defendant,  and  it  is  at  least 
doubtful  if  plaintiffs  were  authorized  to  rely  upon  an  implied  war- 
ranty of  a  specific  power  to  delegate  discretionary  authority,  without 
a  specific  representation  that  such  authority,  existed.  The  second 
answer  is  that  there  was  no  attempt  in  this  case  to  delegate  discre- 
tionary power.  The  sale  by  the  defendant  was  made  at  the  flat  price 
of  $8.  To  accomplish  that  sale  it  was  authorized  to  deal  either 
direcdy  with  the  Standard  Oil  Company  for  whom  the  purchase  was 
confessedly  made,  or  through  a  broker  with  whom  it  was  authorized 
to  make  a  contract,  either  for  a  percentage,  or  for  what  it  could  ob- 
tain over  $8,  as  long  as  by  the  contract  Stephen  &  Peters  were  to 
receive  the  flat  price  of  $8  for  the  space  sold.  If  the  defendant  was 
guilty  of  negjigence  in  selling  at  that  price,  that  is  a  question  between 
the  defendant  and  its  principals,  and  with  which  the  plaintiffs  have  no 
concern.  There  is  no  limitation  upon  the  authority  of  a  broker  to 
employ  another  broker,  where  there  is  given  to  the  subbroker  no  dis- 
cretion as  to  the  price  .that  should  be  paid  to  the  vendors. 
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Still  another  answer  may  be  made:  After  the  making  of  this 
«ontract  the  defendant  notified  its  principals  that  it  had  sold  this  space 
to  the  Standard  Oil  Company  for  $8,  and  this  sale  was  ratified  and 
approved  by  the  principals,  as  shown  by  a  later  cable  from  Stephen 
&  Peters,  which  refers  to  the  sale  of  further  space,  'and  asks :  "If 
possible"  preference  be  given  in  the  matter  of  space  over  the  contract 
for  20,00Q-barrel  space  given  to  the  Standard  Oil  Company.  Further, 
I  do  not  read  these  cablegrams  as  giving  any  limited  authority  to  the 
defendant.  Eagle  representing  the  defendant  was  asked  by  Reed  if  he 
knew  where  space  could  be  obtained  for  shipment,  to  which  Eagle 
replied  that  he  thought  he  knew  of  some  and  would  cable.  He  then 
cabled  to  Stephen  &  Peters  as  follows:  "Cable  immediately  how 
much  space  we  may  sell  at  seven  dollars."  Before  this  time  Peters 
had  told  Eagle  that  they  might  have  some  space  to  sell.  It  was  in 
answer  to  this  cablegram  that  Stephen  &  Peters  cabled : 

'*Rfite  now  eleVen  dollars  you  should  get  eight  or  more  can  dispose  ten  to 
twenty  thousand  barrels  you  must  ship  as  Stephen  Peters  wire  further.!' 

I  cannot  read  this  caWegfam  as  reserving  any  right  of  approval  of 
a  contract  made  for  Stephen  &  Peters,  but  I  construe  it  as  full  au- 
thority to  sell  space  at  $8,  if  a  better  price  could  not  be  obtained.  To 
construe  the  words  "Wire  further"  as  reserving  the  right  of  ap- 
proval is,  in  my  judgment,  to  give  effect  to  those  words  not  intended 
by  the  writer  of  the  cablegram,  and  not  understood  by  the  parties,  as 
shown  by  subsequent  cables  between  the  defendant  and  its  principals, 
in  which  no  question  is  made  as  to  the  full  authority  of  the  defendant 
to  make  this  contract.  In  response  to  questions  by  plaintiffs'  counsel, 
Peters  swore  that  it  was  his  intention,  in  sending  the  cablegram,  to 
authorize  Eagle  to  sell  the  space  if  he  could  get  the  price.  It  thus 
appears  that  by  practical  construction  of  both  the  sender  and  receiver 
of  this  cablegram,  no  right  of  approval  was  reserved  in  Stephen  & 
Peters.  This  judgment  cannot  be  sustained,  therefore,  first,  upon  the 
ground  that  the  defendant  had  full  authority  to  make  the  contract, 
and,  secondly,  if  that  authority  be  doubtful,  there  was  a  question  of 
fact  for  the  jury  as  to  whether  the  plaintiffs  did  not  have  full  knowl- 
edge of  the  extent  of  the  defendant's  authority  to  act. 

It  seems  that  these  plaintiffs  first  sued  Stephen  &  Peters,  in  which 
suit  they  were  nonsuited  on  the  ground  that  no  authority  to  make  the 
contract  was  shown.  .Whatever  may  have  been  the  ground  of  that 
decision,  this  defendant  was  not  a  party  to  that  action,  was  not  bound 
by  that  adjudication,  and  against  defendant  the  fact  has  been  in  no 
way  adjudicated  that  it  was  without  authority.  It  does  not  appear 
what  evidence  was  before  the  court  upon  that  trial,  and  even  if  plain- 
tiff's were  properly  or  improperly  denied  relief  is  against  Stephen  & 
Peters,  that  judgment  cannot  establish  in  any  way  as  against  this 
defendant  any  fact  upon  which  the  defendant  could  be  held  liable  in 
this  action.  The  defendant  was  an  agent  acting  for  a  known  prin- 
cipal, and  under  tlie  doctrine  of  respondeat  superior  it  cannot  be  held 
liable  for  acts  done  within  that  authority. 

In  my  opinion,  the  judgment  and  order  must  be  reversed,  and  the 
complaint  dismissed. 
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HABRIS  GO.,  Inc^  r.  WEINTBAUB  et  aL 

(Supreme  Ck>nrt,  Appellate  T&rm,  ITLrst  Department    April  29,  1919.) 

Jin>€»fRNT  4s»188(2)— SimRG  Asids  Devauli>— Depattlt  Dbubebatblt  Sttf- 

IKUD. 

Where  defendants  appeared  and  asked  for  adjournment,  bnt  gave  no 
reasons,  except  that  they  did  not  wish  to  proceed,  default  entered  after  in- 
quest in  presence  of  one  defendant  and  his  attorney,  upon  their  refusal 
to  proceed,  will  not  be  opened,  having  been  deliberately  suffered. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Harris  Company,  Incorporated,  against  Morris  Wein- 
traub  and  another.  From  an  order  setting  aside  a  default  judgment, 
plaintiff  appeals.    Reversed,  and  motion  to  set  aside  default  denied. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

Alex  S.  Mlareuson,  of  New  York  City  (Wales  F.  Severance,  of  New 
York  City,  of  counsel),  for  appellant. 
Charles  J.  Steinberg,  of  New  York  City,  for  respondents. 

FINCH,  J.  This  is  an  appeal  from  an  order  setting  aside  a  judg- 
ment and  opening  a  default,  following  an  inquest  in  favor  of  the 
plaintiff  against  defendants,  and  restoring  the  case  to  the  calendar  for 
trial. 

The  defendants  seek  to  sustain  the  order  appealed  from  upon  the 
ground  that  the  default  was  occasioned  solely  by  reason  of  the  illness 
of  one  of  the  defendants.  An  analysis  of  the  papers  submitted  upon 
the  motion  to  open  the  default  does  not  bear  out  this  contention ;  in 
fact,  shows  no  sufficient  reason  why  the  default  should  be  opened.  Al- 
though it  is  alleged  that  a  certificate  of  a  doctor  and  an  affidavit  of 
the  ilhiess  of  one  of  the  defendants  were  presented  some  days  earlier, 
yet  on  the  day  the  default  was  taken  it  does  not  appear  by  means  of 
any  facts  alleged  in  the  affidavits  submitted  on  this  moticMi  that  any 
affidavit  or  doctor's  certificate  was  presented  to  the  court,  or  that  even 
any  oral  reason  was  given  to  the  court  for  an  adjournment,  except 
that  the  defendants  did  not  wish  to  proceed.  It  does  appear  that  one 
of  the  defendants  advised  their  counsel  that  the  other  defendant  could 
not  be  present  on  account  of  illness,  but  there  is  no  affidavit  by  the 
attorney  for  the  defendants,  or  any  facts  set  forth  in  any  affidavit  by 
the  defendants  as  to  what  was  stated  to  the  court  at  the  time  of  the 
default ;  whereas,  it  appears  from  the  affidavits  on  behalf  of  the  plain- 
tiff that  when  the  court,  on  the  morning  of  the  day  the  default  was 
taken,  directed  the  cause  to  proceed  at  2  o'clock,  that  one  of  the  de- 
fendants and  his  attorney  stated  that  they  declined  to  proceed  at  that 
time,  and  thereupon  the  court  in  the  presence  of  the  defendant  and  his 
attorney  took  the  inquest.  This  is  corroborated  by  the  recitals  pre- 
ceding the  findings  of  fact  made  by  the  court  who  took  the  inquest, 
wherein  it  appears : 

"The  Issues  in  this  action  having  come  on  Xor  trial  before  Mr.  Chief  Justice 
Edward  F.  O'Dwyer  at  Trial  Term,  Part  III,  of  this  court,  on  the  7th  day  of 
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March,  1919,  and  one  of  the  defendants  and 'the  defendants*  attorney  being 
present  In  court  and  refusing  to  proceed  with  the  trial  of  the  action,  and 
the  court  thereupon  having  directed  that  an  inquest  be  taken.    •    ♦    ♦  " 

It  further  appears  from  the  affidavits  submitted  on  behalf  of  the 
defendants  upon  the  motion  to  open  the  default  that  the  same  was  not 
suffered  because  of  an  illness  of  one  of  the  defendants,  but  in  the  hope 
on  the  part  of  the  defendants  that  a  compromised  settlement  of  this 
and  other  pending  litigation  would  be  effected. 

Upon  this  record  it  is  impossible  to  escape  the  conclusion  that  the 
default  on  the  part  of  the  defendants  was  deliberately  suffered,  and 
hence  should  not  be  opened.  Cascade  Hotel  Co.  v.  Orleans  Real  Es- 
tate Co.,  153  App.  Div.  882,  137  N.  Y.  Supp.  1054;  Warth  v.  Moore, 
125  App.  Div.  212,  109  N.  Y.  Supp.  116;  Herbert  Land  Co.  v.  Lor- 
enzen,  113  App.  Div.  804,  99  N.  Y.  Supp.  937. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  of  the  defendants  denied, 
with  $10  costs,  and  the  judgment  reinstated.    All  concur. 


PIFUMBR  et  al.  v.  RHEINSTEIN  &  HAAS,  Inc.,  et  al. 
(Supreme  Court,  AppeUate  Division,  Third  Department    May  7,  1919.) 

1.  Master  and  Servant  ^=»388 — Workmen's  Compensation  Law — ^Award 

TO  Dependent  Father  and  Mother. 

Under  Workmen's  Compensation  Law,  {  17,  an  award  in  proper  case 
to  the  father  and  mother  of  the  deceased  employ^  on  the  ground  of  their 
dependency,  the  employ^  having  left  neither  wife  nor  children,  may  he 
sustained. 

2.  Master  and   Servant  ^=»405(5)— Workmen's   Compensation  Law— Dk- 

pendewcy  of  Parents — Evidence. 

Statement  of  deceased  employe's  brother  that  he  had  received  from 
his  parents  in  Italy  letters  stating  tliat  the  parents  were  living  on  the 
remittances  sent  from  America  by  the  brothers  held  no  evidence  that  the 
parents  were  dependent  upon  the  deceased  employ^. 

3.  Master  and  Servant  ^=»405(5) — ^Wobkmjcn's  Compensation  Act— Depend- 

ency OF  Parents — Sufficikncy  of  Evidence. 

So-called  certificates  of  "the  mayor"  and  "the  official"  of  a  town  in 
Italy  that  the  parents  of  the  deceased  employ^  depended  exclusively  on 
deceased  for  their  support,  and  that  they  existed  on  the  fruits  of  small 
jobs,  and  were  in  a  state  of  extreme  poverty,  held  insufficient  to  estab- 
lish dependency  of  parents. 

4.  Master  and  Servant  ^=>403 — Workmen's  Compensation  Act— PaEstriiP- 

tions  of  Dependency  and  Existence  of  Parents. 

There  is  no  presumption  of  dependency  on  the  part  of  the  parents  of 
a  deceased  employ^  32  years  of  age,  and  hardly  a  presumption  that  such 
parents  are  living;  their  residence  being  in  a  foreign  country. 

5.  Master  and  Servant  ^s>403 — Wokkmxn'b  Comss^bation  Law — Absence 

OF  Evidence  as  to  Dependency. 

An  award  of  compensation  under  the  Workmen's  Compensation  Law 
may  not  be  sustained,  where  there  is  no  evidence  of  the  essential  faot  of 
the  dependency  of  the  persons  to  whom  the  award  is  made. 

John  M.  Kellogg,  P.  J.,  and  Lyon,  J.,  dissenting. 
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Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  claims  of  Venerando  Pifumer  and  Venera 
Pifumer  for  compensation  under  the  Workmen's  Compensation  Law 
for  the  death  of  John  Pifumer  against  Rheinstein  &  Haas,  Incorporat- 
ed, the  employer,  and  the  Travelers'  Insurance  Company,  insurance 
ciarrier.  From  an  award  of  the  State  Industrial  Commission  in  favor 
of  claimants,  the  employer  and  insurance  carrier  apbeal.  Award  re- 
versed, and  matter  returned  to  the  Commission  for  further  considera- 
tion. 

Argued  before  JOHN  M.  KELIX)GG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (E.  C.  Sherwood,  of  New 
York  City,  and  Clarence  S.  Zipp,  of  Hartford,  Conn.,  of  counsel),  for 
appellants. 

Charles  D.  Newton,  Atty.  Gen.,  and  Robert  W.  Bonynge,  of  New 
York  City  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of  counsel),  for  respond; 
ent. 

Olmsted,  Van  Bergen  &  Searl,  of  Syracuse,  for  claimants. 

WOODWARD,  J.  The  accident  resulting  in  the  death  of  John 
Pifumer  occurred  at  Syracuse,  while  the  decedent  was  employed  by 
Rheinstein  &  Haas,  Incorporated,  of  New  York,  in  the  construction 
of  a  building.  There  is*no  question  about  the  accidental  character  of 
the  death,  or  of  any  of  the  conditions  of  liability.  The  decedent  had 
no  wife  or  children,  and  the  State  Industrial  Commission,  under  the 
provisions  of  section  17  of  the  Workmen's  Compensation  Law  (Con- 
soL  Laws,  c.  67),  has  made  an  award  to  both  the  father  and  mother  of 
the  decedent,  on  the  ground  of  dependency. 

[  1  ]  This  court  is  committed  to  the  proposition  that  such  an  award, 
in  a  proper  case,  may  be  sustained  (Casella  v.  McCormick,  180  App. 
Div.  94,  167  N.  Y.  Snpp.  564),  and  it  does  not  seem  necessary  to  go  into 
that  question  on  this  appeal. 

[2]  The  real  question  involved  is  whether  there  is  any  evidence  in 
this  case  from  which  the  State  Industrial  Commission  was  justified  in 
finding  that  the  parents  of  John  Pifumer,  residing  in  Italy,  were  de- 
pendent upon  him  in  any  measure  for  their  support  during  the  year 
next  preceding  the  accident.  There  is  some  evidence  that  John  Pifum- 
er and  his  brother  sent  two  remittances,  aggregating  less  than  $50, 
during  the  year  in  question,  to  the  father,  and  the  brother  testified  that 
"they  lived  on  what  he  sent  them" ;  that  he  had  letters  in  which  the 
father  stated  that  they  were  living  on  what  the  brother  sent  them.  No 
such  letters  were  introduced  in  evidence ;  all  we  have  is  the  statement 
of  this  brother  that  he  had  received  such  letters,  which  is  obviously  not 
evidence  of  any  fact  tending  to  show  dependence.  Assuming  the  ex- 
istence of  such  letters,  which  is  highly  improbable,  it  does  not  show 
that  they  were  dependent  upon  these  remittances — does  not  show  that 
the  remittances  were  not  for  money  owed  by  the  decedent.  The  fact 
that  they  may  have  used  the  money  for  their  support  is  entirely  be- 
side the  question ;  we  all  make  use  of  our  income  for  our  support,  no 
doubt,  but  we  are  not  necessarily  dependent  in  a  legal  sense.  The 
175N.Y.S.— 54 
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question  is  whether  we  are  in  a  position  where  we  require  the  assist- 
ance— ^where  it  is  in  a  measure  essential  to  our  existence  in  a  relative- 
ly permanent  condition. 

[3-5]  The  only  other  matters  shown  in  the  record  to  establish  this 
alleged  dependency  are  certain  so-called  certificates.  One  of  these, 
which  declares  that  the — 

"mayor  of  the  aboTe  town  certifies  that  the  heirs  of  Giovanni  Paffuml,  son  of 
Venerando  Paffumi  and  Venera  Oampo,  who  died  at  Syracuse  on  August  18 
last  as  the  result  of  the  accident,  depended  exclusively  on  the  deceased  for 
their  support.  Said  dependents,  who  are  of  advanced  age,  are  living  In  con- 
ditions little  suited  for  self -maintenance.  Such  heirs  of  Giovanni  Paffumi 
possess  a  small  home  and  an  additional  property  valued  at  100  Ures  (|15). 
The  family  exists  on  the  fruits  of  small  Jobs  and  are  now  in  a  state  of  ex- 
treme poverty.    This  is  Issued  for  the  purpose  of  obtaining  benefits." 

The  last  sentence  is  superfluous;  the  purpose  is  obvious.  In  one 
breath  we  are  told  that  the  parents  "depended  exclusively  on  the  de- 
ceased for  their  support,"  and  in  the  next  that  the  family  owns  a  home, 
with  some  little  property,  and  that  it  "exists  on  the  fruits  of  small 
jobs";  and  this  very  remarkable  certificate  is  signed  "The  Mayor." 
A  second  alleged  certificate  is  Ukewise  said  to  be  signed  by  "The 
Mfeiyor,"  and  a  third  by  "The  Official,"  No  authentication  of  these 
alleged  certificates  exists;  they  are,  in  law,  ratrt  "scraps  of  paper," 
yet  the  State  Industrial  Commission  makes  award  to  these  alleged  de- 
pendents, whose  very  existence  is  not  established  by  any  possible  legal 
evidence.  See  sections  952, 953,  956,  Code  of  Civil  rrocedure.  There  is 
no  presumption  of  dependency  on  the  part  of  the  parents  of  a  man  32 
years  of  age,  hardly  a  presumption  that  such  parents  are  living  in  a 
foreign  country ;  and  the  Court  of  Appeals,  in  a  very  recent  case,  has 
held  that  these  awards  may  not  be  sustained,  where  there  is  no  evidence 
of  the  essential  facts  upon  which  the  awards  are  made.  No  reason 
seems  to  exist  why  the  requirement  of  evidence  should  not  be  the 
same  in  reference  to  the  persons  who  are  to  r^eive  the  benefits,  as 
upon  the  question  of  the  accident  or  other  matter  on  which  the  right 
to  the  award  is  based.  Matter  of  Belcher  v.  Carthage  Machine  Co., 
224  N.  Y.  326,  120  N.  E.  735 ;  Matter  of  Hansen  v.  Turner  Construc- 
tion Co.,  224  N.  Y.  331,  120  N.  E.  693. 

The  award  should  be  reversed,  and  the  matter  returned  to  the  Com- 
mission for  such  further  consideration  as  may  be  proper  in  the  prem- 
ises. All  concur,  except  JOHN  M.  KELLOGG,  P.  J.,  and  LYON, 
J.,  who  dissent. 


HASEIX)  et  al.  ▼.  STATE. 

(Supreme  Court,  AppeUate  Division,  Third  D^artment.    May  7, 1919.) 

1.  Public   Lands   ^=»196% — ^Patent   to   Colony   Lands—Pbesttmftion    of 
CoifFLETE  Grant. 

Where  a  patent  was  made,  not  to  individuals,  but  to  a  political  divi- 
sion of  the  colony  of  New  York,  after  an  extinguishment  of  the  Indian 
rights,  as  appears  by  its  recitals,  there  is  no  presumption  of  reservation 
by  the  granting  authority,  of  anything  within  the  limitations  of  the  grant 
not  expressly  mentioned. 
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2.  PirBUc  LtkVDB  ^a^WS^-OcfiJbKiAij  Patent— ImjEusiON  or  XsLAirD. 

Patent  to  poUdcal  subdivision  of  cdany  of  New  York,  under  whidi 
claimants  against  state  for  co^ipensatiou  for  appiaopriatlim  of  island  in 
Mohawk  river,  opposite  city  of  Schenectady,  claimed  title,  held  to  include 
island ;  it  granting  one  Dutch  mile  on  both  north  and  south  sides  of  giv- 
en point  "at  the  Mohawk  river  by  the  town  of  Schenectady,"  which  in- 
volved tha  river,  not  over  an  EngUah  mile  In  width  at.  the  point 

Appeal  f  rqm  Court  of  Claims. 

Claim  by  John  W.  Haselo  and  othera  against  the  State  of  New  York. 
From  an  order  and  determination  of  the  Conrt  of  Claims,  making  an 
award,  the  St^te  appeals.    Determination  affirmed. 

Argued  before  JOHN  M.  KEIyLOGG,  P.  J.,  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. . 

Charles  D.  Newton,  Atty.  Gen.  Qerome  L.  Cheney,  First  Deputy 
Atty.  Gen.,  of  counsel),  for  the  State. 

Miller  &  Golden,  of  Schenectady  (John  D.  Miller,  of  Schenectady, 
of  counsel),  for  respondents. 

WOODWARD,  J.  On  or  about  the  31st  day  o£  March,  1917,  the 
state  of  New  York  filed  its  appropriation  map  pf  an  island  in  the  Mo- 
hawk river,  in  the  vicinity  of  Schenectady,  under  the  provisions  of 
chapter  147  of  the  Laws  of  1903,  as  amended,  for  the  purposes  of 
the  Barge  Canal ;  the  reputed  owners  of  such  island  being  the  Haselo 
estate,  or  the  claimants  now  before  this  court  The  claimants  have 
proceeded  regularly  in  establishing  their  title  to  the  island,  the  value 
of  the  same,  and  all  of  the  necessary  matters  involved,  and  they  have 
been  awarded  the  sum  of  $9,438.32  for  a  permanent  appropriation  of 
the  premises.  The  state  of  New  York  appeals  from  the  judgment, 
and  now  claims  to  be  the  owner  of  the  island,  which  it  originally  as- 
sumed to  belong  to  the  claimants,  by  reason  of  the  special  rule  gov- 
erning the  title  to  the  bed  of  the  Mohawk  river.  The  claimants  in- 
troduced in  evidence  a  patent  granted  to  the  town  of  Schenectady  in 
the  year  1684,  and  traced  their  title  through  mesne  conveyances  to  Wil- 
liam Haselo,  the  father  of  such  claimants,  and  there  is  some  evidence 
in  the  case  of  possession  in  the  father  for  a  period  of  more  than  40 
years  under  paper  title,  and  estoppel  is  claimed.  In  the  view  which 
we  take  of  the  matter  it  will  not  be  necessary  to  consider  these  lesser 
claims  to  title. 

[1]  In  1684,  at  the  time  the  patent  in  evidence  was  made,  the  Eng- 
lish were  in  undisputed  possession  and  exercising  sovereignty  in  the 
colony  of  New  York.  1  Colonial  Laws  of  New  York — Historical  Note. 
This  patent  was  made,  not  to  individuals,  but  to  a  political  division  of 
the  colony,  after  an  extinguishment  of  the  Indian  rights,  as  appears 
by  the  recitals,  and  there  would  be  no  presumption,  therefore,  of  a 
reservation  of  anything  within  the  limits  of  the  grant  which  were  not 
expressly  mentioned.  This  patent,  which  carried  with  it  an  obligation 
to  pay  "Yearly  and  eveiry  Yeare  as  a  Quitt-Rent  for  his  Royall  High- 
nesse  use. unto  such  Officer  or  Officers  as  shall  be  Appointed  to  re- 
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ceive  the  same  att  Albany  forty  Bushells  of  Good  Wiater  Wheat  on  or 
before  the  twenty-fifth  day  of  March/'  was  of  "a  ccrtaine  tract  or 
parcell  of  land,"  indicating  but  one  tract,  "beginning  at  the  Maques 
(Mohawk)  river  by  the  towne  of  Schenectade  and  from  thence  runnes 
Westerly  on  both  sides  up  the  River  to  a  Certaine  Place  called  by  the 
Indians  Canaquarioeny  being  reputed  three  Dutch  Miles  cur  twelve 
English  Miles  and  from  the  said  Towne  of  Schenectade  downe  the 
River  one  Dutch  or  Four  English  Miles  to  a  Kill  or  Creeke  called  the 
Ael  Place  and  from  the  said  Maques  River  into  the  woods  South  To- 
wards Albany  to  the  Said  Kill  one  Dutch  Mile  and  as  much  on  the  other 
side  of  the  River  North  being  one  Dutch  Mile  more,"  etc.  In  Mohawk 
Bridge  Co.  v.  Utica  &  Schenectady  R.  R.  Co.,  6  Paige,  554,  it  was  held, 
as  stated  in  the  headnote,  that  the  words  "commencing  at  or  near  the 
city  of  Schenectady,  and  running  thence  on  the  north  side  of  the  Mo- 
hawk river,"  etc.,  in  the  charter  of  the  Utica  &  Schenectady  Railroad 
Company,  authorized  the  railroad  company  to  commence  their  railroad 
at  some  point  on  the  north  side  of  the  river,  near  the  city,  or  at  some 
suitable  point  on  the  south  side  at  or  within  the  city,  and  then  to  cross 
the  river  to  the  .north  side  thereof,  at  their  election,  the  middle  of  the 
river  forming  the  north  bounds  of  the  city,  and  the  court  held  that  by 
reason  of  this  language  there  was  an  implied  power  in  the  charter  to 
construct  a  bridge  across  the  Mohawk  river. 

Accepting  this  use  of  the  preposition  "at,"  and  it  is  often  so  used 
(5  Corpus  Juris,  1423,  and  authorities  cited  in  note  56),  this  descrip- 
tion in  the  patent,  "beginning  at  the  Mohawk  river  by  the  town  of 
Schenectady,"  clearly  conveys  the  idea  of  a  line  starting  in  the  river. 
The  primary  sense  of  the  word  "by"  expresses  relation  to  place,  and 
"signifies  at  or  near,  passing  along  the  line  of,"  etc.  9  Corpus  Juris, 
1109.  The  point  is  "at  the  Mohawk  river  by  the  town  of  Schenectady," 
and  at  the  river  is  not  at  the  bank,  but  at  the  river — in  or  within  the 
river  which  runs  past  or  by  the  town  of  Schenectady.  This  is  not 
an  exterior  boundary,  but  a  mere  point  from  which  a  line  runs  thence 
westerly  a  distance  of  three  Dutch  miles  on  both  sides  of  the  river. 
Then  from  the  same  point  down  the  river  one  Dutch  mile,  and  "from 
said  Mohawk  river  into  the  woods  south  towards  Albany"  one  Dutch 
mile  "and  as  much  on  the  other  side  of  the  river  north,  being  one 
Dutch  mile  more";  that  is,  there  is  a  strip  of  land  two  Dutch  miles 
in  width  and  four  Dutch  miles  in  length,  through  the  center  of  which 
runs  the  Mohawk  river,  and  this  is  that  "certain  tract  or.  parcel  of 
land"  which  has  its  "beginning  at  the  Mohawk  river  by  the  town  of 
Schenectady,"  and  is  defined  by  lines  running  in  four  directions  from 
this  point  and  maintained  at  equal  width  by  the  further  description  of 
the  parcel.    To  this  description  is  added : 

"And  all  and  singular  the  before  recited  tract  and  tracts,  parcel  and  par- 
cels of  land,  meadow,  ground  and  premises  with  their  and  every  of  their  ap- 
purtenances, together  with  all  and  singular  the  houses,  buildings,  meesuages, 
tenements  and  hereditaments,  dams,  rivers,  runnes,  streams,  ponds,  woods, 
quarries,  fishing,  hawking  and  fowling,  with  alV  privileges,  liberties  and  im- 
provements whatsoever  to  the  said  land  and  premises  belonging  or  in  any  wise 
appertaining  or  accepted,  reputed,  taken  or  known  as  part,  parcel  or  member 
thereof,  with  their  and  every  of  their  appurtenances." 
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Obviously  the  description  above  given  includes  the  bed  of  the  river. 
The  only  definite  point  fixed  is  "at  the  Mohawk  river  by  the  town 
of  Schenectady."  From  tWs  point  all  the  measurements  proceed; 
they  run  one  Dutch  mile  north  and  south  of  this  point,  and  three 
Dutch  miles  to  the  west  and  one  to  the  east,  and  the  language  obvi- 
ously intends  to  point  out  a  strip  one  Dutch  mile  on  either  side  of  this 
point  "at  the  Mohawk  river"  for  a  distance  of  four  Dutch  miles,  one 
Dutch  mile  to  the  eastward  and  three  Dutch  miles  to  the  westward, 
just  as  we  now  describe  a  line  as  the  center  of  a  highway,  and  make 
it  so  many  feet  or  rods  on  either  side  of  that  line.  A  point  of  be- 
ginning, from  which  all  measurements  are  to  proceed,  could  not  be 
on  both  sides  of  the  river,  and  whether  it  was  on  one  side  or  the  other, 
or  the  center  of  the  stream,  could  make  no  difference  in  so  far  as  the 
question  here  involved  is  concerned,  for  the  grant  is  clearly  of  one 
Dutch  mile  on  both  the  north  and  south  sides  of  this  eiven  point,  and 
this  would,  of  course,  involve  the  Mohawk  river,  which  is  not  to  ex- 
ceed an  English  mile  in  width  at  Schenectady. 

[2]  If  we  are  right  in  this  point,  and  the  title  of  the  English  sover- 
eign passed  to  the  town  of  Schenectady  in  1684,  then  there  was  no  title 
or  right  to  pass  to  the  state  of  New  York  surviving  at  the  plose  of  the 
Revolution,  with  the  exception  of  the  jus  publicum,  which  is  not  in- 
volved in  this  case.  Lewis  v  City  of  Utica,  159  App.  Div.  160,  163, 
164,  145  N.  Y.  Supp.  346;  Williams  v.  City  of  Utica,  217  N.  Y.  162, 
169,  111  N.  E.  468;  Danes  v.  State  of  New  York,  219  N.  Y.  67,  74, 
7(>y  113  N.  E.  786.  In  the  latter  case,  where  the  land  was  bounded 
on  the  Mohawk  river,  it  was  held  that  the  title  did  not  extend  to  the 
center  of  the  stream ;  but  the  court  distinguishes  Williams  v.  City  of 
Utica,  supra,  by  pointing  out  that  the  "basis  of  that  decision  was  an 
express  and  direct  original  grant  of  the  bed  of  the  river,"  as  we  have 
demonstrated  to  be  the  case  in  the  matter  now  under  consideration. 
We  are  of  the  opinion  that  the  state  of  New  York  has  no  title  to  the 
island  in  the  Mohawk  river  opposite  the  city  of  Schenectady,  and,  as 
the  claimants  show  a  chain  of  title  under  the  grant  in-  question,  it  is 
not  necessary  to  ask  whether  there  is  evidence  of  adverse  possession, 
or  whether  there  are  any  elements  of  estoppel.  The  land  under  the 
evidence  belongs  to  the  claimants,  and  the  award  of  the  Court  of 
Claims  should  be  affirmed. 

The  determination  of  the  Court  of  Claims  is  affirmed,  with  costs. 
All  concur. 


(107  Misc.  Rep.  40) 

ARGUS  CO.  V.  BRESUN. 

(Supreme  Court,  Trial  Term,  Albany  County.    March,  Idia) 

1.  Contracts  ^ss>282 — Oonstbuction— Pboof  of  Work — Waiver. 

A  provision  of  a  contract  whereby  defendant  agreed  to  pay  "the  sum  of 
?175,  payable  on  submission  of  proof  of  impression  of  the  jwrtralt,  proof 
of  biographical  study  to  be  submitted  for  approval,"  required  the  submis- 
sion by  plaintiff  of  proof  of  biographical  study,  and  contemplated  that 
defendant  had  the  right  to  approve  or  disapprove,  which  right  could  be 
waived,  either  expressly  or  by  way  of  estoppel. 
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2.  CONTEACTS    ^=>282,     816(3)— PiTBLIOATION    CONTRACTS— APPROVAL— WaITBB 

OP  Right— BsTOPPEL. 

Where  defendant  agreed  to  pay  *'tlie  som  of  $176^  payable  on  submission 
of  proof  impression  of  the  portrait,  proof  of  biographical  study  to  be 
submitted  for  approval,"  she  could  require  suitable  correction  or  Improve- 
ment of  the  study,  but  had  no  right  to  prevent  completion  of  the  publica- 
tion contract  by  arbitrarily  refusing  either  to  approve  or  disapprove,  and 
by  urging  a  matter  foreign  to  the  contract  as  a  ground  of  her  action,  die 
is  estopped  from  asserting  other  grounds  of  disapproval. 

3.  Contbacts  ^ss»ld9 — ^Impuvd  CoNoitacoN — ^Pbeventiho  Perfobkangs. 

Not  to  prevent  performance  by  the  other  party  is  an  implied  conditloa 
of  every  contract. 

4.  Contbacts  ^=»282 — Approval  of  Work — Breach — Estoppel. 

Where  defendant  was  permitted,  under  a  contract  for  publication  of  a 
port3?ait  and  biographical  study,  to  disapprore  of  the  stiidy  ijq^on  its  mer- 
its, and  upon  her  own  admission  reused  to  examine  the  proof  for  pur- 
pose of  approval,  plaintiff's  only  course  was  to  print  the  portrait,  auto- 
graph, and  sketch,  and  defendant  was  estopped  thereafter  from  assert- 
ing her  failure  to  comply  with  the  contract  provision  relating  to  ap- 
proval. 

5.  New  Trial  «=»72 — ^Vebdigt  Cortbart  to  Evidence. 

In  an  action  to  recover  on  ^  contract  for  publication  of  a  portrait,  bi- 
ographical study,  and  autograph,  where  the  evidence  conclusively  shows 
that  the  proof  of  such  was  submitted  for  approval,  that  defendant  violated 
her  duty  by  failing  either  to  approve  or  disapprove,  and  that  thereafter 
the  matter  was  published  as  provided  by  the  contract,  a  verdict  for  de- 
fendant was  against  the  weight  of  the  evidence,  and  new  trial  should  be 
granted. 

Action  by  the  Argus  Company  against  Helen  M.  BresKn.  Verdict 
for  defendant,  and  plaintiff  moves  to  set  aside  the  verdict  and  for  a 
new  trial.    Motion  granted. 

Andrew  J.  Nellis,  of  Albany  (Grace  Dolan,  of  Albany,  of  counsel), 
for  plaintiff. 
J.  William  Atkinson,  of  Waterford,  for  defendant. 

HINMAN,  J,  This  is  a  motion  to  set  aside  the  verdict  and  asking 
for  a  new  trial  in  the  above-entitled  matter,  which  was  tried  at  the 
March  term  of  this  court,  and  which  resulted  in  a  verdict  of  no  cause 
of  action. 

The  action  was  brought  upon  a  contract,  which  provided  as  fol- 
lows : 

"I  hereby  authorize  yoii  to  insert  in  your  individual  library  edition  of  New 
York  State  Men  a  platinum  process  portrait,  a  biographical  study,  and  auto- 
graph of  Mr.  Thomas  Breslin,  for  which  I  agree  to  pay  you,  or  your  order,  the 
sum  of  $175,  payable  on  submission  of  proof  impression  of  the  portrait ;  proof 
of  the  biographical  study  to  be  submitted  for  approval.  It  is  expressly  agreed 
that  the  Argus  Company  is  not  to  be  held  for  any  stalement,  representatiou, 
or  condition  not  expressed  In  this  order." 

There  is  no  dispute  on  the  part  of  the  defendant  of  facts  urged  by 
the  plaintiff  to  the  effect  that  the  contract  was  signed  by  the  defend- 
ant and  that  a  proof  impression  of  the  portrait  was  submitted  to  her. 
The  theory  of  the  defendant  upon  the  trial  was  that  the  biographical 
study  had  never  been  approved  by  her.     Mr.  Hills,  witness  for  the 
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plaintiff,  testified  that  the  biographical  study  was  submitted  to  her^ 
and  that  she  expressed  herself  as  satisfied  with  the  same  on  the  date 
when  he  submitted  to  her  the  proof  impression  of  the  portrait. 

The  defendant,  on  the  other  hand,  denied  that  she  ever  approved 
or  expressed  her  satisfaction  with  the  biographical  study.  Referring 
to  the  time  when  Mr.  Hills  came  to  her  house,  when  she  admits  she 
saw  the  proof  impression  of  the  portrait,  but  denies  seeing  any  writing 
at  all,  she  testifies  that  she  had  asked  Hills  if  he  was  the  man  who 
importuned  Mr.  Breslin  to  have  Mr.  Breslin's  history  published  in 
another  and  former  publication,  and  that  Hills  had  said  he  was  not 
that  man.  After  admitting  that,  on  the  occasion  of  Mr.  Hills*  call  at 
her  house,  she  had  asked  to  see  her  contract,  and  after  receiving  it 
told  Mr.  Hills  that  she  did  not  intend  to  give  it  back  to  him,  she  was 
asked  by  counsel  what  was  said  before  that,  which  caused  her  to 
say  she  did  not  intend  to  return  the  contract.'  She  replied: 

"Because  then  I  asked  bim  if  lie  was  the  man  that  had  done  the  work  for 
Mr.  Breslin,  and  he  said  no,  and  I  knew  that  he  was.  I  knew  that  he  told  a 
He,  and  I  didn't  care  to  enter  into  any  more  of  the  work  with  'him.  I  was 
afraid  of  him." 

Incidentally  it  may  be  noted  here  that,  on  cross-examination,  she 
admitted  that  the  previous  work  had  been  satisfactory  to  her  and  Mr. 
Breslin,  as  far  as  she  knew.  Continuing  her  *  testimony,  relating  to 
the  same  occasion  of  Hills'  call  at  her  house,  she  testified  as  follows : 

**Q.  What  did  3^on  say  to  him  about  that  photograph?  A.  I  told  him  he  bad 
lied  to  me,  ^nd  I  didn't  propose  to  have  anything  more  to  do  with  him,  and 
I  ordered  hlu\  out  of  the  house. 

"Q.  Did  you  put  him  out?  A.  I  put  him  out,  yes,  Jud^;  that  I  didn't 
want  to  have  anything  more  to  do  with  him.  I  had  no  faith  tbftt  he  would 
carry  out  the  contract. 

"Q.  Did  yoo  tell  hlra  that  you  approved  of  that  picture?  Or  these  other 
things?  A.  No,  Judce;  I  didn't  see  it  I  didn't  see  the  writing  at  all.  I 
simply  glanced  at  the  photograph." 

The  defendant  admits,  however,  that  she  subsequently  met  Mr. 
Hills  on  a  street  in  Waterford  and  she  says: 

'ITe  Importuned  me  to  take  the  writing  and  read  It.  ♦  ♦  •  He  aaid  he 
had  this  writing  all  ready  for  my  approval,  and  he  wished  me  to  read  it  over. 
I  said  my  declsioa  was  then,  as  it  was  at  aU  times,  to  have  nothing  whatever 
to  do  with  him." 

The  defendant  contends  that  under  the  contract  she  was  under  no 
obligation  to  pay  the  plaintiff  the  agreed  sum  of  $175,  or  any  sum, 
if  in  fact  she  did  not  approve  the  biographical  study.  If  this  conten- 
tion be  a  sound  interpretation  of  the  contract,  the  defendant  could 
permit  the  plaintiff  to  undergo  expense  and  loss  of  time  in  preparing 
the  proof  impression  of  the  portrait,  proof  of  the  autograph  and  of 
the  biographical  study,  while  denying  to  the  plaintiff  the  right  to  any 
compensation  through  a  capricious  and  unreasonable  refusal  on  the 
part  of  the  defendant  either  to  approve  or  disapprove  the  biographi- 
cal study,  when  it  was  submitted  to  her  for  such  action  upon  her  part. 
Under  such  an  interpretation  of  the  contract,  the  defendant  could, 
by  mere  whim  or  capnce,  prevent  the  plaintiff  from  altering  the  "study" 
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to  meet  any  reasonable  criticisms,  or  adopt  any  reasonable  improve- 
ments thereof,  that  might  be  made  or  demanded  by  the  defendant,  thus 
arbitrarily  preventing  the  plaintiff  from  completmg  the  performance 
of  its  part  of  the  contract. 

As  was  said  in  Madden  v.  Equitable  Life  Assurance  Soc,  11  Misc. 
Rep.  540,  at  page  542,  32  N.  Y.  Supp.  752,  at  page  754: 

"A  contract  must  be  so  clear  and  certain  as  to  admit  of  only  such  a  coii- 
atruction  in  order  to  justify  a  conclusion  of  such  harshness.  ♦  ♦  •  In  coii- 
struing  a  written  contract,  it  is  the  duty  of  the  court  to  ascertain^  the  true 
purpose  and  Intent  of  the  parties,  placing  itself  as  nearly  as  may  be  in  their 
position,  and  availing  itself  of  the  light  of  attendant  circumstances,  and. 
without  doing  violence  to  obvious  meanings  arising  from  the  text  of  tlh' 
writing,  to  give  a  fair,  just,  and  reasonable  exposition  of  the  compact,  to  thr 
end  that  it  may  be  fair,  just,  and  reasonable  in  its  iteration  and  results  to 
the  contracting  parties,  for  it  is  certainly  not  to  be  inferred  that  anything' 
less  thau  this  could  have  been  Intended." 

[1,  2]  What  is  the  meaning  of  the  provision  of  the  contract  .where- 
by the  defendant  agreed  to  pay  "the  sum  of  $175,  payable  on  submis- 
sion of  proof  impression  of  the  portrait,  proof  of  biographical  study 
to  be  submitted  for  approval"?  It  is  clear  that  the  Argus  Company 
was  bound  to  submit  a  proof  impression  of  the  portrait;  also,  the 
Argus  Company  was  bound  to  submit  the  biographical  study  for  ap- 
proval. If  effect  is  to  be  given  to  each  word  of  this  clause  of  the 
contract^  something  more  was  required  than  the  mere  submission  by 
the  Argus  Company  of  the  proof  of  the  biographical  study.  It  was 
contemplated  that  it  should  be  presented  to  Mrs.  Breslin  for  her  ap- 
proval. Thereupon  it  was  her  right  to  approve  or  disapprove.  This 
right,  however,  could  be  waived  by  her,  either  expressly  or  by  way 
of  estoppel.  If  the  "study"  was  defective,  because  of  inaccuracies, 
or  for  any  other  proper  cause,  she  had  the  right,  under  the  contract, 
to  require  suitable  correction  or  improvement  of  the  "study."  She 
had  no  right  to  prevent  the  completion  of  performance  of  the  contract 
by  the  Argus  Company  by  arbitrarily  refusing  either  to  approve  or 
disapprove.  This  was  the  effect  of  her  action.  She  gave  no  reason 
for  not  going  on  with  the  work,  except  that  the  agent  Hills  had  lied 
to  her  in  relation  to  a  matter  foreign  to  the  contract  in  question. 
By  urging  that  as  the  ground  of  her  action,  she  is  estopped  from 
asserting  that  she  had  other  grounds  for  disapproval. 

[3]  Not  to  prevent  performance  by  any  other  party  is  an  implied 
condition  of  every  contract.  Patterson  v.  Meyerhofer,  204  N.  Y.  96, 
97  N.  E.  472;  Young  v.  Hunter,  6  N.  Y.  203. 

[4]  The  defendant  was  permitted,  under  the  contract,  to  disapprove 
of  the  "study,"  but  only  upon  its  merits.  Madden  v.  Equitable  Life 
Assur.  Soc,  11  Misc.  Rep.  540,  32  N.  Y.  Supp.  752. 

Moreover,  it  is  only  reasonable  to  suppose  that  the  contract  im- 
pliedly reserved  to  the  plaintiff  the  right  to  make  suitable  corrections 
and  improvements  to  the  "study,"  in  order  that  any  meritorious  ob- 
jections might  be  met  and  the  plaintiff  thus  given  an  opportunity  to 
perform  its  part  of  the  contract.  The  plaintiff  had  the  right  to  ex- 
pect the  proof  of  the  biographical  study,  when  submitted,  to  be 
treated  in  good  faith  upon  its  merits.    Certainly  it  was  not  contem- 
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plated  that  the  defendant  should  be  permitted  to  disregard  jot  evade 
her  right  or  duty  as  to  approval  by  action  unrelated  to  the  "study"  and 
foreign  to  any  consideration  of  it  upon  its  merits. 

Since  the  defendant,  by  her  own  admission,  refused  to  examine 
the  proof  of  the  "study"  for  the  purpose  of  approval,  when  the  plain- 
tiff's agent  offered  to  submit  it  to  her  for  that  purpose,  there  was  no 
course  for  the  plaintiflF  to  pursue,  other  than  to  proceed  to  print  the 
portrait,  autograph,  and  sketch,  as  it  has  done,  and  the  defendant  is 
now  estopped  from  asserting  ^t  this  time  her  failure  to  do  her  part 
under  the  contract. 

[5]  The  evidence  having  conclusively  shown  that  a  proof  impres- 
sion of  the  portrait  was  submitted,  that  a  biographical  study  was  sut>- 
mitted  for  approval,  with  reference  to  which  the  defendant  violated 
her  own  duty,  and  that  thereafter  the  portrait,  biographical  study, 
and  autograph  of  Mr.  Breslin  were  inserted  in  the  library  edition  of 
New  Yoric  State  Men,  the  verdict  for  the  defendant  was  against  the 
weight  of  evidence  and  contrary  to  law,  and  the  same  should  be  set 
aside  and  a  new  trial  granted. 

The  motion  f  6r  a  new  trial  is  granted,  without  costs. 


KELLY  V.  KING  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    May  2,  1919.) 

1.  Damages  ^=»ia2(l)-*AM0UNT — ^Disfigurement. 

A  verdict  for  $4,000  was  not  excessive  for  permanent  dlsflgrurement,  due 
to  severe  tar  bums  about  the  face,  neck  and  back  of  the  head. 

2.  New  Trial  «=»140(1)— Verdict — ^Impropbrlt  Setting  Abide. 

It  was  Improper  for  judge  to  set  aside  Terdict  upon  oral  statament  of 
witness  outside  of  court,  that  his  testimony  was  not  true. 

3.  Negltgekob  ^=8>134(1)— Injttry  to  EicployA  of  Gontragtob— Negligence 

OP  Ehflot^s  of  Subcontractor. 

In  action  for  injuries  sustained  by  plaintiff,  employ^  of  contractor, 
due  to  alleged  negligence  of  the  employ^  of  defendant  subcontractors  in 
spilling  hot  tnr  upon  plaintiff  while  he  was  working  at  the  bottom  of  a 
sump  hole,  below  level  of  subway  under  construction,  evidence  of  negli* 
gence  held  sufficient 

4.  Master  and  Servant  ^s»330(3) — Relation — ^Evidence. 

In  action  for  injuries  sustained  by  plaintiff,  employ^  of  contractor,  due 
to  alleged  negligence  of  employ^  of  defendant  subcontractors  in  spilling 
hot  tar  upon  plaintiff  while  he  was  working  at  the  bottom  of  a  sump  hole, 
below  level  of  subway  under  construction,  held,  that  it  was  sufficiently 
proved  that  the  man  whose  negligence  caused  the  injury  was  in  the 
employ  of  defendant  

5.  Negligence  ^=:»65 — Contributory  Negligence. 

In  action  for  injuries  sustained  by  plaintiff,  employ^  of  contractor,  due 
to  alleged  negligence  of  the  employ^  of  defendant  subcontractors  in  spill- 
ing hot  tar  upon  plaintiff  while  he  was  working  at  the  bottom  of  a  sump 
hole,  below  level  of  subway  under  construction,  held,  there  was  no 
ground  upon  which  plaintiff  could  be  held  guilty  of  contributory  negli- 
gence. 
■         I  ■  I  ■    ,  ■         ,      I      ■  ■  . ,  I  ■■ ,  I  I  ■      I  ■■  ■■■■.  .  ■»■ 

^ssFor  otber  cases  see  same  topic  ft  KBY^NU&iBfiR  in  all  Key-Numbered  Digests  ft  Indexes 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  James  J.  Kelly  against  Michael  King  and  another.  From 
a  judgment  dismissing  the  complaint,  and  from  an  order  setting  aside 
and  vacating  the  verdict,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  CLARKE,  P.  J.,  and  DO\VLING,  SMITH.  PAGE, 
and  SHEARN,  JJ. 

John  R.  Jones,  of  New  York  City,  .for  appeUant. 
William  Dike  Reed,  of  New  York  City  (William  B.  Shelton,  of  New 
York  City,  on  the  brief),  for  respondents. 

PAGE,  J.  The  action  was  to  recover  damages  for  personal  in- 
juries sustained  by  the  allied  negligence  of  the  defendants'  em- 
ploye. 

The  United  States  Realty  &  Improvement  Company  had  a  contract 
for  the  construction  of  a  portion  of  the  Seventh  avenue  subway.  The 
defendants  were  subcontractors  doing  the  waterproofing  work.  Oa  the 
10th  day  of  June  they  were  working  on  what  is  called  a  sump  hole  at 
Christopher  and  Fourth  streets.  This  was  a  place  lower  than  the 
level  of  the  subway,  into  which  water  from  the  subway  was  to  be 
drained  and  then  pumped  out  by  an  electric  pump.  It  was  about  12 
feet  square  and  about  20  or  25  feet  deep.  The  work  to  be  done  by 
the  respective  parties  was  that  the  United  States  Realty  &  Improve- 
ment Company  built  the  walls  of  concrete.  The  King  Bros,  employes 
then  put  a  coating  of  tar  over  the  concrete  wall,  and  put  burlap  or 
paper  on  that,  then  put  another  coating  of  tar ;  then  built  a  brick  wall, 
which  they  were  again  to  coat  with  tar.  On  the  10th  day  of  June  the 
defendants  were  engaged  in  the  waterproofing  work  at  this  sump 
hole. 

The  plaintiff  was  employed  by  the  United  States  Realty  &  Im- 
provement Company  as  a  laborer,  and  was  directed  to  go  down  into 
the  sump  hole,  and  sop  up  water  that  had  seeped  through  and  was  at 
the  bottom  of  the  hole.  In  the  center  of  the  hole  there  was  a  plat- 
form, about  7  feet  from  the  bottom,  with  aa  open  space,  all  around  the 
side.  This  platform  was  about  4  feet  square.  The  tar  for  the  water- 
proofing operation  was  heated  on  the  street,  and  was  lowered  down  to 
this  platform  by  means  of  a  rope  with  a  hook  on  the  end,  upon  which 
two  scuttles  filled  with  tar  were  suspended.  There  was  a  man  on  the 
platform  who  would  take  the  scuttles  as  they  came  down,  release  the 
hook  from  them,  and  then  deliver  them  to  the  men  that  were  doing 
the  waterproofing.  While  the  plaintiff  was  underneath  the  scaffold, 
the  employes  of  the  defendants  lowered  two  scuttles  of  tar.  Pierce,, 
the  man  who  lowered  these,  testified  that  after  they  had  been  placed 
on  the  scaffold  he  saw  that  tar  was  running  out  from  one  of  these 
scuttles,  and  he  heard  an  outcry  from  below,  and  called  down  to  the 
man  on  the  scaffold  that  the'  tar  was  running  out ;  that  the  man  at- 
tempted to  catch  the  scuttle,  but  it  fell  down  into  the  sump  hole.  He 
was  corroborated  by  the  assistant  foreman  of  the  United  States  Real- 
ty &  Improvement  Company,  who  said  that  he  was  standing  on  fte 
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Street  at  the  entrance  of  this  sump  hole,  and  also  gave  more  in  detail 
a  description  of  the  accident. 

Cronan,  the  foreman  for  the  United  States  Realty  &  Improvement 
Company,  was  in  the  bottom  of  the  sump  hole  with  the  plaintiff,  and 
he  testified  that  he  saw  the  tar  come  down  upon  the  plaintiff's  neck 
and  back  of  his  head  as  he  was  stooping  down,  and  that  he  caught  him 
and  drew  him  out.  As  he  did  so,  the  scuttle  coming  down  struck  him 
upon  the  shoulder,  and  spattered  more  tar  upon  the  plaintiff's  face, 
and  some  on  his  own  hand.  Cronan,  the  f oreman,^  testified  that  he  had 
heard  the  superintendent  for  the  defendant  that  morning  hire  the  man 
whom  he  saw  working  upon  the  platform.  The  only  witnesses  pro- 
duced for  the  defendants  were  the  two  defendants,  who  practically 
denied  any  knowledge  of  the  happening  of  the  accident,  and  stated  that 
their  superintendent  was  at  present  in  Winnipeg,  Canada. 

[1]  The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  $4,- 
000,  which,  considering  the  severe  character  of  the  injuries  and  the 
permanent  di^guremcnt  of  the  plaintiff,  was  not.  excessive. 

On  cross-examination,  the  assistant  superintendent  for  the  United 
States  Improvement  Company,  Amedeo  Fasano,  was  asked  whether  he 
had  signed  and  sworn  to  a  statement  on  the  20th  day  of  March,  1917, 
and  he  stated  that  he  had  not.  He  denied  that  the  signature  to  the 
affidavit  was  his  signature.  He  denied  having  any  conversation  with 
the  men  in  relation  to  the  subject-matter  of  the  affidavit,  and  that 
it  was  reduced  to  writing  in  his  presence. 

The  next  morning,  after  the  verdict  was  returned,  the  judge,  having 
reserved  his  decision  upon  the  motion  to  set  aside  the  verdict,  stated 
as  follows: 

"In  reference  to  the  case  of  KeUy  v.  King  Bros.,  a  jury  rendered  a  verdict  In 
favor  of  the  plaintiff  tor  $4,000.  Since  then  I  have  been  attended  in  my  cham- 
bers by  the  witness  Fasano,  and  he  has  admitted  that  It  was  not  true  when  he 
stated  he  had  not  signed  that  statement,  and  he  has  admitted  that  it  was  not 
trae  when  he  said  he  had  not  met  the  gentleman  who  called  on  him  to  get 
that  statement,  and  I  did  not  ask  bim  any  further  about  the  case.  I  have 
considered,  also,  the  case  itself,  the  testimony  given,  and  I  have  come  to  the 
conclnsion  that  I  will  grant  the  motion  to  set  aside  the  verdict  on  the  ground 
that  no  negligence  of  the  defendants  was  proven,,  and  that  the  plaintiff  did 
not  prove  that  he  was  free  from  oontributory  negligence,  and  on  the  ground 
that  the  testimony  which  was  given  is  now  admitted  to  be  false." 

[2]  Of  course,  it  was  entirely  improper  for  the  judge  to  set  aside 
the  verdict  upon  an  oral  statement  stated  to  have  been  made  to  him 
outside  of  court ;  there  being  no  record  made  of  the  actual  statements 
of  the  witness,  and  no  opportunity  for  examination  or  cross-examina- 
tion afforded  to  the  counsel. 

[3]  Disregarding  entirely  the  evidence  of  Fasano,  there  was  suffi- 
cient evidence  of  negligence  given  by  the  witness  Pierce  and  Cronan. 

[4]  I  am  also  of  the  opinion  that  it  was  sufficiently  proved  that  the 
man  whose  negligence  caused  the  injury  was  in  the  employ  of  the  de- 
fendants. Cronan  testified  that  this  man  applied  to  hira  for  employ- 
ment that  morning,  and  he  tpok  him  over  to  the  superintendent  of 
the  defendant^  and  the  man  asked  the  superintendent  for  a  job,  and 
the  superintendent  replied,  "All  right,  I  will  fix  you  up,"  and  shortly 
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thereafter  he  saw  the  man  tjpon  the  platform  engaged  in  the  work  of 
the  defendants. 

[5]  I  see  no  ground  whatever  upon  which  it  could  be  held  that  the 
plaintiff  was  guilty  of  contributory  negligence.  He  was  working  un- 
derneath the  scaffold,  which  should  have  afforded  a  sufficient  protec- 
tion from  any  falling  objects.  I  can  see  nothing  that  he  could  have 
done  to  have  protected  himself  frqm  the  injury. 

The  judgment  and  order  should  be  reversed.  By  reason,  however, 
of  the  fact  that  the  judge  stated  that  the  witness  Fasano  had  admitted 
that  a  portion  of  his  testimony  was  false,  in  my  opinion  we  should  not 
reinstate  the  verdict,  but  grant  a  new  trial. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.    Order  filed.    All  concur. 


OSBORNE  V.  VAL  O'FARRELL  DETECriVB  AGENCY. 
(Supreme  Ck>urt,  Appellate  Term,  First  Department    May  13,  1919.) 

1.  JUDOJtfEIVT  ^=»816 — JUDOMSKTS  OF  OtHSR  STATES — FOBCB  AND  BfRCT. 

The  courts  of  this  state  will  generally  lecognlae  and  give  full  force 
and  effect  to  the  judgments  of  sister  states. 

2.  Judgment  «=»489— Want  of  Jubisdiction — ^Attack. 

That  a  personal  judgment  shall  be  binding  in. this  state,  whether  pro- 
cured in  a  court  of  either  general  or  limited  jurisdiction,  it  is  essential 
that  the  court  awarding  the  judgment  should  have  acquired  jurisdiction 
of  the  person,  and  want  thereof  may  be  interposed  at  any  time. 

3.  Judgment  ^=»818(5) — Judgment  of  Sister  State — ^Pbxsumption  op  Juris- 

diction— Attack — Extrinsic  Evidence. 

In  case  of  judgment  of  court  of  general  jurisdiction  of  sister  state,  al- 
though it  is  entitled  to  benefit  of  presumption  of  jurisdiction  which  exists 
in  favor  of  domestic  judgment,  want  of  jurisdiction  may  be  shown  by 
extrinsic  evidence,  and  recital  in  judgment  record  that  defeodant  was 
served  with  process,  or  appeared,  is  not  conclusive. 

4.  Judgment  ^=»816 — Judgment  of  Sister  State — ^Presumption  of  Valioitt 

— Constitutionai.  Provisions — Full  Faith  and  Credit. 

The  rule  that  want  of  jurisdiction  to  enter  a  judgment  of  a  sister 
state  may  be  shown  by  extrinsic  evidence,  and  that  recitals  of  service  of 
process  or  appearance  in  the  judgment  record  are  not  conclusive,  is  not 
in  violation  of  Const.  U.  S.  art.  4,  f  I. 

5.  Judgment  ^s»818(4) — Judgment  of  Sister  State — ^Presumption  of  Validi- 

ty— Evidence. 

In  an  action  on  a  judgment  of  a  sister  state  purporting  to  have  been 
entered  on  appearance  for  defendant,  where  it  was  admitted  that  there 
was  no  personal  service,  and  evidence  that  defendant  never  authorized 
any  appearance,  or  a  confession  of  judgment,  was  uncontradicted,  the  pre- 
sumption of  jurisdiction  was  overcome  especially  in  absence  of  warrant  of 
attorney. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Charles  B.  Osborne,  as  executor,  etc.,  against  the  Val 
O'Farrell  Detective  Agency,  a  corporation.  From  an  order  vacating 
a  judgment  for  plaintiif  and  agdnst  defendant,  after  trial  without  a 
jury,  plaintiff  appeals.    Affirmed, 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dlseets  A  Indexes 
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Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ- 

Nicholas  W.  Hacker,  of  New  York  City  (Charles  S.  Witwer,  of 
New  York  City,  of  counsel),  for  appellant  * 

Goldstein  &  Goldstein,  of  New  York  City  (Jonah  J.  Goldstein  aiid 
Joseph  Hirschman,  both  of  New  York  City,  of  counsel),  for  respond- 
ent. 

WHITAKER,  J.  The  plaintiff  began  an  action  in  the  Municipal 
Court  to  recover  the  sum  of  $461.66  from  the  defendant.  The  cause 
of  action  was  based  upon  a  judgment  entered  against  the  defendant  on 
November  27,  1917,  in  the  municipal  court  of  Chicago,  Cook  county, 
111.,  for  the  sum  of  $628.11  and  costs,  part  of  said  judgment  having 
been  paid.  The  defense  was  a  general  denial  and  lack  of  jurisdictjon 
of  the  court  in  which  the  judgment  was  entered. 

The  plaintiff  offered  the  authenticated  copy  of  the  judgment  roll 
and  proceedings  in  the  Chicago  court,  which  were  received  in  evi- 
dence. It  appears  from  this  transcript  or  copy  of  the  judgment  roll 
that  there  was  no  personal  service  of  the  summons  or  precept  on  the 
defendant,  but  that  the  judgment  was  taken  by  confession  of  some 
third  party,  claiming  to  act  under  a  power  or  warrant  of  attorney  au- 
thorizing such  confession.  Upon  the  acceptance  of  this  transcript, 
plaintiff  rested. 

The  defendant  called  as  a  witness  its  president,  who  testified  that 
he  had  been  president  of  the  corporation  for  the  past  five  years ;  that 
he  was  familiar  with  all  the  proceedings  of  the  corporation;  that  it 
never  authorized  any  person  in  Chicago  to  confess  judgment  for  it 
in  favor  of  Charles  B.  Osborne,  as  executor,  etc.,  the  plaintiff,  nor  in 
favor  of  any  other  person,  or  in  any  other  place,  or  in  any  other  case ; 
that  the  defendant  never  authorized  any  person  to  appear  for  it  in 
Chicago,  or  in  any  other  city;  that  there  never'  was  any  personal 
service  upon  any  of  the  officers  of  the  defendant  prior  to  the  insti- 
tution of  the  present  suit.  Plaintiff  admitted  that  there  was  no  per- 
sonal service.  Defendant's  president  further  testified  that  defend- 
ant owed  the  plaintiff  nothing,  although  this  was  immaterial  to  the 
question. 

After  the  trial  the  court  gave  judgment  for  the  plaintiff.  Thereafter, 
upon  motion  of  the  defendant,  the  court  set  aside  the  judgment,  upon 
the  ground  that  there  should  have  been  evidence  upon  the  part  of  the 
plaintiff  showing  that  the  person  who  confessed  judgment  had  au- 
thority to  do  so. 

It  is  the  claim  of  the  appellant  that  the  power  of  the  person  confess- 
ing judgment  was  determined  by  the  court  in  Chicago,  "and  the  ques- 
tion of  authority  to  execute  the  said  cognovit  was  settled,  passed  upon, 
and  finally  adjudicated  at  the  trial  thereof  in  the  Chicago  court,  and  the 
authority  to  execute  said  cognovit  was  then  and  there  a  matter  of  evi- 
dence in  the  Chicago  court,  and  was  fully  recognized  as  regular,  proper, 
and  lawful  in  every  respect;  otherwise  the  said  judgment  would  not 
have  been  entered  by  the  said  Chicago  court." 

[1,2]  The  appellant  invokes  the  provision  of  the  Constitution  re- 


Digitized  by 


Google 


862  ^  175  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

quiring  full  faith  and  credit  shall  be  given  in  each  state  to  the  public 
records  and  judicial  proceedings  in  every  other  state.  While  it  is  gen- 
erally true  that  the  courts  of  this  state  will  recognize  and  give  full 
force  and  effect  to  the  judgments  of  sister  states,  it  is  an  elementary 
principle,  recognized  universally,  that  in  order  that  a  personal  judg- 
ment shall  be  binding  in  this  state,  whether  procured  in  a  court  of 
either  general  or  limited  jurisdiction,  it  is  essential  that  the  court 
awarding  the  judgment  should  have  acquired  jurisdiction  of  the  per- 
son, and  that  the  want  of  jurisdiction  may  be  interposed  at  any  time, 
and  the  rule  applies  equally  to  domestic  and  foreign  judgments.  In- 
quiry may  always  be  made  into  the  record  to  show  want  of  jurisdic- 
tion ;  "such  record  is  never  conclusive  as  to  recitals,  or  statements  of 
jurisdiction."    Kerr  v.  Kerr,  41  N.  Y.  272. 

[3,  4]  It  is  the  settled  law  of  this  state  that  in  the  case  of  a  judg- 
ment of  a  court  of  general  jurisdiction  of  a  sister  state,  although  it  is 
entitled  to  the  benefit  of  the  presumption  of  jurisdiction  which  exists 
in  favor  of  a  judgment  of  our  own  courts,  the  want  of  jurisdiction 
may  be  shown  by  extrinsic  evidence,  and  that  a  recital  in  the  judg- 
ment record  that  the  defendant  was  served  with  process,  or  appear- 
ed by  attorney,  or  any  other  jurisdictional  fact,  is  not  conclusive,  but 
may  be  contradicted  by  extrinsic  evidence  (Borden  v.  Fitch,  15  Johns. 
121,  8  Am.  Dec.  225 ;  Starbuck  v.  Murray,  5  Wend.  148,  21  Am.  Dec. 
172;  Kerr  v.  Kerr,  supra;  Fergus<xi  v.  Crawford,  70  N.  Y.  256,  26 
Am.  Rep.  589) ;.  and  this  rule  is  not  in  violation  of  section  1,  article  4. 
of  the  Constitution  of  the  United  States  (Hoffman  v.  Hoffman,  46 
N.  Y.  30,  7  Am.  Rep.  299;"  Prichard  v.  Sigafus,  103  App.  Div.  535, 
93  N.  Y.  Supp.  152). 

[5]  The  real- reason  and  foundation  for  this  rule  is  the  fact  that 
there  can  be  no  judgment  where  there  is  no  jurisdiction.  The  alleged 
judgment  is  not  a  judgment  at  all.  There  is  nothing  to  which  the 
court  can  give  jurisdiction  a|id  enforcement.  It  is  admitted  in  the 
present  case  that  there  was  no  personal  service,  and  the  evidence  is 
uncontradicted  that  defendant  never  authorized  any  person  to  appear 
for  it  or  to  confess  judgment.  This  evidence  is  sufficient  to  overcome 
the  presumption  of  jurisdiction ;  especially  is  this  so  in  the  absence  of 
the  warrant  of  attorney,  which  it  is  claimed  authorized  and  upon  which 
the  judgment  is  based. 

While  it  is  unnecessary  to  consider  the  question,  there  is  consider- 
able doubt  in  the  opinion  of  the  court  as  to  whether  or  not  the  original 
or  a  transcript  of  the  warrant  of  attorney  should  not  have  been  at- 
tached to  the  authenticated  judgment  roll.  It  is  not  part  of  the  evi- 
dence upon  which  the  judgment  was  founded,  but  goes  to  the  very 
foundation  of,  and  was  a  condi-tion  precedent  to,  the  power  and  au- 
thority of  the  court  to  award  judgment.  It  has  a  similar  relation  to 
the  proceedings  as  a  notice  of  appearance  or  answer. 

The  order  should  be  affirmed,  with  $25  costs  to  respondent  to  abide 
the  event    AH  concur. 
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In  re  VANDElRBII/PS  ESTATE. 
(Sui^reme  Court,  Appellate  DlvlBlon,  First  D^artment    May  5,  19-19.) 

1.  Taxation  ^=»895(6>— Transfer  Tax— Pb«sonal  Proprbty^Dbduotion  for 

Mortgage  on  Rbaltt. 

Where  notes  of  testator  were  secnrecL  by  a  trast  deed  on  property  in  the 
District  of  Columbia,  which  property  had  been  devised  to  testator's  widow, 
heldf  that  notes,  together  with  interest,  were  properly  deducted  from  per- 
sonalty for  the  purpose  of  assessing  the  transfer  tax,  in  view  of  Real 
Property  Law».  S  250,  as  to  devisee  satisfying  mortgage  out  of  his  own 
property  and  the  law  of  the  District  of  Columbia. 

2.  Taxation  9s»895(6)— Transfer  Tax— PkbsonaIi  Propertt— Deduction  of 

Mortgage  on  Reai^tt. 

In  appraising  the  personalty  of  a  decedent  for  the  purpose  of  assessing 
the  transfer  tax,  all  valid  debts  owing  by  him  are  required  to  be  deducted ; 
it  being  only  the  net  value  of  the  property  transferred  upon  which  the 
tax  is  imposed. 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  tiie  estate  of  George  W.  Vanderbilt,  deceased. 
From  an  order  of  the  Surrogate's  Court  (104  Misc.  Rep.  511,  172  N. 
Y.  Supp.  62),  reversing  an  appraisal  of  the  personal  property  of  the 
decedent  for  the  purpose  of  assessing  the  transfer  tax,  the  personal 
representatives  of  deceased  appeal.  Reversed,  and  appraisal  made  by 
appraiser  confinned. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH, 
SHEARN,  and  MERRELL,  JJ. 

Anderson  &  Anderson,  of  New  York  City  (Roy  C.  Gasser,  of  New 
York  City,  of  counsel,  and  Henry  B.  Anderson,  of  New  York  City,  on 
the  brief),  for  appellants. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  respondent. 

LAtJGHLIN,  J.  The  testator,  who  was  domiciled  in  the  state  of 
New  York,  died  on  the  6th  day  of  Jlarch,  1914,  leaving  a  last  will  and 
testament,  which  was  duly  admitted  to  probate  by  the  Surrogate's 
Court,  New  York  County,  on'  the  25th  day  of  that  month,  and  letters 
testamentary  were  thereupon  issued  to  the  appellants,  as  executor  and 
executrix.  The  appraiser,  who  was  duly  appointed  on  the  29th  day  of 
September,  1916,  reported  that  the  testator  left  only  personal  prop- 
erty within  this  jurisdiction,  and  that  the  net  value  thereof,  less  funer- 
al and  administration  expenses,  debts,  and  commissions,  was  $929,740.- 
98,  of  which  the  widow  of  the  testator  took  $698,150.91,  which  amount, 
less  $5,000,  was  taxable. 

[1,2]  The  American  Security  &  Trust  Company,  of  Washington, 
D.  C,  held  15  promissory  notes  of  the  testator,  aggregating  $65,000. 
The  appraiser  allowed,  in  the  deduction  for  debts,  the  face  value  of 
these  notes,  with  accrued  interest.  The  notes  were  secured  by  a  trust 
deed  of  premises  owned  by  the  testator,  and  known  as  No.  1612  K 
Street  N.  W.,  Washington,  D.  C.  On  the  appeal  of  the  comptroller, 
the  surrogate  reversed  the  appraisal  in  so  far  as  it  allowed  a  deduction 

^=»For  otber  cases  see  same  topic  ft  KEY-'NUMBI^R  in  All  Key-Numbered  Digests  ft  Indexes 
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of  these  notes  and  interest.  The  sole  point  presented  by  the  s^peal  is 
whether  the  notes  and  interest  were  properly  deducted.  In  api>raising 
the  personal  property  of  a  decedent,  for  the  purpose  of  assessing  the 
transfer  tax,  all  valid  debts  owing  by  him  are  required  to  be  deducted, 
for  it  is  only  on  the  net  valu^  of  the  property  transferred  that  the  tax 
is  imposed.  Matter  of  Westum,  152  N.  Y.  93,  46  N.  E.  315.  See, 
also.  Matter  of  Gihon's  Estate,  169  N.  Y.  443,  62  N.  E.  561.  Section 
250  of  the  Real  Property  Law  (Consol.  Laws,  c,  50)  provides,  among 
other  things,  as  follows: 

"Where  real  property,  subject  to  a  mortgage  executed  by  any  ancestor  or 
testator,  descends  to  an  heir,  or  passes  to  a  devisee,  such  heir  or  derisee  must 
satlsiy  and  discharge  the  mortgage  out  at  his  own  property,  wtOiout  resorting 
to  the  executor  or  administrator  of  his  ancestor  or  testator,  unless  there  be 
an  express  direction  in  the  will  of  such  testator,  that  such  mortgage  be  other- 
wise paid." 

The  premises  in  Washington,  which  were  held  by  the  American 
Security  &  Trust  Company  as  collateral  security  for  the  payment  of 
the  notes,  were  devised  to  the  widow  of  the  testator.  "The  will  con- 
tains no  express  direction  that  the  mortgage  should  be  paid  otherwise 
than  by  being  satisfied  out  of  the  mortgaged  property,  for  it  contains 
no  reference  thereto.  If  the  premises  were  within  this  jurisdiction  it 
is  quite  clear  that  by  virtue  of  these  provisions  of  the  statute  it  would 
be  the  duty  of  the  widow  to  pay  the  notes,  at  least  to  the  extent  of  the 
value  of  the  property  mortgaged  therefor.  Ring  v.  WooUey,  155  App. 
Div.  817,  140  N.  Y.  Supp.  648;  Matter  of  Offerman's  Estate,  25  App. 
Div.  94,  48  N.  Y.  Supp.  993;  Matter  of  Sutton's  Estate,  3  App.  Div. 
208,  38  N.  Y.  Supp.  277;  Matter  of  Livingston,  1  App.  Div.  568,  37 
N.  Y.  Supp.  463 ;  Matter  of  Maresi's  Estate,  74  App.  Div.  76,  77  N. 
Y.  Supp.  76;  Matter  of  Skinner's  Estate,  106  App.  Div.  217,  94  N.  Y. 
Supp.  144.  In  other  words,  the  security,  if  here,  would  be  primarily 
liable  for  the  payment  of  the  notes ;  but  in  that  event  the  widow  would 
be  entitled  to  have  the  mortgage  deducted  from  the  value  of  the*  prem- 
ises in  the  appraisal  thereof  for  the  purpose  of  assessing  the  transfer 
tax.  If  there  was  a  similar  statute  in  the  District  of  Columbia,  the 
same  rule  should  be  applied,  and  in  that  event  the  widow  would  be 
protected  by  having  the  amount  of  the  mortgage  debt,  which  she 
would  be  required  to  pay,  deducted  in  determining. the  value  of  the 
real  estate  oa  which  the  tax  in  the  District  of  Columbia  would  be  im- 
posed (see  McCurdy  v.  McCurdy,  197  Mass.  248,  83  N.  E.  881,  16  L. 
R.  A.  (N.  S.)  329,  14  Ann.  Cas.  859),  and  if  there  be  no  similar  stat- 
ute, if  this  indebtedness  were  not  deducted,  she  would  be  subjected 
to  double  taxation,  provided  there  be  a  transfer  tax  on  land  left  by  a 
decedent  in  the  District  of  Columbia. 

But  there  was  no  similar  statute  in  the  District  of  Columbia,  and 
it  was,  in  effect,  stipulated  that  there  was  no  law,  written  or  un- 
written, in  force  in  the  District  of  Columbia,  which  required  an 
heir  or  devisee  of  real  property  to  satisfy  or  discharge  out  of  his 
own  property  any  mortgage  or  deed  of  trust  thereof  executed  by 
any  ancestor  or  testator,  and  that  every  debt  secured  by  a  mort- 
gage or  trust  deed  was,  by  the  law  of  the  District  of  Columbia,  re- 
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quired  to  be  paid  by  the  personal  representatives  of  the  ancestor 
or  testator  out  of  his  personal  estate,  for  it  was  stipulated  that  dn 
attorney,  competent  to  testify,  would  so  testify,  had  he  been  eaJt- 
cd«  Were  it  not  for  our  statute,  which  relates  only  to  mortgages  on 
land  here,  such  indebtedness  would  be  payable  primarily  out  of  the 
personalty.  See  In  re  Fox's  Estate,  159  Mich.  420,  124  N.  W.  60, 
reversing  154  Mich.  S,  1 17  N.  W.  558.  If  there  be  a  transfer  tax  law  in 
the  District  of  Columbia,  the  widow  of  the  testator,  therefore,  will 
not  be  entitled  to  any  deduction  from  the  value  of  the  real  estate  on 
account  of  the  mortgage  or  deed  of  trust,  since  the  testator  left  suffi- 
cient personal  property  to  pay  the  same.  It  does  not  appear  whether 
there  is  a  transfer  tax  on  real  estate  left  by  a  decedent  in  the  District 
of  Columbia,  but  that  is  quite  immaterial,  for  it  does  not  concern  us, 
or  in  any  manner  affect  our  right  to  tax  this  estate,  because  we  have 
no  jurisdiction  in  any  circumstances  to  impose  a  tax  with  respect  to 
real  estate  in  other  jurisdictions. 

In  view  of  the  law  of  the  District  of  Columbia  as  so  stipulated,  I 
am  of  the  opinion  that,  if  the  creditor  had  resorted  to  the  collateral 
security  for  the  payment  of  the  note,  the  widow  would  have  been  sub- 
rogated to  its  rights  under  the  notes,  and  could  have  compelled  the 
payment  by  the  personal  representatives  of  the  estate  of  the  testator, 
for  the  estate  was  primarily  liable  for  the  payment  of  the  notes,  and, 
that  being  so,  they  constituted  deWs  properly  deductible  in  determining 
the  net  value  of  the  personal  p^roperty  subject  to  the  transfer  tax.  In 
the  case  at  bar,  without  resorting  to  the  collateral  security,  the  holder 
of  the  notes  presented  them  to  the  personal  rejMresentatives  of  the  es- 
tate, by  whom  they  were  paid  out  of  the  personal  property  of  the  tes- 
tator. 

It  follows  that  the  order,  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  appraisal  as  made  by  the  appraiser  confirmed,  with 
$10  costs.    Order  filed*    All  concur. 


8HABL0W  T.  BIiOOMFIBIJ>«       . 

(Snpreme  Court,  Appellate  Term,  First  Department    Blay  13,  1919.) 

1.  GoKTBACiB  ^s»l— Limit  of  Tnoe— Exfjuession  of  Opinion. 

Where  plaintUTs  rugs  were  deUvered  to  defendant  to  be  cleaned,  and 
were  damaged  orHestroyed  by  fire  while  in  his  possession,  the  remark  oC 
defendant'fi  driver,  on  taking  the  rogs»  that  they  would  be  returned  In 
eight  or  nine  days,  aasuming  that  the  driver  had  authority  to  contract  as 
to  time,  was  but  an  expression  of  opinion,  and  did  not  amount  to  a  con- 
tract agreement 

2l  Bailment  ^s»14(1) — "ELugb  fob  Clkanxng — DserrBtrcnoNBT  Tibb— Lzabut 
ity. 

A  bailee  of  rugs  for  cleaning,  stating  through  his  driver  tiiat  they 
wonld  be  returned  in  8  or  9  days,  is  not  liable  for  their  destmction  by  fire 
28  days  thereafter;  no  demand  for  return  having  been  made,  and  it  ap- 
pearing that  bailee  had  stored  the  rugs  the  entire  preceding  summer. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis^ 
trict 

^s»For  other  caseb  see  same  topic  A  KBT-N13MBBR  In  all  Kej-Numbered  Digests  a  Indexes 
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Action  by  Samuel  ShaMow  gainst  Max  Bloonifield.  Judgment  for 
plaintiff,  and  defendant  appeals.  Judgment  reversed,  and  new  trial 
ordered. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
PINCH,  JJ. 

Jesse  Silbermann,  of  New  York  City  (Max  Shlivek,  of  New  York 
City,  of  counsel),  for  appellant. 

Mark  Aaron,  of  New  York  City,  for  respondent. 

FINCH,  J.  The  action  is  brought  to  recover  the  sum  of  $85,  being 
the  value  of  two  rugs,  which  were  sent  to  the  defendant  to  be  cleaned 
and  were  destroyed  by  fire  while  in  his  place.  There  was  no  com- 
plaint;  the  indorsement  on  the  summons  being: 

"The  nature  and  substance  of  the  cause  of  action  herein  is :  Value  of  two 
rugs,  demanded  but  not  retiu*ned." 

The  defendant  filed  a  written  answer  consisting  of  a  general  denial, 
and  a  separate  defense  that  the  two  rugs  in  question  were  received  by 
the  defendant  from  the  plaintiff  for  the  purpose  of  cleaning,  and  that 
while  the  rugs  were  in  the  defendant's  place  of  business,  without  any 
fault  or  negligence  on  the  part  of  the  defendant,  the  rugs  were  dam- 
aged by  fire,  and  that  the  defendant  was  and  now  is  at  all  times  ready 
and  willing  to  return  the  rugs  in  their  damaged  condition  to  the  plain- 
tiff. 

The  testimony  at  the  trial  showed  that  the  plaintiff  telephoned  to 
the  defendant,  asking  him  to  call  for  two  rugs  to  be  cleaned;  that, 
when  the  defendant's  driver  called  for  the  rugs,  the  plaintiff  asked  him 
how  long  it  would  be  before  the  rugs  would  come  back,  and  the  driver 
said  that  he  would  bring  "back  the  rugs  in  8  or  9  days,  that  they  were 
going  to  take  to  clean  them."  The  defendant  did  not  return  the  rugs  in 
8  or  9  days ;  but,  the  defendant  being  busy  (it  being  his  busiest  season), 
the  rugs  were  still  in  his  place  of  business  on  the  6th  of  July,  when  the 
fire  occurred.  The  rugs  were  delivered  to  the  defendant  on  June  8th, 
so  that  on  July  6th  the  rugs  had  been  in  the  defendant's  possession 
just  short  of  30  days. 

[1]  The  plaintiff  seeks  to  recover  on  the  theory  that  the  remark  of 
the  driver  that  the  rugs  would  be  returned  in  8  or  9  days  caused  the 
defendant  to  become  liable  for  them  upon  a  contract  insuring  delivery 
within  the  8  or  9  days,  and  that  upon  a  breach  of  such  contract  the 
resulting  damage  was  the  value  of  the  rugs,  citing  Caril  v.  Goldberg, 
59  Misc.  Rep.  172,  110  N.  Y.  Supp.  318.  Even  assuming  that  the 
driver  had  the  authority  to  make  a  contract  on  behalf  of  the  defend- 
ant, it  would  seem  that  this  expression  of  the  driver  was  but  an  ex- 
pression of  an  opinion,  and  did  not  amount  to  a  contract  between 
the  plaintiff  and  the  defendant  that  the  rugs  would  be  returned  in  8 
or  9  days,  so  that  the  defendant  would  be  liable  for  a  breach  of  con- 
tract if  the  rugs  were  not  returned  within  this  time. 

As  pointed  out  in  Grant  v.  Miller,  159  N.  Y.  Supp.  829,  a  change  of 
the  rule  of  liability  applicable  to  a  bailee  under  circumstances  such  as 
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ti»ese  can  be  predicated  only  on  aft  agjeemeiit  amounting' to  a  contract 
of  delivery  of  the  goods  by  defendant  to  plaintiff  on  a  certain  day,  and 
a  failure  on  defendant's  part  to  comply.  The  testimony  of  plaintiff 
that  the  defendant's  driver  said  to  him  that  the  rugs  would  be  returned 
in  8  or  9  days  clearly  does  not  amount  to  an  agreement  of  which-  time 
would  be  of  the  essence. 

[2]  There  is,  moreover,  no  proof 'of  any  objection  by  the  plaintiff 
to  the  retention  of  the  rugs  beyond  the  time  it  is  claimed  that  they 
were  to  have  been  returned.  The  facts  in  this  case,  therefore  would 
seem  to  come  squarely  within  iJie  authority  above  quoted.  The  re- 
spondent urged  that  in  any  evenjt  the  defendant  became  liable  because, 
in  retaining  the  rugs  for  approximately  28  days,  he  retained  them 
more  than  a  reasonable  time  required'  for  cleaning  and  returning  them. 
It  appears  undisputed  that  tlie  rugs  were  taken:  in  the  sUmmei'^  or 
from  June  8th  to  July  6th,  and  that  the  defendant  had  had  the  same 
rags  on  storage  daring  the  entire  preceding  summer.  Under  such  cir- 
cumstances, in  the  absence  of  a  demand  on  the  part  of  plaintiff,  it  can- 
not be  said  Hiat  the  defendant  wrongfully  retained  the  rugs. 

There  must  be  a  new  trial,  at  which  time  there  may  be  litigated  the 
issue  between  tiie  parties  as  to  whether  the  defendant  used  sudi  care 
and  diligence  concerning  the  property  as  is  required  of  a  bailee. 

It  follows  that  the  judgment  appealed  from  should  be  reversed,  and 
a  new  trial  ordered,  with  $30  costs  to  the  appellant  to  abide  the  event. 
AU  concur. 


GOODMAN  V.  BOBINSON.  - 

(Supreme  Court,  Appellate  Division,  First  Department.    May  2,  ldl&.) 

1.  Damages  «=»132(8)— PxusokAL  Inotctbiss— Bboksn  Abic. 

A  yerdict  for  $10,000  for  a  broken  rlgbt  arm  was  not  excessive,  wbere 
the  plaintiff,  who  was  an  ordinary  laborer  18  yeiGurs  of  age,  cannot  use  tbe 
arm  tor  maoiial  labor. 

2.  MAStZE  AITD.  SKBVANT   ^=6^285(6) — INJUBOS  TO    S«ByANr--GAI78B  ov  Acoi- 

DSNV. 

In  an  action  by  a  servant,  whose  arm  was  broken  while  working  around 
a  threshing  machine,  whether  the  accident  was  caused  by  small  opening 
in  belt  catching  his  coat,  thns  breaking  his  arm  over  a  pulley,  held  for 
the  jury. 

3.  MaSTSB    and    SBBVAKT    ^=»286i[89)— iNJtTBIEB    TO    SEBVAin— NBaUOBNC]>~ 

Question  fob  Jubt. 

Wh^her  master  waa  negligent  in  ordering  plaintiff  to  go  between  mov- 
ing belt  of  threshing  outfit  and  stack  of  grain,  plaintiff  being  injured  hy 
being  caught  in  the  belt,  held  for  the  jury. 

4.  Masteb  and   Sebvant   <g=»236(6) — ^iNJTJBncs  to    Sebvant— Contbibutobt 

Negliqence. 

A  servant  was  guilty  of  contributory  negligence  in  walking  through  a 
12-inch  space  between  a  belt  and  a  stack  of  grain,  where  belt  was  flopping 
sidewise,  although  he  would  not  have  been  guilty  of  contributory  negli- 
gence aa  a  matter  of  law,  if  there  had  been  no  lateral  movement  of  the 
belt. 

4s»Por  other  cases  see  same  topic  A  KST-^UM^ER  la  all  Key-Numbered  Dlgesti  A  Indexes 
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Where  case  was  submitted  upon  theory  that  lateral  flopping  of  belt,  in 
which  injured  servant  was  caught,  was  caused  by  its  looseness,  finding 
that  he  was  free  from  contributory  negligence  cannot  be  sustained  on 
the  different  theory  that  there  was  no  looseness  and  no  lateral  flopping  of 
the  belt. 
&  Appsai.  AND'EBRoa  ^=s>1175(5) — ^Disposition  of  Caubk, 

Although  ordinarily  true  that  senrant,  suing  for  injuries  on  the  ground 
of  certain  negligent  acts,  should  be  held  to  theory  upon  which,  with  ac- 
quiescence of  his  counsel,  case  was  submitted  to  jury,  on  reversal,  the 
complaint  will  not  be  dismissed,  where  record  discloses  evidence  from 
which  it  can  be  inferred  that  acddent  waa  due  to  different  negligent  acts 
which  plaintiff  could  not  have  reasonably  anticipated,  and  which  he 
could  not  have  possibly  seen  or  known  of. 

Appeal  from  Trial  Terra,  Bronx  County. 

Action  by  Isaac  Goodman,  as  guardian  ad  litem  of  Ralph  Goodman, 
against  George  H.  Robinson.  From  a  judgment  for  plaintiff,  entered 
npon  the  verfict  of  a  jury,  and  from  an  order  denying  a  motion  for 
new  trial,  defendant  appeals.  Judgment  and  order  reversed,  and  new 
trial  ordered. 

Argued  before  CLARKE,  R  J.,  and  LAUGHLIN,  SMITH. 
SHEARN,  and  MERRELL,  JJ. 

Olney  &  Comstpck,  of  New  York  City  (Robert  C.  Beatty,  of  New 
York  City,  of  counsel),  for  appellant, 

Robert  Spear,  of  New  York  City  (Alfred  M.  Bailey,  of  New  York 
City,  of  counsel),  for  respondent 

SHEARN,  J.  [1]  In  this  case  the  plaintiff  has  recovered  a  ver- 
dict of  $10,000  for  a  broken  right  arm.  While  such  a  verdict  is  on 
its  face  extraordinary,  it  is  not  excessive,  if  the  permanent  resulting 
condition  of  the  arm  is  solely  due  to  defendant's  negligence,  for,  owing 
eidier  to  the  nature  of  the  original  fracture  or,  and  more  probably,  to 
the  fact  that  the  broken  bones  had  to  be  reset  during  the  ordinary 
period  of  knitting,  the  result  has  been  that  the  right  arm  of  the  plain- 
tiff, who  is  an  ordinary  laborer,  has  been  rendered  practically  use- 
less for  manual  labor.  The  consequences  are  therefore  very  serious 
to  the  plaintiff. 

According  to  plaintiff's  testimony,  which  is  absolutely  uncorroborat- 
ed, the  facts  of  the  case  are  substantially  these: 

The  plaintiff  was  employed  as  an  ordinary  farm  hand  on  defendant's 
farm  at  Northport,  Long  Island,  and  had  had  no  previous  experience 
as  such ;  his  prior  emplojrment  having  been  that  of  a  sailor.  Plaintiff 
was  18  years  old  at  the  time.  Defendant's  foreman,  Douglas,  ordered 
plaintiff  and  a  gang  of  men  to  assist  in  threshing  grain.  Tne  grain  was 
piled  in  three  stacks  against  the  wall  of  a  cellar  of  a  bam  which  had 
been  destroyed.  It  was  therefore  impossible  to  get  around  the  stacks 
at  the  rear.  A  threshing  machine  was  placed  between  two  of  the 
stacks  and  very  close  thereto.  On  the  side  of  the  machine,  upon  which 
side,  plaintiff  was  injured,  the  lane  between  the  machine  and  the  grain 
stack  was  very  narrow,  being  about  18  inches  near  the  front  of  the 

^=9^0?  Other  cases  eee  same  topic  &  KET-NUMBBR  in  all  Key-Ntimbered  Dlgesrti  it  IndexM 
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machine,  and  only  12  Indtvts  wide  a  lit^  furtlier  in.  On  thi^  right  ^e^ 
of  the  machine  were  pulleys,  over  the  top  one  of  which,  69  inchei 
from  the  ground,  ran  a  belt  from  an  endne  stationed  25  feet  to  the 
rear  of  one  facing  the  machine.  When  the  engine  and  machine  wer^ 
in  operation,  die  top  of  the  belt  moved*  frotn  the  direction  of  the  engine 
towards  the  thresher  over  this  top  pulley,  and. then  down  and  back 
and  over  an  idler  pulley  61  inches  from  the  ground. 

On  the  morning  of  the- accident  the  apparatus  was  being  adjusted 
and  tested  out,  preparatory  to  being  operated*  On  the  orders  of 
Douglas,  plaintiff  did  various  things,  in  helping  to  get  ready,  such  as 
oihng  the  machinery  and  helping  ful  the  engine  with  gasoline  and  wa- 
ter, and  then  he  stood  on  the  right-hand  sidfe  of  the  threshing  machine, 
about  2'feet  from  the  end  of  the  grain  stack  on  the  right-hand  side  of 
the  thresher,  as  one  faced  it  from  the  direction  of  tfie  engine.  The  belt 
attached  to  the  machine  was  started  and  stopped  two  or  three  times  in 
the  testing  process,  and  plaintiff  observed  that  the  belt  was  loose  and 
flapped  up  and  down  as  it  ran ;  this  being  apparently  due  to  the  fact 
that  the  engine  was  not  blocked  far  enough  away  from  the  machine. 
Plaintiff  heard  one  of  the  men  at  the  back  of  the  thresher  calling  for 
some  one  to  come  and  assist  him.  Plaintiff  saw  Doughs  motion  to 
him,  and  understood  from  the  motion  that  he  was  to  go  to  the  assist- 
ance  of  the  man  who  had  called.  Plaintiff  made  signs  to  Douglas, 
as  if  to  inquire  as  to  whether  or  not  he  was  the  one  that  Douglas  was 
beckoning,  and  Douglas  nodded  his  head.  Plaintiff  then  started  to 
go  through  the  narrow  lane  to  the  assistance  of  the  man  at  the  re^tr 
of  the  thresher. 

Plaintiff  entered  the  narrow  lane  with  his  left  side  toward  the  trav- 
eh'ng  belt,  his  left  arm  being  crooked  or  bent,  with  his  forearm  across 
the  front  of  his  body.  He  had  a  heavy  coat  on.  As  he  proceeded  he 
noticed  that  the  belt  was  flapping  up  and  down.  Suddenly  it  swerved 
to  the  right,  and,  although  he  crouched  against  the  stack,  his  left  arm 
was  in  some  manner  caught  by  the  belt.  It  is  claimed  hy  the  defendant, 
it  should  be  stated  here,  that  the  belt  had  no  open  joint  and  that  the 
ends  were  solidly  cemented  together ;  but  an  examination  of  the  photo- 
graph. Defendant's  Exhibit  F,  shows  very  plainly  that  a  piece  had  been 
let  into  the  belt  and  was  held  by  lacing  at  each  end,  and  at  one  of  the 
joints  there  was  a  considerable  opening,  which  might  possibly  have 
caught  the  plaintiff's  sleeve.  Plaintiff's  account  of  what  followed  is 
confused.    He  says: 

"I  seemed  to  go  forward  and  pat  my  right  hand  oat  to  proteq^  myself  from 
falling,  and  the  first  thing  I  knew,  something  had  hit  my  right  hand,  and  I 
was  down." 

On  cross-examination  he  testified: 

"I  had  pushed  my  right  arm  out  to  protect  myself,  as  I  finng  forward,  and 
my  arm  went  right  between  this  belt  there,  and  pulled  me — sort  of  dragged 
and  puUed  mo  orer  this  wheel,  and  the  weight  of  my  body,  pulling  me  off  my 
feet,  broke  my  arm.    *    *    * 

"Q.  So  that  both  arms  were  caught  in  the  thresher?  A.  Ko;  I  had  re- 
leased myself  when  I — as  I  stumbled  forward.    •    •    • 

'*Q.  So  that,  first,  the  ^ay  the  accident  occurred  was,  the  left  sleeve  caught ; 
you  threw  out  your  right  hand  to  protect  yourself,  or  guide  yourself,  and  in 
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dflhftf  nlmt;  the  a^bae  Mt  cavi^l  the  tl|^  4im  «ld  tOjA  it  ^'orer  tlie  om- 
(ditoe^?    A.  Yes.    •    •    •  f 

''Q.^  Do  you  know  whetber  or  not  your  ligbt  arm  was  caugbt  In  that  same 
belt  as  you  bare  just  a  moment  ago  testified?  A.  If  you  call  it  knowing  or 
,  remembering,  I  don't  know.    •    •    • 

*'Q.  So  tliat  whether  your  right. aite  was  caught  or  not  in  that  belt,  it  was 
caught  or  seised  ,in  between  the  belts,  the  upper  and  lower  belts,  and  your 
arm  was  then  thrown  by  mechanism  or  dragged  by  the  belt,  you  do  not  know 
which,  in  over  the  wheels  of  the  machine,  and  your  arm  cracked,  broken?  A. 
Tes ;  that  is  what  1  do  mean. 

•Q.  Is  that  correct?    A.  Yea;  that  is  correct" 

[2]  This  is  all  difficult. to  understand.  Plaintiff  was  only  5  feet 
6  inches  tall,  and  the  pulley  was  69  inches  above  the  ground.  There 
is  no  testimony  that  the  left  sleeve  was  torn,  and  there  was  no  injury 
whatever  to  the  left  arm.  How  he  got  his  right  arm  around  and  in  be- 
tween the  belt  is  hard  to  perceive.  The  fact,  however,  as  testified  to, 
is  that  the  belt  caught  him  by  the  left  sleeve,  jerked  him  forward,  and 
his  right  ?irm,  which  was  thrown  out  to  protect  him,  was  broken  as  he 
was  thrown  against  the  machine.  Plaintiff  testified  that' it  all  happened 
ip  a  twinkling,  and  he  could  give  no  better  explanation.  Considering 
the  fact  that  both  bones  pf  the  forearm  were  badly  broken,  and  it  being 
evident  that  he  came  in  contact  with  the  machine,  and  it  being  possible 
that  the  belt,  with  this  opening  in  it,  took  a  sufficient  pinch  or  hold  upon 
his  coat  to  draw  him  off  his  feet  and  throw  him  forward,  doubtless 
whether  the  accident  could  or  did  happen  in  that  manner  was  a  ques- 
tion of  fact  to  be.  decided  by  the  jury.  Assuming,  then,  that  the  ac- 
cident happened  in  this  manner,  we  come  to  the  question  of  liability. 

[31  The  action  was  tried  under  the  Employers'  liability  Act  (Con- 
soL  iCaws,  c  31,  §§  200r204),  and  the  theory  of  the  case  as  tried  was 
that,  when  the  belt  was  in  motion,  loose  and  flapping  up  and  down, 
and  wobbling  sideways,  it  was  dangerous  for  any  workman  to  pass  be- 
tween the  belt  and  the  grain  stack,  as  the  defendant's  f oremaa  knew,  or 
.  should  have  known,  and  that  it  was  an  act  of  negligence  to  order  the 
plaintiff  to  enter  this  narrow  space  under  these  circumstances.  One 
troublesome  phase  of  the  case  is  the  emphasis  placed  upon  the  lateral 
motion  of  the  belt.  This  greatly  accentuated  the  danger,  but  it  did 
not  appear  that  the  belt  had  previously  done  anything  except  flap  up 
and.  down,  and  in  the  absence  of  any  testimony  (expert  testimony  hav- 
ing been  improperly  rejected  bv  the.  trial  court)  that  a  loose  belt,  flap- 
ping up  and  down,  would  tend  to  wobble  laterally,  it  seems  clear  that 
the  defendant  should  not  be  charged  with  the  negligence  based  upon  the 
lateral  wobbling  of  the  belt  Yet  the  defendant's  counsel  made  no 
point  of  this,  and  took  no  exception  to  the  court's  defining  the  issue 
of  negligence  as  follows : 

"The  only  ^ound  upon  which  you  may  find  the  defendant  negllg^it  *  *  * 
l49,  if  you  0nd  that  this  helt  was  so  placed  upon  these  two  machines  that  it 
flopped  or  wobbled  laterally  or  otherwise,  and  that  the  defendant  snperin 
tendent  either  knew,  or  as  a  reasonable  man  under  the  same  drcamstances 
should  have  known,  what  the  condition  of  that  belt  was,  and  With  knowledge 
of  that  condition  4ir^ted  or  ordered  the  plaintiff  to  be  In  the  neighborhood 
of  that  belt  at  that  thne." 

Under  these  circumstances,  I  do  not  see  htm  it  can  be  said  that  a 
prima  facie  case  of  negligence  was  not  made  out. 
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The  finding  of  neglig^ce  is  challjsngejd  as  against  the  weight  of  the 
evidence.  There  was  no  eyewitness  of  the  accident.  One  of  defend* 
ant'$  employes^  Moore,  gave  some  testimony  from  which  it  might  be 
inferred  that  the. plaintiff  put  his  hand  upon  one  of  the  pulleys  while 
it  was  ia  motion;  but  this  is  contdstept  with  plaintiff's  haying  thrown 
out  his  hand  to  save  himself  for  the  witness  Moone  did  not  claim  to 
have  seen  the  accident,  or.  tQ  have  seen  the  plaintiff  do  anything  except 
put  out  his  handi  as  above  stated.  Douglas,  the.  foreman,  testifted  that 
be  did  not  see  the  accident.  His  testimony,  however,  if  true,. entirely 
n^^tiv^  and  destroys  plaintiff's  version  of  the  accident.  ■  It  was  there- 
fore a  question  of  veracity  betweeti  the  plaintiff  and  Douglas  on  the 
oral  testimony,  and  as  Douglas,  although  no  longer  in  defendant's  em- 
ployment, might  nevertheless  have  been  found  to  have  bias,  for  he  was 
explicitly  charged  with  responsibility  for  the  accident,  it  was  for  the 
jury  to  choose  between  the  twa  The  strongest  attack  upon  the  plain- 
tiffs case  is  based  upon  the  alleged  improbabilities,  if  not  the  physical 
impossibility,  of  the  accident  happening  as  testified  to;  but  this  was 
peculiarly  for  the  jury. 

There  is  one  ugly  piece  of  evidence  against  the  plaintiff,  consisting 
of  his  affidavit,  Defendant's  Ebchibit  C,  made  for  an  investigator  em- 
ployed by  the  defendant,  in  which  he  said : 

"I  was  oiling  the  machine,  and  while  doing  this  the  belt  caught  my  arm 
and  threw  me  on  the  Wheel.*' 

This  affidavit  gives  evidence  of  being  carefully  prepared,  and  of  be- 
ing considered  by  the  plaintiff,  for  it  is  corrected  in  one  place,  and 
the  correction  is  initialed  by  the  plaintiff.  Plaintiff  claims  that  he 
did  not  read  this  affidavit  If  the  defendant  had  any  evidfnce^  or 
claimed  that  plaintiff  was  hurt  while  oiling  the  machine,  I  think  this 
exhibit  would  require  a  new  trial,  on  the  ground  that  the  verdict 
is  against  the  weight  of  the  evidence;  but  l^uglas  positively  denied 
that  the  plaintiff  did  amy  oiling,  saying  that,  he  did  all  of  it  himself, 
and  there  is  no  claim,  by  any  other  witness  for  the  defendant  that 
plaintiff  oiled  the  machine  or  was  hurt  while  oiling  it. 

.Again,  there  is  die  testimepiy  of  the  Wpital  doctor  that  plaintiff 
told  him  that — 

.  'MVhile  remoTing  belt  l^om  tbtreahiog  machiiie»  be, caught  hda  asm  In  this 
Mtt  and  It  wa^  broken— the  arip." 

But  there  is  no  testimpny  that  plaintiff  removed  the  belt  from  the 
machin^.  On  the  contrary,  defendant's  testimony  is  that  at  the  time 
of  the  accident  the  belt  had  been  thrown  .off. 

[4-8]  Bui.  all  pf  these  considerations  were  for  the  juiy,  and,  aV 
though  they  made  a  bad  impressiop,  yet,  when  analyzed,  t^ey  do  not 
furnish  ground  for  holding  that  the  verdict  is  against  the  weighs  o^ 
the  evidence  on  the  issue  of  defendant's  negligence,  upon  the  theory 
of  liability  upon  which  the  case  was  submitted  to  the  jury.  We  are  of 
opinion,  however,  that  on  the  issue  of  plaintiff's  exercise  of  due  care, 
considering,  the  theory  upon  which  the  case  was  submitted  tp  the  jury, 
the  verdict  is  against  the  weight  of  the  evidence.  If  the  spaqe  be- 
twee^n  the  moving  belt  and  the  stack  was  as  narrow  as  testified  to  by 
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Ae  plaintiff,  his  attempting  to  walk  through  this  narrow  space  in  the 
manner  testified  to  did  not  constitute  the  exercise  of  due  care  on  his 
part.  On  the  theory  upon  which  the  case  was  submitted  to  the  jury, 
the  danger  was  obvious,  if  the  belt  was  likely,  in  its  loose  condition,  to 
wobble  laterally.  But  plaintiff  could  have  passed  through  sideways, 
with  his  back  to  the  stack ;  he  could  have  stooped,  or  passed  through 
on  his  hands  and  knees;  he  could  have  walked  around  the  machine 
25  feet  to  the  rear,  and  passed  on  the  side  of  the  thresher  away  from 
the  vicinity  of  the  belt.  But  there  is  testimony  in  the  case  which,  we 
think,  precludes  holding  that  the  plaintiff  was  negligent  as  a  matter 
of  law.    Defendant's  witness  Moore  testified: 

"I  throwed  the  belt  off  (referring  to  the  engine).  Generally,  when  I  throw 
the  belt  off,  I  look  badi:  to  se  if  it  don't  catch  any  one,  and  as  I  look  b&dL  I 
see  this  boy  Goodman  gc^ng  towards  the  machine.  Well,  probably  he  was 
pETobably  3  feet— 3,  4,  or  5  feet  away,  going  towards  it,  and  I  stw^MS  down  to 
roll  up  the  belt,  and  he  came  to  me ;  that  is  alL   I  didn't  see  him  get  hurt" 

It  may  be  inferred  from  this  testimony  that  when  tfie  plaintiff, 
with  his  back  to  Moore,  stepped  toward  the  thresher,  intendii^  to 
pass  between  it  and  the  stack,  Moore  threw  the  belt  off,  causing  it  to 
wobble  or  move  laterally  in  plaintiff's  direction,  catch  the  plaintiff's 
sleeve,  and  throw  him  against  the  thresher.  It  appears  from  Moore's 
testimony  that  there  was  danger  that  the  belt  would  catch  one  who 
was  near  it  when  it  was  thus  thrown  off,  for  he  "generally"  looked  back 
when  he  threw  the  belt  off  "to  see  it  don't  catch  any  one."  Herein 
may  lie  the  true  explanation  of  the  accident.  If  this  testhnony  is  true, 
it  bore  strongly  upon  the  issue  of  plaintiff's  negligence,  for  the  jury 
would  have  been  warranted  in  finding  that,  if  the  belt  was  running 
smoothly  and  without  lateral  wobbling  when  plaintiff  attempted  to  pass 
between  it  and  the  stack,  and  would  not  move  laterally  unless  interfered 
with,  there  was  no  such  danger  as  made  plaintiff's  conduct  in  attempt- 
ing the  passage  negligent ;  whereas  such  a  conclusion  would  be  against 
the  weight  of  the  evidence,  as  above  pointed  out,  if  the  belt  was  at  that 
time  wobbling  laterally,  or  if,  being  loose,  it  was  likely  to  wobble  later- 
ally, and  plaintiff  should  have  reasonably  anticipated  that  it  might  do 
so.  On  the  other  hand,  if,  as  defendant  claims,  the  belt  did  not,  and 
would  not  ordinarily,  even  in  its  condition  of  looseness,  wobble  lat- 
erally in  its  ordinary  operation,  plaintiff  could  not  reasonably  have 
anticipated  that  the  belt  would  be  thrown  off,  so  as  to  catch  him  or 
endanger  him  as  he  was  passing  between  the  thresher  and  the  stack 
with  his  back  towards  Moore,  who  says  that  he  threw  the  belt  off. 

We  regard  this  evidence  as  important,  as  bearing  upon  the  care 
used  by  the  plaintiff  and  required  of  him  under  all  the  circimistances. 
But  as  this  evidence  was  not  referred  to  in  the  court's  charge  to  the 
jury,  and  as  the  case  was  submitted  upon  the  theory  that  the  lateral 
wobbling  of  the  belt  was  caused  by  its  looseness,  the  finding  that  the 
plaintiff  was  free  from  negligence  cannot  be  sustained  upon  a  different 
ground.  It  may  be  said  that  the  plaintiff  should  be  held  to  the  theory 
upon  which,  with  the  acquiescence  of  his  counsel,  the  case  was  submit- 
ted to  the  jury.  This  would  ordinarily  be  true ;  but,  assuming  that  the 
plaintiff's  testimony  is  true,  he  gave  the  best  account  that  he  could 
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of  what  happened,  so  far  a$  he  was  aUe  to  observe.  He  could  not  see 
Moore  throw  the  belt,  for  Moore  was  behind  him.  He  did  testify  that 
the  belt  wobbled  towird  him  after  he  entered  the  lane;  but. this  is 
consistent  with  Moore's  having  at  that  mom^t  thrown  the  belt  Un- 
der these  circumstances,  if  the  record  discloses  evidence  from  which 
it  can  be  inferred  that  the  accident  was  due  to  the  act  of  Moore»  which 
plaintiff  could  not  have  reasonably  anticipated,  it  would  be  unjust  to 
the  plaintiff  to  hold  him  negligent  as  a  matter  of  law,  and  dismiss  the 
complaint,  simj^y  because,  under  the  theory  of  the  accident  evolved 
by  his  counsel,  plaintiff  appears  to  have  been  negligent.  Plaintiff's 
.  rights  should  be  determined  by  the  facts  proved,  considering  aU  the 
evidence  in  the  case,  and  not  by  any  theories.  But  it  would  be  ob-' 
viously  unfair  to  the  defendant  to  permit  this  verdict  to  stand,  ap- 
pearing, as  it  does,  that  not  only  was  the  jury's  attention  not  directed 
to  this  evidence,  but  disregarding  it,  their  finding  plaintiff  free  from 
negligence  cannot  be  sustained  by  the  evidence  to  which  their  atl^en- 
tion  was  directed  as  constituting  a  aufiicent  basis. for  a  verdict  in  favor 
of  the  plaintiff. 

The  appellant  complains  of  errors  in  the  charge^  some  of  which  are 
serious;  but  no  exception  was  taken  thereto,  and  therefore  there  is 
no  occasion  for  discussmg  them. 

We  are  of  opinion  that  the  judgment  and  order  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event  Or- 
der filed.    AU  concur. 


PRKT  V.  McLOtJGHLIN  BROS.,  Inc.,  et  al. 
(Supreme  Court,  Appellate  Division,  Third  Pepartment    May  7,  1919.) 

1.  P^BEI^T  AJ7D  CHIXD  ^=^(1)— BaBKINOB  OF  ChIIJ>--RiGHT8  OT  PABEUT^ 

The  earnings  of  a  minor  child  belong  to  the  father. 

2.  MaSTEB  and  SeBVANT  «s»405(5)— WOBKMEN'S  Ck>MPBNSATI01ff — ^Dependbhts 

— I2VIDSK0E.. 

In  a  procigeding  under  the  Workmen's  Oompeoaation  Act  for  eom- 
penaitlon  for  the  death  of  claimant's  minor  daughter,  eyidoice  held  not 
to  show  that  the  mother,  who  was  the  claimant,  was  dependent  on  the 
earnings  of  the  daughter. 

Appeal  from  State  Industrial  Commission. 

Proceeding  tmder  the  Workmen's  Compensation  Act  by  Mrs,  Bat: 
bara  Frcj  for  compensation  for  the  death  of  "Mary  Frey,  opposed  by 
McLot^lin  Bros.,  Incorporated;  employer,  and  the  Employers'  Lia- 
bility Assurance  Company,  insurande  carrier  From  an  award  of  the 
State  Industrial  Conrniission  in  favor  of  claimant,  rthe  epiployer  and 
insurance  carrier  appeal.    Reversed^  and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  T.;  and  LYON,  WOOD- 
WARD, COCHRANE,  and  HENRY  T.  KELLOGG,  JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Gkraicy,.  of 
New  York  City,  of  counsel),  for  appellants.     * 

Charles  D.  Newton,  Atty.  Gen.,  and  Robert  W,  Bonyngc,  of  New 
York  City  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of  counsel),  for  respond- 
ent State  Industrial  Commissi6n. 

4=9For  other  cases  see  same  topic  A  KEY-NUMBER  it  all  Key-Nuttbered  DlRests  A  Indexe* 
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WOODWARD,  J.  Mary  Frey  was  a  girl  19  years  of  age,  living 
at  home  with  her  parents,  and  employed  by  McLoughlin  Bros^  Incor- 
porated, in  a  hazardous  employment.  On  the  10th  of  August,  1917, 
this  girl  drove  a  tack  through  one  of  her  fingers,  in  the  course  of  her 
employment,  and  one  week  later  she  died,  and  the  evidence  supportSr 
we  believe,  the  finding  that  she  died  of  blood  poisoning.  A  claim  was 
made  on  behalf  of  the  father  and  mother  as  dependents.  The  claim 
of  the  father  was  rejected,  on  the  ground  that  there  was  no  dependency 
shown,  but,  strangely  enough,  the  commission,  by  a  divided  vote,  found 
that  the  mother,  the  wife  of  the  independent  father,  fiving  in  his  home, 
was  a  dependent.  , 

[1,  2]  Of  course  the  earnings  of  this  minor  child  belonged  to  the 
father  under  the  ordinary  rules  of  law.  They- amounted  to  about  $8 
per  week.  She  had  been  working  about  two  years,  and  the  mother 
says  that  the  reason  she  was  at  work  was  because  she  was  "a  big  giri, 
and  there  was  no  reason  why  She  should  sit  around  and  do  nothing,  and 
her  father  do  all  the  work;  she  was  a  strong  girl"  We  find  no  evi- 
dence in  the  case  that  the  mother  depended  on  the  earnings  of  this 
girl. '  Her  husband  was  at  the  time  of  the  accident  (and  this  is  the  only 
time  that  the  statute  considers — Birmingham  v.  Westinghouse  Ekctric 
&  Mfg.  Co.,  180  App.  Div.  48,  50,  167  N.  Y.  Supp.  520,  and  authority 
there  cited)  drawing  a  salary  bf  $20  per  w^ek;  and  there  is  no  evidence 
f  rotn  which  it  can  be  made  to  appear  that  this  did  not  afford  the  sup- 
port of  these  two  people.  There  is  testimony  that  the  daughter  turned 
all  of  her  wages,  $8  per  week,  over  to  her  mother,  and  that  this  was 
necessary  to  the  support. of  the  family;  but  this  must  be  taken  in  con- 
nection, with  the  fact  that  the  daughter  constituted  on^-third  of  the 
family  and  presumptively  it  required  as  much  for  her  support  as  for 
any  one  of  them,  and  this  was  less  than  one-third  of  the  income  of  the 
family  from  wages. 

Moreover,  it  appears  that  the  father  owned  a  four-family  frame 
house  of  the  assessed  valuation  ofr  $4,500,  on  which  there  was  a 
mortgage  of  $2,500,  and  that  they  had  $1,000  in  bank.  The  house  was 
rented,  and  the  testimony  shows  that  the  income  was  sufficient  to  take 
care  of  the  interest  and  taxes,  and  there  is  evidence  that  the  family  at 
the  time  of  the  death  of  the  daughter  was  able  to  save  $2  per  week, 
and  that  after  tlie  death  of  the  daughter  they  were  unable  to  save  any- 
thing. It  does  not,  however,  show  that  the  ihotherwas  dependent  up- 
on the  income  of  the  daughter.  "The  statute  plainly  intended  that 
the  award  to  each  person  should  be  for  the  support  of  such  person'* 
(Matter  of  Walz  V;  Holbrook,  Cabot  &' Rollins  Corp.,  170  App.  Div. 
6,  9,  155  N.  Y.  Supp.  703;  Birmingham  v.  Westinghouse  Electric 
&  Mfg.  Co.,  180  App.  Div.  48,  52,  167  N.  Y.  Supp.  Sa^,  wnd  not  for 
the  purpose  of  paying  the  mbrtg^age  upon  the  property  owned  by  the 
claimant's  husband.  The  evidence  here  shows  without :  dispute  that 
the  mother  is  getting  the  same  support  now  that  she  had  while  the 
daughter  was  alive ;  she  merely  says  that  since  Mary's  death  she  could 
save  nothing.  But  her  husband  owes  her  the  legal  duty  of  supporting 
her ;  he  appears  to  be  abundantly  able  tb  do  this,  and  no  Jack  of  dis- 
ppsition  to  discharge  the  duty  is  shown.    The  family  goes  on  living  as 
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usual;  no  change  in  housing,  no  change  in  food,.|uel,  cfothing>  .«ftc., 
aind  because  there  is  no  surplus  to  J>ay  upoii  the  debts  of  the  husband 
we  may  not  conclude  that  the  mother  was  dependent  upoii  the  $8  a 
week  provided  by  the  daughter.  Assummg  that  it  required  all  of  the 
eaniJngs  of  the  father  and  dauffhter  to  keep  up  the  family.  expensea> 
Ae  daughter  was  contributing  less  than  a  third  of  this  ^um,  a|wi  her 
ileath,  from  a  ^financial  standjpoint,  aside  from  the  funeral  expenses  in 
excess  of  $ltXl,  would  result  m  a  saving  to  the  family.  And  the  ques- 
tion here  is  not  the  family,  for  an  award  has  been  denied  to  the  fa- 
ther, but  the  .dependency  of  the.qpQther,  and  we  find  no  evidence  in  the 
record  from  which  the  inference  can  be  drawn  tha,t  the  mother  has  any 
less  to-day -th^  she  had  when  her  daughter  was  living,  or  that  she 
was  in  any  sense  dependent  upon  her  wages  at  the.  time  of  the  accif 
dent  and  death,  .  .     ,     .      -^ 

The  award  should  be  reversed,  and  the  claim  dismissed.    All  concur. 


DA8HEW  v.  INTBKBOBOUGH  RAPID  TRANSIT  CO,  ,  ,   ! 

,      (gupreme  Court,  Appelate  Term,  Flrrt  P^artmeat.    May. IB,  1919.)  .\\ 

1.  CABBIE^B  «s»aiS(2) — INJTTBT  TO  PASSElfOEB^-OVttBOMWDlNO  Ot  CAtt^-^Nfetf- 

In  an  action  against  a  carrier  for  injuries  resulting  ftom  the  plalntifTs 
being  pushed  back  and  forth  by  people  getting  on  aha  oft  of  a  crbwdQd<car, 
causing  plaintifTs  feet  to  be  caught,  between  the  platform  and  car.  de- 
fendant having  no  empfT^y^  tipon  Ihe  plartform  to  prevent  audi  erdwdlng, 
evidence  held  to  Justify  a  jury's  flndinig  that  plaintiff's  i'njuries  wefe 
caused  by  defendant's  negligence.  .  •    .:} 

2.  Caseiebs  «=k286(3),  320(16)-r-lNJDRiE8  to  P^ssENOEBr— Obowduvg  Btudbt 

Caes— Dtrnr  of  Defendant  to  LiioT  NtJMBEB,  '  ' 

It  being  within  the  power  of  a  carrier  to  «o  Umit  the  numdier  of  passtei- 
gens  ^ho  igo  upon-  tlie  platform  and  into  t|ie.  cars  |ia  to  avoid  dangev,  it 
owed  a  duty  to  the  |HaintilX*,an  injured  passenger,  to  prevent  overcrowd- 
ing, and  whether  or  not  the  permitting  of  a  rtish,  pushing  and  crowding  on 
the  cars  and  platforms,  and  the  particular  facts  proved,  was  negligence, 
was  a  questioa  for  the  jury.  .  ,  f 

8.  CAzBiBm  #;s»«20(l) — Injubt  to  PASaEirants^-rKBOUOBHOB^Eviomicv. 

DefeodaBti  railroad  company  was  required  to  provide  plaintiff  passenger 
with  safe  place  to  ddey  aad  any  pfoot  whieb  tended  to  show  that  the  deh 
f endant  flailed  to  do  so  tended  to.  show  xiefeadant's  negligeoce,  and  ahoul4 
have  bean  subniitted  to  the  .jury. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict, r  J 

,  Action  by  Dora  Dashew  .against  the  Interborough  Rapid  Transit 
Company.  Judgment  for  defendant,  dismissing  complaint  upon  a  tirial 
before  a  jury,  and  plaintiff .  appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  terra,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ.        '  ....  i  ; 

Leon  Dashew,  of  New  York  City  (Samuel  J.  Joseph,  of  New  York 
City,  of  counsel),  "for  appellant. 

James  L*.  Quackenbush,  of  New  York  City  (Henry  F.  Gannon,  oi 
New  York  City,  of  Counsel),  for  respondent. 

*-^    ^  ■■■■   ; '  ■     '  ■  ■■*     «     f ■■     ..-  .1 -■        ,  '   ■      I         ■  T 
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WHITAKER,  J.  Plaintiff  was  a  pass^ig^r  upon  defendant's  sub- 
way train.  She  entered  the  car  at  Times  Square  for  the  purpose  of 
going  to  149th  street.  She  dighted  froln  the  local  train  at  Seventy- 
Second  street  and  took  an  express  train.  The  testimony  as  to  the 
crowded  condition  of  the  car  and  how  she  was  injured  is  as  follows: 

'*I  wait  Into  the  car.  It  wis  very  crowded,  so  they  pudied  me  in  onto  t&e 
platform,  and  then  I  remained  until  we  came  to  Ninety-Sixth  street.  Then  a 
few  pe<^le  got  off;  they  pushed  me  out  a  little  bit.  Then  some  people  got 
on  again,  and  pushed  me  back.    Then  we  got  to  125th  street^ 

She  did  not  enter  the  car  proper  of  the  express  train  at  Seventy- 
Second  street,  she  testified,  *  because  it  was  very  jammed  inside;  I 
couldn't  get  in.*'  She  also  stated  that  she  could  not  get  in  at  Ninety- 
Sixth  street,  or  UOth  street,  or  116th  street,  "because  it  was  jammed; 
the  doors  were  taken  away  by  people;  I  couldn't  get  in."  And  plaintiff 
testified  further : 

"126th  street  I  also  stood  outside  at  the  platform  of  the  car,  and  lots  of 
people  pushed  to  go  out;  then  they  pushed  me.  I  was  .trying  to  keep  back,  ao 
that  they  <!Ouldn*t  push  me;'  then  a  mob  ef  people  came  into  tbe  car;  the 
oth^  people  pushed  me  out,  and  these  people  pushed  me  back;  but  the 
other  people  I  suppose  pushed  me,  and  my  foot  slipped  into  the  platform,  it 
wag.  a  Uttle  hpl^  i^nd  ibhe  ear. 

"Q.  The  space  at  the  edge  of  the  platform  and  the  edge  of  the  car?  A.  Yes." 

And  plaintiff  continned: 

''I  was  poshed  out  from  inside  the  platform  of  the  car  into  the  space  be- 
tween the  platform  and  the  car ;  they  pushed  me  out  and  my  foot  slipped  into 
the  opening  between  the  platform  and  the  car.'' 

Plaintiff  further  testified  that  she  saw  "lots  of  pcQplc  before  me  push 
into  tbe  door."    Plaintiff  saw  no  guard  or  platform  man  present. 
'    Plaintiff's  sister  testified  that  the  car  was  "very  crowded,"  that  she 
and  the  plaintiff  could  hot  get  into  the  car  at  Ninety-Sixth  street  and 
other  stations,  and  she  further  testified: 

*'We  couldn't  get  into  the  car,  and  my  sister  wa«  standing  near  the  door, 
and  I  was  standing  beside  her,  and  at  other  stations  that  we  passed  the  con- 
dition didn't  get  any  better,  because  we  couldn't  get  into  th«  car;  we  were 
trying  to  but  we  could  not,  and  at  125th  street  lots  of  people  were  trying  to 
get  off,  and  lots  of  people  were  trying  to  get  on,  and  we  were  pushed,  and  we 
were  near  the  end  to  the  door,  and  my  sister,  her  foot  fell  In;  I  was  pushed 
out,  too,  but  then  I  heard  her  scream." 

Plaintiff's  sister  continued: 

"People  were  trying  to  get  off,  and  they  pushed  us;  then  people  were  trying 
to  get  on,  and  both  conflicted,  I  suppose,  and  the  other  people  were  in  a  huny 
to  get  out,  some  way  or  other,  and  pushed,  and  my  sister  w«it  down.  I  went, 
too;  I  did  not  go  so  far;  I  heard  her  scream ;  I  pushed,  and  I  tried  to  get 
her  out ;  I  got  scared ;  I  tried  to  pull  her  out,  and  some  people  helped  us  to 
pull." 

At  the  end  of  plaintiff's  case,  counsel  for  defendant  moved  to  dis- 
miss the  complaint,  upon  the  ground  that  plaintiff  had  not  proven  any 
negligence  on  the  part  of  the  defendant,  and  had  not  proved  herself 
free  from  contributory  negligence^  and  had  failed  to  make  a  case  or 
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prove  any  condition  of  crowding,    Th{$  court  granted.  tl\e  motion,, to 
which  plaintiff  duly  excepted^ 

The  respondent  has  taken  a  few  eX:pre3sioits  tt$ed  by  plaintiff's  wit- 
nessesy  such  as  "a  mob  of  piBople/'  "lots  ^1  people/'  "crowd  of  people," 
and  urges  that  these  expressions  do  not  convey  any  idea  of  numbers, 
tod  therefore  there  is  no  evidence  of  improper  <:rowdiQig,  or  of  an  tm-'*' 
usual  condition,  or  that  the  defendant  permitted  an  excessive  number 
of  passengers  to  enter  its  train.  Respondent  ignores  the  testimony 
above  referred  to,  perhaps,  with  the  idea  that  the  court  would  not  read 
the  record.  The  evidence  describes  a  condition  which,  ^.  urged  by 
respondent,  may  not  be  unusual ;  still  it  is,  in  the  opinion  of  the  court, 
not  only  improper,  but  positively  dangerous  to  the  passengers. 

There  has  been  much  judiciad  discussion  upon  the  questions  involved 
in  th^  case^  and  there  are  maJay  decisions  in  the  courts  based  upon  sim- 
ilar facts.  It  should  be  observed  in  the  case  under  consideration  thai 
plaintiff  was  nbt  injured  while  boarding  this  car.  She  boarded  it  safe- 
ly. She  was  injured,  after  she  had  travded  some  distance  by  the  de- 
fendant permitting,  as  she  alleges,  an  improper  crowding  of  the  en- 
trance and  exit  of  the  car  at  125th  street,  which  caused  disorder  and 
confusion,  with  no  employe  of  the  defendant  on  hand  to  regelate  or  di- 
rect or  control  the'grfeat'crowd  of  people  getting^  on  and  off  the  cars. 
As  stated  by  One.  of  plaintiff's  witnesses,  there  waa  a.  conflict  between 
those  tr3ang  to  get  out  and  those  trying;  to  get  in,. and  there  was  no  em- 
ploye to  regulate  or  prevent  this  condition. 

Respondent  cites  erases  which  it  declares  are  decisive  of  the  question 
in  its  favor.  Appellant  also  cites  cases  which  she  declares  arc  decisive 
in  her  favor.  An  examination  of  all  the  cases  cited  by  both  appellant 
and  respondent  results  in  the  conviction  that  each  case  of  the  nature 
of  the  present  one  depends  upon  its  own  peculiar  facts  and  circum- 
stances; that  none  of  the  cases  is  decisive  of  the  exact  question  in- 
volved. 

The  case  of  Buck  v.  Manhattan  Railway  Co.  (Com.  PL)  10  N.  Y. 
Supp.  107,  cited  by  the  respondent,  in  which,  it  claims,  the  facts  are 
almost  identical,  with  the  present  caSe,  held  that  plaintiff  could  not 
recover.  That  was  a  case  where  a  passenger  ^'approached  the  edge. of 
the  platform,  and  his  right  foot  was  raised  in  the  act  of  stepping  from 
It  to  the  station;  two  or  three  persons  on  the  station  platform  rushed 
on  board  the  car  and  violently  pushed  the  phintiff,  thus  throwing  him 
around,  so  that  he  lost  his  balance  and  his  foot  went  between  the  car 
and  the  station."  The  decision  is  based  upon  the  sensible  conclusion 
that  a  collision  between  one  passenger  and  another  while  boarding  and 
alighting  from  a  train  was  not  negligence  upon  the  part  of  the  railroad 
company.  And  so  we  might  examine  the  facts  of  all  the  cases  cited, 
and  would  arrive  at  the  conclusion  that  each  case  depends  upon  its 
own  peculiar  facts.  The  only  logical  way,  therefore,  is  to  determine 
whether  under  the  present  case  the  jury  would  have  been  justified  in 
finding  the  defendant  negligent. 

[1]  Under  general  principles  of  the  law  of  negligence,  we  are  of 
the  opinion  that  the  jury  would  have  been  amply  justified  in  finding 
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>  jT  cause  of  such  negligence. 

\i^  vl        [2]  We  think  it  miy  be  stated  as  a  gen^sral  principle,  within  which 

j^\        the  facts  proved  bring  the  present  case,  that  it  was  the  duty  of  the 

defendant,  it  being  entirely  within  its  power,  to  so  limit  the  number 

of  passengers  who  go  upon  the  platform  and  into  its  cars  as  to  avoid 

^nger ;  and  whether  or  not  the  overcrowding  of  the  defendant's  cars 

;  \        y\inder  the  particular  facts  proved  and  allowing  the  great  rush  and 

'*^        /  pushing  and  crowding  of  the  cars  and  platforms  was  negligence,  was 

^/     a  question  for  the  jury. 

[t]  The  defendant  was  required  to  provide  the  plaintiff  a  safe  place 
to  ride  (Graham  v.  Manhattan  Ry.  Co.,  149  N.  Y.  336,  43  N^  E.  917), 
and  any  proof  which  tended  to  show  that  the  defendant  failed  to  do 
so  was  evidence  tending  to  show  defendant's  negligence,  and  should 
have  been  submitted  to  the  jury. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event.    AH  concur. 


W.  &  S.  <?0B  CO.,  Inc  v.  N.  B,  COOK  OIL  CO.,  Inc. 

(Supreme  Ooort;  Appellate  DivUdon,  First  .Department.    Maj  2,  lAld.) 

Saubs  ^s»216 — Risk  or  Loss — Stjbvabine  Sinkin-o. 

Under  contract  for  sale  of  oil,  stlpalatlng  that  Mller's  reeponsfbDlty 
ceased  after  delivery  on  pier  from  Import  slitp,  that  s^er  was  to  bave 
option  of  canceling  sbould  goods  bet  lost  at  sea,  and  tbat  prices  did  not 
include  war  risk,  unless  spedfled,  which.  If  required,  was  .to  be  for  ac- 
count of  buyers,  where  vessel  carrying  oil  was  sunk  by  a  submarine  raider, 
the  loss  was  on  the  seller,  particularly  in  vie\^  of  otmstrucdon  of  contract 
.  by  sell^  by  letter  and  tel^honic  oommunicatioml 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  W.  &  S.  Job  Company,  Incorporated,  agains^  the  N.  B. 
Cook  Oil  Company,  Incorporated.  From  a  judgment  dismissing  the 
complaint,  plaintiff  appeals.     Judgment  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Haight,  Sandford  &  Smith,  of  New  York  City  (Wharton  Poor,  o£ 
New  York  City,  of  counsel,  and  Harold  S.  Deming,  of  New  York  City, 
on  the  brief),  for  appellant. 

Frederick  E.  Fishcl,  of  New  York  City,  for  respondent 


\ 


MERRELL,  J.   This  action  is  brought  to  recover  the  purchase  price 

of  100  barrels  of  cod  oil  and  SO  barrels  of  cod  liv^r.  oil  shipped  by  the 

\         plaintiff  to  the  defendant  from  St  John's,  Newfoundland,  to  New  York 

j         and  which  oils  were  lost  in  transit  by  reason  of  the  destruction  on 

V         October  8»  1916,  by  a  German  submarine,  ojE  the  vessel  upon  which 

the  same  were  being  transported.     The  question  involved  upon  this 

appeal  is,  upon  whom  die  loss  of  the  oils  shall  fall.- 

Both  the,  plaintiff  and  the  defendant;  are  domestic  corporations,'  each 

4=9For  oUier  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  a  Indexes 
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having'  an  ofiice  in  Ae  city  of  New  York.  On  or  about  August  29, 
1916y  the  plaintiff  entered  into  a  contract  in  writing  whereby  it  con- 
tracted to  sell  and  deliver  to  tiie  defendant  200  barrels  of  pure  New* 
foundland  tanked  cod  oil,  delivery  to  be  in  the  last  half  of  September 
from  St.  John's,  Newfoundland,  at  61  cents  per  wine  gaQon  landed  on 
dock  of  import  ship  at  Brooklyn,  N.  Y,  On  or  about  S^tember  11, 
1916,  the  plaintiff  also  entered  into  a  written  contract  with  the  defend- 
ant, whereby  the  plaintiff  agreed  to  sell  and  deliver  to  the  defendant 
200  tin-lined  barrels  of  pure  Newfoundland  nonfreering  (Norwegian 
process)  cod  liver  oil,  to  be  shipped  in  lots  of  50  barrels  monthly,  be* 
ginning  September,  1916,  at  $67.50  per  barrel  delivered  on  dock  of 
import  ship  at  Brooklyn,  aforesaid.  The  contracts  for  the  cod  oil 
and  cod  liver  oil  were  in  the  form  of  letters  addressed  to  tiie  defend- 
ant and  signed  by  die  plaintiff,  and  upon  ^ch  of  said  letters  is  noted 
the  confirmation  or  agreement  to  the  contract  as  stated  in  said  letters. 
Each  of  said  letters,  signed  by  the  plaintiff,  contained  the  following 
provision: 

""Our  responsibility  eeases  after  dcfHvery  om  ^er  ftoni  the  import  slilp. 
Sellers  to  have  the  option  ot  eanc^lnflr  oontrftet  iSioald  coods  \A  boriit  or 
loot  at  sea. 

"This  contract  is  made  subject  to  strili^es,  accidents,  delays  to  carriers,  and 
other  delays  and  conditions  una^voldable  and  beyond  onr  control.  STiould 
hui/er9  erOer  onv  merchandise  named  in  this  control  to  he  shipped  during 
timtes  0/  ioar,  the  toithkn  prieea  do  no$  include  war  riek,  un^eee  speoMly  epeo^- 
fied^  qnd  said  tear  risk,  if  required,  to  l>e  for  acoouiU  of  the  buyers,** 

The  plaintiff  construes  said  contract  provision  to  mean  that  the 
goods  were  shipped  at  the  risk  of  the  purchaser,  Of  the  goods,  ship- 
ped, 100  barrels  of  the  cod  oil  and  50  barrels  of  the  cod  liver  oil  were 
shipped  from  St.  John's,  Newfoundland,  upon  the  British  steamship 
Stephano,  of  the  Red  Cross  Line,  on  or  about  October  4,  1916.  The 
steamship  Stephano  was  sunk  by  a  German  submarine  on  its  way  from 
St.  John's  to  New  York  on  or  about  October  8,  1916,  and  the  100  bar- 
rels of  cod  oil  and  SO  barrels  of  cod  liver  oil  were  lost.  Construing 
the  contracts  for  these  oils  to  charge  the  buyer  with  the  loss  thereof 
in  transit,  the  plaintiff  brings  this  action  to  recover  of  the  defendant 
the  purchase  price  of  said  oils. 

I  am  unable  to  see  any  basis  for  plaintifPs  claim.  At  the  close  of 
the  evidence  the  court  dismissed  the  complaint  as  to  both  causes  of 
action.  The  contracts  very  plainly  state  that  the  seller's  responsibility 
ceased  after  delivery  on  pier  from  the  importing  ship,  which  would  be 
at  Brooklvn,  N.  Y.  This  provision  clearly  indicates  that  the  seller  was 
responsible  for  the  oils  until  delivery  at  the  pier.  The  seller  also  had 
the  option  of  canceling  the  contract  in  case  the  goods  were  burnt  or 
lost  at  sea.  This  relieved  the  seller  from  any  daim  for  failure  to 
deliver  the  oils  contracted  by  reason  of  the  occurrence  of  either  of  said 
contingencies.  The  contracts  contained  the  further  provision  that,  if 
the  buyer  ordered  any  6f  the  merchandise  named  in  the  contract  to 
be  Aipped  during  times  of  War,  the  prices  quoted  in  the  contracts  did 
not  include  wdr  risk,  unless  specially  specified  and  that  said  war  risk, 
if  required,  was  tb  be  on  account  of  the  buyer ;  in  other  words,  if  or- 
dered during  times  of  war,  and  if  it  became  necessary  to  take  out  a 
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war  risk  dn  the  oils,  that  the  expense  of  such  insurance  was  to  be  borne 
by  the  buyer,  or,  as  stated  in  the  contracts,  "said  war  risk,  if  requir- 
ed, to  be  for  account  of  the  buyers."  It  would  seem  that  the  thing  real- 
ly in  contemplation  by  said  clause  was  that  the  expense  of  such  insur- 
ance was  to  be  borne  by  the  buyer. 

The  loss  of  these  oils  was  unexpected  and  without  warning.  As  tes- 
tified to  by  the  plaintiff's  president,  during  a  long  course  of  dealing  and 
the  frequent  shipment  of  oils  to  defendant,  it  luid  never  been  the  cus- 
tom to  insure  the  same  against  war  risk.  The  contracts,  to  my  mind, 
clearly  indicate  tiiat  it  was  the  intention  of  the  parties  that  the  oils 
should  remain  the  property  of  the  seller,  the  plaintiff  herein,  until  de- 
livery was  made  from  the  import  ship  upon  pier  at  Brooklyn,  N.  Y. 

Within  a  day  or  two  after  the  loss,  and  before  the  ofiicers  of  plaintiff 
had  consulted  a  lawyer,  pbiintiff's  treasurer  wrote  defendant  of  the 
sinking  of  the  steamship  Stephano  and  the  loss  of  the  100  barrels  of 
cod  oil  and  the  50  barrels  of  cod  liver  oil  consigned  to  defendant,  and 
called  attention  to  the  fact  that  plaintiff  had  the  option  of  canceUng 
the  portion  of  the  sale  thus  lost,  and  that  plaintiff  had  communicated 
with  its  house  at  St.  John's  in  regard  to  the  same.  This  letter  fur- 
ther stated  that  the  same,  was  simply  a  notice  of  the  loss,  and  that 
plaintiff  would  adyise  the  defendant  in  the  course  of  a  few  days,  if  it 
was  its  desire  to  duplicate  the  lost  deliveries.  By  such  letter  the 
plaintiff  was  merely  notif3ang  defendant  that  it  could  not  hold  plaintiff 
for  delivery  of  the  oils  which  had  been  lost  at  sea,  as  the  plaintiff  had, 
according  to  its  interpretation  of  the  contract,  the  option  of  canceling 
the  contract  as  to  that  portion  of  the  oils  it  had  contracted  to  deliver 
to  defendant,  which  had  been  thus  lost  It  further  notified  defend- 
ant that  it  had  communicated  with  its  Newfoundland  house  in  regard 
to  the  same,  and  that  in  the  course  of  a  few  days  it  would  advise  de- 
fendant if  it  was  their  desire  to  ship  other  oils  to  duplicate  those  lost 
and  so  fulfill  its  contract  with  the  defendant.  This  conununication 
clearly  evidenced  an  understanding  on  plaintiff's  part  that  it  was  to 
stand  the  loss  of  the  oils.  The  letter  contains  no  suggestion  that  the 
defendant  was  expected  to  stand  such  loss,  or  was  to  be  asked  to  pay 
the  price  therefor,  unless  the  shipment  was  duplicated,  and  the  full 
quantity  of  the  oils  for  which  defendant  had  contracted  was  delivered. 

Defendant's  first  intimation  of  the  loss  of  the  oils  came  from  tlie 
public  press  announcing  the  loss  of  the  steamship  Stephano.  Defend- 
ant's vice  president  and  treasurer  at  once  called  up  plaintiff's  office  and 
talked  with. its  president,  and,  for  the  first  time,  learned  that  a  portion 
of  the  oils  which  were  to  be  delivered  to  defendant  went  down  with 
the  sunken  vessel.  During  this  conversation  plaintiff's  president  toW 
the  vice  president  and  treasurer  of  the  defendant  that,  with  relation 
to  shipment  of  the  balance  of  said  oils,  the  plaintiff  would  make  no 
further  shipments  of  oils  from  St.  John's  unless  the  defendant  assum- 
ed the  war  risk  insurance.  After  conferring  with  the  president  of  the 
defendant,  the  treasurer  told  plaintiff's  president  that  they  would  as- 
sume the  expense  of  insuring  future  shipments  of  oil  under  said  con- 
tracts. This  conversation  is  virtually  admitted  by  the  president  of  the 
plaintiff,  who  testified  that  be  told  defendant's  representative  that  for 
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fortiirre  shipments  the  defendant  would  have  to  take  out  m^urance.; 
Plaintiff's  president  acknitted  that  at  that  time  they  had  not  consultr 
ed  a  lawyer,  and  that  he  was  then  in  doubt  as  to  who  must  stand  the 
loss,  and  that  being  in  donbt  was  the  reason  why  he  went  to  a  lawyer. 

I  think  a  fair  construction  of  these  contracts  shows  that  the  loss 
was  upon  the  seller,  and  that  the  purchaser  should  not  be  held  therefor. 
The  contracts,  to  me,  seem  free  from  ambiguity,  and  certainly  the 
construction  placed  upon  said  contracts  by  the  defendant  is  borne  out^ 
by  the  practical  construction  given  them  by  plaintiff's  officials,  both 
by  their  letter  of  October  10,  1916,  to  the  defendant  company,  and 
also  by  the  telephonic  communication  between  the  plaintiff's  president 
and  the  officials  of  the  defendant. 

There  was  some  question  as  to  whether  or  not  the  shipment  of  these 
oils  was  delayed,  and  as  to  whether  or  not  the  defendant  consented^  to 
such  delay,  but  that  is  unimportant,  in  view  of  the  conclusion  which 
we  have  reached,  that  the  loss  of  these  oils  clearly  should  fall  upon 
the  plaintiff. 

The  judgment  in  defendant's  favor,  dismissing  plaintiff's  complaint 
as*  to  both  causes  of  action,  should  be  affirmed,  widi  costs.  Order 
filed.   All  concur. 


BttOK  V.  BAUMAN. 

(Snpreme  Court,  Appellate  Division,  First  Department    May  2, 1919.) 

1.  Bboxkrb  «s»86(4)  —  Action  fob  Coioossion  —  Pbocueino  Cause  —  Bvi- 

DENCB. 

In  an  action  to  recover  commissions  on  contracts  for  furnishing  equip- 
ment for  the  United  States,  army,  awarded  defendant  by  the  United  States 
goremment,  AaM,  that  the  contracts  wera  in  fact  procnred  hy  plaintU^. 

2.  Appeal  and  Bbbob  ^S917S<6) — UATOBBm  Nor  Raised  at  TBiAi^-'-^lBirivw* 

Where  not  raised  at  trial,  contention  that  plaintiff  is  not  entitled  to 
recover  commissions  on  contracts  procured  by  him  for  defendant  from  the 
United  States  government  for  furnishing  equipment  for  the  army,  on 
ground  that  agreement  ^as  <vold  ss  against  pnbUe  poUey,  wlU  be  over- 
ruled. 
8.  Con3!bactb  ^c»a23(l) — Aqbeevxht  Ta  Pbogube  Contbaot  to  Fubnish  Mili- 

TABY  EQUIPIOSNT — ^VaMDITT. 

Contract,  whereby  defendant  agreed  to  pay  plaintiff  a  certain  commis- 
sion upon  contracts  procured  by  the  latter  for  the  former  from  the  United 
States  Government  far  furnishing  'equipment  for  the  army  and  navy, 
•  wUl  not  be  held  void  as  against  public  policy,  the  service  having  been  ren- 
dered and  there  being  nothing  to  Indicate  that  any  secret  or  improper 
'     methods,  were  used  to  influence  officials'  action  in  awarding  oontracts. 
4.  CoiTRTB  «ss>97(l)— Pbecedents — Federal  Question. 

VaUdlty  of  agreement  ntode  in  New  Tork  in  time  of  war  to  procure 
eontraets  from  United  States  government  for  furnishing  army  equipment, 
in  action  between  citizens  of  state,  is  not  a  federal  question,  but  one  for 
exclusive  jurisdiction  of  state  courts,  which  in  such  case  are  not  bound  by 
federal  decisions. 

Appeal  from  Appellate  Teirm,  First  Department. 
Action  by  Albert  Beck  against  Abraham  Bauman.    From  a  deter- 
mination of  the  Appellate  Term  (105  Misc.  Dep.  584,  173  N.  Y.  Stipp. 
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772),  reversing  a  judgment  of  the  City  Courts  plaintiff  appeals.  De- 
termination of  Appellate  Term  reversed,  verdict  of  City  Court  rein- 
stated, and  judgment  entered  thereon  aflfirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNO, 
PAGE,  and  MERRELL,  JJ. 

Prince  &  Nathan,  of  New  York  City  (Alfred  B.  Nathan,  of  New 
York  City,  of  counsel),  for  appellant. 

Siegeltuch  &  Silverman,  of  New  York  City  (Albert  J.  Rifkind,  of 
New  York  City,  of  counsel),  for  respondent. 

Teitelbaum  &  Jaykowsky,  of  New  York  City  (Gustave  A.  Teitel- 
baum,  of  New  York  City,  of  counsel,  and  Louis  Jaykowsky,  of  New 
York  City,  on  the  brief),  amici  curiae. 

MERRELL,  J.  This  action  was  brought  in  the  City  Court  of  the 
City  of  New  York  to  recover  commissions  claimed  by  plaintiff  to  be 
due  him  from  defendant  on  two  contracts  awarded  defendant  by  the 
United  States  government,  one  of  which  was  for  the  manufacture  of 
60,000  army ,  overcoats  and  the  other  for  100,000  pairs  of  wool 
breeches. 

The  plaintiff  is  a  cousin  by  marriage  of  the  defendant,  and  bases 
his  claimed  right  of  recovery  upon  a  written  contract  entered  into 
between  the  parties  on  June  27,  1917,  which  provided  as  follows: 

"Abr.  BaumaDt 

"Clothing,  for  Young  Men,  Boys  &  Little  Fellows, 

"110-112  Fifth  Avenue. 

-    "New  York,  June  27,  1917. 

•*Mr.  Albert  Beck,  Far  Rockaway,  N.  Y.— Dear  Str:  Should  you  procure  a 
contract  or  contracts  for  me  from  the  U  S.  government  to  manu^ftctare  army 
uniforms  of  any  description,  and  should  I  accept  sudi  contract  or  contracts, 
I  agree  to  pay  you  a  commission  of  two  (2%)  per  centum  of  the  net  amount 
of  mK>nies  received  from  the  IT.  S.  government  from  the  manufacture  of  such 
contract  or  contracts,  and  further  agree  to  pay  the  above  two  per  cent  after 
the  rec^pt  of  each  remittance  received  biy  ipe  for  the  above  contract  or  con-  - 
tracts.  \<M'.v  truly  .V ours.  Abr.  Bauman." 

The  plaintiff  claims,  and  gave  evidence  to  show,  that  directly  after 
the  execution  of  the  contract  in  question  plaintiiF  called  upon  an  offi- 
cial of  the  Quartermaster's  Department  located  in  the  city  of  New 
York  and  applied,  in  behalf  of  his  cousin,  the  defendant,  for  a  con- 
tract or  contracts  for  the  manufacture  of  army  goods;  that  some 
discussion  was  iiad  between  the  government  official  and  the  plaintiff 
relative  to  the  financial  standing  of  the  defendant  and  of  the  latter's 
ability  to  perform  a  contract  if  awarded.  '  The  i^aintiff  was,  by  the 
official  in  the  Quartermaster's  Department,  referred  to  another  of- 
ficial at  the  city  of  Philadelphia  having  charge  of  the  awarding  of 
such  contracts.  Plaintiff  at  once  went  to  the  city  of  ^Philadelphia  in 
response  to  such  suggestion  and  discussed  with  the  Philadelphia  of- 
ficial, one  Capt.  Wheeler,  the  letting  of  contracts  to  the  defendant. 

[1]  At  the  conclusion"  of  the  interview  with  Capt.  Wheeler  the 
plaintiff  was  assured  that  the  defendant  would  be  awarded  a  contract 
for  the  manufacture  of  army  clothing,  .  Plaintiff  returned  to  New 
York,  and  on  June  29,  1917,  told  his  cousin,  thedeiendant,.  of  the 
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•neceas  of  Us 'ifiteryievi  asid  waii  assured  by  the  defendant  Aattlie 
,  pifiuntiff  need  dp  noUiuig  further  in  the  matter,  and  that  he^  the  de«* 
fendaxit^  would  take:up  with  the  New  York  Quartermaster's  Depart- 
mesit  uod  with  Capt  Wheeler  at  Philaddf^ia  the  dosing  of  the  con* 
tnK^  The  contracts  in  .question  were  awarded  the  defendant  by  the 
United  Sta^s  government  in  July  and  in  August,  1917,  and  it  is 
fairly  eslaUished  by  the  evidence  that  the  contracts  were,  in  fact,, 
procured  by  the  plaintiff.  Defendant  failed  tp  inform  the  plaintiff' 
of  having  secured  the  contracts  from  the  government,  and  plaintiff 
only  learned  that  said  contract$  had  been  awarded  tbroi^h  a- publica- 
tion knovm  as  the  United  States  Advertiser.  Plaintiff  at  once  called 
upon  defendant,  who  repudiated  bis  agreement  and  refused  jto  pay 
plaintiff  any  commission  thexieun4er.  . 

.•  Defendant  took  is$ue  with  the  plaintiff  that  plaintiff  was  the  pro- 
. curing  cause  of  the  government  contracts.  Thereupon  plaintiff, 
brought  this  action. in  the  City  Court  of  the  City  of  New  York,  and. 
the  sole  issue  raised  by  the  pleadings  herein  and  the.  sole  question  lit- 
igated upon  the  trial  was  as  to  whether  or  not  the  plaintiff  was  the 
procuring  cause  of  said  contracts.  Upon  the  trial  the  evidence  dis- 
closed that  the  plaintiff  was  entitled  to  commissions  in  the  sum  of 
$417.50.  Tlie  complaint  was  amended  to  conform  to  the  proofs,  and  at. 
the  close  of  the  evidence  a  verdict  was  rendered  by  the  jury  in  plain- 
tiff's favor  and  against  the  defendant  for  the  sum  of  $417.50,  upon 
which  the  judgment  appealed  from  was  entered  in  plaintiff's  favor 
and  against  the  defendant  in  the  sum  of  $508.28,  damages  and  costs. 

[2]  At  the  close  of  the  evidence  the  defendant  made  no  motion  to 
dismiss  the  qomplaint,  evidently  assuming  that  the  evidence  raised  a 
fair  question  of  fact  for  the  determination  of  the  jury.  After  the 
rendition  of  the  verdict  the  defendant  made  the  usual  motion  to  set 
aside  the  verdict. as  again$t  the  weight  of  the  evidence  and  upon  the 
exceptions  taken  upon  the  trial.  This  motion  was  denied.  Sub- 
sequently the  motion  to  set  aside  the  verdict  was  renewed,  and  for 
the  first  time  the  defendant  raised  the  point  which  is  now  urged  as 
ground  for  reversal,  that  the  contract  under  which  plaintiff  has  re- 
covered was  illegal  and  void  as  against  public  policy. 

[3]  Defendant's  contention  in  this  respect  is  based  upon  certain  fed- 
eral decisions,  commencing  with  the  case  of  Tool  Co.  v.  Norris,  2  Wall. 
54,  17  L.  Ed.  868,  Hazelton  V.  Sheckells,  202  U.  S.  71,  26  Sup.  Ct.  567, 
SO  I/.  Ed.  939,  6  Ann.  Cas.  217,  and  other  federal  decisions  holding 
that  a  contract  for  compensation  in  consideration  for  procuring  a 
contract  with  the  government  to  furnish  its  supplies  was  unenforceable 
by  the  courts,  and  that  such  a  contract  as  the  one  proven  here,  upon 
which  plaintiff  has  recovered,  was  void  as  against  public  policy  and 
unenforceable. 

In  the  instant  case  the  contract  under  which  plaintiff  seeks  to  re- 
cover was  entirely  free  from  any  indication  upon  its  face  that  plaintiff 
was  to  use  any  undue  influence,  bribery,  or  other  improper  means  in 
obtaining  said  government  contracts.  Indeed,  the  evidence  fails- 
utterly  to  disclose  that  the  contracts  in  question  were  procured  a.* 
the  result  of  any  improper  influence  whatever.    Plaintiff  had  been  en- 
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cased  hi  manufacturing  shirts  for  the  gdvommetit^  .and  had  some  ac- 
quaintance with  the  officiab  charged  witfi  the  awardmg  of  government 
contracts.  The  defendant  had  been  executing  some  contracts  with  the 
government  for  naval  uniforms.  Plaintiff,  desiring  to  aid  hia  rela* 
tiye  by  marriage,  suggested  to  the  latter  that  he  might  be  able  to  pro* 
cure  for  him  certain  army  contracts,  and  thereupon  the  contract 
embraced  in  the  letter  from  defendant  to  plaintiff  above  quoted  was 
made.  The  evidence  fails  to  disclose  tliat  either  between  the  parties 
hereto  or  between  the  plaintiff  and  the  government  officials  any  ne- 
gotiations were  had  as  to  the  prices  to  be  paid  by  the  government 
for  the  clothing  to  be  manufactured  by  the  defendant.  Indeed,  the 
prices  for  the  clothing  were  entirely  within  the  control  of  the  govern- 
ment and  were  arbitrarily  fixed  by  the  government  officials.  The  plain- 
tiff was  not  present  and  did  not  participate  in  the  final  letting  of  the 
contracts,  but  bases  his  claim  against  defendant  entirely  as  die  pro- 
curing cause  of  the  contracts  which  tfie  defendant  was  finally  awarded 

Some  suggestion  is  made  that  the  contracts  were  procured  through 
the  cJxercisc  of  some  political  influence  upon  the  government  officials, 
and  it  is  suggested  that  one  Martin,  who  introduced  plaintiff  to  the 
ottk:ial  in  the  Quartermaster's  Department  in  New  York,  was  at  the 
timte  of  the  trial  enjoying  some  political  preferment  The  evidence 
discloses  that  while  the  man  Martin,  at  the  time  of  the  trial,  was  a 
private  secretary  of  the  city  chamberlain  of  the  city  of  New  York, 
siich  political  appointment  came  to  him  over  seven  months  after  the 
contracts  in  question  were  obtained.  It  is  quite  likely  that  Martin, 
who  was  acquainted  with  Nixon,  may  have  had  some  understanding 
with  the  plaintiff  whereby  he  was  to  share  in  plaintiff's  commissions; 
but  so  far  as  any  undue  or  political  influence  was  concerned  the  evi- 
dence does  not  indicate  that  the  contract  was  awarded  as  the  result 
thereof.  Certainly  there  was  nothing  upon  the  face  of  the  contract, 
and  the  evidence  fails  to  disclose  any  dishonest  circumstance  in  con- 
nection with  the  procurement  of  these  contracts. 

Directly  contrary  to  the  federal  decisions  the  courts  of  this  state 
have  uniformly  held  that  contracts  of  the  character  of  that  upon  which 
plaintiff  seeks  to  recover  herein,  in  the  absence  of  proof  of  some  cor- 
rupt intention  or  the  exercise  of  some  improper  influence  in  pro- 
curing said  contracts,  are  enforceable.  In  the  early  case  of  Lyon  v. 
Mitchell,  36  N.  Y.  235,  93  Am.  Dec.  502,  it  was  held  that  an  agent 
was  entitled  to  recover  commissions  for  effecting  a  sale  of  certain 
vessels  to  the  United  States  government,  under  an  agreement  by  the 
seller  that  he  should  receive  such  commissions,  and  that  such  a  con- 
tract was  not  void  as  against  public  policy.  The  case  of  Southard  v. 
Boyd,  51  N.  Y.  177,  held  that  such  a  contract  was  valid,  and  in  the 
absence  of  some  provision  of  the  contract  to  do  an  illegal  service,  or 
to  use  some  corrupt  means  to  procure  a  charter,  and  notwithstanding 
the  fact  that  the  plaintiffs  had  intimate  relations  with  the  government 
agents,  and  were  therefore  in  a  position  to  exercise  an  influence  upon 
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micb  ioffidals^  the  poa^^feioa  of  suchinflnence  did  opt  forbid  thcJr 
employment 

Tlie  case  of  Cummins  v.  Barkalow^  43  N.  Y,  514,  seems  directly 
in  point*  That  acti<Hi  was  brought  to  recover  a  25  per  ceat«  commis^ 
4ton  on  profits  made  by  the  defendant  on  a  contract  with  the  United 
Slates  government  for.26/XX)  rifles;  the  contract  having  been  pto^ 
cured  from  the  gpvemment  by  the  plaintiff  as  the  defendant's  agent. 
In  referriog  to  ^e  aU^ed  ill^^ty  of  the  contract  the  coart  in  that 
ease said»  at  page  523: 

''In  fset  ^»  eoatract  itself  on  its  face  oontalBee  no  sQch  ^f ect.    It  called 
for  no  illegal  or  in^roper  action  on  the  part  of  Haldjsrman;  it  demanded  the^ 
use  of  no  improper  Influence.    *    *    *    It  contained  withbi  Itself  no  illegal' 
or  cormpt  element  which  stamped  it  as  yidons  and'  incapable  of  enforcement, 
and  no  proof  "wasgireD  to  show  that  it  was  thns  tainted  before  It  was  eze- 


■ .  The  case  of  Dunham  v.  Hastings  Pavement  Co.  has  been  three  times 
befpre  this  court ;  its  first  appearance  being  reported  in  56*  App.  Div. 
244,  67  N.  V.  Supp.  632, .  The  action  was  upon  a  written  contract 
reciting  that  the  defendant  desired  to  introduce  a  paving  block,  which 
it  manufactured,  into  the  city  of  New  York,  and  the  defendant  un- 
dertook to  get  the  city's  consent  to  the  use  of  such  blocks.  In  con- 
sidcratioi\  of  a  commission  of  IS  Cents  per  square  yard  the  plaintiff 
was  to  "use  and  make  all  reasonable,  honest,  and  lawful  efforts  to 
secure  the  right  from  the  city  of  New  York  to  make  bids  for  laying 
such  pavement  or  paving  blocks  upon  th6. streets  of  the  city  of  New 
York."  Plaintiff,  pursuant  to  the  agreement,  secured  for  the  ftastings 
Pavement  Company  the  right  to  bid  in  competition  with  .others  for 
paving  contracts..  The  defendant  secured  contracts  for  paving,  and 
laid  a  large  amount  of  its  blocks  for  the  city,  and  plaintiff  sued  for 
his  commissions  under  the  contract.  At  trial  court  the  complaint  was 
dismissed,  but  upon  review  by  this  Appellate  Division  the  plaintiff's 
exceptions  were  heard  here  in  the  first  instance,  and  were  sustained, 
and  a  liew  trial  was  granted.  This  court  concurred  in  an  opinion  writ- 
ten by  Hatch,  J.,  as  follows :    ! 

"It  is  conceded  that  the  contract  upon  its  Caco  is  not  tainted  with  iHegality, 
nor  does  any  other  inflrraity  appear  therein.  It  l»  entitled,  therefore,  to  find 
favor  at  the  hands  of  the  eonrt^nnless  the  proof  of  acts  tiMreunder  is  sofll- 
cient  to  establish,  as  matter  of  law,  that  it  was  a  mere  cotter  in  legal  form 
for  the  performance  of  illegal  acts,  and  that  such  waa  the  intention  of  the 
portiea  when  it  was  executed*  If  it  was  Intended  when  the  contract  was  exe- 
cuted that  under  it  should  be  performed  what  In  popular  language  is  called 
lobby  service,*  it  is  void  and  cannot  be  enforced  [citing  cases].  These  lobby 
aervices  are  generally  defined  to  mean  the  use  of  personal  solicitation,  tne 
exercise  of  personal  influence,  and  improper  or  corrupt  methods  wher^iy  leg- 
islative or  official  action  is  to  be  the  product  It  is  not,  however,  the  doing 
of  the  improper  act  which  is  the  sole  test  There  must  be  the  contract  and 
ttttent  that  it  shaU  be  performed.  Of  course,  the  doing  of  the  unlawful  act  Is 
or  may  be  evidence  of  the  intent  and  characterlie  the  contract;  but  it  is  not 
necessarUy  conclusive  of  it" 

After  the  decision  of  this  court  was  rendered  directing  a  new  trial, 
a  motion  for  a  reargument  was  made,  and  Judge  Hatch,  again  writing 
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for  this  court,  In  57  App.  Div.  42i5;  67  V.  Y.  Sflpp.  632,  reiterated  what 

had  been  said  in  support  of  such  a  contract  on  the  decision  of  the 
appeal.  On  the  retrial  the  plaintiff  recovered  a  verdict,  and  an  ap- 
peal was  taken  therefrom  to  this  Oourt,  where  the  judgment  was 
reversed,  upon  the  ground  of  erroneous  instructions  to  the  jury  upon 
the  trial.  The  case  again  appeared  in  this  court  in  118  App.  Div.  127, 
103  N.  Y.  Supp.  480,  on  an  appeal  by  the  def-endant  from  an  inter- 
locutory judgment  overruling  defendant's  demurrer  to  the  amended 
complaint.  This  court  there  affirmed  said  interlocutory  judgment 
The  opiniott  therein  by  Laughlin,  J.,  reviews  the  course  of  the  litiga- 
*tion  and  discusses  the  decisions  of  the  federal  and  state  courts  as  to 
the  validity  of  such  a  contract  It  was  then  held  by  this  court  that 
the  ^peal  did  Hot  involve  a  federal  question,  and  that  therefore  the 
doctrine  enunciated  in  Hazelton  v.  Sheckells,  supra,  and  other  federal 
djecisions,  was  not  controlling,  bu:t  that  the  question  as  to  the  validity 
of  the  contract  was  to  be  determined  by  the  decisions  of  the  courts 
of  this  state.  On  appeal  to  the  Court  of  Appeals,  the  Dunham  Case 
was  affirmed  in  189  N.  Y.  500,  81  N.  E.  1163. 

In  Swift  V.  Aspell,  40  Misc.  Rep.  453,  82  N.  Y.  Supp.  659,  the  ac- 
tion was  brought  for  a  share  of  the  profit  realized  on  orders  secured 
by  the  plaintiff  from  the  United  States  government  for  supplies  fur- 
nished by  the  defendant  to  vessels  in  the  government  service.  The 
claim  was  there  made  that  the  contract  was  void  as  against  public 
policy.  Justice  Bischoff,.  in  holding  that  the  contract  was  not  void 
as  against  public  policy,  disapproved  of  the  rule  laid  down  .by  the 
federal  decisions^  and  held  that  the  decisions  of  the  courts  of  this 
state. should  govern. 

It  seems  tp  me  that  the  recent  case  of  Chard  v.  Ryan-Parker  Con- 
struction Co.,  182  App.  Div.  455,  169  N.  Y,  Supp.  622,  sustains"  the 
appellant's  contention.  In  stating  the  opinion  of  this  court  in  thsA 
case,  Mr.  Justice  Sheam  said  : 

*7n  the  case  of  an  executory  contract,  the  law  will  not,  a}^  la  Ita  enforoer 
ment,  where  the  contract  tends  directly  to  corrupt  action,  of  secret  an^  im- 
proper resort  to  public  ofilcials.  In  an  action  to  recover  compensation  for  le- 
gitimate senricea  actually  rendered  under  a  contract  which  tends  to  corrupt 
action,  or  to  secret  and  improper  resort  to  public  officiala,  in  the  absence  of 
any  proof  that  audi  was  the  intention  and  purpose  of  the  contract,  a  recovery 
may  be  sustained." 

In  the  case  at  bar  there  is  absolutely  no  proof  offered,  upon  the 
face  of  the  contract  or  upon  the  trial,  m  anv  manner  indicating  that 
the  contract  was  corrupt,  or  that  it  involveci  any  secret  or  improper 
methods  to  influence  official  action  in  awarding  the  contracts.  There 
is  an  utter  absence  of  any  proof  that  any  such  intention  or  purpose 
was  entertained  by  the  contracting  parties.  Indeed,  in  the  opinion  of 
the  Appellate  Term,  from  which  this  appeal  is  taken  by  consent  of 
the  Appellate  Term,  it  was  said: 

"While  there  is  no  actual  -proof  in  this  c&Be  of  corrupt  apts  or  intent,  the 
only  conclusion  that  .can  be  drawn  from  the  evidence  Is  that  it  was  the  intent 
of  the  parties  that  federal  contracts  should  he  obtained  by 'plain ttif  for  de- 
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feodant  throngb  th«  Influencing  of  o(5clal  conduct  bj  personal,  political,  or 
other  conslderationa  independent  of .tbe  merits/*  105  Misc.  Rep.  684,  ITS 
N.  T.  Supp.  772. 

Thus,  while  admitting  that  there  was  no  proof  of  any  corrupt  act 
pr  intent*  the  Appellate  Term  concluded,  I  think,  without  justification 
or  support  in  the  evidence,  that  there,  must  hare  been  isoin^  dis- 
bofiesty  and  evil  intent  in  obtaining  the  contracts. 

Purdiermore,  there  was  no  allegation  in  the  answer  that  the  con- 
tract was  illegal  or  void  as  against  public  policy.  The  questldn  was 
not  raised  upon  the  trial.  The  only  question  litigated  was  as  to  wheth- 
er or  not  the  plaintiff  was  the  procuring  cause  of  the  contracts  award- 
ed .to  the  defendant.    As  stated  in  the  opinion  of  the  Appellate  Term: 

"niere  was  no  dalm  made  in  tlie  pleadings  or  on  the  trial  that  the  contract 
was  illegal.  At  the  dose  of  the  evidence  no  motion  was  made  to  dismiss,  the 
deftodant  thus  conceding  that  a  question  of  fact  was  presented  for  consider- 
Ution  l!>y  the  jury." 

'.  Under  these  circumstances  it  seems  to  me  that  the  defendant  should 
not  be  pennitted  at  thi$  late  hour  to  inject  into  the  litigation  the 
question  as  to  the.  validity  of  the  contract  sued  upon,  particularly  in 
the  absence  of  proof  of  the  adoption  of  improper  means  to  obtain 
the.  contztMits.  Without  reviewing  the  evidence  in  detciil,  the  record 
is  quite  barren  of  any  indication  of  any  improper  influence  beiiq^ 
used  in  obtaining  the  contrspcts  in  question 

[4]  The  suggestion  is  made  that  the  question  here  presented  is 
with  reference  to  a  contract  with  the  United.  States  government,  and 
that,  therefore,  we  should  be  bound  by  tbe  decisions  of  the  federal 
courts  as  to  the  validity  of  the  contract  in  question.  This  court  has 
several  times  held  that  such  an  action  as  this,  involving  th^  validity 
of  such  a  contract  upon  grotmds  of  public  policy,  is  not  a  federal 
(piestion,  buton^  for  the  exclusive  jurisdiction  of  pur  own  couiTts. 
The  action  is  between  -  citizens  of  this  state,  and  is  properly  deter- 
minable under  the  law  as  settled  by  the  state  courts.  Dunham  v. 
Hastings  Pavement  Co.,  118' App.  Div.  127,  103  N.  Y.  Supp.  480; 
Southard  v.  Boyd.  51  N.  Y.  177;  Lyon  v.  Mitchell,  36  N.  Y.  235,  93 
Am.  Dec.  502.  . 

I  conclude  that  the  determination  of  the  Appellate  Term  should  be 
reversed,  and  the  verdict  of  the  City  Court  reinstated,  aad  tbe  judg- 
ment entered  thereon  affirmed,  with  costs.    Order  filed.    All  concor* 
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BOHLOFP  V.  CATM. 
(Supreme  Court,  Appellate  Term,  First  Department    April  29,  1919.) 

)L  Judgment  «=»143(2)— tYacatino  Default— Excusb. 

The  ordinary  affidavit  as  to  meritorious  defense  la  insnffldient,  where 
there  is  no  meritorious  'excuse  shown* 

2.  Judgment  «s»167 — ^Vaoatino  DEFAU£i>--M]&&sroBioUB  Dsvensb  aud  Bx- 
ousiB. 

In  a  proceeding  to  vacate  default  Judgment,  enteced  while  defendants 
attorney  was  absent  from  the  state,  but  after  expiration  of  time  for  filing 
answer,  which  was  twice  extended  by  stipulation,  held,  there  was  neither 
such  a  meritorious  defense  nor  excuse  for  default  as  would  Justus  order 
vacating  default  without  tenns  and  ordering  plalntllTB  attorn^  to  pay 
poundage  on  a  levy  made  under  an  execution  issued  upon  the  Judgment 

Appeal  from  City  Court  of  New  York. 

Action  by  Katherine  H,  Rohloff  against  Robert  M.  Catts.  From  an 
order  vacating,  without  terms,  a  judgment  entered  against  defendant 
by  default,  and  ordering  plaintiff's  attorneys  to  pay  the  sheriff  $66^, 
the  poundage  on  a  levy  made  under  an  execution  issued  upon  the  judg- 
ment vacated,  plaintiff  appeals.  Order  reversed,  and  judgment  and 
levy  reinstated. 

Argued  April  term,  1919,  before  GUY,  WHITAKER,  and 
FINCH,  JJ. 

Coleman,  Stem  &  Gotthold,  of  New  York  City  (Richard  J.  Cronan, 
of  New  York  City,  of  counsel),  for  appellant. 

Milton  Mayer,  of  New  York  City  (Goodman  Block,  of  New  York 
City,  of  cotmsel),  for  respondent. 

WHITAKER,  J.  The  action  was  for  professional  services  ren- 
dered by  plaintiffs  assignors,  Messrs.  Stem  &  Gotthold. 

The  defendant,  Robert  M.  Catts,  appeared  voluntarily  by  his  attor- 
ney, Milton  Mayer,  and  notice  of  appearance  was  filed  November  13, 
1918.  Under  this  appearance  defendant's  time  to  answer  would  have 
expired  on  November  19th^  Upon  defendaint-s  voluntary  appearance, 
however,  the  time  for  defendant  to  answer  was  extended  by  stipula- 
tion to  November  29,  1918.  The  stipulation  extending  defendant's 
time  to  answer  contained  the  following  provision: 

"It  is  nnderstood  that  no  further  extensions  wiU  be  asked  of  or  gsanted  by 
the  lOakitlfl;' 

This  stipulation  was  accompanied  by  a  letter  specifically  calling  at- 
tention to  this  provision  in  the  stipulation.  Under  this  stipulation 
the  defendant's  time  to  answer  would  have  expired  on  November  29, 
1918.  Notwithstanding  the  previous  extension  and  notice  that  no 
other  extension  would  be  granted  defendant  voluntarily  left  the  state 
on  November  27,  1918,  and  relies  upon  his  absence  as  a  valid  excuse 
for  failing  to  interpose  his  answer.  Defendant  had  already  had  from 
November  13th  up  to  and  including  November  27th,  a  period  of  IS 
days,  before  he  left  the  city,  not  having  interposed  an  answer  before 

4t=>For  other  cases  see  same  topic  a  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indezet 
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his  departure,  and  notwithstanding  the  warning  given  him  in  the  first 
extension  of  time.  The  plaintiflF  further  extended  the  time  of  defend- 
ant to  answer  upoflQ  request  of  bis  attorney  until  December  10*  1918, 
with  notice  that  this  last  extension  until  December  10th  would  posi- 
tively be  the  last.  On  December  18th,  8  days  after  defendant's  de- 
fault, plaintiff's  attorney  recdived  a  letter  from  defendant's  attorney 
requesting  a  further  extension  of  time  upon  the  ground  that  the  de- 
fendant was  out  of  tile  state.  At  the  time  of  this  request  judgment  by 
default  had  already  been  entered,  viz.  on  December  14, 1918:  The  time 
.  to  answer  having  expired  on  December  10,  1918,  plaintiff  actually 
waited  4  days  after  defendant  had  been  in  default  before  entering  the 
judgment. 

'Hiere  are  contradictory  affidavits  as  to  certain  facts.  The  defend- 
ant sets  forth  in  the  affidavits  used  by  him  upon  the  application  to 
open  the  default  certain  negotiations  alleged  to  have  been  pending  be- 
tween the  plaintiff's  attorney  and  the  defendant's  attorney  concerning 
certain  shares  of  stock  of  the  Estill  Federal  Company,  during  which 
negotiations  it  is  alleged  that  plaintiff's  attorney  led  defendant's  at- 
torney to  believe  extension  of  time  would  be  granted  until ^uch  nego- 
tiations were  completed.  The  extensions  of  time  themselves  granted 
to  defendant  completely  refute  any  such  conclusion. 

[1]  The  only  affidavit  as  to  meritorious  defense  is  simply  the  or- 
dinary affidavit  of  merits.  This  is  not  sufficient  of  itself,  where  there 
is  no  meritorious  excuse  shown  for  opening  the  default.  As  matter 
of  fact,  upon  reading  the  record  in  this  case,  one  cannot  avoid  the  im- 
pression that  the  plaintiff's  attorney  was  justified  in  the  bdief  that 
defendant  had  abandoned  the  intention  of  putting  in  an  answer. . 

[2]  There  is  neither  such  a  meritorious  defense  nor  excuse  for  the 
default  as  would  in  our  opinion  justify  the  making  of  the  order  appeal- 
ed from.  There  is  simply  the  ordinary  affidavit  of  merits  with  some 
'  hearsay  evidence  of  payment  of  plaintiff's  claim  in  tht  affidavit  of  one 
Block. 

The  order  appealed  from  punished  the  plaintifTs  attorney  for  the 
negligence  of  the  defendant.  It  imposes  no  terms  upon  the  defendant 
for  his  inexcusable  negligence,  and  orders  the  plaintiff's  attorney,  who 
'  is  entirely  innocent  of  any  unfair  practice,  and  who  has  been  liberal 
to  defendant  in  the  extension  of  time,  to  pay  over  $66  as  a  penalty 
for  pursuing  his  strictly  legal  rights. 

Applications  to  the  court  to  open  defaults  for  failure  to  answer 
within  the  time  prescribed  by  the  Code  of  Civil  Procedure  should  not 
be  granted,  unless  the  defendant  shows  a  meritorious  defense,  and  al- 
so a  meritorious  excuse  for  his  neglect.  Indiscriminate  granting  of 
motions  to  open  defaults  for  failure  to  answer  is  subversive  of  ordkrly 
procedtu-e  in  the  courts,  and  should  not  be  encouraged. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
motion  denied,  witii  $10  costs,  and  the  judgment  and  levy  reinstated. 

GUY,  J.,  concurs. 
FINCH,  J.,  takes  no  part 
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BOHJiBi38TBIN  T.  GOHN. 

(Supreme  Ck>art,  Appellate  Diviaioii,  First  D^artment    Ifay  9,  MMJf 

ItoAL  ^=93— Skpasazib  T&iai.  of  I68UE&— LnoTATioiTs— Baivkruftgt. 

In  action  upon  guaranty,  plaintiff  held  entitled  to  separate  trial,  under 
Code  Cly.  Proc.  {  073,  of  Issues  raised  by  afflrmative  defenses  of  limita- 
tions and  dis<Siarge  of  oUlgatlon  la  bankcaptcy*  sluoe  determliiallon  of 
either  of  tbeee  defenses  in  favor  of  defendant  wonld  terminate  the  UtI- 
gatlon  and  render  trial  upoa  the  merits  unnecessary. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Emma  Schleestein  against  Lester  Cohn.  From  an  order 
denying  plaintiff's  motion  for  a  separate  trial  of  the  issues  raised  in 
two  affirmative  defenses  in  the  answer,  plaintiff  appeals.  Reversed, 
and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Jonas  &  Neuburger,  of  Brooklyn  (M.  L,  Jacobs,  of  New  York  City, 
of  counsel/  and  Adolph  Feldblum,  of  New  York  City,  on  the  brieO> 
for  appellant. 

Steinberg  &  Levin,  of  New  York  City  (Louis  H.  Levin,  of  New 
York  City,  of  counsel),  for  respondent 

PER  CURIAM.  The  action  is  to  recover  upon  two  written  instru- 
ments guaranteeing  the  payment  of  two  bonds  secured  by  mortgages 
upon  real  estate.  The  fourth  defense  is  that  the  cause  of  action  is  t^- 
red  by  the  statute  of  limitations ;  the  fifth,  that  the  obligation  was  dis- 
charged in  bankruptcy  proceedings.  The  determination  of  cither  of 
these  defenses  in  favor  of  the  defendant  would  terminate  the  litigation 
and  render  a  trial  upon  the  merits  unnecessary. 

Section  973  was  added  to  the  Code  of  Civil  Procedure  for  the  pur- 
pose of  providing  for  the  speedy  trial  of  such  pleas  in  bar.  Smith  v. 
Western  Pacific  Ry.  Co.,  144  App.  Div.  180,  128  N.  Y.  Supp.  966. 
affirmed  203  N.  Y.  499,  96  N.  E.  1106,  40  L.  R.  A.  (N.  S.)  137. 
Ann.  Cas.  1913B,  264;  Pemberton  v.  McAdoo,  149  App.  Div.  20, 
133  N.  Y.  Supp.  627;  Warner  v.  Star  Co.,  162  App.  Div.  461,  147 
N.  Y.  Supp.  803;  Reich  v.  Cochran  et  al.,  171  App.  TAv.  113,  157  N. 
Y.  Supp.  130. 

The  order  will  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  granted,  with  $10  costs.    Order  filed.. 
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,     In  re  SHEBDTS  ESTATfi. 

-    ■       ■  ■  ■  <      .    .  .     ' 

1.  Mabriaoe  ^^50(1) — ConhcoK-LAw  Mabbiaok  BirmxiNG  SuBvrviifa  Sfoucdb 

.  TO  LETTEH8  OF  ADMINISTRATION. 

Evl<)etk*9  ^(0ld  not  to' flhow  a' common-law  ^narrtaipe  sabseqatftit  to  dl- 
Torce.of  '^titiOQjen  wife- ana  lat^tate,  whicb  would  eatttte  petttioiMr  to 

lettecB  of  fidmlnistration. 

2..  DlTOBOB  ^3»32&^FO]ISIG^  DiVOBCB — ESTOPPSZ.. 

Where  wife  procured  divorce  in  Illinois,  husband  being  served  by  pub- 
lication, she  Is  estopped,  after  his  death  and  for  the  purpose  of  securing 
'letters  of  administration  upon  his  estate,  to  urge  that  the  divorce  was  in- 
valid, in  that  the  husband  was  not  personally  serr^d  with  commons  and 
eomplalnt 

In  the  matter  of  the  estate  of  Thomas  R  Sheedy,  deceased.  On 
application-  of  alleged  widow  of  deceased  for  letters  of  administration. 
Application  denied. 

Armstrong  &  Keith,  oif  New  York  City  (John  S.  Keith,  of  New  York 
City,  of  counsel),  for  petitioner. 

John  J.  Dwycr,  of  New  York  City,  for  intervener. 

COHALAN,  S.  This  is  an  appHcatiori  for  letters  of  administration, 
made  by  pne  who  alleges  she  is  the  widow  of  the  intestate.  Sisters  ap- 
pear and  object  to  thef  granting  of  the  letters  to  the  petitioner  on  the 
ground  that  she  is  not  the  widow  of  the  intestate. 

The  petitioner  was  married  to  the  intestate  by  a  ceremooial. marriage 
January  10,  1884.  Subsequently  a  €*ild  was  born.  In  1890  the  pe- 
tioner  separated  from  the  intestate  and  went  to  Chicago  and  there  ob-  . 
tained  a  divorce  from  the  intestate.  The  intestate  was  served  by  pubr 
lication.  Both  the  petitioner  and  intestate,  it  appears,  were  very  fond 
of  the  child,  and  on  that  account  again  lived  together  subsequent  to 
1890  for  about  2  years.  The  child  died  in  1892,  and  in  1893  the  pe- 
titioner again  separated  from  the  intestate  and  did  not  see  him  until 
1916,  a  period  of  23  years.  In  the  meantime,  in  1906,  she  married  in 
Detroit,,  by  a  ceremonial  marriage,  one  Francis  J.  Doyle.  It  does  not 
appear  how  long  she  lived  with  him.  She  claams'  that  she  .married 
Doyle,  believing  Thomas  F.  Sheedy,  the  intestate,  to  be  dead ;  but  it' 
appears  that  she  made  no  sufficient  effort  to  ascertain  whether  or  not  . 
he  was  dead  or  alive.  If  she  had  done  so,  she  would  have  undoubted- 
ly found,  upon  inquiry  around  New  York,  where  he  always  lived,  that 
he  was  alive.  In  1916  she  applied  to  the  courts  of  Detroit  and  had  the 
marriage  to  Doyle  annulled,  on  the  ground  that  her  husband,  Sheedy, 
was  alive  at  the  time  she  married  Doyle,  and  that  she  was  not  divorced 
from  her  husband. 

The  petitioner  is  attempting  two  things :  First,  to  show  that,  because 
the  defendant  in  the  action  in  Chicago  was  not  personally  served  with 
the  summons  and  complaint,  the  divorce  so  obtained  was  invalid  tmder 
the  laws  of  this  state ;  that  therefore  she  was  always  the  wife  of  Thom- 
as Sheedy  notwithstanding  such  decree  of  divorce,  and  that  at  the  time 
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she  married  Doyle  in  1906  a  valid  marriage  existed  between  herself 
and  Sheedy  and  the  marriage  to  Doyle  was  bigamous  and  void.  An- 
other alternative  is  introduced.  In  the  event  ika/t  this  court  should 
hold  that  the  divorce  in  Chicago  was  properly  obtained,  the  petition- 
er claims  a  common-law  marriage. 

[1]  As  to  the  latter  proposition,  I  cannot  see  how  a  c(Mnmon-law 
marriage  can  be  sustained.  After  the  divorce  in  1890  she  lived  with 
the  intestate  2  years,  then  separated  from  him,  did  not  live  with  him 
I  for  23  years,  did  not  even  see  him,  and  in  1906  married  Doyle,  then 
had  the  marriage  to  Doyle  annulled,  and  proceeded  to  live  with  the 
intestate  from  1916  until  his  death,  which  happened  in  1918.  On  that 
state  of  facts  I  cannot  see  how  she  can  claim  that  there  was  any  com- 
mon-law marriage.  She  seems  to  have  been  playing  fast  and  loose 
with  all  marriage  laws,  and  living  with  whomsoever  it  best  suited  her 
fancy  at  any  particular  time. 

[2]  As  to  the  decree  of  divorce  obtained  in  Chicago  in  1890,  at 
least  so  far  as  administration  of  the  estate  is  concerned,  that  has  been 
held  to  be  valid.  Matter  of  Swales,  60  App.  Div.  599,  70  N.  Y.  Supp. 
200,  affirmed  without  opinion  172  N.  Y.  651,  65  N.  E.  1122.  That 
case  was  decided  on  the  same  state  of  facts  as  here  presented.  The 
alleged  widow  obtained  a  divorce  in  the  state  of  Illinois.  Service  was 
made  by  publication  only.  The  decedent  did  not  appear  in  the  action, 
and  on  the  death  of  the  former  husband,  when  the  widow  applied  to 
be  appointed  administratrix,  the  court  held  that  the  law  or  public  policy 
did  not  permit  a  married  woman  to  invoke  the  jurisdiction  of  a  foreign 
court,  and  later  repudiate  Ihe  decree  of  that  court,  which  she  was  in- 
strumental in  obtaining,  dissolving  the  marriage,  for  the  purpose  of 
entitling  her  to  letters  of  administration  upon  the  estate  of  the  deceas- 
ed hus^nd  so  divorced.  When  the  petitioner  lived  with  the  intestate 
subsequent  to  the  divorce  for  2  years  around  1890,  and  for  2  years 
around  1916,  no  common-law  marriage  appears  to  have  been  meant 
or  intended  by  the  petitioner. 

In  view  of  all  the  foregoing,  I  am  of  the  opinion  that  die  petitioner 
is  not  entitled  to  letters  of  administrs^on  upon  the  estate  of  the  in- 
testate, and  the  same  will  be  denied  her.    Matter  of  Swales,  supnL 

Submit  decree  on  notice. 
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MEMORANDUM  DECISIONS 


In  the  matter  of  the  cUim  of  Abraham 
ABELSON  for  compensation  tinder  the  Work- 
men's Compensation  Law.  STATE  INDUS- 
TRIAL COMMISSION,  respt..  v.  STEINWAY 
&  SON9,  employer,  and  the  Travelers'  In- 
surance Company,  insnrance  carrier,  applts. 
(Supreme  Court,  Appellate  Division,  Third  De- 

Sartment,  May  7»  1919.)     Award  unanimous- 
r  affirmed. 

In  the  Matter  of  the  Probate  of  the  Last 
Win  and  TesUment  of  Oelia  ALEXANDER, 
deceased.  (Supreme  CJourt,  Appellate  Division, 
Fourth  Department.  Hardi  5,  1919.)  Mo- 
tion granted,  and  appeal  dismissed,  with  costs. 

Louis  B.  ALLEN,  Applt,  v.  T^HIliam  B. 
READ  et  aL,  Respts.  (Supreme  Court,  Appel- 
late Division,  First  Department.  May  9. 1919.) 
Order  afSrmed  with  $10  costs  and  disburse- 
ments.   No  opfnloiL    Ordet  filed. 

In  the  Matter  of  the  Claim  of  Annie  AM- 
BERMAN,  appellant,  upon  the  Petition  of 
Frank  N.  LANQ,  respondent,  to  render  and 
settle  his  account  as  executor  of  Catherine 
Rhodes,  deceased.  (Scu>reme  C^urt,  Appel- 
late Division,  Second  department.  March  14, 
1919.)  Decree  of  the  Surrogate's  Court  ox 
Nassau  County  affirmed,  with  costs.  No  opin- 
ion. hCIIs,  Rich,  Blackmar,  and  Kelly,  JJ.* 
concur.   Jenks,  P.  J.,  not  votins. 

Matter  of  Ignace  I.  APFEL,  an  attorney. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. May  9,  1919.)  Reference  ordered 
before  Hon.  John  W.  Gk>ff,  official  referee. 
Settle  order  on  notice. 


Georre    ARUSS, 
«ON 


Respt,    v. 
mPOF 


HERBERT 
BRENON  FIUl  OOR^RATION,  Applt 
(Supreme  Court,  Appellate  Divisian,  First  De« 
partment.  AprU  25,  1919.)  Jud^ent  and  or- 
der affirmed,  with  costs.  No  opmion.  Laugh- 
Bn,  J.,  dissenting.   Order  filed. 


C.  Arthur  ARNSTEIN,  as  Trustee,  etc.,  ▼. 
Wmiam  J.  JUNOE  et  al.,  as  Ez'rs,  etc.;  et  aL 
impld.  (Supreme  Court,  Appellate  Division, 
First  Department.  March  21,  1919.)  Motion 
to  ^smiss  appeal  granted,  with  $10  costs. 
Order  filed. 

John  A.  BACH,  as  Administrator,  etc.,  Ap- 
pellant,   ▼.    Robert    WEAVER,    Respondent 


giupreme   Court,  Appellate  Division,   Fourth 
epartment    September,    1918.)    Appeal    dis- 
missed, without  costs,  upon  stipulation  filed. 

Philip  BACHERT  et  al.,  Applts.-Respts.,  v. 
Charles  A.  WHITE,  Applt-Respt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
March  12,  1919.)  Order  modified,  so  as  to 
sustain  also  the  demurrer  to  the  fourth  sepa« 
rate  defense  in  the  answer,  and,  as  so  modi- 
fied, affirmed,  without  costs  of  this  appeal  to 
either  party.   All  concur. 

Guivani  BALDICINI,  appellant,  t.  NEW 
TORK  CENTRAL  RAILROAD  GOBIPANY 
and  Village  of  Tarrytown,  respondents.  (Su- 
preme Court,  Appellate  Division,  Seoond  I>e- 
partment  April  17,  1919.)  Judfgment  unani- 
mously affirmed,  with  costs,  on  authority  of 
Moenig  T.  New  Tork  Central  Railroad  Com- 
pany and  Village  of  Tarrytown.  —  App.  Div. 
— ,  175  N.  Y.  SuDP.  ew.  decided  herewith, 
and  findings  modified  as  indicated  tn  our  de- 
cision therein.  Settle  order  baCore  Mr.  Jus- 
tice Blackmar. 

In  the  Matter  of  the  Intermediate  Settle- 
ment of  the  Accounts  of  Anson  BALDWIN, 
as  Trustee,  etc.,  of  Abfiah  Curtiss,  deceased. 
(Supreme  Court,  Appemite  Division,  Second 
Department.  April  U,  1919.)  Motion  denied, 
wijjhout  costs. 

In  the  matter  of  the  daim  of  Sarah  A. 
BALMER,  as  widow  of  Andrew  L.  Balmer, 
claimant,  respt.,  t.  John  WANAMAKER,  Em- 
ployer, and  (ieneral  Accident,  Fire  &  Life  As- 
surance Corp.,  Ltd.,  of  Perth,  Scotland,  in- 
surance carrier,  applts.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  Ukj  7, 
1919.)   Award  unanimously  affirased. 

BANK  OF  ANGELICA,  Respt.,  t.  Elmer  B. 
MILLER,  Applt  (Supreme  Court.  Appellate 
Division,  Fourth  Department.  March  12, 
1919.)  Judgment  and  order  reversed,  and  new 
trial  granted,  with  costs  to  appellant  to  abide 
event,  unless  the  plaintiff  shall,  within  10  days, 
stipulate  to  waive  all  costs  after  notice  of 
trial  and  to  pay  the  defendant's  costs  and  dis- 
bursements after  notice  of  trial,  including  wit- 
nesses* fees,  within  1(>  days  after  the  same 
have  been  taxed  upon  notice,  in  which  event 
the  judgment  is  modified  accordingly,  and,  as 
so  modified,  is,  together  with  the  order,  af- 
firmed, without  costs  of  this  appeal  to  either 
party.    All  concur. 
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Ira  0.  BARBER,  Applt,  v.  INTERNA- 
TIONAL AUTOMOBILB  LEAGUE,  Respt 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  March  6,  1919;)  Motion  fOt  Ire- 
argument  denied,  with  $10  costs.  Motion  for 
leave  to  appeal  to  Court  of  Appeals  denied. 


Joseph  BARKOWSKT,  aji  infant,  etc..  AppLt, 
V.  MINBRAL  RAILROAD  &  MINING  CO., 
impleaded,  etc.,  Respt.     (Supreme  Court,  Ap- 

^eflate  Division,  First  Department    April  11, 
919.)      Order   affirmed,   with   $10    costs   and 
disbursements.    No  opinion.    Order  filed. 


Joseph  BARKOWSKT  Applt,  t.  SUSQUE- 
HANNA COAL  CO.,  impleaded,  etc.,  Respt 
(Supreme  Court  Appellate  Division,  First  De* 
partment  April  11,  1919.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion^ 
Order  filed. 


Biatter  of  BARNEY  B.  JACOBS  CO.,  Inc. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  11,  19190  Motion  for  stay 
fl'anted  pending  appeal.    Settle  order  on  no- 


BASS  &  BASS,  Inc.,  v.  Albert  NEUMARK 
et  al.  (Supreme  Court  Appellate  Division, 
First  Department  April  25,  1919.)  Motion  to 
dismiss  appeal  denied,  with  $10  costs.  Order 
filed. 


BASS  A  BASS,  Inc.,  Respt,  v.  Albert 
NEUMARK  et  al.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department  May 
9,  1919.)  Order  modified,  by  rcQuiring  as  a 
condition  for  opening  the  default  that  defend- 
ants pay  a  trial  fee  and  the  necessary  dis- 
bursements .of .  the  inquest  and  $10  coats  of 
motion,  and,  as  so  modified,  affirmed,  without 
costs.    No  opinion.    Settle  order  on  notice. 


Etta  BAUM,  applt,  v.  Max  MAYER,  ren^s. 
(Supreme  Court  Appellate  Division,  First  De- 
partment .March  21,  1919^  Judgment  and 
order  affirmed,  with  coats.  No  opinion.  Order 
filed. 


BAYARD  PRODUCTS  CO.,  Inc.,  Respt, 
V.  Paul  GROSS,  impleaded,  etc.,  Applt  (Su- 
preme Court,  Appellate  Division,  First  De- 
SEirtment.  Mav  9,  1919.)  Order  (167  N.  Y. 
upp.  528)  affirmed^  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 

BAYARD  PRODUCTS  CO.,  Respt,  v.  Da- 
vid K.  HILL,  impld.,  etc.,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department 
May  9,  1919.  Order  affirmed,  with  $10  costs 
and   disbursements.    No   opinion.    Order   filed. 


Matter  of  Daniel  BAYTON  et  aL  (BOLLEB 
V.  SPIRO).  (Supreme  CJourt  Appellate  Divi- 
sion, First  Department  April  25,  1919.)  Mo- 
tion to  diaiidiB  aU^eal  denied,  with  $10  costs. 
Order  filed.  

'  Daniel  W.  BEAGLE,  applt,  t.  Martin  ROG- 
ERS, respt.  (Supreme  Court,  Appellate  Divi- 
sion, Tlurd  Department  May  7,  1919.)  Inter- 
locutory judgment  unanimously  affirmed,  with 
costs,  with  leave  to  th6  plamtiCf,  within  20 
days,  to  withdraw  demurrer  and  plead  over, 
upon  payment  of  c»sts. 

William  J.  BEAULEY,  Applt,  v.  Harriet  W. 
BEAULEY,  Respt  (Supreme  Court  Appellate 
Division,  First  Department  April  25,  1919.) 
Order  reversed,  ana  motion  denied.  Ko  opin- 
ion.   Order  file^ 

William  J.  BEAULEY,  applt-reapt,  v.  Har- 
riet W.  BEAULEY,  respt. -applt.  (Supreme 
Court,  Appellate  Division,  First  Department 
April  26,  1919.)  Order  modified,  by  striking 
out  provision  for  alimony,  and,  as  so  modified, 
affirmed,  without  costa.  Vo  opinion.  Order 
filed. 

In  the  matter  of  the  judicial  setttement  of 
the  accounts  of  Martha  A.  A.  BEER,  as  admin- 
istratrix, 9tc,,  of  William  C.  Beer,  deceased. 
glupreme  Court,  Appellate  Division,  Second 
epartment.  April  5,  1919.)  Order  of  reset- 
tlement affintted.  with  $10  costs  and  disbxirse- 
ments;  order  or  December  81,  1918,  as  reset- 
tled by  the  order  of  January  31, 1919,  reversed, 
with  $10  costs  and  disbursements,  and  motion 
for  a  jury  trial  remitted  to  '  the  Surrogate's 
Court  of  Westchester  CJounty  for  consideration 
and  determination,  upon  the  ground  that  the 
administratrix's  demand  for  a  jury  trial  was 
sufficient  as  to  the  daim  of  the  appellant  Ryan, 
although  it  askM  tor  ti  jury  trial  of  other  is- 
sues as  well,  and  that  the  administratrix  had 
an  absolute  risht  to  have  such  jury  trial,  and 
tbat  the  same  should  now  be  granted  to  her. 
Jenks,  P.  J.,  and  MUls,  Putnam,  Blad^mar.  and 
Kelly,  JJ.,  concur. 

Louis  BEGUN  et  aL  vl  David  SILVER- 
STEIN  et  al.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  April  11,  1919.) 
Application  denied,  with  $10  costa.  Order 
signed. 

Walter  L.  BELL,  respondent  v.  LEPRES- 
TRE,  MILLER  &  CO,  Inc^  appellant  (Su- 
preme Court,  Appellate  Division,  S^econd  Der 
partment  April  17.  191i^.)  Judgment  unani- 
mously affirmed,  wltn  costs.    No  opinion. 

Benjamin  BERNSTEIN  ▼.  Annie  BERN^ 
STEIN  et  aL  (Supreme  Court  Appellate  Di- 
vision, First  Department  April  25,  1919.) 
Motion  for  atay  granted.  Settle  order  on  no- 
tice. 
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Bddamltt  BWMmmS  ^.  .Aaafo  BSRK- 
STESIN  et  al.  (SUipMme  Court,  Appellate  Di- 
vision, First  Beptrtttitat.  May  9.  wM  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs, 
unless  appellant  comply  with  terms  stated  in 
order.    Order  filed.  »    > 

Herbert  BXSRKI  et  al.,  as  executors,  etc^  of 
WHliam  Berri,  deceased,  respondent,  v.  BEAL- 
TT  ASSOCIATISI^  et  al.,  defendants,  and  El- 
liott H.  King  and  Sophia  fiair  Goods  Company, 
Inc.,  appellants.  (Supreme  Court,  Appellate 
Division,  Second  Pejpartmsnt;  Apra  17,  1919.) 
Interlocutory  ivdgmont  affirmed,  with  costs* 
No  opinion.  Mills,  Rich.  Blackmar,  and  Jaj- 
cox,  JJ.,  concur.    Jenks,  F.  J.,  not  voting* 

Jacques  BIGIO  et  aL  v.  Abraham  SAHDALA 
&  SON.  (Supreme  Court,  Anpeilate  Division, 
First  Department  May  9,  1919.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs.  Order 
filed. 

Luke  BLAEB  v.  Jacob  MATTBRN.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. May  9,  1910.)  Motion  denied,  with 
$10  costs.    Order  filed. 


Otto  BLOCK  and  Another,  Respondents,  v. 
Theodore  SCHELUNG,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
September,  1918.)  Appeal  dismissed,  unless 
appellant  shall  file  and  serve  printed  briefs  by 
October  4th,  and  be  ready  for  argument  on  Oc- 
tober 8th. 

lister  I.  BLOHM,  appellant  ▼.  Edward  B. 
BLOHM,  Individually  and  as  Executor,  etc.,  re- 
spondent (Supreme  Ourt  Appellate  Division, 
Second  Department  April  25.  1919}  Motion 
to  dismiss  appeal  referred  to  Hon.  Edward  B. 
Thomas,  as  official  referee,  to  take  proof  of  the 
facts,  and  report  to  this  court 


Seymour  W.  BONSALL,  respondent  v.  Bea- 
trice C.  SHIVERICK,  appellant  (Supreflae 
(!V>urt,  Appefiate  Division,  Second  Department 
April  6y  1919.)    Motion  denied. 

Sidney  K.  BOOTH  v.  COMMERCIAL  AD* 
VERTISER  ASSOCIATION.  (Supreme  Court 
Appellate  Division,  First  Department.  April 
2&,  1910.)  BdU>tiosi  to  diraiss  appeal  granted, 
with  $10  costs.    Order  filed. 


In  the  matter  of  the  claim  of  Mrs.  Kade 
BOTTJER,  dainSant,  applt,  v.  WALL  ROPE 
WORKS,  inc.,  employer,  and  Employers'  Lia- 
Ulity  Assurance  Corporation,  Ltd.,  insurance 
carrier,  respts.  (Supreme  Court,  Appellate  Di- 
Tision,  Third  Department  May  9,  1919.)  De- 
cision of  commission,  setting  ande  and  resdnd- 
ing  award  to  daimant  unanimously  affirmed. 


BOWBRT  OAIIINQS  BAmC,  KaspC,  y.  Wal- 
ter E.  WARD,  iamld«,  etc,  Applt  (Supreme 
Ctort  Appellate  Division,  Pint  Department 
March  21,  1919.)  Order  affirmed,  with  ^0 
costs  and  disbursements,  with  leave  to  defend- 
ant to  withdraw  demurrer  and  to  answer  on 
payment  of  costs  in  this  court  and  at  Special 
Term.    No  opinion.    Order  filed. 

Alfred  BOTBR,  respondent,  v.  NEW  YORK 
CENTRAL  RAILROAD  COMPANY,  appdlant 
(Supreme  Court,  Appellate  Division,  Second 
Department  April  25,  1919;)  Judgment  and 
orcfer  unanimously  affirmed*  with  costs.  No 
opinioiL 

In  the  matter  of  the'  claim  of  Felix  BRAS- 
TOWICZ  for  compensation  under  the  Work- 
men's Ompensation  Law,  dadunant,  reent,  v. 
DOEHLER  DIE  CASTINQ  COMPANY,  em- 
ployer, and  MtMUL  Life  Insurance  (>>mpany,  in- 
surance carrier,  applts.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department  May  9, 
1919.)    Motion  denied. 


Soi^e  BRENNKDEt  v.  FIRS  ASSOCIATION 
OF  PHILADELPHIA.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  March  21, 
1919.)    Application  granted.    Order  signed. 


Charles  N.  BRIZSB,  Respt,  v.  Frederick  J. 
LISMAN  et  aL,  Applts.  (Supreme  Court  Ap- 
pellate Division,  First  Department  May  9, 
1919.)  Order  ail^med,  with  |10  costs  and  dis- 
bursements. No  opinion.  Order  filed.  See, 
also,  18^  Appb  Div.  271,  172  N.  Y.  Supp.  847. 


BRONX  GAS  &  BLBCTRIO  CO.,  Applt,  v. 
PUBLIC  SERVICE  COMMISSION,  ctc^  et 
al^  Respts.  (Supreme  Ck>urt  Appellate  Divi- 
sion, First  Department  May  9,  1919.)  Order 
affirmed,  with  SlO  costs  and  disbursements. 
No  opinion.    Order  filed. 


Elmo  BROWN,  et  al.,  constitutinr  the 
Board  ct  Trustees  for  School  ^District  Noi  8, 
Town  of  Qreenburgh,  Westchester  County,  ap- 
peUants,  v.  William  BUNSELMEYEB  et  al., 
etc.,  respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department  April  6,  1919.) 
Motion  granted,  without  costs. 


Matter  of  Caroline  A.  BRXTNDAC^B,  deceas- 
ed. (Supreme  Court,  Appellate  Division, 
First  Department  April  11,  1919.)  Motion 
granted.    Order  filed. 


Ida  P.  BRYDE  v.  Fridtjof  BRYDB.  Su- 
preme Court,  Appellate  Division,  First  De- 
partment May  9,  1919.)  Motion  denied,  with 
|10  costs  and  stay  vacated. 
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ld£  P.  BRTDB,  B«tpt,  ▼.  Friatjaf  BKZD'B, 
▲pplt.  (Supreme  Courts  Appellate  IMvision, 
B^st  Department.    May  9,  1919.)     Order  |^- 


firmed,  with  ftlO  costa  and  diabnrsements. 
opinion.    Order  filed. 


No 


In  the  matter  of  the  petition  of  OeoVge  O. 
BUECHNER  to  render  and  settle  his  accounts 
as  Trustee  under  the  Last  Will  and  Testament 
of  Charles  F.  Qrifflth,  deceased.  (Supreme 
Oonrt,  Appellate  Division,  Second  Department. 
April  5,  1919.)  I>ecree  of  the  Surrogate's 
Court  of  Kings  County  (106  Misc.  Rep.  175, 
172  N.  Y.  Supp.  812)  affirmed,  with  coats  pay- 
able out  of  the  estate,  on  the  opinion  of  the 
surrogate.  Mills^  Rich,  and  Kelly,  JJ.,  concur. 
Jenks,  P.  J.,  and  Blackmar,  J.,  dissent. 

William  A.  BUNTING,  appellant,  t.  David 
P.  SAMMON,  respondent  (Supreme  Court, 
Appellate  Diyi8i<m,  Second  Department  April 
5, 1919.)    AppUcation  denied,  with  $10  costs. 

BURT  OliNBT  CANNING  CO.,  applt,  ▼. 
STATE  of  New  York,  respt  (Supreme  Court, 
Appellate  Division,  Third  Department.  May 
7,  1919.)  Judgment  unanimously  ^rmed,  with 
costs. 

Arthur  BUSHEL,  appeUant,  t.  NEW  YORK 
CENTRAL  RAILROAD  COMPANY  and  The 
Village  of  Tarrytown,  respondents.  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  17,  1919.)  Judgment  unanimously  af- 
firmed, with  costs,  on  authority  of  Moenig  v. 
New  York  Central  Railroad  Company  and  Vil- 
lage of  Tarrytown.  —  App.  Div.  — ,  175  N. 
Y.  Supp.  (H55,  decided  herewith,  and  findings 
modified  as  indicated  in  our  decision  therein. 
Settle  order  before  Mr.  Justice  Blackmar. 


Carl  R.  BYOIR.  Applt,  v.  James  M. 
PIERCE  et  at,  Kespts.  (Supreme  Court 
Appellate  Division,  First  Department  April 
4,  1919.)  Judgment  affirmed,  with  costs.  No 
opinion.    Smith,  J.,  dissenting.    Order  filed. 

Helene  L.  BYRNE,  Applt,  r.  John  F. 
BYRNE  et  al.,  Respts.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  March 
2ft,  1919.)  Order  modified  as  provided  In  or- 
der, and^  as  so  modified,  affirmed,  without 
costs.    No  opinion.    Order  filed. 


Matter  of  Horace  D.  BYRNES,  an  attorney. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. May  9,  1919.)  >Motion  for  com- 
mission to  take  testimony  granted.  Settle  or- 
der on  notice. 

In  the  matter  of  the  Judicial  settlement  of 
the  account  of  Ellen  CALLAHAN,  as  admin- 
istratrix, etc.,  of  Thomas  F.  O'Brien,  decease 
ed.       (Supreme     Court,     Appellate    Division, 


«.  UUai     OHen 
N.  Y.  £Uipp.  268) 


Third  D^arttneat  Ifiy 
(106  Misc.  Rep.  202,  174 
unanimously  affirmed,  with 


Frank  J.  GAREW,  Respt,  ▼•  MEW  YORK 
HIPPODROME  CORPORATION,  Applt  (Su- 
preme Court,  Appeuate  Division,  Vint  De- 
partment April  17,  1919.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Order 
filed. 


Wniiam  L.  OARNS  et  al  v.  Edgar  W.  BAS- 
SICK,  impld.,  etc.  (Supreme  Court,  Appellate 
Division,  first  Department  May  9,  1919.) 
Motion  denied,  with  $10  oosta.  Smith,  J.,  dis- 
senting.   Order  filed. 


Charles  CARROLL,  Applt,  r.  CITY  OF 
OSWEGO  et  al.,  Respts.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  March 
5,  1919.)  Motion  granted,  and  appeal  dismiss- 
ed, with  costs. 


Florence  CARTWRIGHT.  an  infant,  etc, 
Respt,  V.  GENERAL  BAKING  COMPANY. 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department  April  17,  1919.)  Judg- 
ment and  ordec  affirmed,  with  oosta.  No  opin- 
ion.   Order  filed. 

Burr  B.  CARTWRIGHT,  Respt.,  T.  Geo. 
L.  PRATT  and  one,  Applts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department 
March  5,  1919.)  Judgment  reversed,  and  nev 
trial  granted,  with  costs  to  appellanta  to  abide 
event  Held:  (1)  That  the  admiaaloii  of  the 
evidence  of  the  husband  taken  in  snpplementa- 
ry  proceedings  was  incompetent  as  against  the 
wife.  (2)  That  the  finding  of  the  trial  court 
that  the  wife  had  knowledge  of  and  partid- 
pated  in  the  fraud  of  the  husband  in  the  mak- 
ing of  the  transfera  attacked,  ia  against  the 
weight  of  the  evidence.  All  concur.  Huhbs, 
J.,  not  sitting. 


Margaret  CARY  v.  CHAMBERS  BROS. 
FURRIERS,  Inc.  (Supreme  (>>urt.  Appellate 
Division,  First  Department  March  21,  1919.) 
Application  denied,  with  ^0  costa,  and  stsy 
vacated.    Order  signed. 


Nicholas  CASSATA,  Applt,  ▼.  CONVENT 
COURT  CORPORATION,  Respt  (Sapreme 
Court,  Appellate  Division,  First  Department 
April  4,  1919.)  Order  affirmed,  with  costs. 
No  opiflloB.    Order  filed. 


Ella  R.  CASTTLB,  Respt,  t.  Jamea  C.  CAS- 
TLE, Applt  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  March  22,  1919.) 
Motion  granted,  and  appeal  diamiaaed,  with 
costa. 
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OHAUBBB  OF  OOMMBBGB  OV  CFFI  OV 
OGDEN8BURO,  applt,  ▼.  Henry  BOUOH- 
ARD,  respt.  (Supreme  Court,  Appellate  Di- 
▼ision.  Third  Department.  May  7,  1919.) 
Jodgment  nnanimouBly  affirmed*  wKh  coats. 


GHABUSS  DBEIFUS  CO.,  Applt,  ▼.  SBCC- 
LEY  STEEL  CO.,  Inc.,  Respt  (Supreme 
Conrt,  Appellate  DiTision,  First  Department. 
April  17,  1919.)  Order  affirmed,  with.  $10 
coats  and  disbursements,  with  leave  to  plaintiff 
to  amend  complaint,  on  payment  of  costs  in 
this  coart  and  at  Special  Term.  No  opinion. 
Order  filed. 


In  the  Matter  of  Alice  D.  W.  CHAtTNGEY, 
deceased.  (Supreme  Court,  Appellate  Division, 
First  Department  March  28,  1919.)  Decree 
(102  Misc.  Bep.  378.  168  N.  Y.  Supp.  1019) 
affirmed,  with  costs.    Mo  opinion.    Order  ffied. 


Horace  E.  CLABK,  Appellant,  ▼.  SAMUEL 
N.  DADA,  Bespondent  (Supreme  Court,  Ap- 
pellate Division.  Fourth  Department  Septem- 
ber, 1918.)  Motion  granted,  and  appeal  dis- 
missed, with  costs. 


George  H.  CLARE,  as  Adm'r,  etC;,  Applt.  v. 
Robert  EARL,  Respt  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  March 
12,  1919.)  Judgment  and  order  affirmed,  with 
costa.    All  concur. 

James  A.  CLEVELAND  and  John  M.  Mc- 
Dowell, respts.,  V.  Mason  J.  (3LARK,  Applt 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  9,  1919.)  Order  and  ^'udgment 
reversed,  with  costs,  and  motion  deued,  with 
$10  costs.    All  concur. 

Isla  V.  COCKLE,  respondentr.  PELHAM 
PARK  AND  CITY  ISLAND  RAILWAY  COM- 
PANY, Inc.,  appellant.  (Supreme  Court,  Ap- 
pellate DiviaioBf  Second  Department  April  o, 
1919.)  The  allegations  of  the  complaint,  admit- 
ted by  the  answer,  are  to  the  effect  that  the 
defendant  was  a  street  railway  company,  op- 
erating its  railroad  along  the  public  highway 
known  as  City  Island  road.  That  being  so, 
the  court  was  right  in  charging  the  jury  that 
the  motorman  was  under  an  obligation  to  use 
care  to  discover  whether  any  vehicle  or  per- 
son was  upon  the  track.  The  plaintiff  was  nei- 
ther a  trespasser  nor  a  licensee,  but  had  a 
right  on  the  track  subject  to  the  paramount, 
but  not  exclusive,  right  of  the  defendant  com- 
pany. This  charge  is  reasonablv  within  the 
allegations  of  the  complaint,  liberally  construed, 
and  the  testimony  as  to  the  distance  from  the 
curve  to  the  place  where  the  automobile  was 
stalled  upon  the  track,  together  with  the  motor- 
man's  statement  that  he  did  not  see  the  au- 
tomobile until  he  was  within  15  feet  of  it,  fur- 
nishes a  foundation  for  the  finding  by  the  jury 
that  the  defendant  was  negligent.  The  question 
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bf  contributor^  ne^lgenoe  was  plahily  a  ques- 
tion of  fact  Judgment  and  order  unanimously 
affirmed,  witii  costs. 


Matter  of  Samuel  COHEN,  an  attorney.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment May  9,  1919.)  Reference  ordered 
befdre  Hon.  Henry  A.  Oildersleeve»  official  ref- 
eree.   SetUe  order  on  notice. 


Beckie  COHEN,  as  Adm'z,  v.  N.  Y.,  ONTA- 
RIO ft  WESTERN  RAUiWAY  (X>.  (Supreme 
Covrt,  Appellate  Divinon,  Firat  Department 
April  U,  1919.)  Motion  denied,  with  W> 
costs.  Order  filed. 
• 

William  H.  COHN,  Beapt,  ▼.  Augoat  F. 
KING.,  et  aL,  as  copartners,  etc.,  Applts.  (Sa- 
preme  Coart  Appellate  Division,  Fourth  De- 
partment Mar(&  12,  1919.)  Order  a72  N.  Y. 
Sopp.  288)  affirmed,  with  $10  coats  and  dis- 
bursemeiits.    All  concork 


Alex  COHN.  Applt»  v.  Bamett  LEVINE  et 
al.,  Respts.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  April  25,  1919.)  Or- 
der affirmed,  mth  $10  costs  and  disbursements. 
No  opinion.  Order  filed.  See,  also,  186  App. 
Div.  529,  173  N.  Y.  Supp.  289. 


Joseph  COHN,  Applt,  v.  NEW  YORK  RAIL- 
WAYS CO.,  Respt  (Supreme  Court,  Appel- 
late Division,  First  Department  March  21, 
19190  Judgment  affirmed,  with  costs.  No  opin- 
ion.   Order  filed. 

Bird  S.  COLER,  Gom'r,  etc.  <»  complaint  of 
May  Brown.  Reapt.,  v.  ¥^am  J.  McCOIU 
BiACK,  Applt  (Supreme  Court,  Apnellata  Di- 
vision, First  Department  April  25,  1919.) 
Order  affirmed.    No  opinion.    Order  filed. 


Bird  &  COLER,  (3om'r.,  etc.,  on  complaint  of 
Rose  Welner,  Respt,  v.  Max  SEIDELMAN, 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department.  April  17,  1919.)  Judgment 
affirmed.     No  opinion.     Order  ffied. 


Bird  8.  COLER,  Com'r.,  etc.,  on  complaint  of 
Lena  Beckman,  Respt,  v.  Harry  WOSTEIN, 
Api^t  (Supreme  Court,  Appellate  Division, 
First  Department  Anril  4,  1919.)  Judgment 
and  order  affirmed.  No  opinion.  Smith,  J., 
diasenting.    Order  filed. 

Brenton  H.  COLLINS,  Applt,  v.  MER- 
CHANTS' NAT.  BANK  6f  THE  CITY  OF 
NEW  YORK,  Respt  (Supreme  Court,  Appel- 
late Division,  First  Department  April  25, 
1919.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements; bill  to  be  served  within  10  days. 
No  opinion.    Order  filed. 
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OOMI6ION  BBOUI«^DORA  DIBD  MEB- 
CADO  DB  HENEQUEN,  Bespt,  v.  Nicholas 
E.  BATES,  imprd.,  etc,  Applt.  (Supreme 
Court,  Appellate  Diyision,  First  Department. 
April  4,  1919.)  Judgment  affirmed,  with  costs, 
with  leave  to  defendant  to  withdraw  demurrer 
and  to  answer,  on  payment  of  costs  in  this 
court  and  in  the  court  below.  No  opinion.  Or- 
der filed.  See,  also,  —  App.  Div.  — ,  176  N. 
T.  Supp.  354. 

COMMERCIAL  UNION  OF  AMERICA, 
Inc.,  V.  Peter  MOROSINI.  (Supreme  Court, 
Appellate  Division,  First  Department  March 
2ii  1919.)  Motion  granted.  Settle  order  on 
notice. 


COMMERCIAL  UNION  09  AMERICA,  Inc., 
Applt,  V.  Peter  MOROSINI,  Respt  (Supreme 
Court,  Appellate  Division,  First  Department 
March  28,  1919.)  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  to  continue 
temporary  injunction  granted,  on  plaintiff's  ^v- 
ing  a  bond  in  the  sum  of  |10,000.  No  opimon. 
Settle  order  on  notice. 


COM'R  OP  PUBLIC  CHARITIES,  on  com- 

flaint  of  Eva  Heinrich,  Respt,  v.  Leo 
[ELI.MAN,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department  March  28,  1919.) 
Judgment  affirmed.     No  opinion.     Order  filed. 


In  thfe  Matter  of  Appointment  of  a  Member 
of  the  COMMITTEE  ON  CHARACTER  AND 
FITNESS  OP  APPLICANTS  FOR  ADMIS- 
SION TO  THE  BAR,  for  the  Fifth  Judicial 
District  (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  12,  1919.)  Julius 
T.  A.  DooUttle,  of  Utica,  appointed  a  member 
of  said  committee,  in  place  of  Charles  T,  Titus, . 
deceased. 


David  L.  CONELIN  and  James  S.  Cully,  re- 
spondent, V.  RICHARD  IRVIN  &.  COMPANIC, 
Inc.,  appellant  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  April  5,  1919.) 
The  order  should  be  modified,  by  inserting,  in- 
stead of  the  words  "also  concerning  the  de- 
fendant's refusal  to  further  carry  out  the  con- 
tract herein  with  plaintiffs,"  the  words  "wheth- 
er the  defendant  refused  to  carrv  out  the  con- 
tract with  plaintiffs."  and,  as  modified,  affirmed, 
without  costs  to  either  party.  The  plaintiffs 
allege  in  paragraph  fourth  of  the  complaint 
that  on  or  about  the  29th  day  of  September, 
1917,  the  defendant  refused  further  to  accept 
any  ore  shipped  by  plaintiffs  or  to  pay  for  any 
further  ore,  and  that  the  defendant  expressly 
repudiated  the  contract  As  it  is  not  denied 
that  the  witness  Pritchard  is  acquainted  with 
the  facts,  his  testimony  is  relevant  to  the 
plaintiffs'  cause  of  action,  and  therefore  might 
be  had  in  an  order  for  examination  before  trial. 
But  the  plaintiffs  should  not  be  allowed  to  go 
further  than  actually  to  develop  the  fact  al- 
leged.   All  questions  as  to  the  reason  why  de- 


fendant rtftased  t»  aeoH»t  tire  ore,  if  it  did  so 
r^use,  or  aa  to  the  reason  why  it  refused  to 
accept  further  atupmenta,  if  it  did  so  refuse, 
or  as  to  the  character  and  quality  of  the  ore, 
or  an^  othtr  facts  and  circumatanoes  that  are 
material  only  to  the  defense  or  the  counter- 
claim, should  not  be  permitted  on  this  exami- 
nation. The  order  is  therefore  modified  as 
above  stated,  and,  aa  so  modified,  is  affirmed* 
without  costs.  Jenks,  P.  J.,  and  Millaw  Black- 
mar,  and  Jaycox.  JJ.,  concur.  Ricfa^  J.,  votes 
to  afiirm.  Settle  order  before  Mr.  Jnatice 
Blackmar. , 

Ada  CONNORS.  Respt.,  v.  THE  LONQ 
BRANCH  PARK  TOBOGGAN  CO.  OF  SYBA- 
CUSS,  Applt  (Supreme  Court.  Appellate  Di- 
vision, Fourth  Department  March  0,  1919.) 
Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied,  with  $10  costs. 

Gaetano  CONTB  et  al.,  Respts.,  r.  Estber 
KAPLAN,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department  May  9.  1919.) 
Order  afiirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 


In  the  matter  of  the  probate  of  the  aDeged 
will  of  Maria  CONWAY,  deceased.  (Supreme 
Court,  Appellate  Division,  Second  Depart- 
ment April  11.  1919.)  Motion  to  dismiss  ap- 
peal from  the  decree  of  the  Surrogate's  Court 
of  November  7,  1918,  granted,  with  $10  costs, 
because  of  noncompliance  with  rule  12,  in 
failing  to  show  that  the  appeal  is  meritorious. 


In  the  Matter  of  the  Application  of  Ella  M. 
COSTBLLO,  for  the  Removal  of  William  A. 
Doll,  from  certain  premises  in  the  city  of  Buf- 
falo, N.  Y.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  March  5,  1919.) 
Appeal  dismissed^  without  costs,  upon  stipu- 
lation filed. 


Henry  M.  COUTURE,  Applt,  r.  Henry  C. 
HORTON  et  al.,  Respts.  (Supreme  Court 
Appellate  Division,  First  Department  April 
25,  19190  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Frank.  T.  CRAVEN  and  Frederick  D.  Lin- 
coln, copartners,  etc.,  respondents,  ▼.  I4ACK- 
AWANNA  BREDGB  COOTANY;  defendant 
and  Ferdinand  Delayer,  etc..  appellant  (Su- 
preme Court,  AppeUate  Division,  Second  De- 
partment AprU  5,  1919.)  Judgment  unani- 
mously affirmed,  with  costs.   No  opi2u<»i. 


Matter  of  Frank  B.  CROSBY  ▼.  BOARD 
OF  EDUCATION.  (Supreme  Court,  Appel 
late  Division,  First  Department  April  25, 
1919.)  Motion  denied,  with  $10  costs.  Order 
filed.. 
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Gharies  B.  CBOWSLI^  apptllAiit,  t.  Leila 
B.  GROW£^,  r^roondent  (Supreme  Court, 
Appellate  Diidsion,  Second  Department.  April 
5,  1919.)  The  judgment  herein  was  appar- 
ently largely  the  result  o£  the  court's  deter- 
mination of  the  attitude  of  the  parties  toward 
each  other  aa  disclosed  bj  their  examination 
hy  the  court  at  the  termination  of  the  trial. 
The  differences  between  the  parties  do  not  im- 
press this  court  as  permanent  or  unsurmount- 
able.  Oh  the  contrary  they  are  largely  trans- 
itory or  mental,  and  likely  to  be  removed  by 
time  and  reflection.  We  think  a  limit  Should 
be  put  to  the  separatk>n  and  that  the  plaintiff 
and  defendant  skould  attempt  to  live  again 
together  as  husband  and  wue.  They  should 
have  the  benefit  of  a  home,  and  their  child 
should  have  the  affection  and  training  of  botk 
of  her  parents.  The  Judgment  should  there- 
fore be  modified  by  limiting  the  separation 
granted  thereby  to  one  year  from  its  date. 
As  so  modified,  it  is  affirmed,  without  costs. 
Jenhs,  P.  J.,  and  Rich,  Putodm,  Ktllyt  and 
Jaycox,  JJ.,  concur. 


Charles  H.  CBOWElLLf  appellant,  t.  Leila 
B.  CBOWELL,  respondent.  (Supreme  Court. 
Appellate  Division,  Second  Department  April 
25,  1919.)  Motion  for  resettlement  denied. 
The  decree,  as  modified  by  this  court,  expires 
by  its  own  terms  one  year  from  its  date.  It 
is  a  decree  of  separation,  and  when  the  sepa- 
ration is  terminated  all  its  inddents  are  also 
terminated. 


Marie  HL  CTOIMINQS.  Respt.,  ▼.  INTER- 
NATIONAL RAILWAY  CO.,  Applt.  (Su- 
preme Court,  Appellata  Uvision,  Fourth  De- 
partment. MtiTch  22,  1919.)  Judgment  and 
order  affirmed,  with  costs. .  AH  oonoir* 


Edwin  OUMMINOS,  Bespt.,  ▼.  INTBBNA- 
TIONAL  RAILWAY  CO^  Applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  22,  1919i)  Judgment  and  order  affirm* 
ed,  with  costs.   All  concur. 


Oomslius  D.  CURNEN.  respondent,  r.  John 
J.  RYAN,  defendant,  and  International  Ship- 
building dc  Marine  Engineering  Corporation, 
appellant  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department  April  17,  1919.) 
Motion  granted,  on  condition  that  appellant 
giTe  additional  security  in  the  sum  of  $10,000, 
and  questions  certified  as  proposed.  Settle  or- 
der on  notice  before  Mr.  Justice  Kelly. 


Georgiana  L.  CTDSHMAN,  appeHant,  ▼.  NEW 
YORK  CENTRAL  RAILROAD  COMPANY 
and  Village  of  Tarrytown,  respondents.  (Su- 
preme Court,  Appellate  Diyision,  Second  De- 
partment. April  17.  1919.)  Judjpient  unani- 
mously affirmed,  with  costs,  and  findings  modi- 
fied as  indicated  in  our  decision  in  Moenig  t. 
Same  Defendants,  —  App.  DIt.    — ,  175  N- 


Y.  Supp.  665.'  Theonly  mbstdatial  point  of 
difference  between  this  case  and  tne  Moenig 
Case,  decided  herewith,  is  that  the  deed  o€ 
conveyance  of  the  property  known  as  the  de- 
pot property  is  a  quitclaim  instead  of  a  war- 
ranty deed,  and  therefore  the  line  of  reason* 
ing  used  in  the  Moenig  CJase,  which  is  based 
upon  the  fact  that  in  that  case  the  couTeyance 
of  the  dei^ot'  property  by  warranty  d^ed,  is 
not  applicable  to  the  case  at  bar.  But  this 
quitclaim  deed  was  preceded  by  an  agreement 
between  the  grantors  of  the  plaintiff  and  the 
railroad  to  the  effect  that  the  land  should  be 
granted  to  the  railroad  company  for  a  depot 
site.  The  railroad  company,  pursuant  io  the 
grant,  has  located  its  passenger  and^freight 
station  upon  the  said  premises,  and  has  main- 
tained it  there  for  many  years.  We  think  the 
proyisions  of  the  agreement  followed  by  the 
quitclaim  grant  of  the  land  and  the  action 
of  the  defendant  railroad  company  in  locating 
its  depot  accordingly,  estops  the  plaintiff  from 
claiming  any  rights  that  would  have  passed 
to  the  railroad  company  by  a  grant  of  the  land 
had  the  grantors 'owned .  the  same.  TUe  same 
conclusion  must  therefoos  be  reached  in.  thiV. 
case  as  in  the  Moenig  Case.  J3ettle  order  be- 
fore Mr.  Justkie  Blackmar. 

Matter  of  Morris  DANGLER,  4n  attorney. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  9,  1919.)  Reference  ordered 
before  Hon.  John  J.  Freedman,  official  referee. 
Settle  order  on  notice. 


Jamas  B.  DANTE,  plaintiff,  t.  James  B. 
KNiySrr,  defendant,  applt,  James  B.  Winters 
and  Martha  ^(^ters,  defendants.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
May  7,  1919.)  Order  unanimously  affirmed, 
with  $10  costs  and  disbursements. 


AJice  L.  DAVIS,  Applt.,  t.  INTBRNATION- 
AL  RAILWAY  CO.  et  aj[^  RMPts.  Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment March  22,  1919.)  Judgments  and 
orders  affirmed,  with  costs.  All  concur,  except 
Foote  and  Lambert,  JJ.,  who  vote  for  affirm- 
ance of  the  judgment  in  favor  of  the  Interna- 
tional Railway  Company,  and  for  reversal  of 
the  judgment  in  favor  of  the  defendant  Balber, 
and  for  granting  a  new  trial  as  to  him. 


James  W.  DAVIS,  Respt.,  t.  MARK  O. 
TREDENNICK  CO.,  Applt  (Supreme  Court 
Appellate  Division,  First  Department.  May 
9.  1919.)  Order  affirmed,  with  $10  costs  and 
disbursements,  the  date  for  the  examination  to 
proceed  to  be  fixed  in  the  order.  No  opinion. 
Settle  order  on  notice. 


(Jeorge  P.  DAY.  respt,  ▼.  ULSTER  &  DEL- 
AWARE RAILROAD  COMPANY,  applt 
(Supreme  Ck>urt,  Appellate  Division.  Third 
Department.    May  9,  1919;)   Motion  denied. 


Digitized  by 


Google 


MO 


175  NBW  TORK  SUPPLBli&MT 


Albert  DEIlttiE!lN,  Apttlt^.  UON  BREfW- 
BRT  OP  NEW  YORK  CITY,  Respt  (Sn- 
pteme  Court,  Appellate  Diviaion,  First  De- 
partment April  4,  1919.)  Judgment  and  or- 
der affirmed,  with  costs.  No  opinion.  Order 
filed.  

DB  liA  VERGNE  MACHINQ  CO.  t.  W.  B. 
D.  STOKES.  (Supreme  Court,  Appellate  Di- 
▼isioB»  First  Department  April  26,  1919.) 
Motion  to  dismiss  appeal  granted,  with  |1U 
oosta.   Order  filed. 

Elisabeth  H.  DEMONEY,  as  administratrix 
of  all  and  singular  the  goods,  chattels,  and 
credits  of  Grant  Demoney,  deceased,  respt, 
V.  ERIE  RAILROAD  COMPANY,  applt  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment. May  7,  1919.)  Judgment  and  order 
unanimously  affirmed,  with  costs.  I^on,  J.,  not 
sitting. 

Joseph  DENISCH,  respondent,  t.  Frederick 
ICEYERER,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  April 
5,  1919.)    Application  denied,  with  |10  costs. 

Sylvia  Y.  DB  NORMANDIB,  respondent,  ^• 
BAY  VIEW  HEIGHTS  liAND  COMPANY, 
appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  April  11,  1919.) 
Order  unanimously  affirmed,  with  $10  costa 
and  disbursements.    No  opinion. 


Clara  DHVMN,  Respt«_  v.  UNION  RAH;- 

WAY  CO.  OP  NEW  YORK  et  al.,  Applts.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment March  28,  1919.)  Judgment  and  order 
affirmed,  with  costs.    No  opinion.    Order  filed. 

THOtMAS  DBVMN,  Respta.  ▼.  UNION 
RAILWAY  CO.  OF  NEW  YORK  .et  al., 
Applts.  (Supreme  Court,  Appellate  Division, 
First  Department  March  28,  1919.)  Judg- 
ment and  order  affirmed,  with  costs.  No  opin- 
ion.   Order  filed. 

D.  H.  JACKSON  CO.,  Inc.,  ▼.  Isidor  MOSS. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  21,  1919.)  Application  de- 
nied, with  $10  costs,  and  stay  vacated.  Order 
signed.  

Paul  DICKEY,  appellant,  v.  Christopher  A. 
QORTNER,  respondent  (Supreme  Court  Ap- 
pellate Division,  Second  Department.  April 
25,  1919.)  Motion  denied,  without  costs,  upon 
the  ground  that  the  court  has  no  Jurisdiction. 


Frances  K.  DILLON  and  Richard  S.  Dillon, 
applts.,  V.  Caroline  HELLER,  respt  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment May  7,  1919.)  Judgment  unani- 
mously affirmed,  with  costs. 


Frances  DI  MARIA,  an  infant,  etc,  Bespt* 
V.  DRY  DOCK,  EAST  BROADWAY  &  BAT- 
TERY  RAILROAD  CO.,  Applt  (Supreme 
Court,  Anpellate  Division,  B^st  Department 
May  2,.  1919.)  Judgment  and  order  reversed, 
and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event,  upon  the  ground  t^t  the  ver- 
dict was  against  the  weight  of  the  evidence  aa 
to  defendant's  negligence.    Order  filed. 


In  the  matter  of  the  claim  for  compensatloik 
under  the  Workmen's  Oompensatioii  Law,  made 
for  Florence  H.  DODD,  widow,  on  b^uOf  of 
herself  and  Elvina  Horton,  stepdaughter,  of 
Harry  M.  Dodd,  deceased,  claimant,  respt,  v. 
461  EIGHTH  AVENUE  CO.,  Inc.,  employer, 
and  ^tna  life  Insurance  Company,  inmirance 
carrier,  applts.  (Supreme  Court,  Appellate  Di- 
vision, Third  Department.  May  7,  1919.)  Or« 
der  affirmed.  AU  concur,  except  John  H.  Kel- 
logg, P.  J.,  dissenting. 


George  H.  DODGE  v.  SEVHNTH  AVENUE 
CONTRACfTING  CO.,  Inc.  (Supreme  Court 
Appellate  Division,  First  Department  March 
21,  1919.)  Motion  to  dismiss  appeal  grmntedt 
with  $10  costs.    Order  filed. 


Peter  DOBLGER,  Respt,  r.  BATTERY 
PARK  NAT.  bank!  Applt  (Supreme  Court 
Appellate  Division,  First  Department  April 
11,  1919.)  Order  affirmed,  with  $10  cosU  and 
disbursements.    No  opinion.    Order  filed. 


Viktor  B.  DOLD,  Applt-Respt,  r.  Jacob  G. 
DOLD.  Applt-Respt  (Supreme  Court  Appel- 
late Division,  Fourth  Department  March  12, 
1919.)  Order  affirmed,  without  coata  of  thifc 
appeal  to  either  party.  All  concur,  except 
Lambert  J.f  who  dissents  and  votes  for  re- 
veioal  of  the  order,  in  so  far  aa  it  limita  the 
scope  of  the  examination. 


Frank  DOUDBRA,  appellant  ▼.  Florence 
DOUDBIRA  and  another,  respondents.  (Su- 
preme Court  Appellate  Division,  Second  l>e- 
partment  April  5,  1919.)  The  aflirmative 
proof  by  five  witnesses,  who  aU  testified  before 
the  trial  court,  that  on  May  29, 1916,  Mrs.  Dou- 
dera  gave  birth  to  this  undeveloped  seven 
months  child  after  the  mother's  advancing  preg- 
nancy had  become  noticeable,  was  rightly  ac- 
cepted by  the  court,  especially  after  a  physical 
examination  by  a  gynecologist  named  by  the 
court  on  plaintiffs  request,  did  not  disprove 
the  mother's  capacity  to  conceive  and  bring 
forth  a  child.  No  error  is  presented  by  the  ex- 
ception taken  to  the  court's  Alings.  The  judg- 
ment is  affirmed,  with  costs  to  the  defendant 
Florence  Doudera  and  to  the  guardian  ad  litem. 
Rich,  Putnam,  Kelly,  and  Jaycox,  JJ.*  concur. 
Jenks,  P.  J.,  not  voting. 
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ROAD  COMP4JNT  and  YUlage  Of  Tarrytown, 
respondents,  (supreme  Gonrt,' Appellate  PM- 
don.  Second  department  April  17,  1919.) 
Judgment  unanimously  affirmed,  with  costs,  on 
authority  ofi.  OMhrnan-  ▼.  New  Yo^  Central 
lUdlroad  Oompaay  and  Village  o£  Tarrytown. 
—  Apip.  Div.  — ,  17o  N.  T.  Sapp.  899,  decid- 
ed herewith,  .and  fin^utf s  modified,  as  indicated 
in  our  decision  in  Moenig  ▼.  Same  Defendants^ 

App.  Div.  — ,  176  N.  Y.  Supp.  666.    Settle 

order  before  Mr.  Justice  BUckmar. 


Robert  Drew  DUNN  et  al.,  Applta^  ▼.  Thomaa 
BISHOP  et  al.,  Respts.  (Supreme  Court,  Ap^ 
pellate  Division,  Fourth  Department.  March 
6,  1918.)  Motion  to  dismiss  appeal  deniedt  with 
leave  to  renew  in  case  appellants  fail  to  proceed 
with  due  dtUgence  to  procure  case  to  be  settled 
and  signed,  and  printed  papers- to  be  filed  and 
■ervad. 


Patridc  BDWARDS,  Respt.,  v.  N.  Y,  O.  A 
ST.  U  R.  R.  CO.,  Applt.  (Supreme  Cpurt.  Ap- 
peDate  Division,  fourth  Department.  March 
6,  1919.)  Judgment  and  order  affirmed,  with 
coats.    AH  concur. 


John  H.  BGAN.  as  executor,  etc.,  respondent, 
V.  WESTOHBSTBR  COUNTT  BRBWING 
COMPANY,  appellant  (Supreme  Court*  Ap- 
p^ate  Division,  Second  Department.  March 
14,  1919.)  Motion  for  reargument  denied,  with 
SIO  costs.  Motion  for  leave  to  appeal  to  the 
Court  Of  Appeals  denied. 


Sima  BLISBBRO,  appellant,  v.  Joseph 
FRIfiiD,  (respondent.  (Sapreme  €o«rt»  Appel- 
late Division,  Second  Department  March  14, 
1919.)  By  dq>08it  in  court  of  the  entire  fund 
and  inttf est  acicrued,  the  defendant  waa  rlglitly 
relieved  as  stakeholder.  The  fund,  having  been 
originally  lodged  with  defendant  as  security  foB 
the  covenants  of  a  lease,  can  now  be  directly 
litigated  batween  the  lessor  and  lesaeOi  without 
the  presence  of  the  sfalcehc^der.  Thereby  the 
lessor  is  only  granted  the  right  to  enforce  a 
security  orlguially  intended  for  his  sole  benefit 
Order  affirmed,  with  $10  costs  and  disburse^ 
menta..  Jenks,  P.  J.,  and  Mills,  Putnam,  Black- 
and  Kelly,  JJ.,  concur. 


John  BLLIS  v.  NBW  YORK  RAILWAYS 
and  M.  Rawle  &  Co.,  Inc.  (Supreme  Court, 
Appellate  Division,  First  Department  May 
9,  1919.)  Motion  to  dismiss  appeal  granted  as 
to  M.  Rawle  &  Co.,  Inc.,  with  $10  costs.  Or- 
der filed. 


Charles  A.  BLUS  et  al.,  Respts^  v.  Clarence 
B.  RICEBTT,  Applt  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  March  12, 
1919.)  Motion  for  leave  to  appeal  to  Court  of 
App^s  denied,  with  $10  costs. 


^  AMT7SJB3MBNT  CCU  Respt,  v.  COR- 
AMUSEMBWT  CO.,  Applt  (Supreme 
Court,  Appellate  '£>ivi8ion,  First  Department. 
May  9,  1919.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.    Ordet  filed. 

Nicholas  ENQBL,  doing  baainess,  etc.,  Applt, 
V.  NATIONAL  SURETY  CO.,  Impleaded,  etc., 
Eespt  (Supreme  Court,  Appellate  Division, 
First  Department  March  21,  lfipi9.)  Judg- 
ment affirmed,  with  costs,  with  leaVe  to  plain- 
tiff to  serve  amended  complaint  on  payment  of 
costs  in  this  court  and  in  the  court  below.  No' 
opinion.     Order  filed. 

Thomas  BNNIS,  as  Adm'r,  etc.,  Respt,  v. 
HORN  &  HARDART  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
May  2,  1919.)  Judgment  and  order  affirmed^ 
with  cosU.    No  opinion.    Order  ffled. 

BQUITABLB  LIFB  ASSURANCE  SCK3I- 
ETY  OF  THE  U.  S.,  Applt.  v.  Judson  B. 
WILDS,  as  Ez'r,  etc^  B4^,  (Supreme  Court 
Appellate  Division,  First  Department  May 
2,  1919.)  Judgment  and  order  affirmed;  with 
costs,  on  the  authority  of  Equitable  Life  Assur- 
ance Society  of  the  U.  S.  v.  Wilds,  184  App. 
Div.  436, 171  N.  Y.  Supp.  505.    Order  filed. 

Ellen  FAGAN,  Applt.  v.  CITY  OF  NBW 
YORK,  Respt  (Supreme  Court,  AppeUate  Di- 
vision,  First  Department  March  28,  1919.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Order  filed. 


Annie  P.  FAHNBSTOCJK,  Applt,  v.  Frances 
H.  TOWNSEND,  Respt  (Supreme  Court.  Ap- 
pellate Division,  First  Department  April  17, 
1919.)  Judgment  and  order  affirmed,  with 
costs.  No  opinion.  ()rder  filed.  See,  also,  183 
App.  Div.  SO,  170  N.  Y.  Supp.  536. 

FAIRM0T7NT  FILM  CORPORATION, 
Agplt,  V.  NBW  AMSTERDAM  CASUALT? 
C#o.,  Respt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  April  4,  1919.)  Orclpr 
modified  as  directed  In  order,  and,  as  so  modi- 
fied, affirmed,  with  $10  costs  and  disbursements 
to  appellant    Ko  opinion.    Order  filed. 

FAIRMOTJNT  FILM  CORPORATION, 
respt,  V.  NEW  AMSTERDAM  CASUALTY 
CO.,  applt  (Supreme  Court,  Appellate  Divi* 
sion.  First  Department.  April  4,  1919.)  O^- 
der  affirmed,  with  $10  costs  and  disbursements. 
No  opinion.    Order  filed. 


Pasquale    FARRACANB,  •respt,    v.    NEW 
YORK    CENTRAL   RAILROAD   COMPANY, 

applt  (Supreme  Court  Appellate  Division, 
Third  Department.  May  7,  1919.)  Judgment 
and  order  unanimously  affirmed,  with  costs. 
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FBLS  ft  COMPANY,  Applt,  v.  PHIMP- 
FINE  VEGETABLE  OIL  CO.,  Reapt.  (Su- 
preme Ck>ujrt,  Appellate  Division.  First  De- 
partmenL  March  28,  1919.)  Order  modifiedi 
as  provided  in  order,  and,  as  so  modified,  af- 
firmed, with  $10  costs  and  disbnrsements  to  ap- 
pellant   No  opinion.    Order  filed. 

Max  FINE,  Respt,  ▼.  CLINTON  RBAI/TX 
CO.  et  al.,  Defts.:  Julius  H.  Haajs,  as  Receiv- 
er, etc.,  Appit  (Supreme  Court,  Appellate  Di- 
vision, First  Department  May  9,  1919.)  Or- 
der (105  Misc.  Rep.  318,  173  N.  Y.  Supp.  137) 
afilrmed,  with  $10  costs  and  disbursements. 
No  opinion.    Order  filed. 


Angelina  FIORI.  as  administratrix,  etc.,  ap- 
pellant, V.  CITY  OF  NEW  YORK  ct  aL,  de- 
fendants; Anthony  Ferris,  respondent  Action 
No.  1;  appeal  No.  1.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  April  17, 
1919.)  Order  afilrmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  and 
Rich,  Pntnam,  Blackmar,  and  Jaycox,  JJ.,  con- 
cur. 


.Angelina  FIORI,  as  administratrix,  etc.;  ap- 
peUant  t.  CITY  OF  NEW  YORK  et  aL,  de- 
fendants; Anthony  Ferris,  respondent  Action 
No.  1;  appeal  No.  2.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  April  17. 
1919.)  Order  modified,  so  as  to  give  plaintiff 
20  days  to  reply  or  demur  (instead  of  10  days) 
after  service  of  the  amended  answer,  and,  as 
thus  modified,  the  order  Is  affirmed  without 
costs.  No  opinion.  Jenks,  P.  J.,  and  Rich, 
Putnam,  Blackmar,  and  Jaycox,  JJ„  concur. 


Angelina  FIORI,  as  administratrix,  etc.,  ap- 
pellant, V.  CITY  OF  NEW  YORK  et  al.,  de- 
fendants; Anthony  Ferris,  respondent  Action 
No.  2:  appeal  No.  8.  (Supreme  Court  Appel- 
late Division,  Second  Department.  April  17, 
1^19.)  Order  affirmed,  with  $10  coats  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  and 
Rich,  Putnam,  Blackmar,  and  Jaycox,  JJ.,  con- 
cur. 

Angelina  FIORI,  as  administratrix,  etc.,  ap- 
peUant  v.  CITY  OF  NEW  YORK  et  al,  de- 
fendants; Anthony  Ferris,  respondent  Action 
No.  2 :  appeal  No.  4.  (Supreme  Court,  Appel- 
late Division,  Second  Department  April  17. 
1919.)  Order  modified,  so  as  to  give  plaintiii 
20  days  to  replv  or  demur  (instead  of  10  days) 
after  service  or  the  amended  answer,  and,  as 
thus  modified,  the  order  is  affirmed,  without 
costs.  No  opinion.  Jenks,  P.  J.,  and  Rich, 
Putnam,  Blackmar,  and  Jaycox,  JJ.,  concur. 


Arthur  It  FISHER,  Applt.,  v.  Frank  J. 
COLLINS  et  al.,  Respts.  (Supreme  Court  Ap- 
pellate Division,  First  Department  March  2S, 
1919.)    Order  affirmed,  with  $10  costs  and  dis- 


bnrsements, ^th  leare  to  plalntilf  to  serve 
amended  complaint  on  payment  of  said  costs 
and  $10  costs  at  Special  Term.  -  No  opinion. 
Ordes  filed. 

Arthur  B.  FISHER  ▼.  Frank  J.  COLLINS 
et  aL  (Supreme  Court,  Appellate  Division, 
First  Department  April  25,  1919.)  Motion  to 
dismiss  appeal  denied,  and  appeal  wftfadrawn. 
Order  filed. 


In  the  matter  of  the  claim  of  Daniel  J.  FO- 
LEY, claimant  respt.,  for  compensation  under 
the  Workmen's  Compensation  Law,  v. 
PIEROB-ARROW  MOTOR  OAR  CO.,  employ- 
er, and  iBtna  Life  Insurance  Company,  insur- 
ance carrier,  applts.  (Supreme  Court  Appel- 
late Division,  Third  Department  May  7, 
1919.)  Award  reversed,  and  proceedings  re- 
mitted to  the  commissi oa»  on  tJie  authority  of 
Matter  of  Boscarino  v.  Carfagno  &  Dnigo- 
nette,  Inc.,  220  N.  Y.  328,  115  N.  E.  710,  Ann. 
Cas.  1918A,  630.    AU  concur. 

Louis  FONTANBLLA  v.  N.  Y.  CENTRAL 
RAILROAD  CO.  (Supreme  Court,  Appellate 
Division,  First  Department  March  21.  1919.) 
Motion  denied,  with  $10  coats.    Order  filed. 

Frank  G.  FOWLER,  respondent  r.  TAR- 
RANT MANUFACTURING  COMPANY,  ap- 
Sellant.  (Supreme  Court  Appellate  Division, 
econd  Departmeot  Mareh  14,  1919.)  Order 
affirmed,  with  $10  costs  and  disbursements. 
No  opinion.  Jenks,  P.i  J.,  and  Miila,  Putnam, 
Blackmar,  and  Kelly,  JJ.,  concur. 

FBASSR  A  BERAt^^Inc,  respondent,  v. 
Oharlet  J.  STRICKLAND,  appellant,  and  oth- 
ers, defendants.  (Supreme  Court,  Appellate 
Division,  Seoond  Department  Aprfi  17,  19ia) 
Judgment  unanimously  affirmed,  with  eoata^  No 
opinion. 

Oscar  FRIED,  appellant  t.  NEW  TORE, 
NEW  HAVEN  &  HARTFORD  RAILROAD 
COMPANY,  respondent  (Supreme  (Dourt.  Ap- 
pellate Division,  Second  Department  March 
14,  1919.)  Order  affirmed,  with  SIO  costs  and 
disbursements.  No  opinion.  JenlKs,-  P.  J.,  and 
Rich,  Putnam,  Blackmar,  and  Kelly,  JJ.,  con- 
cur. See,  also,  183  App.  Div.  116,  170  N.  Y. 
Supp.  697. 

Delia  B.  FROUDB,  respt,  v.  Charles  B. 
FLKISCHMANN,  applt.  (Supreme  Court  Ap- 
pellate Division,  Third  Department  May  7, 
1919.)  Judgment  and  order  unanimoualy  af- 
firmed, with  costs.  See.  also,  178  App.  Div. 
257,  164  N.  Y.  Supp.  1003. 

Ferris  FULLER,  Respt,  ▼.  NEW  YORK 
CENTRAL  R.  R.  CO.,  Applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department    March 
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22,  1019.)  ^  Indsm^t  umI  'qpte  rever««d,  and 
new  tiial  granted,  wito  costs  to  appelant  to 
abide  event.  Held:  We  are  of  the  opinion  that 
the  exceptions  taken  by  the  defendant  to  the 
refusal  of  the  court  to  unqualifiedly  charge  as 
requested  by  the  defendant's  counsel  presents 
reyersible  error.  The  Instructions  were  requir- 
ed under  the  role  Isid  do<«m  in  Dolfinl  t.  Kiie 
IL  R.  Co.,  178  N.  Y.  1,  70  N,  E.  68.  We  are 
also  of  the  opinion  tl^at  the  Court  of  Appeal 
did  not  IntBnd  to  limit  or  overrule  the  Dolfinl 
Case  by  the  decision  in  Carr  ▼.  Penna.  R.  R. 
Co.,  225  N.  T.  44,  121  N.  E.  473.    All  concur. 

GALR-NAT  RBAI/re  CO.,  Applt,  v.  JLouis 
M«  JONES  et  al.,  Respts.  (Supreme  Court, 
Appellate  Division,  First  Department.  May  2, 
1919.)  Judgment  affirmed)  with  costs.  -  No 
opinion.    Order  filed. 

Martin  6  AUiAOHBR  ▼.  NBW  TORK  RAHi- 
WAX8  CO.  (Supreme  Court,  AppeHate  Divi- 
Bion»  First  Department  Apiil  11^  1919.)  Mo- 
tion to  dismiss  appeal  granted,  with  HO  costs. 
Order  filed.  *'••--  ^ 

Esther  GARDNER,  Respt,  t.  i;ie88er  KAP- 
LAN, Applt  (Supreme  Court,  Appellajte  Divi- 
sion, Fourth  Department.  March  o,  1919.)  Mo* 
tion  granted,  and  appeal  dismissed,  with  costs. 

Theodore  GBRICHHAUSEN,  as  Adm*r,  etc., 
Respt,  V.  NEfW  YORK  CENTRAL  R,  R.  CO., 
Applt  (Supreme  Court,  Appellate  Diviaien, 
Fourth  Department  March  22,  1919.)  Judg* 
ment  and  order  affirmed,^  with  costs.    AH  C(m* 


Joseph  G.  GERLACH,  Respt,  r.  NEW 
YORK  CENTRAL  R.  R.  CO.,  Applt  (Su- 
preme Ooort  Appellate  Division,  fourth  De- 
partment Mami  5,  1919.)  Judgment  and  or- 
der affirmed,  with  costs.    All  concur. 


Ben  GERSHEL  et  al.,  Respts.,  ▼.  HICK- 
SON,  Inc.,  et  al.,  Applts.  (Supreme  Court.  Ap- 
pellate Division,  First  Department  April  11, 
1919.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 

Joseph  GIBBONS,  Respt,  r.  Thomas  MAD- 
DEN, Applt  (Supresde  Court  Appellate  Di- 
vision, Fb^rth  Department.  March  12,  1919.) 
Order  affirmed,  with  $10  costs  and  dishursoi- 
menta.    All  concur. 

Helen  B.  GINNANE,  as  administratrix,  etc, 
of  John  C.  Ginnane,  deceased,  respondent  v. 
UNION  RAILWAY  COMPANY  OF  NEW 
YORK  CITY^  appellant  (Supreme  Ck)urt,  Ap- 
pellati^  DivisKHi,  Second  I>epartment  April 
11,  1919.)  Order  reversed,  with  $10  costs  and 
disbursements,  and  defendant's  motion  to  change 
the  place  of  trial  to  Bronx  cou;ity  i;ranted,  wit^ 


$|0  costa  Veddorapo  v^^-UBi*®  iRallway. Co., 
ite  App.  Div.  676, Tn  IN.  Y.  Supp.  6:  Pierce 
V,  Moore,  181  App,  Div.  885,  167  N.  Y.  Supp. 
1122.  Jenks,  P.  J»  and  Rich,  Putnam,  Black- 
mar,  and  Jaycox»  JJ^  concur. 

Helto  B.  GINNANE,  as  admlnlstrattix,  etc., 
respondent  v.  UNION  RAILWAY  COMPANY 
OP  NEW  YORK  CITY,  appellant  (Supreme 
Couit,  Appellate  Division,  Second  Department 
April  U,  1919.)  Modon  denied,  as  now  unnec- 
essary. 

Matter  of  Nathaniri  L.  GLADSTONE.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment April  25,  1919.)  Motion  denied.  &ttl^ 
order  on  notice^ 

Charles  GLASSMAN.  Respt,  ▼.  EMPIRE 
^ATB  LIQUOR  C0«,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
April  25,  1919.)  Judgment  and  order  affinned« 
with  costs.    No  opinion.    Order  filed. 

William  GK>LDBERG,  Respt,  ▼.  Andrew  B. 
KALBACH,  us  Receiver,  etc,  Applt  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment April  2o,  1919.)  Judgment  and  order 
reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event  on  the  ground  that  the 
verdict  was  against  the  weight  ot  the  evidence. 
Clarke,  P«  J.,  dissenting,  and  voting  for  af- 
firmance.   Order  filed. 

Gustay  El  G<X>B18,  appsUant  ▼.  Henry  H. 
GIBSON  et  al.l  re^ndents.  (Supreme  Court 
Ajapeilate  Division,  Second  Department  Aprfl 
17,  1919.)  Order  afilrmed,  with  $10  costs  and 
disbursements^  No  opinion.  Jenks,  P.  J.,  and 
Rich,  Putnam,  Blackmar,  and  Jaycox,  JJ.,  c^- 
enr; 

In  the  matter  of  the  claim  of  Frederick  C. 
GK>RDON,  Jr.,  for  eompensatien  under  the 
Workmen's  Compensation  Law.  STATE  TSr 
DUSTMAL  COMMISSION,  respt,  v.  HOtr 
BROOK,  CABOT  &  ROLLINS,  employer; 
Travelers'  Insurance  Company,  insurance  car- 
rier, applts.  (Supreme  Court  Appellate  Divi- 
slop,  Thud  Department  May  7,  1919.)  Award 
unanimously  affirmed. 

Joseph  GORDON,  an  infant  by  Joseph  J. 
Gordon,  his  guardian  ad  litem,  respondent,  v. 
Joseph  I.  GRADY,  appellant.  (Supreme  Court 
Appellate  Division,  Second  Department 
March  21,  1919.)  Judgment  unanimously  af- 
firmed, with  costs.    No  opinion. 


Joseph  J.  GORDON,  respondent,  v.  Joseph 
I.  GRADYj  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Alarch 
21,  1919.)  Judgment  unanimously  affirmed, 
with  costs.    No  opinion. 
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Newton  B.  OOBHAM.  Bespt,  ▼.  Jamei  H. 
JACKSON  et  al.,  Applta.  (Supreme  Goart, 
Appellate  Division,  Fourtn  Department 
March  12,  1919.)  Order  entered  substituting 
Beatrice  Hathaway  Hunter  as  executrix  of  the 
last  will  and  testament  of  Walter  E.  Gregory, 
deceased,  as  party  defendant  and  appellant  in 
place  and  stead  of  said  Walter  £.  Gregory,  de- 
ceased. 


GRAND  CX)URT  OF  THE  STATE  OF 
NEW  TORK  OF  THE  FORESTERS  OF 
AMERICA,  respondent,  y.  Minzianti  SENILE 
•t  al..  appeUanta  (Suprame  Court,  Appellate 
Diyision,  Second  Department  April  5,  1919.) 
Judgment  affirmed,  with  costs.  No  opini<Hi. 
Jenks,  P.  J.,  and  Mills,  Rich,  Blackmar,  and 
Kelly,  JJ.,  concur. 


R  Henry  GREAVES,  Berot,  v.  AMERICAN 
INSTITUTE  FOR  SCIEINTIFIO  RE- 
SEARCH. Applt  (Supreme  Court,  Appellate 
Division,  jRrst  Department.  April  11,  1919.) 
Order  affirmed^  with  $10  costs  and  disburse- 
ments.   No  opmion.    Order  filed. 


Maud  Bf .  GREENWOOD,  respondent  t.  Ed- 
ward G.  SCHROBDER,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  5,  1919.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  opinion. 


George  GREIN,  Respondent  v.  Casper  TO- 
HON,  Appellant  (Supreme  Court,  Appellate 
Divlmon,  Fourth  Department  September. 
1918.)  Appeal  dismissed,  unless  appellant  shall 
file  and  serve  printed  papers  and  briefs  by 
November  9th,  pay  to  respondent's  attorneys 
$10,  and  be  ready  for  argument  at  opening  of 
November  term. 


Besrie  GBIfifES,  applt,  v.  STATE  OF  NEW 
T0RK.re8pt  (Supreme  Court  Appellate  Divi- 
sion, Third  Department  May  7,  1919.)  Judg- 
ment unanimously  affirmed,  with  costs. 


Daniel  GROVES,  Applt.,  v.  Levi  GRIM- 
SHAW,  Respt.  (Supreme  Court  Appellate 
Division,  Fourth  Department  March  5,  1919.) 
Motion  granted,  and  appeal  dismissed,  with 
costs. 

Ernest  H.  GRtJENING.  Respt.-Applt.  ▼. 
TRIBUNE  ASSOCIATION,  etc.,  Aprft-Respt 
(Supreme  Court,  Appellate  Division,  First  De- 
nartment.  May  9,  1919.)  Order  affirmed,  with 
$10  costs  and  disbursements,  on  the  authority 
of  Goldbenj  v.  Nat  Surety  Co.,  —  App.  Div. 
— ,  174  N.  Y.  Supp.  562.  Clarke,  P.  J.,  and 
Smith,  J.,  dissenting,  and  voting  to  reverse,  on 
the  ground  that  no  particulars  are  necessary. 
Order  filed. 


Hellmuth  GITlMANlf,  Applt,  t.  Jacques 
BENDIEN.  Bssjpt  (Supreme  Court,  Appel- 
late Division,  First  Department  April  11. 
1919.)  Orders  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.    Order  filed. 

Adam  HAAO,  Applt,  t.  Eugen#  D.  HOFEI«- 
LBR,  Respt  (Supreme  Oourt,  Appellate  Di- 
vision, Fourth  Department  Mareh  22,  1919.) 
Judgment  affirmed,  with  costs.    AU  ooneur. 


Frederick  HACKER,  Respt,  t.  Nathan 
HIRSCH  et  aL,  as  Ez'rs,  etc.,  et  sL  Applts. 
(Supreme  Court  Appellate  Division,  First  De- 
partment April  25,  1919.)  Order  affirmed, 
with  $10  costs  and  disbursements.  The  date 
for  the  examination  to  proceed  to  be  fixed  in 
the  order.    No  opinion.    Settle  order  on  notiee. 


William  B.  HANNA  v.  Emory  A.  STBID- 
BCAN,  as  president,  etc  (Supreme  Coart,  Ap- 
pellate Division,  First  Department  April  2S, 
1919.)     Motion  granted.     Order  filed. 


James  D.  HARRIS,  for  himself,  etc,  Applt, 
V.  WiUis  P.  BOGEB8  et  al..  Respts.  ^- 
preme  Court  Appellate  Division,  SV>nrth  De- 
partment. March  22,  1919.)  Motion  for  leave 
to  argue  separately  so  much  of  the  appeal  as 
raises  questions  of  law  only  denied.  Motion  to 
dismiss  appeal  held  until  argument  of  appeaL 

Ella  HART,  as  sole  administratrix  of  the  es- 
tate of  James  Hart,  deceased,  respt.  ▼.  LE- 
HIGH VAUEiEY  RAiLrOAD  COMPANY, 
applt  (Supreme  Court,  Appellate  DiviaioD, 
Third  Department  May  7,  1919.)  Judgment 
and  order  unanimously  affirmed,  with  costs. 


Edward  HATCH  v.  Walter  Li  BATHBORNE 
et  al.  (Supreme  (>urt,  Appellate  Division, 
First  Department  April  25,  19190  Motion 
to  dismiss  appeal  granted,  with  $10  costs. 
Order  filed. 


Harry  H.  HATHEWAY  et  aL,  Applts.,  ▼. 
Harlie  J.  CHURCJHELL,  Respt  (Supreme 
0>urt,  Appellate  Division,  Fourth  Department 
March  6,  1919.)  Motion  for  leave  to  appeal 
to  Court  of  Appeahi  denied,  with  $10  ooata. 

Prank  H.  HEBBXiBTHWArrB,  appellant,  v. 
Charles  B.  ETJNT  and  Wallace  B.  Flint, 
respondents.  (Supreme  Court,  Appellate  Di- 
sion.  Second  Department  March  21,  1919.) 
Order  resettling  order  of  affirmance  signed. 
See,  also,  185  App.  Div.  248,  173  N.  Y.  Supp. 
81. 


HEBBIiE^rUWATTE,    appellant. 
" ~.  FT^INT, 


Prank    H.    HEBBIiBTrHWAITB,    ap 
V.  Charles  R.  FLINT  and  Wallace  B. 
respondents.     (Supreme  Ck>urt  Appellate  Di- 
vision, Second  Department    March  21,  1919.) 
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DefendftBto'  'motion'  of  Mticb  Itth  for  further 
resettlement  at  order  of  affirmanee  denied, 
without  costs.  See,  aUo,  186  Ajlft.  Div.  249, 
173  N.  Y.  Supp.  81;  —  An». :  Dim.  --v  175  N. 
Y.  Snpp.  904. 

Frank  H.  HEBBI/£n?HWAITE,  appellant.  y« 
Charles  B.  FLINT  and  Wallace  B.  Mat, 
respondents.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  March  21,  1919.) 
Motion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied,  without  costs.  For  opinion  be- 
low, see  185  App.  Div.  ^49,.  173  N.  Y.  Supp. 

Frieda  HEMPEL,  Bespt.,  ▼.  CEDARBCUHST 
ESTATES,  Inc.,  Applt    (Supreme  Court,  Ap- 

?ellate  Division,  S^rst  Department.     April  4, 
919.)      Determination    affirmed,    with    costs. 
No  opinion.    Order  filed. 


Jacob  HENIQ  et  al.  v.  Eddy  FAI^MER  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  9,  1919.)  Application  grant- 
ed.    Order  signed. 


George  HERMANN,  appellant,  t.  Kate  LUD- 
WTO  et  al.,  respondents,  and  John  C.  (Soeta, 
defendant.  (Supreme  C^ourt,  Appellate  Divi* 
aion.  Second  '  Diepaitment.  April  11,  1919.) 
Motion  denied,  without  costs. 

George  HBBMANN.  respondent,  ▼.  Kate 
liUDWIG  et  al.,  appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department  April 
25,  1919.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  and 
Ridi,  Putnam,  Blackmar,  and  Jaycox,  JJ.,  con- 
cur. See,  also,  186  App,  Div.  287.  174  N.  Y, 
Supp.  469.  — 

Kate  HESSI4ER,  appeUact,  v.  Harry  BREN- 
NER, Respondent,  and  another,  Defendant 
(Supreme  Court,  Appellate  Division,  Second 
Department  AprQ  '5,  1919.)  Appeal  from 
Trial  Term,  Queens  County.  Action  by  Kate 
Hessler  a^inst  Harry  Brenner  and  another. 
From  a  judgment  dismissing  the  compliant, 
plaintiff  appeals.    Affirmed. 

PER  CURIAM.  Judgment  affirmed,  with 
coatsL 

PUTNAM;  J.  (dissenting).  I  cannot  concur 
to  affirm  this  dismisaal,  since  it  professed  to 
be  baaed  solely  on  the  unsatisfactory  testimony 
of  the  patrolman,  Schwab,  who  had  rescued 
plaintiff  after  she  had  fallen  from  the  street 
car,  and  had  been  struck  by  Brenner's  auto- 
mobile. Subjected  to  a  three-sided  examina- 
tion, the  patrolman,  gave,  varying  versions  of 
the  oocurreoce,  with  estimates  of  the  distances 
from  the  automobile  to  the  ear  tracks,  that 
were  diacrepant,  though  not  irreconcilable. 
But  such  yielding  to  suggestions  on  cross-ex- 
amination did  not  destroy  or  cancel  the  origi- 
nal testimonv  of  that  witness.  While  he  had 
thus  given'  three  or  mere  versions,  variant  in 
details,   SQCii  diacr^pandea.  ivere  tneveiitheless 


o<  fact,  and  did  npt  mfJce  a  case  for  dismiasal. 
That  one  of  such  estimates  of  distance  might 
b^  farorable  to  the  respondent  did  not  teJ&e 
the  determination  of  the .  real  situation,  from 
the  jury.  Cannon  v.  Fargo,  222  N.  Y.  321,  118 
N.  E.  79^  Hence  i  vote  for  reversal  and  a 
niew  trial, 

Harriet  S.  HILL,  Respt.,  ▼.  Clarence  L. 
HILL,  Applt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  March  28,  1919.) 
Order  reversed,  and  motion  denied,  without 
coats.    No  opinion.    Order  filed. 


H,  M.  KENNEDY,  JR..  A  CO.,  Inc.,  Applt, 
V.  JAMESVILLB  WOOLEN  kiLLS  CO., 
Respt.  (Supreme  Court,  Appellate  Divii^on, 
First  Department  Mardi  21,  1919.)  Order 
affirmed,  with  $10  costs  and  disbursements, 
with  leave  to  plaintiff  to  amend  complaint  on 
payment  of  costs  in  this  court  and  at  Special 
Term.    No  opinion.    Order  filed. 


John  N.  HOFF  ▼.  Qustave  QRETBNS.  (8u* 
preme  Court,  AppeUate  Division,  First  Depart* 
ment  March  21,  1919.)  Submit  authority  in 
support  of  the  <)rder  applied  for. 


John  N.  HOFF  v.  Qoatave  CRBTENS.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment April  4,  1919.)  Motion  granted, 
Order  filed. 


Robert  HOLMES,  indiv.  and  aa  trustee,  et 
al.,  V.  Hugh  N.  CAMP,  indiv.,  etc»  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  2,  1919.)  Motion  granted;  ques- 
tions certified;   order  filed. 


Ida  A,  HOPKINS,  respondent,  v.  DALD 
REALTY  COMPANY  et  aJ.,  defendants,  and 
Anna  Burling,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  April 
11,  1919.)  Motion  to  dismiss  appeal  denied,  on 
condition  that  appellant  perfect  the  appeal  and 
Dlace  the  case  on  the  calendar  for  Friday,  April 
25.  1919,  for  which  date  the  hearing  is  set; 
otherwise,  motion  granted,  wftli  |10  coats. 


Ida  A.  HOPKINS,  respondent,  t*  DALD 
REALTY  COMPANY  et  al.,  defendants,  Anna 
Burling,  appellant.  (Supreme  (^ourt,  AppeUate 
Division,  Second  Department  April  25,  1919.) 
Appeal  dismissed  by  default,  with  $10  costa. 
JenkSv  P.  J.,  and  Putnam,  Blackmar,  KoUy,  and 
Jaycox,  JJ.r  concur. 

Alice  Ai  HOWARD,  et  al.,  Respta.,  y.  Alice 
E.  DOYLE,  et  al.,  Applts.  {Supreme  Court, 
Appellate  Division,  Fourtn  Department. 
March  5,  1919.)  Motion  for  reargument  de- 
nied, with  flfi  costs. 
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In  the  Matter  of  Rhoda  M.  HOTT,  dec*d. 
(Supreme  Conrt,  Appellate  Dlviflion,  First  De- 
partment. March  21,  1919.)  Order  aillrmed, 
with  costs.    No  opinion.    Order  filed. 


•  Arthur  S.  HOTT,  appeUant.  ▼.  Bstelle  OarroD 
HOYT,  respondent.  (Supreme  Court,  Appel- 
late Division,  Second  Department  March  21, 
1919.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Jenks.  P.  J.,  and 
Mills,  Putnam^  Blackmar,  and  Kelly,  JJ.,  con- 
cur. 


In  the  Matter  of  George  H.  HUBSB,  deceas- 
ed. (Supreme  Court,  Appellate  Division,  First 
Department  April  4»  1919.)  Decree  (108 
Misc.  Rep.  599,  170  N.  X.  Supp.  901)  affirmed, 
with  costs.    No  opinion.    Order  filed. 


Virginia  T.  HUDSON,  Respt.  n  WORLD 
FILM  CORPORATION,  Applt  (Supreme 
Court  Appellate  Division,  First  Department. 
-April  17,  1919.)  Determination  modified,  as 
directed  in  order,  and,  as  so  modified,  affirmed 
without  costs.  No  opinion.  Clarke,  P.  X,  dis- 
senting, and  voting  for  reversal.    Order  filed. 


Virginia  T.  HUDSON  v.  VSTORLD  FILM 
CORPORATION.  (Supreme  Court,  Appellate 
Division.  First  Department  May  9,  1919J 
Motion  denied,  with  $10  costs.    Order  filed. 


Catherine  F,  HUGHBS,  respt,  v.  Susan 
LAWTON,  applt  (Supreme  Court,  Appellate 
Division,  First  Department.  March  21,  1919.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Order  filed. 


Francis  HUQHBS,  an  infant,  etc.,  Respt,  ▼. 
Susan  LAWTON,  Applt  (Supreme  Court.  Ap- 
pellate Division,  First  Department  March  21, 
1919.)  Judgment  and  order  affirmed,  with  costs. 
No  opinion.     Order  filed. 


Catherine  F.  HUGHES  t.  Sasan  LAWTON. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  11,  1919.)  Motion  denied, 
with  $10  costs.    Order  filed. 


Francis  HUGHES,  an  infant,  v.  Susan  LAW- 
TON.  (Supreme  Court  Appellate  Division, 
First  Department  April  11,  1919.)  Motion 
denied,  with  $10  costs.    Order  filed. 


.  Louis  HUGOT,  Applt,  t.  James  JB.  GAFF- 
NEY  et  al.,  impld.,  etc.,  Reapts.  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  17,  1919.)  Judgment  and  order  affirmed, 
with  costs.    No  opinion.    Order  filed; 


Lonla  HUGOT.  r.  JaneB  B.  QAVEVET  et  sL 
(Supreme  Court  Appellate  DiviBion*  First  De- 
partment May  9,  1919.)  Motion  denied,  with 
$10  costa.    Order  filed. 


Osgood  HUNGERFORD,  Respt^T.  UNITED 
STATOS  FIDKUTT  An6  GUABANTT  CO., 

impld.,  etc,  Applt.  (Supreme  Conrt,  Appel- 
late Division,  First  Department  May  2, 1919.) 
Judgment  affirmed,  with  costs.  No  opinion. 
Order  filed. 

In  the  matter  of  Charles  E.  HUNTER,  an  at- 
torney. (Supreme  Conrt,  Appellate  Division, 
Second  Department  April  o,  1919.)  Matter 
referred  to  Hon.  Edward  B.  Thomas,  aa  official 
referee,  to  take  proof  and  report 

In  the  matter  of  the  application  of  Alice 
Parker  HUTCHINa  for  admission  to  the  har. 
(Supreme  (^urt.  Appellate  Diviaian,  Second 
Department  March  4,  1919.)  Application 
granted. 

IMP  FILMS  COMPANY,  Respt,  ▼.  Robert 
HERBST,  AppH.  (Supreme  Court,  Appellate 
Division,  First  Department.  April  25.  1919.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Dowling  and  Pa^e,  JJ^ 
dissenting.    Order  filed. 


Schuyler  R.  INGHAM.  Appelant,  t.  HERKI- 
MER COUNTY  LIGHT  AND  POWER  COM- 
PANY, Respondent.  (Supreme  Court  Appel- 
late Division,  Fourth  Department  September, 
1918.)  Appeal  dismissed,  unless  appellant  shall 
file  and  serve  printed  papers  by  October  5tli, 
pay  to  respondentia  attorneys  $10,  and  be 
ready  for  argument  on  October  l()th. 


In  the  matter  of  ISie  application  of  INTER- 
NATIONAL RAILWAY  COMPANY  for  a  writ 
of  mandamus,  respondent  against  the  PUBUG 
SERVICE  COMMISSION,  Second  District  and 
City  of  Buffalo,  appellants.  (Supreme  Orart 
Appellate  Division,  Third  Department  May 
9,  1919.)  Inasmuch  as  the  stipulation  between 
the  attorneys  for  the  respective  partiea  in  this 
court  provides  that  the  proceedings  be  so 
amended  as  to  treat  the  case  as  one  of  certio- 
rari and  not  of  mandamus,  the  dedsion  of  this 
court  is  as  follows:  Determination  of  tiie  Public 
Service  Commission  annulled,  and  the  proceed- 
ings remitted  to  said  Public  Service  Commis- 
sion for  consideration.  All  concur.  LcMive  to 
appeal  to  the  Court  of  Appeals  granted,  and 
the  following  question  certified:  J3mb  the  Pub- 
lic Service  CommiaBion  jurisdiction  and  power, 
under  the  facts  shown,  to  regolate  the  rate  of 
fare  to  be  charged  by  the  respondent? 

In  the  Matter  of  the  Application  of  INTER- 
NATIONAL RAILWAY  COMPANY,  Appel- 
lant ▼.  WiUlam  8.  RANN,  as  Oocporation 
CouDMl  ofi  the  City  of  .Bpfialo,  far  a  Peremp- 
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tory  Witt  of  MiRixdamiia,  E«ipoii4ent«  (8a«- 
preme  Oonrt  Appellate  DiTition,  Fourth  De- 
partment Julrr  1918.)  Motion  iot  leave  ta 
appeal  to  Oonrt  of  Appeals  granted.  Foote,  J., 
not  sitting. 

Fred  S.  JACKSON,  Bespt,  v.  Charles  W* 
STKONG,  et  al.,  Applt  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  March 
22,  1919.)  Order  affirmed,  with.  $10  costs  and 
disbursements.  All  concur.  See,  also,  91  Misc. 
Bep.  429,  154  N.  Y.  Supp.  8S6. 


JOHN  K.  STBSWARO?  &  SONS.  lUspt.,  V, 
ALBERTA  tTNDKRWBAR  CO.,  inc.,  Applt. 
(Supreme  CJourt,  Appellate  Division,  Third  De* 
partment.  May  7,  1919.)  Order  unanimously 
affirmed,  with  $10  costs  and  disbursements. 


JOHN  L.  HATB3S  CONSTRUCTION  (X)M- 
PANY,  applt,  V.  STATE  of  New  York,  respt. 
(Sopreme  Court,  Appellate  Division,  Third  De- 
partmoit.  Ma/  7.  1919»)  Judgment  unani- 
mously affirmed,  with  costa. 


Olaf  JOHNSON,  Applt,  ▼.  OTIS  BLEVA- 
TOB  CX>~  Respt  (Supreme  Court,  Appellate 
Oivision,  First  Department  April  17,  1919.) 
Judgment  reversed,  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event,  on  the  ground 
that  the  evidence  presented  questibna  of  fact 
wUdi  should  have  been  snbmitted  to  the  jury. 
DowUng,  J^  dissenting.     Order  ffied. 


In  the  Matter  of  Mary  M.  JOHNSTON,  de- 
ceased. (Supreme  Court,  Appellate  Division, 
First  Department  April  4,  1919^  Decree  af- 
firmed, with  costs.    No  opinion.    Order  filed. 


JOHN  WANAMAKBR,  New  Tort,  Ind^and 
another,  respondents,  v.  OTIS  ELEVATOR 
COMPANY,  appellant  Action  No.  1.  (Su- 
preme  CJourt,  Appellate  Division,  Second  De- 
partment April  25,  1919.)  Motion  for  leave 
to  api^eal  to  the  Ck>Brt  of  Appeals  granted. 
Settle  order  before  Mr.  Justice  Kelly.' 


JOHN  WANAMAKBR,  New  York,  Inc.,  and 
another,  respondents,  v.  OTIS  ELEVATOR 
COMPANY,  appellant  Action  No.  2. ,  (Su- 
preme Court,  Appellate  Division,  Second  De 
partment  April  25,  1919.)  Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  granted. 
Settle  order  before  Mr.  Justice  Kelly. 


JOHN  WANAMAKER.  New  York.  Inc.,  re- 
spondent, V.  OTIS  EI^VATOR  (56MPANY, 
appellant  Action  No.  8.  (Supreme  (Jourt,  Ap- 
pellate DivisioD,  Second  Department  April 
25,  1919.)  Motion  for  leave  to  apiieal  to  the 
Court  of  Appeals  granted.  Settle  order  before 
Mr.  Justice  Kelly.  ... 


JOSKPH  F.  BHRNASCHEFF  BUILDING 
CK)NOTRUOTION  COMPANY.  Inc..  appellant, 
v..  CXBaO  FARMERS;  ;INSimAN^CB  COM- 
PANY, respondent  (Supreme  Court,  Appel- 
late Division,  Second  Department.  April  5, 
1919.)  Judgment  and  order  vmaniniotisly  affirm- 
ed, wi4di  costs.    No  opinion* 


Emanuei  M.  KAISER  v.  Edith  O.  KAISER. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  25»  1919.)  Motion  to  dismiss 
appeal  denied.     Settle  order  on  notice. 


Tboma*  E.  KANE,  an  infant,  by  Thomas  H. 
Kane,  hia  guardian  ad  litem,  appellant,  v.  ERIE 


with  $10  costs. 

In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law.  made 
by  Herman  KARLIN,  respt,  v.  H  KAMBER 
&  CO.,  Inc.,  employer,  and  Zurich  General  Ac- 
cident &  liability  Insurance  Co.,  lAd.,  insur- 
ance carrier,  applte.  (Supreme  Court,  Appel- 
late Division,  7%drd  Department  May  7, 1919.) 
Award  unanimously  affirmed. 

Earl  KAUFMAN  v.  David  L.  SCHWART25. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  2o,  1919.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs.    Order  filed. 

'  Eliaa  KRLLAR,  as  adm'x,  *etc.,  Respt.,  v. 
Mina  DAVIS,  Applt  (Supreme  Court,  Appel* 
late  Division,  Fourth  Department  March  12, 
1919.)  Judgment  and  order  reversed,  with 
costs,  and  complaint  dismissed  with  costs. 
Held,  that  the  evidence  does  not  sustain  the 
burden  which  was  with  plaintiff^  of  showing 
that  the  storm  house  fell  because  it  was  unsafe, 
either  in  its  construction  or  In  the  manner  in 
which  it  was  fastened  to  the  building.  Defend- 
ant's mo^on  for  a  nonsuit  should  have  been 
granted.    All  concur. 

•  Horace  L.  KENT,  respondent,  v.  George  H. 
FRASER,  appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department  March  7, 
1919.)    Motion  denied. 

Charles  S.  KENT,  Applt,  ▼.  Abram  O. 
YOtJNO  et  al.,  Respts.  Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  March 
5)  1919.)  Motion  to  dismiss  appeal  denied,  with 
leave  to  renew  in  case  appellant  fails  to  pro^ 
ceed  wittl  due  diligence  to  procure  case  to  be 
settled  and  signed  and  printed  papers  to  be 
filed  and  served. 

In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law,  made 
by  Charles  KIIiBOURN  v.  Miles  B.  WOOD- 
COCK, employer*  and.  Maryland  Casualty  Comf 
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pany,  insurance  carrier,  applta.  (Supreme 
Court,  Appellate  Division,  Third  Department 
May  7,  1919.)    Award  nnanimouBly  ajffirmed. 

Matter  of  Karlene  B.  KINO,  deceased.  (Su- 
preme Court,  Appellate  Diviaion,  First  Depart- 
ment. April  11.  1919 J  Motion  to  dismiss  ap- 
peal granted,  with  $10  costs,  unless  appellant 
complies  with  terms  stated  in  order.  Order 
filed.  

John  A.  KINGSBURY,  as  Commissioner  of 
Public  Charities  of  the  City  of  New  York,  on 
complaint  of  Katherine  Wamock,  respondent, 
▼.  Dewey  McGUIRB,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  21,  1919.)     Motion  denied. 

Oscar  EIRSCH  y.  Jacob  BliUMENTHAL. 
(Supreme  Court  Appellate  Division,  First  De- 
partment April  11,  1919.)  Application  denied, 
with  $10  costs.    Order  signed. 

Henry  C.   KI4BEL   Respt.  ▼.   Rose  KLBB, 

Applt  (Supreme  Court,  Appellate  Division, 
Fourth  Department  January  29.  1919.)  Or- 
der reversed,  and  motion  granteu.  Interlocu- 
tory judgment  (171  N.  Y.  Supp.  632)  reversed, 
and  new  trial  granted,  with  costs  to  appellant 
to  abide  event  The  findings  of  fact  contained 
in  the  decision  and  numbered  III,  IV,  and  XII, 
are  disapproved  and  reversed.  Held,  that  the 
affidavit  and  paj>ers  upon  which  the  order  for 
service  by  publication  was  made  in  the  action 
of  Reckford  v.  Reckford  were  sufficient  to  con- 
fer jurisdiction.  All  concur,  except  Hubbg,  J^ 
who  dissents,  and  votes  for  affirmance. 

Abraham  KLBINMAN  r.  THOMPSON- 
STARRETT  CO.  (Supreme  Court,  Appellate 
Division,  First  Department  April  11,  1919.) 
Application  granted.    Order  signed. 


Adam  KNAPP,  applt,  r.  Kate  SHULTZ, 
Respt.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  12,  1919.)  Appeal 
dismissed,  without  costs  upon  stipulation  filed. 


Jacob  KOKOTOFF,  an  infant  by  Philip 
Jaffe,  his  guardian  ad  litem,  appellant,  ▼.  Elias 
SHARER  and  Jacob  Kleiger,  copartners,  etc., 
respondents.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  April  5,  1919.) 
Judgment  affirmed,  with  costs.  No  opinion. 
Jenks,  P.  J.,  and  Mills,  Blackmar,  and  Jay- 
COS,  JJ.,  concur.  Rich,  J.,  votes  for  reversal, 
for  the  purpose  of  maintaining  his  dissent  in 
(Goldberg  v.  Borden's  Condensed  Milk  Co.,  185 
App.  Dlv.  222,  172  K.  Y.  Supp.  828,  until  that 
question  is  passed  upon  by  uie  Court  of  Ap- 
peals. 

Paul  ERCH,  applt,  t.  Paul  YANKOWSKI, 
respt     (Supreme    Court   Appellate   Division, 


Third  Department  May  7,  19111.)  JudnaeBt 
affirmed,  with  costs.  All  concur,  except  Codi- 
rane  and  Henry  T.  Kellogg,  JJ^  diasenting. 


Samuel   KROHNBBRO   et   aL,   Applta.,  v. 
FEDERAL    INSURANCE    CO.,    Bespt   ^- 

preme  Court,  Appellate  Division,  Fnrst  De- 
partment May  2,  1919.)  Determination  (171 
N.  Y.  Supp.  169)  affirmed,  with  coats.  No 
opinion.    (Jrder  filed. 


K.  &  R.  FILM  CO.,  Applt.  r.  William  A 
BRADY,  Respt  (Supreme  Court  Appellate 
Division,  First  Department  May  2,  1919.) 
Determination  affirmed,  with  costs,  and  judg- 
ment absolute  ordered  against  plaintiif,  pur- 
suant to  its  stipulation,  upon  the  author!^  of 
Broadway  Photoplay  Co.  v.  World  Film  Cor- 

S oration,  226  N.  Y.  104,  121  N.  B.  756.    Or- 
er  filed.    See,  also,  104  Mioc  Bep.  067,  172 
N.  Y.  Supp.  26& 

Louise  LA  MANCHE,  as  Administratrix,  etc.. 
Appellant  ▼.  AUBURN  A:  SYRACJUSE 
ELECTRIC  RAILROAD  COfifPANY,  Re- 
spondent (Supreme  Court  Appellate  Divi- 
sion, Fourtb  Department.  September,  1918.) 
Appeal  dismissed,  without  costs,  upon  stipu- 
lation filed.  f 

Harry  LANDRESS,  an  infant  etc.,  by  Sam- 
uel Landress,  his  auardian  ad  litem,  appel- 
lant V.  William  d  BLOHM  and  Hermina 
Blohm,  respondents.  (Supreme  Court  Appel- 
late Division,  Second  Department  April  5, 
1919.)  The  right  of  a  party  to  a  negligence 
case  to  examine  his  adversary  for  the  purpose 
of  proving  facts  necessary  to  the  examining 
party's  affirmative  case  is  undoubted.  Preiss 
V.  CDonohue,  173  App.  Div.  121,  159  N.  Y. 
Supp.  397;  Kessler  v.  North  River  Realty 
Co.,  169  App.  Div.  814,  165  N.  Y.  Supp.  799. 
Under  the  peculiar  circumstances  cif  tlds  case 
such  an  examination  seems  not  only  proper, 
but  necessary.  Order  reversed,  with  ^0  costs 
and  disbursements,  and  motion  denied,  with 
$10  costs.  Jenks,  P.  J.,  and  Milla,  Rich, 
Blackmar,  and  Jaycox,  JX,  concur. 


In  the  matter  of  the  probate  of  the  last  will 
and  testament  of  Edward  F.  LANG,  deceased. 
(Supreme  Court  Appellate  Division,  Second 
Department  April  5, 1919.)  Order  of  the  Sur- 
rogate's Court  of  Kings  (bounty  affirmed,  with 
SIO  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  and  Millar  Ridi,  Blackmar,  and 
Jaycox,  JJv,  concur. 

Anna  HL  LANO.  as  Ato'x;  etc,  Respt,  v. 
NEW  YORK  OBNISUL  RT  R.  CO..  Applt 
(Supreme  Court  Appellate  Division,  Fourth 
Department  March  5,  1919.)  Judgment  and 
order  a04  Misc.  B«p.  d84,  172  N.  Y.  Supp. 
190)  affirmed,  witii  costs.  All  concur,  except 
Foote,  J.,  who  dissents,  and  votea  for  revers- 
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al*  upon  the  aoUiority  of  81.  Ii.  lb  San  Tvul 
&.  R.  Co.  ▼.  ConartT.  288  U.  S.  248,  85  Sup. 
Ct.  785»  60  U  £d.  12^. 

Jewell  E.  LA  SAGB  y.  Clarence  C.  PSR- 
PAIilj  et  al.  (Supreme  Court,  Appellate  IM- 
yiaion.  First  Department  May  9,  1919.)  Mo* 
tion  to  dismise  appeal  granted,  with  $10  costs, 
unless  appellant  comply  with  terms  stated  in 
•rder.    Order  filed. 


Julian  C.  LA  TIN,  Bespt,  r.  GOPIiET- 
PLAZA  OPERATINO  CO.,  Applt  (Supreme 
Court,  Appellate  DiTision,  First  Department. 
April  4,  1910.)  Judament  and  order  affirmed, 
with  costa.  No  opmicm.  Order  filed.  &ee» 
also,  184  App.  Div.  417,  171  N.  Y.  Supp.  608. 

Julian  C.  LA  YIN  t.  0OPLB3T  PLAZA  HO- 
TEL CO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  April  25i  1919.)  Mo^ 
tion  denied,  with  $10  costs.    Order  filed. 


Charles  F.  LAWLER,  rilaintilf,  v.  SHEF- 
FIELD CONSTRUCTION  COMPANY,  et  aL, 
defendants;  William  J.  Dilthey,  appellant; 
Sound  Holding  Company,  purchaser-respond- 
ent. (Supreme  Court,  Appellate  Division, 
Second  Department  April  5,  1919.)  Motion 
denied,  without  costs. 


Michael  J.  LEAHY  t.  LCCSIDS  ENGINEEB- 
INQ  CO.  (Supreme  Court.  Appellate  Divi- 
sion, £^rst  Department  March  21,  1919.) 
Motion  for  leave  to  appeal  granted;  motion  for 
reargument  denied.    Order  filed. 


Daniel  J.  LBARY,  Respt,  ▼.  Frederick 
GELLESt,  as  Ex'r,  etc.,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
March  28,  1919.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opimon*  Order 
filed.  See,  also,  169  App.  Div.  232,  154  N.  Y. 
Supp.  507. 


Richard  H  LEDERER^  Respt,  r.  JOHN 
THOMSON  PRESS  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
May  9,  1919.)  Order  modified,  by  striking 
therefrom  as  follows:  "So  as  to  direct  the 
examination  of  defendant  on  the  issues  raised 
by  the  denials  in  the  answer  and^-^and,  as  so 
modified,  affirmed,  without  costs;  the  effect 
being  to  reinstate  the  order  of  January  17, 
1919,  except  in  so  far  as  it  required  the  pro- 
duction of  books  and  papers.  The  date  for  the 
examination  to  proceed  to  be  fixed  in  the  or- 
der.   Settiia  order  on  notice. 


Jane  LEE  ▼.  NEW  YORK  RAILWAYS  GO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment Aprfl  11,  1919.)  Motion  to  dismiss 
4>peal  denied,  with  $10  costs.   Order  filed. 


John  F.  LEUOORT,  Jr.,  Applt,  v,  METRO- 
POLITAN TRUST  (5o.  OF  THE  CITY  OF 
NEW  YORK,  Respt  (Supreme  Court  Appel* 
late  Division,  First  Department  March  28, 
1919.)  Judgment  and  order  affirmed,  with 
costs.   No  opinion.    Order  filled. 


Albert  F.  LESHER,  Applt,  v.  MANUFAC- 
TURING JEWELERS'  ESCORT  CO.,  Inc., 
Respt  (Supreme  Court,  Appellate  Division, 
First  Department  May  9,  1919.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 

Anna  LESSER,  appellant  ▼.  Louis  N.  LES- 
SER, respondent.  (Supreme  Court  Appellate 
Division,  Second  Department  Mardi  21, 
1919.)  Order  affirmed,  without  costs.  No 
opinion.  Jenks,  P.  J.,  and  Mills,  Rich,  Bla;ck- 
mar,  and  Jaycox,  JJ.,  concur. 

Annie  LEVINE.  as  Adm'x,  etc,  Respt,  r. 
NEW  YORK  RAILWAYS  CO.,  Applt  Su- 
preme Court,  Appellate  Division,  First  De- 
partment April  215,  1919.)  Judgment  and  or- 
der affirmed,  with  costs.  No  opinion.  Clarke, 
P.  J.,  and  Smith,  Jm  dissenting.  Order  filed. 
See.  also,  182  App.  Div.  486,  109  N.  Y.  Supp. 
103i.  

LBVITAN  BROS.  &  ZARKOWER,  Inc., 
Respt,  V.  Harold  FELDMAN  et  aL,  AppUs. 
(Supreme  Court  Appellate  Division,  First  De- 
partment April  11.  1919.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 

Harry  M.  LEVY  ▼.  Joseph  CJORN.  (Supreme 
Court,  Appellate  Division,  First  Department 
April  25.  1919.)  Motion  to  dismiss  appeal  de- 
nied, with  |10  costs.    Order  filed. 

Gertrude  LEVY,  Applt,  r.  Felix  LEVY, 
Respt  (Supreme  Court,  Appellate  Division, 
First  Department  May  9,  1919.)  Order  af- 
firmed.   No  opinion.    Order  filed. 

Bert  LEVY  et  aL  ▼.  WORLD  FILM  COR- 
PORATION.  (Supreme  0>urt,  AppeUate  Divi- 
sion, First  Department  April  26,  1919.)  Ap- 
plication denied,  with  $10  costs.    Order  signetf. 


Charles  LIBERMAN,  Applt,  ▼.  Max  MAY- 
ER et  al.,  as  Committee,  etc.,  Respts.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment Biarcn  21,  1919.)  Judgment  and  order 
affirmed,  with  costs.    No  opinion.    Order  filed. 


Isaac  IJBERMAN.  applt.  v.  Max  MAYER, 
respts.  (Supreme  Court,  AppeDate  Division, 
BHrst  Department  Mardi  21,  1919.)  Judg- 
ment and  order  affirmed,  with  costs.  No  opin- 
ion.   Order  filed. 
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Stmutf  UPSOHITZ  «t  ali,  AppIUm  t.  W.  B. 
GBAOB  &  CO.,'  Hespt.  (Sapreme  Coort,  Ap- 
pellate Diyislon,  First  Department.  May  2, 
1919^  DeterminatioDB  (1(H  Misc.  Rep.  65, 171 
N.  .Y. .  Suop..  330)  affirmed,  with  costs.  No 
opinion.    Orders  nied. 

Thomas  Mortimer  liLOTD,  respondent,  ▼. 
Edith  L.  MHNDES  and  Walter  H.  Crittenden, 
as  executors,  etc.,  of  Sara  E.  Bergen,  deceased, 
appeUants.  Appeal  No.  2.  (Supreme  Court, 
Appellate  Division,  Second  Department.  March 
14,  1919.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  and 
Mills,  Rich,  Blackmar,  and  Jaycoz,  J  J.,  concur. 


In  the  matter  of  the  probate  of  the  last  will 
and  testament  of  Charles  Joseph  LOEUR,  de- 
ceased. '  Constant  Weitz  and  Alexander  Weitz, 
appellants.  (Supreme  Court,  Appellate  Divi* 
sion,  Second  Department.  March  14,  1919.) 
The  testimony  of  decedent's  neighbors,  and  in 
particular  his  directions  to  the  draftsman  of 
the  wilL  show  intelligent  comprehension  of  his 
acts.  There  are  experts  who  reach  difiEerent 
conclusions  based  on  hypothetical  questions. 
Against  evidence  of  testamentary  capacity,  the 
contrary  opinions  of  experts  based  on  a  hypo- 
thetical statement  scarcely  raise  an  issue.  £^et- 
tit  V,  Pettit,  No.  1,  149  App.  Div.  488,  491,  134 
N.  Y.  Supp.  133.  Again,  expert  conclusions 
from  a  statement  of  the  pathological  facts 
must  depend  on  the  uniformity  of  the  mental 
conditions  shown.  Here  Dr.  Qraeme  Ham- 
mond, fiontestants'  chief  expert,  frankly  ac- 
knowledged that  this  testator's  condition  might 
have  lucid  intervals,  when  he  would  have  suffi- 
cient capacity  to  make  a  will.  If  made  when 
testator  is  thus  'competent,  such  testamentary 
dispositions  will  stand,  notwithstanding  habit- 
ual hard  drinking.  Matter  of  Ruef,  180  App. 
Div.  203,  167  N.  Y.  Supp.  498,  affirmed  223  N. 
Y.  582,  119  N.  B.  1075.  Even  subsequent  com- 
mitments for  lunacy  may  follow,  without  there- 
by avoiding  a  prior  will.  Matter  of  Barlow, 
180  App.  Div.  860,  168  N.  Y.  Supp.  131.  The 
unfriendly  relations  between  these  contestants 
and  their  nephew,  the  testator,  naturaliy  led 
him  to  exclude  them  from  his  bounty.  The  de- 
cree of  the  Surrogate's  Court  of  Richmond 
County  admitting  the  will  to  probate  is  affirm- 
ed, with  costs  of  this  appeal  to  the  respondent; 
payable  out  of  the  estate.  Jenks.  P.  J.,  and 
MillB,  Putnam,  Blackmar,  and  Kelly,  JJ.,  con* 
cur. 


In   the  Matter  of  Philip   LONDON,   dec'd. 
(Supreme  Court,  Appellate  Division,  First  De- 

£artment.      March    28,    1919.)      Decree    (104 
Use.  Rep.  372,  171  N.  Y.  Supp.  981)  a^^rmed, 
with  costs.    No  opinion.     Order  filed. 


Morris  LONG,  Respt.,  v.  CITY  OF  NEW 
YORK,  Applt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  April  25,  1919.) 
Judgment  and  order  reversed,  and  new  trial 


oidfved»  wltk  coats  to  appellant  to  abide  event, 
on  the  ground  that  the  verdict  was  against  the 
weight  of  the  evidence.    Order  filed. 

LORBAINB  HAT  CO.,  Inc..  Applt.,  t.  Eb- 
telle  FBINBERG,  Respt  (Supreme  Court, 
Appellate  Division,  First  Department.  March 
28,  1919.)  Order  modified,  as  provided  in  or- 
der, and,  as  so  modified,  affirmed,  without  costs. 
No  opinion.    Order  filed. 

LOWBR  HUDSON  STEAMBOAT  COM- 
PANY, Inc.,  appellant,  v.  Bdgar  L.  MAINES. 
respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  Aptfl  5,  1919.) 
Judgment  of  the  County  Court  of  Westchester 
0>unty  reversed,  with  costs,  and  judgment  of 
the  Justice's  Court  affirmed,  with  costs,  upon 
the  ground  that  the  finding  by  the  jnstice  of 
the  peace,  which  his  decision  imports,  that  the 
goods  had  not  been  actually  delivered  to  Bmno, 
was  not  against  the  weight  of  the  evidence, 
and,  further,  that  the  defendant  was  not  Bru- 
no's agent  to  receive  the  goods  for  him  from 
the  plaintiffs  agent,  the  purser,  but  was,  in 
effect,  plaintiff's  agent  to  deliver  the  goods  to 
Bruno.  Jenks,  P.  J.,  and  Mills,.  Rich,  and  Jay- 
cox,  JJ.,  concur.    Blackmar,  J.,  dissents. 

George  A.  LUDBWIG,  Applt,  t.  H.  liAR- 

8UARDT  &  CO..  Inc.,  Respt  (Supreme 
ourt,  Appellate  Division,  First  Department 
March  28,  1919.)  Order  modified,  as  provided 
in  order,  and,  as  so  modified,  affirmed,  without 
costs.    No  opinion.    Order  filed. 


Florine  LYON,  appellant,  v.  Morris  WEIL 
and  Monroe  Weil,  respondents.  (Supreme 
Court,  Appellate  Division,  Second  Depart- 
ment April  11,  1919.)  Order  of  the  County 
Court  of  Westchester  County  affirmed  by  de- 
fault, with  $10  coster  and  disbursements. 
Jenks,  P.  J.,  and  Rich,  Putnam*  Blackmar,  and 
Jayoox,  JJ.,  concur. 


Eleuthera  D.  McCALMONT.  as  Ex*!,  etc, 
Respt.,  V.  William  FARSON  et  al.,  Applt. 
(Supreme-  Court,  Appellate  Division,  First  De- 
partment April  11,  1919.)  Order  modified,  by 
striking  out  provision  for  payment  of  counsel 
fee,  and,  as  so  modified,  affirmed,  with  SIO 
costs  and  disbursements  to  respondent  No 
opinion.  Order  filed.  Bee,  also,  170  App.  Div. 
408,  156  N.  Y.  Supp.  81. 

Fred  E.  McCURDY,  Respt,  ▼.  ERIB  RAIL- 
ROAD CO.,  Applt  (Supreme  Court,  Appel- 
late Division,  •  Fourth  Department  Hardi  5, 
1919.)  Motion  for  leave  to  appeal  to  Court  of 
Appeals  denied,  with  $10  costs. 


William  L.  McDEHMOTT,  appellant  t. 
NEW  YORK  CENTRAL  RAILROAD  COM- 
PANY, respondent     (Supreme   Court,  Appei- 
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late  Divichm,  8e66iid  Departmwat.  Hatch  7, 
1919.)  Judgment  and  order  unanimously  af- 
firmedt  with  coats.    No  opinion. 

In  the  matter  of  the  estate  of  Daniel  J.  BIc- 
OUiLXOUDDY,  deceased.  (Supreme  Court, 
Appellate  Division,  Second  Department.  April 
25,  1919.)  Motion  granted,  without  costs. 
Settle  order  before  Mr.  Justice  Jaycox. 


MACHINBBY  UnLITIlSS  CO.,  Inc.,  Reept., 
▼.  Richard  D.  KBHOB  et  al.,  Applts.  (Su- 
preme Court,  Appellate  DivisioB,  First  De- 
partment. April  25.  1919.)  Order  affirmed, 
with  $10  cos^  and  disbursementa.  No  opinion. 
Order  filed. 

'Vnmam  8.  McII>RATH,  appellant,  ▼.  S.  WA- 
TBRBURY  ft  SONS  COMPANY,  respondent 
(Supreme  Court,  Appellate  Division,  Second 
Department.  April  25,  1919.)  Order  setting 
aside  verdict  unanimously  affirmed,  with  costs. 
No  oidnion. 


Thomas  Nelson  McKSrE,  appellant,  '  v. 
STANDARD  OIL  COMPANY  OF  NBW 
YORK,  respondent.  (Supreme  Court,  A|^pel- 
late  Division,  Second  Department.  April  5, 
1919.)  Judgment  affirmed,  with  costs.  No 
opinion.  MUIs,  Rich,  Blackmar,  and  Jaycox, 
Jj.,  concur.  Kelly|  J.,  dissents,  upon  the 
ground  that  the  question  of  assumption  of  risk 
was  for  the  iurj. 

John  W.  McKINNON,  as  Agent,  etc.,  Applt., 
V.  CITY  OF  NEW  YORK,  Respt.  (Supreme 
Court.  Appellate  Division,  First  Department. 
May  2,  1919.)  Judgments  affirmed,  with  costs. 
No  opinion.    Orders  filed. 


MANHATTAN  FEB  CO.,  Inc.,  v.  Kitty 
O^BRADOWITZ.  (Supreme  Court,  Appellate 
Division,  First  Department.  March  21,  1919.) 
Application  denied,  with  |10  costs.  Order 
signed. 

America  B.  MANNARINO  v.  Vincent  MAN- 
NARINO.  (Supreme  Court,  iU»peUate  Divi- 
sion, First  Department  April  25.  1919.)  Mo- 
tion to  dismiss  appeal  granted,  with  $10  oosts. 
Order  filed. 


MARIO  TAPPAREMil  FU  PIETRO  OF 
AMERICA,  Inc.,  v.  A.  L.  GOSSELIN  (X)RPO- 
RATION.  (Supreme  Court-  Appellate  Divi- 
sion, First  Department  March  21,  1919.) 
Application'  denied,  with  $10  costs.  Order 
signed.  

In  the  matter  of  the  claim  of  Ckorge  MAR- 
XiAND,  for  compensation  under  the  Workmen's 
<:ompensatlon   Law.      STATE  INDUSTRIAI/ 


COMMISSION,  respt,  ▼.  SMim  ft  PEAR- 
SON, employer,  and  Travelers'  Insurance  Com- 
pany, insursnee  carrier,  applts.  (Supreme 
Court,  Anpellate  Division,  Third  Department 
May  7,  1919.)    Award  unanimously  a^rmed. 


Roland  J.  S.  MARSH  et  al.  y.  Roland  D. 
J.  RAUOHT  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department  March  21,  1919.) 
Motion  denied,  with  |10  costs.    Order  filed. 


Theodore  MARSTON,  respondent  ▼.  "WEST- 
INGHOUSE  ELECTRIC  &  MANUFACTUR- 
ING (X)MPANY,  appeUant  (Supreme  Court. 
Appellate  Division,  Second  Department  April 
17,  1919.)  Order  modified,  by  requiring  the 
payment  of  $45  costs,  instead  of  $15,  as  a  con- 
dition of  the  amendment  and  by  eliminating 
therefrom  the  provision  *that  the  answer  of 
the  defendant  to  the  amended  complaint  be, 
and  it  hereby  is,  deemed  to  be  its  answer  to 
the  said  reamended  complaint,"  and,  as  so 
modified,  affirmed,  without  costs  to  either  par- 
ty as  against  the  other.  It  is  further  ordered 
that  the  defendant  have  20  days  from  the 
service  of  this  order  and  the  payment  of  the 
costs  within  which  to  answer  the  reamended 
complaint  as  it  shall  be  advised.  When  a  com- 
plaint ia  amended,  it  takes  the  place  of  the 
original  complaint  and  the  defendant  has  the 
right  to  answer  as  he  shall  see  fit.  It  is  not 
within  the  power  of  the  court  to  require  that 
defendant's  answer  to  the  complaint,  so 
amended,  shall  be  the  same  as  its  answer  to 
the  original  complaint  We  think  the  provi- 
sion of  section  723  of  the  Code  of  Civil  Pro- 
cedure, that  the  case  retain  its  place  on  the 
calendar,  is  applicable  to  a  reamended  com- 
plaint, as  well  as  to  an  amended  complaint 
The  suggestion  to  the  contrary  is  entirely  too 
technical.  Jenks,  P.  J.,  and  Rich,  Putnam, 
Blackmar,  ahd  Jaycox,  Jj.,  concur. 


Anna  L.  MARTIN,  respondent,  ▼.  NATION- 
Ali  SAVINGS  BANK  OF  THE  CITY  OF  AL- 
BANY, appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  April  26,  1919.) 
Judgment  and  order  unanimously  affirmed, 
with  costs.    No  opinion. 


William  R.  MASON,  applt,  t.  COLE  & 
DIXON,  Inc.,  respt  (Supreme  Court,  Appel- 
late Division,  Third  Department  May  9, 
1919.)  Judgment  unanimously  affirmed,  with 
costs* 


MASSACHUSETTS  BONDING  k  INSUR- 
ANCB  CO.,  Respt,  ▼.  Fannie  M.  THOMSON, 
as  Bx'x,  etc.,  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department  March  28, 
1919.)  Jud^DEient  and  order  affirmed,  widi 
costs.  No  opinion.  Order  filed.  See,  also, 
181  App.  Div.  426,  108  N.  Y.  8ap».  978. 
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Aupirt  MASSEm;'rG«4>t,  v.  Frank  UlCK- 
inSA  and  Bony  IVAngelo.  applts.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment. May  7,  1919.)  Judgment  and  order 
unanimoTialy   affirmed,  with  costs. 

Harold  G.  MATHEWS  ▼.  105  WEST  5I5TH 
ST.,  Inc.  (Supreme  Court,  Appellate  Division, 
First  Department,  April  11,  1919.)  Motion 
to  dismiss  appeal  granted,  with  $10  costs.,  Or- 
der fUed.  

D.  Lewia  MATTBRN,  Applt,  ▼.  Frances 
MATTBIRN,  Beapt  (Supreme  Court,  Appel- 
late Division,  First  liepartment.  March  28, 
1919.)  Order  affirmed,  with  $10  costs  and  dis< 
hursementa.    No  opinion.     Order  filed. 


Marcus  MATER  et  al.,  RespU.,  v.  Angelo 
B.  MONZO,  Applt  (Supreme  Court,  Appel- 
late Diyiaion,  First  Department.  April  4, 
1919.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


William  N.  MEAD.  Applt,  v.  MORAN  TOW- 
ING &  TRANSPORTATION  CO.,  Bespt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  21,  1919.)  Judgment  affirm- 
ed, with  costs.    No  opinion.    Order  filed. 


MBDIOAIi  ASSOCJIATES  RBAI/ET  COM- 
PANY,  Inc.,  respondent,  v.  William  McCAR- 
ROIXi  et  al.,  appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department. 
March  21,  1919.)  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  to  vacate 
the  order  for  defendants'  examination  grant- 
ed, with  $10  costs.  An  order  for  an  examina- 
tion before  the  service  of  a  complaint  can 
only  be  justified  where  it  is  necesfsary  to  en- 
able the  plaintiff  to  frame  the  complaiht. 
Fischer  y.  American  Exchange  National  Bank, 
128  App.  Div.  268,  112  N.  Y,  Supp.  668.  The 
motion  papers  herein  set  forth  that  the  de- 
fendants entered  into  a  conspiracy  for  the  pur- 
pose of  preventing  plaintiff  from  using  its  land 
for  a  legal  purpose,  the  means  used  by  the  de- 
fendants in  preventing  that  use,  and  the  injury 
done  to  the  plaintiff.  Tliis  constitutes  a  com- 
plete cause  of  action,  and  no  examination  is 
necessary.  The  details  about  which  plaintiff 
seeks  to  examine  the  defendants  are  details 
which  it  is  not  necessary  to  allege  In  the  com- 
plaint. The  circumstances  surrounding  the  or- 
ganization of  the  St  Marks  Avenue  Residents'' 
Association,  the  part  which  each  defendant 
took  in  preventing  the  plaintiff  from  using  its 
property,  the  authorization  and  ratification  of 
the  acts  of  some  of  the  defendants  and  tbe 
particular  act  of  each  defendant  which  related 
to  and  bore  upon  preventing  plaintiff  in  the 
use  of  Its  property  may  be  proper  matters  for 
proof  upon  the  trial,  but  there  is  no  necessity 
for  alleging  t&ese  details  in  the  complaint 
Jenks«  P.  J.,  and  Mills,  Rich,  and  Jaycox,  JJ., 
concur.    Blaekmar,  J.,  not  voting. 


Jacf*  MENDLOWTPCH,  Beirpt.,  ^.  Joto  P. 
CARROLIi,  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department  Apdl  17, 
1919.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements, with  leave  to  defendant  to  with- 
draw demurrer  and  to  answer  %i  payment  of 
said  costs.  No  opinion.  Laughlin,  J.,  dissent- 
ing.   Order  filed. 

MERCHANT  &  EVANS  CO.,  Respt.,  ▼.  MA- 
CHINERY &  METAIiS  SALES  CCDl,  Ap^t 
(Supreme  Court,  AweUate  Dzvision,  First  De- 
partment. March  21,  1919.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Order 
filed. 


MERCHANTS'  &  MANUFACJTURBRS'  EX- 
CHANGE OF  NEW  YORK,  Applt,  v.  Charles 
E.  SPRATT^  Respt  (Supreme  Court,  Appel- 
late Division,  First  Department  April  17, 
1919.)  Order  affirmed,  with  $10  eosto  and  dis- 
bursements, with  leave  to  plaintiff  to  amend 
complaint  on  payment  of  costs  in  this  court  and 
in  the  Special  Term.    No  opinion.    Order  filed. 


MERRY  REAI/TY  COMPANY,  Inc.,  appel- 
lant V.  SHAMOKIN  &  HOLLIS  BEAIi  ES- 
TATE CJOMPANY,  Inc., respondent;  Harry  B. 
Martin  and  others,  defendants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  26,  1919.)    Motions  denied,  without  costs. 


METAL  SHEI/TER  CO.,  Inc.,  Applt,  v. 
Wm.  I.  T.  FOSDICK,  Impld.,  etc.,  Respt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment April  11,  1919.)  Order  (172  N.  Y.  Supp. 
273),  affirmed,  with  $10  costs  and  disbursements. 
No  opinion.    Order  filed. 


METAL  SHELTER  (X).,  Inc.,  ▼.  Wm.  L  T. 
FOSDICK,  impld.,  etc.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  Maj  9, 
1919.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Paul  BilGNON,  Jr..  an  infant,  etc^  respond- 
ent. V.  MATMBW  BAIRD  OONTRACTING 
COMPANY,  Inc.,  appellant  Paul  MIGNON, 
respondent,  v.  MATTHEW  BAIRD  CON- 
TRACTING CJOMPANY,  Inc.,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment March  14,  1919.)  Motions  for  leave 
to  appeal  to  the  Court  of  Appeals  denied^ 


In  the  matter  of  the  claim  of  Mrs.  Ida  MIL- 
LER for  compensation  for  herself  and  children 
for  the  death  of  Samuel  Miller,  claimant,  respt. 
V.  EMENESS  AMUSEMENT  COMPANY,  em- 
ployer, and  Continental  Casualty  Company,  in- 
surauee  carrier,  applts.  (Supreme  Court,  Ap- 
pellate Division.  Third  Department.  May  9^ 
1919.)    MoUon  denied. 
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8adi«  BftNKCyw,  Mfpondeat,  ▼.  BULLiaN 
REAI/TT  COMPANY,  appellant  (Svprema 
Court,  AppeUate  Divialoii,  Second  Department. 
April  11,  1919.)  Judgment  imaiiimoaBly  affirm- 
ed, with  costs.    No  opinion* 

J.  Kearsley  MITCHELL  et  aL,  Bespts.,  ▼. 
HUDFORD  SALES  OOBP'N  et  al..  Applts. 
(Supreme  Court,  Appellate  Diyision,  First  De- 
partment March  21,  1919.)  Order  affirmed, 
with  SIO  costs  and  disbursements,  with  leave  to 
defendants  to  withdraw  demurrer  and  to  an- 
swer on  payment  of  costs  in  this  court  and  at 
Special  Term.    No  opinion.    Order  filed. 

J.  KearsleyMITCHBLL  et  al.,  Respts.,  v. 
William  F.  HUDSON,  impld.,  etc.,  Applt  (Su- 
preme Court.  Appellate  Division,  First  Depart- 
ment March  21,  1919.)  Order  affirmed,  with 
$10  costs  and  disbursements,  with  leave  to  de- 
fendant to  withdraw  demurrer  and  to  answer 
on  payment  of  costs  in  this  court  and  at  Special 
Term.    No  opinion.    Order  filed. 

J.  Eearsley  MTTCHELL  et  al.,  Respts.,  ▼. 
William  F.  HUDSON,  impld.,  Applt  (Supreme 
0>urt,  Appellate  Division,  First  Department 
March  21,  1919.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 


Angela  E.  MOLONEY,  respondent  ▼.  John 
J.  SCHWARTZ,  appellant  (Supreme  Court 
AppeUate  Division,  Second  Department  April 
17,  1919.)  Order  modified,  by  striking  out  the 
provision  "that  the  cause  maintain  its  position 
on  the  trial  calendar  for  the  February  term, 
1919,"  on  the  ground  that  it  was  beyond  the 
court's  power  and  imposed  a  penalty  upon  the 
defendant  for  a  favor  granted  to  tiie  plaintiff 
(Bertman  v.  Neisner.  177  App.  Div.  442,  443, 
104  N.  Y.  Supp.  217),  and  as  so  modified  af- 
firmed without  costs.  Jenks,  P.  J.,  and  Rieh» 
Putnam,  Blackmar,  and  Jaycoz,  JJ.,  concur. 


Matter  of  Carolyn  F.  MORGAN,  deceased. 
(Supteme  Court  Appellate  Division,  First  De- 
partment March  21,  1919.)  Motion  denied, 
with  $10  costs.    Order  filed. 

in  the  matter  of  flie  petition  of  Thomas 
MORRIS  and  Catherine  Moriis,  to  render  and 
settle  their  account  as  executors  of  the  estate 
of  Catherine  Gorey,  deceased.  (Supreme  Court 
Appellate  Division,  Second  Department  April 
6,  19190  Decree  of  the  Surrogate's  Court  of 
Kings  Conntj. affirmed,  with  costs.  No  opin- 
ion. Jenks,  r,  J.,  and  Mills,  Rich,  Blackmar, 
and  Kelly,  JJ.,  concur. 

In   the   matter  of  the  petition  of  Thomas 

BfORRIS  and  Catherine  Bforris,  to  render  and 

settle  their  account  as  executors  of  the  estate 

of  Cathgiine  Goiey,  deceased.    (Supreme  Ooart, 

175N.Y.S.— 68 


AmeUAte  Division,  Second  Department  April 
25,  1919.)  Motion  for  leave  to  appeal  to  the 
Ck}urt  of  Appeals  denied. 

Thomas  MORRIS,  Applt.  v.  LBHIGH  VAL- 
LEY R.  R.  CO.,  Respt.  (Supreme  Court  Ap- 
pellate Division,  .Fourth  Department  March 
22, 1919.)  .  Appeal  dismissed,  without  coste,  up- 
on stipulation  filed. 

George  MOSKOWITZ,  appellant  ▼.  Henry 
DAVIDSON,  respondent  (Supreme  (3ourt,  Ap- 
pellate Division,  Second  Department  March 
21,  1919.)  Motion  to  dismiss  appeal  granted, 
with  $10  costs. 

In  the  matter  of  the  Intermediate  Judicial 
Settlement  of  the  Accounts  of  John  T.  MOTT 
et  al.,  as  executors,  etc.,  of  Wardwell  0.  Rob- 
inson. (Supreme  Court  Appellate  Division, 
Fourth  Department  March  22, 1919.)  Motion 
for  leave  to  file  additional  affidavits  m  opposi- 
tion to  motion  to  dismiss  appeal  granted.  Mo- 
tion to  dismiss  appeal  denied. 

Abel  It  MULDER,  Respt,  v.  U.  S.  SLICING 
MACHINE  CO.  et  al.,  Applts.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  12,  1919.)  Motion  for  reargument  de- 
nied, with\  $10  costs.  Motion  for  leave  to  ap- 
peal to  Court  of  Appeala  denied. 


Kenneth  M.  MURCHISON,  Respt,  ▼.  Dan- 
iel P.  RITCHEY,  Applt  (Supreme  Cfourt,  Ap- 
pellate Division,  First  Department.  Mardi  21, 
1919.)  Judgment  and  order  affirmed,  with  costs. 
No  opinion.    Order  filed. 


Ellen  L  MUSGRAVE,  as  Adm'x,  t.  Chris- 
topher J.  BnjSGRAVE,  indiv.  and  as  Adm'r, 
et  al.  (Supreme  Court  Appellate  Division, 
First  Department  March  21.  1919.)  Motions 
to  dismiss  appeals  denied,  witn  $10  costs.  Or- 
ders filed. 

BUen  I.  MUSGRAVE  v.  Christopher  J.  MUS- 
GRAVE et  aL  (Supreme  Court,  Appellate  Di- 
vision, First  Department  May  9,  1919.)  Mo- 
tions to  dismiss  appeals  denied,  without  costs. 
Orders  filed. 

NAGLB  PACKING  COMPANY,  appellant  v. 
Philip  M.  ROSENBLUM  et  al.,  respondents. 
(Supreme  Court  Appellate  Division,  Second 
Department  April  11, 1919.)  Judgment  unan- 
imously affirmed,  with  costs.    No  opinion. 


Claude  M.  NANKIVEL,  respondent,  v.  GAS- 
TON, WILLIAMS  &  WIGMORB.  Inc.,  appel- 
lant  Appeal  No.  1.  (Supreme  (3ourt  Appel- 
late Division,  Second  Department  March  21, 
1919.)    Order  affirmed,  with  $10  cost^  and  dis- 
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burtemeAts.  No  opinion.  Jenks,  P.  J.,  and 
Mills,  Ridi,  and  Jaycoz,  JJ.,  concur.  Blackmar, 
X,  not  voting. 

CHaude  M.  NANKIVBL,  respondent,  ▼.  GAS- 
TON, WILLIAMS  &  WIQMORB,  Inc.,  appel- 
lant Appeal  No.  2.  (Supreme  Court,  Appel- 
late tMvision,  Second  Department.  March  21^ 
1919.)  Order  affirmed,  ^th  §10  coata  and  dia- 
bursementa.  No  opinion.  Jenks,  P.  J^  and 
Mills,  Rich,  and  Jaycox,  JJ.,  concur.  Black- 
mar,  J.,  nqt  voting. 


Joseph  NAUGHTON,  appellant,  y.  FBRDI- 
NAND  REINBKINQ  REAlTrY  COMPANY, 
respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  April  5, 1919.)  Mo- 
tion granted,  and  the  trial  of  the  action  in  the 
Municipal  Court  stayed  pending  the  appeal, 
on  condition  that  appellant  perfect  the  appeal 
and  bring  the  case  on  for  argument  on  Thurs- 
day, Apnl  17,  1919;  otherwiae,  motion  denied, 
with  $10  costa. 


Eugene  L.  NELSON  et  al.,  Respta.,  ▼.  Morris 
WAI/TER,  Appit  (Supreme  Court,  Appellate 
Division,  First  Department.  March  2S»  1919.) 
Judgment  and  order  affirmed^  with  costs.  No 
opinion.     Order  filed. 


NEW  YORK  LIFE  INSURANCE  COM- 
PANY, respondent,  v.  Minnie  TUR  and  others, 
defendanta;  Bernard  Davis,  appellant.  (Su- 
preme C-ourt,  Appellate  Division,  Second  De- 
partment March  14,  1919.)  Motion  for  atay 
granted,  on  condition  that  i^pellant  perfect  the 
appeal  and  be  ready  to  ar^ue  same  on  Fri- 
day, March  28,  1919,  for  which  time  the  cause 
is  set  down;  otherwise,  motion  denied  with  $10 
costs. 


Stanislaus  NICKER,  Respt,  v.  JDUUS 
KINOBRMANN  Sc  SONS,  Inc.,  Applt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment April  17,  1919.)  Judgment  and  order 
affirmed,  with  costa.    No  opinion.    Order  iSled. 


NORTHWESTERN  MUTUAL  LIFE  IN- 
SURANCE COMPANY,  respondent,  v.  Celia 
v.  FORDHAM  and  another,  defendants,  and 
William  O.  Pordham,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  11,  1919.)  Order  affirmed,  with  $10  costs 
and  diabunsementa.  No  opinion.  Jenks.  P.  J., 
and  Milla,  Rich,  Kelly,  and  Jaycox,  JJ.,  con- 
cur. 


Edna  G.  O'CONNBLL,  Applt,  v.  John  B. 
O'CONNELL,  Respt  (Supreme  Court,  Appel- 
late Division,  First  Department  March  28, 
1919.)  Order  reversed,  with  $10  costs  and  fis- 
bursements  and  motion  granted;  alimony  fisced 
at  $20  a  week,  and  counsel  fee  at  $250.  No 
opinion.  Dowling,  J.,  dissenting.  Settle  or- 
der on  notice. 


In  the  Blatter  of  tha  Dntannadfaite  Aiecmmtiag 
of  William  COONNOR.  as  Oommittee,  etc, 
Applt  (Supreme  Cooit,  Appellate  IXvi^on, 
Fourth  Department  March  2S,  1919.)  Order 
modified,  ao  aa  to  allow  the  item  of  $100, 
which  waa  paid  to  Wickwire,  and,  aa  ao  modified, 
affirmed,  without  costa  of  this  i^tpeal  to  either 
party.    All  concur. 

Thomas  O'CONNOR,  appellant,  T.  John 
0'(X)NNOR,  respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  March  7, 
1919.)  Order  affirmed  upon  reargument,  with 
$10  costa  and  disbursements,  upon  the  ground 
that  plaintiff's  affidavit  upon  which  the  order 
for  defendant'a  examination  waa  granted  was 
inaufficient  in  that  it  failed  to  allege  or  ahow 
nectoasity  for  such  examination  as  required  by 
rule  S2,  Creneral  Rules  of  Practice.  Jenka,  P. 
J.,  and  MillB,  Ri(;h,  Kelly,  and  Jayooz,  JJ.,  con- 
cur. 


William  O'DONNELL,  aa  Adm'r,  Reapt,  ▼. 
CITY  OF  NEW  YORK,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
March  21,1919.)  Judgment  and  order  affirmed, 
with  costs.    No  opinion.    Order  filed. 


Frank  OGILVIB,  Applt,  t.  MERRELL- 
SOULB  CO.,  Respt  (Supreme  Court,  Appel- 
late Diviaion,  Fourth  Department  March  12, 
1919.)  Appeal  diamiased,  without  coata,  upon 
stipulation  filed. 


George  OGLE,  as  Adm'r,  etc.,  Respt,  v. 
Charles  M.  ROSENTHAL,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
April  4,  1919.)  Judgment  and  order  affirmed, 
with  costs.  No  opinion.  Clarke,  P.  J.,  and 
Shearn,  J.,  dissenting.    Order  filed. 

Alice  L.  OISHEI,  Reapt,  ▼.  Achilla  J.  OI- 
SHEI,  Applt  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  Mardi  12,  1919.) 
Order  reversed,  without  coats.  Held,  that  the 
court  is  without  power  to  modify  the  decree  so 
as  to  now  award  the  plaintiff  alimony.  See  liv- 
Ingston  ▼.  I^vingston,  178  N.  Y.  877,  06  N.  B. 
123,  61  L.  R.  A.  800,  93  Am.  St  Eep.  600.  All 
concur. 


Gottlieb  OLSOHEWSKY,  reapondent,  t.  Max 
GOODMAN,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  April 
25,  1919.)  Owing  to  tiie  advanced  age  of  the 
plaintiff,  the  motion  for  a  stay  ia  denied,  without 
costs;  but  thia  ia  not,  of  courae,  to  the  preju< 
dice  of  defendant'a  appeal  from  the  order  grant- 
ing the  new  triaU  and  in  moving  Uie  ca£e  for 
a  second  trial  plaintiff  takea  the  riak  of  tiie 
result  of  such  appeal. 


Juliua  OPPENHBIMBR,  aa  Adm'r.  ▼.  HAR- 
RISETTA  HOLDING  CO.  (Supreme  Court 
Appellate  >  Diviaion,  Finit  Departmettt     April 
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11,  Htta)  MotidQ :  to  dtoniwr  appeal  nant^d, 
with  $10  costs,  unl«flB  appelliait  compUea  with 
terma  stated  in  ozder^ .  Order  filed. 

In  the  matter  of  the  claim  ol  Martha  0*ESAIL 
widow,  lor  compensation  fop  herself  and  child 
under  the  Wor&men's  Compensation  Law  for 
the  death  of  John  M.  O'Bsau,  v,  E.  W.  BLISS 
COMPANY,  employer,  and  iEtna  Ufe  Insur- 
ance Company,  msurance  carrier,  applts.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment   May  9,  1919.)    Motion  denied. 

Matter  of  William  H.  OSTRANDEB.  an  at- 
torney. (Supreme  Court,  Appellate  Division, 
First  Department  May  9,  1919.)  Reference 
ordered  before  Hon.  Henry  A.  Gildersleeve,.  offi- 
cial referee.    Settle  order  on  notice. 


Wjmam  H.  PACKER,  Respt,  ▼.  Charle*  A. 
HIKKLEY.  Applt .,  (Supreme  (Jonrt,  Appellate 
Division.  Fourth  Department  March  5.  1919.) 
Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied*  with  $10  costs.. 


Jacob  O.  PEDERSBN,  Applt,  ▼.  George 
KNADF^  indiv.  and  as  Ex'r,  etc.,  et  aL.  Respts. 
(Supreme  Court,  Appellate  Divi^on,  First  De- 
partment March  28»  1919.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 

In  the  matter  of  the  application  of  PENN- 
SYLVANIA GAS  COMPANY  for  a  writ  of  pro- 
hibition directed  to  the  Public  Service  Commis- 
sion, Second  IMstrict  and  others.  (Supreme 
Court,  Appellate  Division,  Third  Department, 
April  8,  1919.)    Motion  denied. 


PEOPLE  of  the  SUte  of  New  York,  respond- 
ents, V.  Heni7  ALFANI,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
>Iarch  21,  1919.)  Motion  granted.  Settle  or- 
der on  notice. 

PEOPLE  T.  Pierre  BABIGHIAN.  (Supreme 
Court  Appellate  Division,  First  Department 
March  21,  1919.)  Motion  to  dismiss  appeal 
granted.     Order  filed. 

PBOPI^  T.  Hennan  BAX7MAN.  (Supreme 
Court,  Appellate  Division,  First  Department 
March  2l,  1919.)  Motion  to  dismiss  appeal 
granted.    Order  filed. 

PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Frank  BRACH,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
Alarch  7, 1919.)  Judgment  of  conviction  of  the 
County  Court*  of  Kings  .County  affirmed.  No 
opmioD.  Jenks,  P.  J.,  and  Mills,  Putnam^  Kel- 
ly, and  Jaycoz,  J  J.,  concur..  .    . 


POOPLB  r.  Mttf  BBINKMAN.  (Sopreme 
Court  Appellate  Diviafon,  First  Department 
BCarch  21,  191^.)  Motion  to  dismiss  appeal 
granted.    Order  filed. 


PEOPLBJ  ▼.  Max  BRINKMAN.  (Supreme 
Court,  Appellate  Division,  First  Department 
April  11,  1919.)    Motion  granted.    Order  filed. 

PEOPMJ  of  the  State  of  New  York,  respond- 
ents, T.  Frank  DE  GK)RIO.  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment March  21,  1919.)  Judgment  of  con- 
viction of  the  County  Court  of  Kings  County 
affirmed.  No  opinion.  Jenks,  P.  J.,  and  MiUa, 
Ri<^,  Blackmar,  and  Jaycoz,  JJ.,  coneur. 

PEOPLE  V.  Nathan  FEDBRBUSH.  (Su- 
preme Court,  Appellate  Division.  First  Depart- 
ment. March  21,  1919.)  Motion  to  dismiss 
appeal  granted.    Order  nled. 

PEOPLE  of  the  StAte  of  New  York,  respt., 
V.  Gladys  JACCiUES  (Jack),  applt  (Supreme 
Court  Appellate  Division,  ThM  Department 
May  7,  1919.)  Judgment  of  conviction  unani- 
mously affirmed. 

PEOPLE  V.  Leon  LIEBERMAN.  (Supreme 
Court,  Appellate  Division,  First  Department 
March  21,  1919.)  Motion  to  dismisa  appeal 
granted.    Order  filed. 


PEOPLE,  etc.,  ▼.  Leon  LIEBBRAfAN.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment April  25,  1919.)  Motion  granted.  Or- 
der filed. 


PEOPLE  ▼.  Jose^  LILYMELD.    (Supreme 
Court  Appellate  Division,  First  Department 
March  21,   1919.)     Motion  to  dismiss 
granted.    Order  filed. 


ruacub 

ayeal 


PEOPLE  V.  Joseph  LILYMELD.  (Supreme 
Court,  Appellate  Division,  I^st  Department 
April  11,  1919.)    Motion  granted.    Order  filed. 


PEOPLE  T. 


ata  LUFT.    (Supreme  Court 


Ignat 
Appellate  Division,  First  Department    March 
21^  1919.)    Motion  to  dismiss  appeal  granted. 
Order  filed. 


PEOPLE  V.  IpiatB  LUFT.  (Supreme  Court,- 
Appellate  Division,  First  Department  April 
11,  1919.)    Motion  granted.    Otdtr  filed. 


PEOPLE  of  the  State  of  New  York,  respt., 
V.  Abe  MEI/rZER,  applt  (Supreme  Court 
Appellate  Division,  Third  Department  May 
7,  1919.)  Judgment  of  conviction  unanimously 
affirmed. 
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PEOPLE  of  the  State  of  New  York,  respond- 
entB,  V.  Frank  NAFIB,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  11,  1919.)  Motion  to  diemies  appeal  de- 
nied, on  condition  that  the  case  be  placed  on 
the  May  calendar,  and  that  appellant  be  reiuly 
for  the  argument  wHen  reached.  Motion  to  dis- 
pense with  printing  the  record  granted. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, y.  John  J.  O'BRIEN  and  Michael  J.  Lonf , 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  April  25,  1919.) 
Judgment  of  conviction  of  the  Court  of  Special 
Sessions  affirmed.  No  opinion.  Jenks,  P.  J., 
and  Rich,  Blackmar,  Eelly,  and  Jaycoz,  JJ^ 
concur. 

PEOPLE,  eta,  Bespt*  ▼.  Frank  O'NEIL, 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department.  April  17.  1919.)  Judgment 
affirmed.  No  opinion.  Laugnlin,  J.,  dissenting. 
Order  filed. 

PEOPLE,  etc.,  Respt,  ▼.  Frank  PARANI, 
Applt  (Supreme  Court,  Appellate  Division* 
First  Department  March  28,  1919.)  Judg- 
ment and  order  affirmed.  No  opinion.  Dowl- 
ing  and  Merrdl,  JJ^  dissenting.    Order  filed. 


PEOPLE,  etc.,  Respt,  r.  James  RE6A, 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department  April  4,  1919.)  Judgment 
affirmed.    No  opinion.    Order  filed. 


PEOPLE  of  the  State  of  New  York,  Respt, 
V.  Walter  L.  ROBERTS,  Applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  12,  1919.)  Appeal  dismissed  upon  stipu- 
lation filed. 


)BR, 


tOPLE,  etc.,  Respt,  ▼.  Benny  SCHNEI- 
DER, Applt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  March  28,  1919.) 
Judgment  affirmed.    No  opinion.    Order  filed. 


PEOPLE  of  the  State  of  New  York,  respt.,  ▼. 
Etta  STEENBERGE,  applt.  (Supreme  (Joort, 
Appellate  Division,  Third  Department  May  T, 
1919.)  Judgment  of  conviction  unanimously  af- 
firmed. 


PEOPLE  of  the  Stote  of  New  York,  Respt, 
▼.  Robert  C.  WEAVER,  Applt  (Supreme 
Court  Appellate  Division,  Fourth  Departmoit 
March  22,  1919.)  It  appearing  that  the  justic- 
es qualified  to  sit  in  this  appeal  are  evenly  di- 
vided and  unable  to  render  a  decision  therein, 
the  said  apjpeal  Is  transferred  to  the  Appellate 
Division    of   the    Supreme   Court    Thml    De- 

girtment  to  be  there  heard  and  determined, 
ubbs,  J.,  not  sitting. 


PBOPLD  of  the  State  «f  New  Toilt  ex  tdL 
AMERICAN  BROOM  and  BRUSH  COM- 
PANY,  relator,  applt.  ▼.  Walter  H.  KNAFP, 
Michael  J.  Walsh,  and  John  J.  Merrill,  aa  and 
constituting  the  State  Tax  Commission  of  the 
State  of  New  York,  respts.  (Supreme  Coart 
Appellate  IMvision,  Third  Department  May 
9.  1919.)  Motion  for  leave  to  appeal  to  the 
(jourt  of  Appeals  granted. 

PEOPLE  of  the  State  of  New  York  ex  reL 
BARCALO  MANUFACTURING  (XJMPANY, 
reUtor,  applt,  v.  Walter  H.  KNAPP,  Ralph 
W.  Thomas,  and  John  J,  Merrill,  aa  and  con- 
stituting; the  State  Tax  Commission  of  tbe  State 
of  New  York,  respts.  (Supreme  Coort,  Appel- 
late Division,  Third  Department  May  9, 
1919.)  Motion  for  leave  to  appeal  to  the  Court 
of  Appeals  granted. 


PBOPLB  ex  rd.  BELT  LINE  RAILWAY 
CORPORATION,  Applt,  v.  Frank  L.  DOW- 
LING,  as  president  etc,  et  al^  Respts.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment March  28,  1919.)  Order  affirmed,  with 
SIO  costs  and  disburaements.  No  opinion.  Or- 
der filed. 


PEOPLE  ex  reL  Gfeorge  DERRICK,  Applt, 
▼.  J.  T.  SOMERS,  as  Special  Deputy  Com- 
missioner of  Excise,  et  aL,  Respts.  (Su- 
preme Court,  Appellate  Division,  Foartk  De- 
partment March  12,  1919.)  Order  affirmed, 
with  costs,   on  the   authority  of  Raymond  v. 


who  dissent  upon  the  ground  that  there  must 
be  a  substantial  comimance  with  statute  to 
make  an  effective  vote,  aiid,  it  appearing  that 
the  statute  was  not  complied  with,  as  has  been 
adjudicated  in  the  proceeding  to  which  the 
commlsidoner  was  a  party,  are  of  opinion  that 
the  action  of  the  commissioner  in  refusing  the 
certificate  was  unwarranted. 


PEOPLE  ex  rel.  ERIE  R.  R,  CO.,  Applt,  ▼. 
OTATB  TAX  COMMISSION,  Respt  (So- 
preme  Conrt,  Appellate  Division,  SV>arth  De- 
partment Maroh  12.  1919.)  Order  affirmed, 
with  $10  costs  and  disbursements.    All  concur. 


PEOPLE  ex  rel.  Samuel  S.  FUCHS,  Relator, 
V.  Arthur  WOODS,  as  Police  Com*r,  etc, 
Respt.  (Supreme  Court,  Appellate  Divisioii, 
First  Department  April  25,  1919.)  Writ  dis- 
missed, and  proceedings  confirmed,  with  950 
costs  and  disbursements.  No  opinion.  Order 
filed.  ..._ 

PEOPLE,  etc.,  ex  reL  Olara  G.  FULLEB 
et  al.,  respondents,  v.  Jamea  W.  TOMPKINS. 
appellant  (Supreme  Coart»  Appellate  Divi- 
sion,   Second   Department     Apdl   17»   1919.> 
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Order  afirmed.  wltb  SIO  coflts  uid  disbarte- 
meDts.  No-  omxUoiL  jenks,  P.  Jm  and  Bich, 
PntDam,  Blackmar,  and  Jayeoz,  JX,  concur. 

PEOPLE  ex  rel.  GENBRAI/  CHEMICAL 
€0.  ▼.  Jacob  A.  CANTOR  et  al.,  as  Com'ra, 
etc.  (Supreme  Court,  Appellate  Division, 
First  Department  April  25,  1919J  Motion 
granted  to  extent  atated  in  order.    Order  filed. 


PEOPLE  ex  rel.  Ida  MULKINS,  ApplL,  ▼. 
Oeorge  A.  JIMERSON  et  al.,  Respts.  (Su- 
preme Court,  Appellate  Dhriaion,  Fourth  De- 
partment March  22,  1910.)  Motion  for  leave 
to  appeal  to  Court  of  Appeals  denied,  with  $10 
•costs. 


PEOPLE  of  the  State  of  New  Tork  ex  reL 
the  NEW  YORK  CENTRAL  &  HUDSON 
RIVER  RAILROAD  COBfPANT,  respt,  v.  Eg- 
bnrt  E;  WOODBURY  and  others,  constituting 
the  State  Board  of  Tax  CommiBsioners,  applta. 
(Ci^  of  Troy  Spedal  Franchise  Taxes  Year 
1908.)  (Supreme  Court,  Appellate  DiTislon, 
Third  Department  May  9,  1919.)  Motion  for 
leave  to  appeal  to  Court  of  Appeals  granted. 


PEOPLE  of  the  State  of  New  York,  on  the 
relation  of  Nelson  H.  SADLEMIRE,  relator, 
V.  Joseph  P.  TINNEY,  as  Commissioner  of 
Public  Safety  of  the  City  of  Watervliet,  Coun> 
far  of  Albany,  New  York,  respt  (Supreme 
Court  Appellate  Division,  Third  Department 
May  7,  1919.)  Motion  denied,  on  payment  by 
ddFendant  of  the  costs  of  the  certiorari  pro- 
ceeding and  the  salary  of  the  relator  to  June 
3,  1918. 


PEOPLE  ex  rel.  Elmer  E.  SMAHTHERS, 
Applt.,  V.  Jacob  A.  CANTOR  et  al.,  Com'rs  of 
Taxes,  etc.  Respts.  (Supreme  Court  Appel- 
late IMvision,  I^rst  Department  May  9, 
1919.)  Order  affirmed,  with  $10  costs  and 
disburseme&ts.    No  ofdnion.    Order  Hied. 


PEOPLE,  etc.,  oa  complaint  of  Louis 
8CHLETT,  Respt,  t.  CON(K)LD  RBAI/TY 
CO.,  Applt  (Supreme  Court  Appellate  Divi- 
sion, First  Department  April  25,  1919.) 
Judgment  affirmed.     No  opinion.     Order  filed. 


In  the  matter  of  the  application  of  the  PEO- 
PLE'S SURETY  (X)MPANY  OF  NEW  YORK 
for  a  voluntary  dissolution.  Borough  Bank 
of  Brooklyn.  Appeal  No.  1.  (Supreme  Court, 
Appellate  Division,  Second  Department 
March  7,  1919.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opiipon.  Jenks, 
P.  J.,  and  M!Il8,  Rich,  and  Jaycox,  JJ.,  concur. 
Kelly,  J.,  dissents,  on  the  ground  that  he  can- 
not distinguish  this  case  from  Assets  Realiza- 
tion Co.  V.  City  of  Buifalo,  118  App.  Div.  571, 
103  N.  Y.  Supp.  153. 


In  the  Biatter  of  the  apnUcatton  of  the  PBO* 
PLB'S  SURETY  COMPANY  OF  NEW  YORK 
for  a  voluntary  dissolution.  Union  Bank  of 
Brooklyn.  Appeal  No.  2.  (Supreme  Court. 
Appellate  Division,  Second  Department  April 
11,  1919.)  Motion  granted.  Settle  order  be- 
fore Mr.  Justice  Rich. 


PBTBRSON-SBNRY  MANUFACTURING 
COMPANY,  Inc.,  appellant,  v.  Leo  FRANK, 
etc.,  rospondent.  Supreme  Court,  Appellate 
Division,  Second  Department  April  17,  1919.) 
Order,  in  so  far  as  appealed  from,  affirmed, 
without  costs.  The  trial  having  been  specially 
set  for  a  fixed  day  for  the  convenience  of  wit- 
nesses from  a  distance  required  the  attorney 
to  retain  counsel  who  was  not  already  other- 
wise engaged  for  that  same  time,  or  at  least 
that  the  cause  should  not  have  been  answered 
''Ready"  when  such  trial  counsel  waa  required 
by  the  practice  of  the  Appellate  Division  of 
the  First  Department  then  to  be  in  attendance 
before  that  court  Jenks,  P.  J.,  and  Rich, 
Putnam,  Blackmar,  and  Jaycox,  JJ.,^  concur. 

John  J,  PETBY  et  al>,  as  surviving  Ex'rs, 
etc.,  V.  Cathryn  PETRY  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department 
April  11,  1919.)    Motion  granted.    Order  filed. 

Marie  PHBLAN  v.  David  B.  KENNEDY. 
(Supreme  Court*  Appellate  Division,  First  De- 
partment April  25,  1919.)  Motion  granted. 
Order  filed. 

Louia  PHILLIPS,  Respt,  v.  Harry  STENGE, 
impld.,  etc.,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department  May  9,  1919.) 
Order  affirmed;  with  $10  costs  and  disburse- 
ments.   No  opinion.     Order  filed. 

PHILLIPS-JONES  CO.,  Inc.,  Applt,  v. 
REILING  &  SCHOEN,  Inc.,  Respt.  (Su- 
preme Court  Appellate  Division,  First  De- 
panment  March  28,  1919.)  Order  modified, 
as  provided  in  order,  and,  aa  so  modified,  af- 
firmed, with  $10  costs  and  disbursements  to 
appellant     No  opinion.     Order  filed. 

In  the  Matter  of  the  Application  of  George 
E.  PIERCE  to  vacate,  annul  and  cancel  the 
license  of  the  Tonawanda  &  Grand  Island  Fer- 
ry Co.,  Inc^,  etc.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  March  6, 
1919.)  Motion  for  reargument  denied,  with 
$10  costs.  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied. 


Michael  POLLY  et  aL,  Respts.,  v.  Harry 
ARONY  et  al.,  Applts.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  April  17, 
1919.)  Determination  modified,  as  directed  in 
order,  and,  as  so  modified,  affirmed,  without 
costs.  No  opinion.  Order  filed.  See,  also,  172 
N.  Y.  Supp.  30&. 
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DaxM  B.  POMEBOT  «t  al.  v.  HOOKING 
VAIiLEY  RAH/WAX  CO.  (Suprem*  Court, 
Appellate  Diyision,  First  Department,  April 
25,  1919.)  Motion  denied*  witli  $10  oosts. 
Order  filed. 


Addison  S.  PRATT,  as  Trustee,  etc.,  Respt., 
V.  COMMERCIAL  TRUST  CO.  OP  NEW 
TORK,  Applt.  (Supreil^e  Cou!rt,  Appellate  Di- 
vision, First  Department  April  4,  1919.) 
Judgment  (105  Misc.  Rep.  324, 174  N.  X.  Supp. 
88)  affirmed,  with  costs,  with  leave  to  de- 
fendant to  withdraw  demurrer  and  to  answer, 
on  payment  of  costs  in  this  court  and  in  the 
court  below.    No  opinion.    Order  filed. 


Edith  Y.  PRICE,  respondent,  v.  George  H. 
PERRY,  as  executor,  etc.,  of  E}phraim  A. 
Walker,  deceased,  appellant.  (Supreme  Court. 
Appellate  Division,  second  Department.  April 
17.  1919.)  Order  affirmed,  without  costs.  No 
opinion.  Jenks,  P.  J.,  and  Rich,  Putnam, 
Blackmar,  and  Jaycoz,  JJ.,  concur. 


In  the  matter  of  the  application  of  the  CITY 
OF  NEW  YORK  relative  to  acquiring  title  to 
lands  required  for  the  opening  and  extending 
of  the  PUBLIC  PARK  AT  CONEY  ISLAND. 

i Supreme  Court,  Appellate  Division,  Second 
)epartment.  April  17,  1919.)  Motion  grant- 
ed, and  order  signed. 


In  the  matter  of  the  application  of  the  CITY 
OF  NBW  YORK,  relative  to  acquiring  tiUe, 
etc.  PUBLIC  PLAYGROUND  AND  PARK, 
etc.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  April  25,  1919.)  In  these 
condemnation  proceedings  a  charge  of  Mr. 
Augustus  J.  Rmn,  a  real  estate  expert  em- 
ployed by  the  city,  was  audited  and  presented 
to  the  court,  to  be  taxed  with  other  costs  and 
disbursements.  The  corporation  counsel  ap- 
proved a  bill  for  a  total  of  $3,255,  which  the 
learned  justice  at  Special  Term  reduced  and 
taxed  at  $1,950.  Under  section  980  of  the 
City  Charter,  as  amended  by  Laws  of  1915, 
chapter  606,  all  such  fees  and  expenses  or  dis- 
bursements "shall  be  stated  in  detail.*'  The 
so-called  itemized  statement  was  merely  an 
enumeration  of  the  several  damage  parcels, 
naming  $25  as  an  appraisal  fee  for  the  differ- 
ent lots— with  a  varying  charge  for  buildings, 
running  from  $l50  to  $25  according  to  size 
and  structure.  Thus  the  statement  "in  de- 
tail*' was  of  property  taken,  rather  than  of 
the  particulars  of  the  services  in  inspection, 
appraisal,  and  in  the  course  of  the  trial.  Not- 
withstanding the  certificate  of  audit  and  the 
approval  by  the  acting  corporation  counsel, 
the  court  should  have  details  of  the  time  em- 
ployed in  services  that  are  sought  to  l)e  charg- 
ed in  such  proceeding.  The  fact  that  the  learn- 
ed justice  himself  had  presided  at  the  trial 
of  this  condemnation  proceeding  gave  him  spe- 
cial familiarity  with  the  general  drcum stanc- 
es, with  means  of  judging  the  value  of  the 


expert's  testimony.  HpTfeT«r,  Cor  the  sake 
of  a  proper  record  (Matter  of  Maxwell,  218 
N.  Y.  88,  91.  in  N.  E.  575),  we  think  that 
such  charges  should  have  been  referred  to 
one  of  the  official  referees,  to  ascertain  the 
particulars  of  the  ''extensive  inspections" 
charged  £or«  and  to  inquire  into  the  details 
of  the  time  so  employed.  The  matter  ia  there- 
fore remitted  to  the  Special  Term,  to  proceed 
by  reference  accordingly.  Jenks,  P.  J.,  and 
Mills,  Putnam,  Kelly,  and  Jaycox,  JJ.,  concur. 
Settle  order  before  Mr.  Justice  Putnam. 


In  the  matter  of  the  petition  of  the  PUB- 
LIC SERVICB  COMMISSION  for  the  First 
District,  etc.,  for  a  writ  of  mandamus  against 
the  New  York  &  Richmond  (Sas  Company,  ap- 
pellant (Supreme  Court,  Appellate  Division. 
Second  Department.  April  11,  1919.)  Mo- 
tion denied. 


Calogere  PUELO  v.  Francis  D.  BAILEY  et 
al.  Vita  PUBLO  y.  SAME.  (Supreme  Court 
Appellate  Division,  First  Department  April 
25,  1919.)  Motion  denied,  with  $10  costs.  Or- 
der filed. 


In  the  matter  of  the  application  of  RAMAPO 
MOUNTAIN  WATER,  POWER  &  SESBVICE 
COMPANY,  Inc.,  to  acquire  lands  in  the  Town 
of  Ramapo,  Rockland  County,  N.  Y.,  petition- 
er-appellant, V.  Julia  F.  SIEDLER,  et  sL,  re- 
spondents. (Suprem^  Court,  Appellate  Divi- 
sion} Second  Department  March  14,  1919.) 
Motion  for  leave  to  appeal  to  the  Court  ot 
Appeals  denied. 

RANAH  COMPANY,  Inc.,  appellant,  ▼.  Ja- 
cob MANDEL,  respondent,  and  another,  de- 
fendant (Supreme  Court,  Appellate  Division, 
Second  Department  April  5,  1919:.)  Applica- 
tion denied,  with  $10  costs. 


C.  Salter  RANDALI*,  respondent  ▼.  VIL- 
LAGE OF  LONG  Bli^ACH,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
Sartment.  April  5,  1919^)  Judgment  and  or- 
er  of  the  County  Court  of  Nassau  County 
reversed,  and  new  trial  ordered,  costs  to  abide 
the  event,  unless  within  20  days,  plaintiff  stip- 
ulate to  reduce  the  amount  of  the  verdict  to 
the  sum  of  $312.50,  the  pro  rata  amount  of 
the  annual  compensation  agreed  upon  for  3^ 
months,  and  to  modify  the  judgment  accord- 
ingly, in  which  case  the  judgment,  as  so  modi- 
fied, and  the  order,  are  unanimously  affirmed, 
without  costs.  We  think  that  the  institntioii 
by  the  plaintiff  of  the  taxpayer's  action  against 
the  village  was  an  act  inconsistent  with  the 
performance  of  his  services  as  counsel  to  the 
village;  therefore  his  right  to  recover  is  lim- 
ited to  the  period  intervening  the  date  of  his 
employment  and  the  date  of  his  suit  Jenks, 
P,  J.,  and  Mills,  Putz^un,.  Blackmar,  and  Kelly. 
Jj.,  concur. 
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G.  WftlUr  RAlfDAIX.  respondtot,  ▼.  Geom 
B.  WIX,  appellant  (Supreme  Court,  Appel- 
late Diviaion,  Second  Department  April  S, 
1919.)  Judgment  and  order  unaoimoualy  af- 
firmed, with  Goeta.   No  opinion.  ■ 


Harry  aAYMOND  et  aL,  Applta.,  r.  HABT- 
FORD  FIBS  INSURANCE  CO.,  Beapt  (Su- 
preme Court  Appellate  Diyiaion,  First  De- 
partment April  4,  1919.)  Judgment  and  or- 
der affirmed,  with  costa.  No  opinion.  Order 
filed. 


ThOBMfl  BSE3DT,  an  ixdant.  etCsBespt.  ▼. 
CONSOLIDATBD  GAS  CO.  OF  NEW  TOBK. 

Applt  (Supreme  Court,  Appellate  Division, 
First  Department  April  17,  1919.)  Judg- 
ment and  order  affirmed,  with  costs.  No  opin- 
ion.   Order  filed. 


Nathaniel  A.  REICHLIN,  Bespt,  t.  Nathan 
S.  KAPLAN,  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department  April  25, 
1919.)  Order  affirmed,  with  $10  cosU  and  dis- 
bursements.   No  opinion.    Order  filed. 


Benbexk  BESNIOK,  an  inlant»  eta^  Bespt, 
▼.  Alexander  BIBNSTOCK  et  al,,  Applts. 
(Supreme  Court  Appellate  Division*  First  De- 
partment April  17,  1919.)  Judgment  affirm- 
ed, with  costs.    No  opinion.    Order  filed. 


Edward  BEUNE,  Applt,  ▼.  Bichard  HOLL, 
Bespt  (Supreme  Court,  Appellate  Division, 
First  Department  March  21,  1919.)  Judg- 
ment affirmed,  with  costs.  No  opinion.  Order 
filed* 


Mary  BEYNOLDS,  Applt,  v.  NEW  YOBK 
RAILWAYS  CO.,  Bespt  (Supreme  Court 
Appellatft  Division.  First  Department  April 
4,  19W.)  Order  aflbmed,  with  costs.  No  opin- 
ion.   Order  filed. 


In  the  matter  of  the  application  of  Jesse  Jay 
BIC^S  for  admission  to  the  bar.  (Supreme 
Court  Appellate  Division,  Second  Department 
March   14,   1919.)    Application  granted. 


RIGGI  BBOS.  CO.,  Inc.,  v.  IRVING  NAT. 
BANK  et  al.  (Supreme  Court  Appellate  Di- 
vision, First  Department  May  9^  1919.)  Mo- 
tion denied,  with  910  costo.    Order  filed. 


Edna  RISING,  Bespt,  ▼.  Edgar  MUNSON 
and  one,  Applts.  (Supl>eme  Court  Appellate 
Division,  Fourth  Department  March  22, 
1919.)  Judgment  a»d  order  affirmed,  with 
costs.    All  concur. 


BOGBXAND  SHjK  CO.*  Inc^  t»  Bigmvnd 
LOBENZ  et  aL  (Supreme  Court  Appellate  Di« 
viaion.  First  Department  April  11,  1919.) 
Application  denieo,  with  $10  coats,  and  stay  va- 
cated.   Order  signed. 


Bebeeca  BOGEBS  et  aL,  Adm'rs,  v.  Carlo 
NOTA.  (Supreme  Court  Appellate  Division, 
First  Department  May  9,  1919.)  Motion  to 
dfsmias  appeal  granted,  with  $10  ooata.  Order 
filed. 


Dorothy  BOLLMAN,  Applt,  v.  COLONIAL 
BANK,  Bespt  (Supreme  Court  Appellate  Di- 
vision, First  Department  April  25,  1919.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Smith,  J.,  dissenting.    Order  fil^ 

W.  Bussell  BOOT,  on  behalf  of  himself,  etc., 
Applt.  V.  Walter  PULIT^B  et  aL,  impleaded, 
etc.,  Bespts. ;  Fidelity  &  Casualty  CJo.  of  New 
York,  surety,  applt  (two  cases).  (Supreme 
Court,  Appellate  Division,  First  Department 
April  25,  1919.)  Order  affirmed,  with  $10  costs 
and  disbnraementa.    No  opinion.    Order  filed. 

Nathan  BOSENBEBG,  Applt.  v.  Jacob 
HOL^ftAN  et  al.,  as  Ex'rs,  etc.,  Bespts.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
mpnt  March  21,  1919.)  Judgment  affirmed* 
with  costs.    No  opinion.    Order  filed. 


BOSENCJBANTZ,  Bespt,  v.  GASTON.  WIL- 
LIAMS  &  WIGMOBE,  Inc.,  Applt  (Supreme 
Court,  Appellate  Divirion.  First  Department. 
May  9,  1919.)  Order  modified,  by  striking  out 
the  re<|uirement  that  defendant  furnish  the  In- 
formation called  for  by  the  twelfth  item  of  the 
demand  for  the  bill  of  particulars,  and,  as  so 
modified,  affirmed,  without  costs.  No  opinion. 
Settle  order  on  notice. 


In  the  Matter  of  the  Probate  of  the  Last 
Will  and  Testament  of  William  BOSRN- 
GREEN,  deceased.  (Supreme  Court  Appellate 
Division,  Fourth  Dei^artment.  March  {>,  1919.) 
Appeal  dismissed,  without  costs,  upon  stipula- 
tion filed. 


In  the  Matter  of  Bobert  BOTH,  deceased. 
(Supreme  Court  Appellate  Division,  First  Do- 
partment  April  25,  1919.)  Order  affirmed, 
with  $10  costs  and  disbutsements.  No  opinion. 
Smith,  J.,  dissenting,  on  the  authority  of  Mat- 
ter of  Buckley,  41  Hun,  lOfi.    Order  tiled. 


In  the  Matter  of  the  estate  of  Robert  BOTH, 
deceased.  NEW  YORK  STOCK  EXCHANGE 
SAFE  DEPOSIT  COMPANY,  «ppU.,  v,  Che^ 
ter  G,  YAGEIB,  reapt  (Supreme  Court  Ap- 
pellate Division,  Third  Departasept  May  9, 
1919.)  Order  reversed,  and  motion  denied,  with- 
out costs.    All  concur. 
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May  BOTH  t.  FRIEDMAN  CONTBAOr- 
ING  OO.  (Supreme  Court,  Appelate  DM* 
sion,  First  department  May  9,  1919.)  Ap- 
plication  granted.    Order  signed. 


Preston  B.  BULAND,  respondent,  ▼«  Henry 
P.  TUTHILL,  as  County  Treasurer  of  Suf- 
folk County,  and  another,  appellants.  (So* 
preme  Court,  Appellate  Division,  Second  De» 
partment.  April  11,  1919.)  Motion  denied, 
without  costs. 


In  the  matter  of  the  daim  of  John  BYAN, 
deceased,  EUa  By  an,  widow,  William  Byan, 
Theodore  Byan,  Anna  Byan  and  Hubert  Byan, 
children,  for  compensation  under  the  Work- 
men's Compesation  Law,  v.  BLUFF  POINT 
STONB  COMPANY,  employer;  United  States 
Fidelity  &  Guaranty  Co.,  carrier,  applts.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment. May  7,  1919.)  Award  unanimously  af- 
firmed. 


Bdward  H.  SCALLY.  respondent,  ▼.  James 
T.  ACKEIBMAN,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  March 
21,  1919.)  Orders  affirmed,  each  with  $10 
costs  and  disbursements.  No  opinion.  Jenk% 
P.  J.,  and  Mills,  Rich,  Blackmar,  and  Jaycox» 
JJ.,  concur. 


Henry  SCHABFEB  v.  (3eorge  C.  TAYLOB, 
as  presdt  &c  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  May  9,  1919.)  Ap- 
plication denied,  with  $10  costs.    Order  signed. 


Max  SCHEDBOFSKY,  respondent,  t.  CHI- 
CAGO SODA  WATEB  &  FOUNTAIN  COM- 
PANY, appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department  April  25,  1919.) 
Judgment  Bnd  order  denying  new  trial  reversed, 
and  new  trial  granted ;  costs  to  abide  the  event 
Order  denying  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  reversed, 
with  costs  and  disbursements.  The  motion  pa- 
pers show  that  plaintiff  testified  falsely  in  re- 
lation to  his  earnings,  the  length  of  time  he  was 
unable  to  work,  the  amount  paid  to  his  doctor 
and  the  hospital,  and  in  other  respects.  That 
his  testimony  was  false  as  to  a  number  of  these 
matters  is  not  disputed.  Before  the  trial  de- 
fendant was  not  in  a  position  to  obtain  testi- 
mony in  regard  to  these  matters.  Plaintiff's 
testimony  on  the  trial  gave  defendant  the  necea- 
sary  information  to  enable  it  to  lay  the  facts 
before  the  court  That  the  proposed  new  tes- 
timony will  change  the  result  is  quite  dear 
from  the  fact  that  the  court  upon  the  trial 
charged  the  jury  that  plaintiff  was  earning  the 
amount  testified  to  by  him,  which  is  more  than 
double  the  amount  he  actually  earned.  Jenks, 
P.  J.,  and  Bich,  Putnam,  Blackmar,  and  Jay- 
cox,  JJ.,  concur. 


Max  SCHBDBOFSKT/  tenwnflcnt,  t.  CHI- 
CAGO SODA  WATE»  A  FOUNTAIN  COM- 
PANY, appeUant  (Supreme  Court.  Appellate 
Division,  Seotmd  Department  April  26,  191ft) 
Motion  denied,  with  $10 


In  the  Matter  of  the  Judicial  SetUemeDt  of 
the  aocountb  of  Bobert  F.  SCHELUNO,  as 
Ex'r  of  the  WiU  of  Elisabeth  Latoar,  Deceas- 
ed. (Supreme  Court  Appellate  Divisicm, 
Fourth  Department  March  22,  Iftld^  Decree 
affirmed,  with  costs.    All  concur. 


In  the  matter  of  tiie  daim  of  Adolph  SGHIFF 
under  the  Workmen's  Ck>mpensation  Law,  claim- 
ant, respt,  V.  Herman  SCHEUEB,  Jacob 
Scheuer  and  Alwin  Scheuer,  copartners  doing 
business  under  the  firm  name  and  style  of  Her- 
man Scheuer  &  Sons,  employer,  and  American 
Mutual  Liability  Insurance  (3ompany,  insorance 
carrieri  applts.  (Siq>reme  Ck>urt,  Appellate  Di- 
vision, Third  Dnparfment.  May  9,  1919.) 
4  ward  unanimously  affirmed. 


SCHOBLLKOPF  HOLDING  CO.,  Applt.  v. 
Julius  C.  BEHLING,  as  treasurer,  etc,  et  aL, 
Bespts.  (Supreme  Court,  Appellate  Division. 
Fourtii  Department  March  o,  1919.)  Motion 
for  leave  to  appeal  to  Court  of  Appeals  denied, 
with  |10  costs. 


In  the  matter  of  acquiring  title  by  tiie  CITY 
OF  NEW  YOBK  to  certain  lands,  etc,  bounded 
by  Henry,  Harrison,  Baltic,  and  Clinton 
Streets,  etc.,  for  school  purpoeea.  (Supreme 
(jourt,  Appellate  Division,  Second  DeiMutment 
Aprfl  11, 1919.)    Motion  granted. 


In  the  matter  of  the  claim  for  compensation 
under  the  Workmen^s  (Compensation  Ikw  made 
by  Walter  SCHBEMPP  v.  NOBMA  TAL- 
MADGE  FILM  COMPANY,  empl(^«r,  and 
United  States  Fidelity  &  Guaranty  Company, 
insurance  carrier,  applts.  (Supreme  Court  Ap» 
pellate  Division,  Third  Department  May  7, 
1919.)    Award  unanimously  affirmed. 


John  O.  SCHBIEVEtEL  respondent,  v.  An- 
tonio CEBASO  and  another,  appellants.  (Su- 
preme Court,  Appellate  Divisi<Mi,  Second  De- 
partment. April  11,  1919.)  Motion  to  dismiss 
appeal  denied,  on  condition  that  within  10  days 
appcUants  pay  $10  costs,  file  their  brie&^  and 
serve  same  on  the  respondent;  otherwise,  mo- 
tion granted,  with  flO  coats.  . 


Mary  fiOHUSTSB  at  al.,  as  Adm'rs,  v. 
TOWN  T^ICAB  CO,,  Inc.  (Supreme  Ckmrt 
Appellate  Division,  First  Department  April 
25,  1919.)  BiotioB  denie^i*  with  $10  costs.  Oi^ 
der  filed. 
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Abraham  SCHWABrZ,  app^ant,  t.  NBW  |    Ahna  SBINOLBL  Boqit,  ▼.  Geo^g*  H.  OAF- 
TORK  CONSOUDAI^D  RAILWAY  COM-    FBBY,  Applt    (Supreme  Ooort,  AppeUate  Di- 


PANT,  req;K>ndeiit  (Supreme  Court,  Appel- 
late Diviaioii,  Second  JDepartment.  April  25, 
1919.)  Judgment  onanimoualy  affirmed,  with 
No  opinion. 


Sadie  SCHWARTZ,  an  infant  etc»  appel- 
lant, T.  NBW  YORK  CONSOLIDATED 
RAIIiWAT  COMPANY,  respondent  (Su- 
preme Court,  Appellate  Division,  Second  I>e- 
partment  April  i25,  1919.)  Judgment  unani- 
mously affirmed,  with  coeta.     No  opinion. 


SCHWARTZ  &  CO.,  Inc.,  Reopt,  t.  AIM- 
WELL  CO.,  Inc;,  ec  al.,  Applts.  (Supreme 
Court,  Appellate  Division,  IHrst  Department 
March  21,  1919.)  Order  affirmed,  with  $10 
costs  and  dtsbursements,  with  leave  to  each  de- 
fendant to  withdraw  demurrer  kmd  to  answer, 
on  payment  of  costs  in  this  court  and  at  Spe- 
cial Term.  No  opinion.  Laughlin,  J.,  dis- 
sentinf.     Order  filed. 


^SCHWARTZ  ft  CO.,  Inc.,  v.  AIMWELL 
CO..  Inc.,  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department  April  26,  1919.) 
Motion  granted;  question  certified.  Order 
filed.  

SCHWARTZ  ft  CO.,  Inc.,  v.  AIMWELL 
CO..  Inc.,  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department  April  25,  1919.) 
Motion  denied.     Order  filed. 


SCHWORTZRraCH  ft  GOODMAN  C0.> 
Respt,  V.  Matthew  W.  RYAN,  Applt  (Su- 
preme Court.  Appellate  Division,  First  Depart- 
ment April  25.  1919.)  Order  affirmed,  with 
|10  eostB  and  disbursements;  the  date  for  the 
examination  to  proceed  to  be  fixed  in  the  order. 
No  opinion.  *  Settle  order  on  notice.  - 

Katherine  N.  SOGFIEXLD,  Respt,  v.  RRAD- 
LEY  CONTRACTING  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
April  4,  1919.)  Judtpnent  reversed,  with  costs, 
and  complaint  dismissed,  with  costs,  <m  the 
ground  that  the  action  was  brought  and  tried 
on  the  theory  of  ne^^gence,  and  that  no  neg- 
ligenoe  was  shown.    Order  filed. 


In  the  Matter  of  John  H.  800VILLE,  de- 
eeaaed.  (Supreme  Court,  Appdlate  Division, 
First  Department  April  4, 1919.)  Appeal  dis- 
missed, with  $10  costs  and  disbursements.  No 
opinion.    Older  filed. 


Matter  of  Mary  A.  SEOOR,  deceased.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment May  9,  1919.)  Motion  for  substi- 
tution granted;  motion  to  dismiss  appeal  de- 
nied, with  leate  to  renew  as  stated  In  order. 
Order  filed. 


vision.  Fourth  Department  March  22,  1919.) 
Order  aflbrAed,  with  ooats.  All  omicur,  except 
Foole,  J.,  not  voting. 

Matter  of  the  CITY  OF  NBW  YORK.  In  re 
SBWERAGfil  DIST.  NO.  43.  (Supreme  Court, 
Appellate  Division.  Fint  Department  May 
9,  1919«)  Motion  denied,  with  |10  costs.  Or- 
der filed.  ' 

Bridget  SHANNON,  applt,  ▼.  James  P. 
SHANNON,  respt  (Supreme  Court,  Appellate* 
Division,  Third  Department  May  7,  1919.) 
Judgment  and  order  unanimously  affirmed,  with 
costs. 

Bra  R,  SHIQER,  Applt,  t.  William  A. 
SHBBR,  Respt  (Supreme  Court,  Appellata 
Division,  First  Department  March  21,  1919.) 
Judgment  affirmed,  without  costs.  No  opinion. 
Order  filed. 

Frands  P.  SHHRWOOD,  as  trustee,  etc.,  v. 
Theodore  S.  HOLBROOK  et  aL  (Supreme 
Court,  AppeUate  Division,  First  Department 
April  11,  19190  Motion  to  dismiss  appeal 
granted,  with  $10  costs,  unless  appellant  com- 
plies with  terms  stated  in  order.     Order  filed. 


Prosper  SIB>BBIL,  respondent  v. 
HEISSE2NBUTTEL  and   Frank 


Henry  C. 
H.  Heissen- 
buttd,  appelhuits.  (Supreme  Court  Appellate 
Division,  Second  Department  April  17,  1919.) 
Judgment  unanimously  aflbmed,  with  costs. 
No  opinion. 

SIGBfUND  ULLMAN  CO.,  respt,  v.  J.  L. 
MOTT  IRON  WORKS,  applt  (Supreme 
Court  Appellate  Division,  First  Department 
May  2, 1919.)  Appeal  dismissed,  without  cost& 
No  opudon.    Order  filed. 

Frank  SILINSKY  et  aL  v.  Harvey  A.  WIL- 
LIS. (Supreme  Court,  AppeUate  Division, 
First  Department  March  21,  1919.)  Applica'' 
tion  denied,  with  $10  costs.    Order  signed. 

Howard  L.  SILLS  et  aL  v.  DICKERSON  ft 
GASKBLL,  Inc.  (Supreme  Court  Appellate 
Division,  First  Department  April  25,  1919.) 
Application  denied,  with  $10  cogtk  Order 
signed. 


Nellie  SILYKiUSTEIN, 


(S 


V.  CITY  OF 
preme  Court, 
Appellate  Divisioii,  First  Department     March 
21.  1919.)     Judgment  afiirmed,  with  costs.    No 
opinion.    Sheam,  J.,  dissenting.    Order  filed. 


NBW  YORK  et  al.,Respts. 

sioii.  First  Department 


Sarah  SIMON,  respondent,  v.  Abram  SIMON 
and  another,  appellants.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  April  5, 
1919.)    Apptioation  denied,  with  $10  oosts. 
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Oonstitice  D.  SIMPSC^,  r«spoiideiit,  ▼.  Os- 
car J.  CHASE,  appeUftnt.  (Supreme  Court, 
Appellate  Diviaioii,  Second  Department  March 
14,  1919.)  The  condition  upon  which  the  or- 
der was  granted,  "that  plaintiff  try  the,  case 
during  the  month  of  January,  1919,  and  for 
that  purpose  the  case  is  ordered  placed  upon 
the  day  calendar  for  January  18,  1919/'  was 
made  for  the  purpose  of  eompellkig  the  plains 
tiff  to  try  the  case  speedily  as  a  condition  to 
denying  uie  motion.  It  still  rests  in  the  dis- 
cretion of  the  court  to  adjourn  the  trial  of  the 
case  on  the  motion  of  the  defendant  for  any 
proper  cause  shown,  and  therefore  the  condi- 
'tion  does  not  operate  as  a  hardship  upon  the 
defendant.  Order  affirmed,  with  $10  costs  and 
disbursements.  Jenks,  P.  J.,  and  Mills,  Ric)i» 
Blackmar,  and  Jaycox,  JJ.,  concur. 

In  the  Matter  of  acquiring  title  by  the  CITY 
OF  NBW  YORK  to  certain  lands  and  premises 
in  the  block  bounded  by  Henry,  Harrison,  Bal- 
tic, and  Clinton  Streets,  Borough  of  Brooklyn, 
as  a  site  for  school  purposes.  (Supreme  Court, 
Appellate  Division,  Second  Department. 
March  14,  1919.)  Matter  referred  to  Hon.  Jo- 
siah  T.  Marean,  as  official  referee,  to  inquire 
into  the  facts  and  report  to  this  court 

In  the  matter  of  the  daim  of  Anthony 
SKARPELETZOS,  by  D.  N.  Botassi.  Greek 
Consul,  claimant,  respt,  v.  COUNES  &  RAP- 
TIS  CORP.,  employer,  and  General  Accident, 
Fire  ft  Ldf e  Assurance  Corp.,  Ltd.^  insurance 
carrier,  applts.  (Supreme  Court,  Appellate 
Dlyision,  l%Jrd  Department  May  7,  1919.) 
Award  affirmed,  on  opinion  of  Kellogg,  P.  J., 
in  Casella  ▼.  McCormick,  180  App.  Div.  94,  167 
N.  Y.  Supp.  564.  All  concur,  except  Lyon,  J., 
dissenting  on  his  opinion  in  that  case. 

George  C.  SKINNER,  Appellant  ▼.  Marion 
Wayne  WITHBRDBN.  Respondent  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
September,  1918.)  Appeal  dismissed,  unless 
appellant  shall  file  and  serve  printed  papers  and 
bnefs  by  November  9th,  pay  to  respondent's 
attorneys  $10,  and  be  ready  for  argument  at 
opening  of  November  term. 

Jay  B.  SMITH,  Applt,  ▼.  BANCO  NACION- 
Ali  DB  CUBA,  Respt     (Supreme  Court  Ap- 

Jellate  Division,   First  Department.     May  2, 
919.)     Judgment   affirmed,   with   coats.     No 
opinion.    Order  filed. 

Vnniam  B.  T.  SMITH  et  al..  respondents,  v. 
John  J.  BARTLETT,  appellant  (Supreme 
Court,  Appellate  Division.  Second  Department. 
April  25,  1919.)  Motion  for  leave  to  appeal  to 
the  Court  of  Appeals  denied,  without  costs. 
Jaycoz,  J.,  not  voting. 

Emily  Irving  SMITH,  appellant  v.  Michael 
FURST  et  aL,  respondents.  (Supreme  Court, 
Appellate  Diviaion,  Second  Department    April 


5,  1M9.V  As  tUs  court  has  vevevsed  and  or- 
dered A  new  trial  <186  App.  Div.  4S2. 174  N.  Y. 
Supp.  481),  tke  reversal  can  only  be  reviewed 
by  defendants  stipulating  that  opon  affirmance 
judgment  absolute  shall  be  rendered  against 
them.  Const,  art  6,  f  9.  Hence  we  have  no 
power  to  certify  questiona  to  the  Court  of  Ap- 
peals. Mundt  V.  Glokner,  160  N.  Y.  571.  55  N. 
B.  297;  Caponigri  v.  Altieri,  164  N.  Y.  476, 
58  N.  B.  66t.  Motions  for  reargument  and  for 
leave  to  appeal  to  the  Court  of  Appeals  denied^ 
without  costs. 

Grace  M.  SMITH  v.  Charles  JORDIXG. 
(Supreme  Court,  Appellate  Division.  First  De- 
partment May  9,  1919.)  Motion  denied,  with 
f  10  costs,  and  stay  vacated.    Order  filed. 


Alexander  R.  SMITH.  Respt,  ▼.  Harwood 
PALMER  et  al.,  impleaded,  etc.,  Ap^ta.  (Su- 
preme Court  Appellate  Division,  First  De- 
partment April  11,  1919.)  Order  afikmed, 
with  $10  costs  and  disbursements.  No  opimon. 
Order  filed. 


Walter  H.  SNELUNC^  Respt,  ▼.  Charles  O. 
GALBRAITH,  Applt  (Supreme  Court  Appel- 
late Division,  First  Department  March  28, 
1919.)  Order  affirmed,  with  $10  costo  and  dis- 
bursemenU,  with  leave  to  defendant  to  with- 
draw demurrer  and  to  answer  on  payment  of 
said  costs  and  $10  costs  at  fecial  Term.  No 
opinion.    Order  filed. 


David  SOEOLSEY  et  ai.,  Respts.,  t.  Peter 
SPINBLIi,  Applt  (Supreme  Court  Appellate 
Division,  First  Department  May  2.  1919.) 
Order  affirmed,  with  costs;  No  opinion*  Page 
and  Sheam,  JJ.,  dissenting.    Order  filed. 

David  SOLOMON^an  inftint  etc,  Applt,  v. 
Bdward  MONSHBEIAN,  Respt  (Supreme 
Court  Appellate  Division,  First  Department 
March  28,  1919.)  Order  modified,  as  provided 
in  order,  and,  as  so  modified,  affirmed,  without 
costs.    No  opinion.    Order  filed. 


Samuel  SOLOMON  t.  UNION  SAYINGS 
BANK  OF  AUGUSTA,  GA.  (Supreme  Court 
Appellate  Division,  First  Department  May  9. 
1919.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs,  unless  appellant  comply  with  terms 
stated  in  order.    Order  filed. 


In  the  matter  of  the  claim  of  Annie  SOLO- 
TAR,  mother,  for  compensation  under  the 
Workmen's  Compensation  Law,  for  the  death 
of  Max  Solotar,  daimant»  respt,  ▼.  F.  NBU- 
GLASS  &  CO.,  employer,  and  .^Stna  Life  In- 
surance Co.,  insurance  carrier,  applts.  (Su- 
preme Court  Appellate  Division,  Third  Depart- 
ment May  7f  1919.)  Award  nnanimoiisly  af- 
firmed. 
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SOUTHBBN  KNlimNG  MfiXS,  Inc.,  re- 
spondent, T.  NAVY  KNITTING  MILLS,  Inc., 
appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  Marcn  14,  1919.) 
The  order  is  reversed,  with  $10  costs  and  dls- 
hursementB,  and  the  ipotion  granted,  but  with- 
out costs.  There  is  nothing  in- the  amendment 
to  section  798  of  the  Ck>de  of  Civil  Procedure 
in  1910  that  impaired  the  effect  of  Schlesinger 
y.  BoroMh  Bank,  112  App.  Div.  191,  98  N.  Y. 
Sapp.  ISa  and  Scblegel  v.  Church  of  Holy 
Trinity,  194  N.  Y.  391,  87  N.  B.  426.  The 
Schlegel  Case  was  decided  for  the  very  pur- 
pose of  settling  the  practice,  and  the  practice 
should  not  n»w  be  unsettled.  The  party  who 
serves  a  pleading  by  mail  thereby  sives  his  op- 
ponent, under  section  798  of  the  Code  of  Civil 
Procedure!  three  days'  additional,  time  in  which 
to  answer  or. reply,  and  he  himself  has.  by  vir- 
tue of  section  042  of  the  Code,  also  23  days  in 
which  to  amend  his  pleading.  Jenks,  P.  J., 
and  Mills,  Putnam,  Blackmar,  and  Kelly,  JJ., 
concur. 


Louise  SPRENGBR,  Respondent  ▼.  CITY 
OF  NORTH  TONAWANDA,  AppeUant  (Su- 
preme Court,  Appellate  JDdvision,  Fourth  De- 
partment September,  1906.)  Appeal  dismiss- 
ed, unless  aopeUaut  shsQl  file  and  serte  printed 
papers  by  October  4th  and  be  ready  for  argu- 
ment on  October  7th. 


Hugh  S.  STANGE  et  al.<  Refpts.,  v^  Stuart 
WALKER  et  al.,  Applts.  (Supreme  Court  ^9* 
pellate  Division,  First  B^Mirtment.  March  28, 
1919.)  Appeal  dismissed,  with  SIO  costs  and 
disbursements.    No  opinion.    Order  filed. 

Julia  R.  STBilN,  respondent  ▼.  Jacob  STEIN, 
appellant.  (Supreme  Ck>urt  Appellate  Divi- 
sion. Second  Department  April  25,  1919.) 
Motion  for  stay  denied,  with  |10  costs. 


Matter  of  Harry  N.  8TBINFBLD.  an  attor^ 
ney.  (Supreme  Court,  Appellate  Division,  First 
Department  May  9,  1919.)  Motion  for  com-> 
mission  to  take  testimony  granted.  Settle  or* 
der  on  notice. 


Allen  H.  STEM,  tndiv.,  etc,  r.  Whitney 
WARREN  et  al.  (Supreme  Court  Appellate 
IHvision,  First  Department.  Mav  2,  1919.) 
Motion  granted;  questions  certified;  order 
filed. 


Stuart  A.  STEPHENSON,  as  administrator, 
etc.,  of  Sarah  J.  Coutant  deceased,  respond- 
ent ▼.  Max  MENDELSON,  Mary  Healy,  and 
others,  appellants.  (Supreme  Court,  Appellate 
IMvision,  Second  Department  April  6,  1919.) 
Motion  denied. 

Paul  P.  STERN,  Respt.,  v.  Orson  J.  WEI- 
MERT,  Applt    (Supreme  Court  Appellate  Di- 


visbn,  Fourth  Department  March  0^ '1919.) 
Motion  granted,  and  appeal  dismissed,  without 
costs. 

John  M.  STODDARD  T.  Maude  R.  STOD- 
DARD. (Supreme  Court  Appellate  IM vision, 
First  Department  May  9,  1919.)  Motion 
granted;  questions  certified;  defendant  stay- 
ed from  entering  judgment  pending  appeal;  or- 
der filed.  

Daniel  F.  STROBBL,  Respondent,  ▼.  PRESS 
(X)MPANY,  Appellant  (Supreme  CJourt  Ap- 
pellate Division,  Fourth  Department  Sep* 
tember,  1918.)  Appeal  dismissed,  unless  ap« 
pellant  shall  file  and  serve  printed  papers  by 
October  8th  and  pay  to  respondent's  attorney 
$10.  _««. 

SUCCESS  WAIST  CO«  Inc.,  Respt,  ▼.  EliT 
&  WALKER  DRY  GOODS  CO.,  Applt  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment AprU  26,  1919.)  Order  reversed,  with 
110  cpsta  and  disbursements,  and  motion  de- 
nied, with  $10  costs,  on  the  ground  that  the 
motion  is  premature!^  made;  no  reply  having 
been  served  to  the  counterdaim.     Order  filed. 

Gertrude  SUIiUVAN,  respt,  t.  STATE  of 
New  York,  applt  (Supreme  Court  Appellate 
Division,  Third  Department.  May  7,  1919.) 
Judgment  unanimously  affirmed,  with  ^sts. 

SWAWMORE  TEXTHiE  CO.,  Inc.,  resnt., 
V.  MORRIS  BBRNHARD  CO.,  applt  (Su- 
preme Court  Appellate  Division,  Third  Depart- 
ment May  7,  1919.)  Order  unanimously  af- 
firmed, with  $10  costs  and  disbursements.  See, 
also,  184  App.  Div.  672,  172  N.  Y.  Supp.  15. 

Leon  TANENBAUM  et  aL,  AppHs.,  ▼.  Wil^ 
liam  ROSS.  Respt  (Supreme  Court  Appellate 
Division,  First  Department.  April  26,  1919.) 
Determination  affirmed  with  costs  and  dis- 
buiseiaattts.     No  opinion.     Osder  filed. 

In  the  BCatter  of  Proving  the  Last  WHI  and 
Testament  of  Sarah  S.  THOMAS,  deceasedv 
(Supreme  Court,  Appellate  Division,  Second 
Department.  March  7,  1919.)  Decree  of  the 
Surrogate's  Court  of  Queens  County  affirmed, 
with  costs  to  the  executrix- respondent,  paya- 
ble out  of  the  estate.  No  pplnlon.  Jenks,  P. 
J.,  and  Putnam,  Blackmar,  Kelly,  and  Jaycoz, 
JJ.,  concur.  

Lizzie  THORN,  respondent,  v.  NATIONAL 
ANILINE  &  CHEMICAL  COMPANY,  Inc., 
appellant  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  April  6,  1919.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opini'^n. 

Rosp  TIERNEY,  Respt.,  v.  Andrew  M. 
MADIGAN,  Deft.  (Charles  E.  Van  Sise, 
applt.).     (Supreme  Court  Appellate  Division, 
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First  Dtpartmttlt.  Biareh  28.  1919.)  Order 
reyersed,  with  $10  cost«  ana  disbursements, 
and  motion  granted.    No  opinion.    Order  filed. 

Laurence  TIMMONS,  respondent,  v.  Fannie 
S.  RUSSEIiL,  appellant.  (Supreme  Court* 
Appellate  Division,  Second  Department  April 
11.  1919.)  Judgment  and  order  unanimously 
affirmed,  with  costs.    No  opinion. 


Laurence  TIMMONS,  respondent,  y.  Fannie 
S.  RUSSELL,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Apnl 
26,  1919.)    Motion  denied^  without  costs. 


JuUa  V.  TINSDALB,  Applt,  y. 
SCHMrnS,  Respt  (Supreme  Court,  Appellate 
Diyision,  First  Department.  March  28,  1919.) 
Judgment  affirmed  with  costs.  No  opinion. 
Order  filed. 

John  TOMESOHEK,  as  Adm'r,  etc.,  Bespt., 
y.  William  T.  HARDING,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
March  28.  1919.)  Judgment  and  order  re- 
versed, with  costs,  and  complaint  dismissed, 
with  costs,  and  the  finding  that  the  defendant 
was  negligent  reversed,  as  being  without  evi- 
dence to  support  it  Dowling,  J.,  dissenting. 
Order  filed. 

William  TOMPKINS,  as  administrator,  etc., 
of  Martha  Tompkins,  deceased,  respondent  y. 
PATCHOGUE  MANTJFACTURING  COMPA- 
NY, appellant  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  April  6,  1919.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Jenks.  P.  J.,  and  Put- 
nam, Blackmar,  and  Kelly,  JJ.,  concur.  MiUs, 
J.,  votes  to  reverse,  and  grant  the  motion. 


TRUSTEES  OF  THE  liASONlO  HALL  ft 
ASYLUM  FUND,  Applts.,  v.  NEW  YORK 
CENTRAL  &  H.  R.  R.  R.  CO.,  Respt  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment March  5«  1919.)  Judgment  affirm- 
ed, with  costs.    An  concur. 


Louis  A.  TYLER  v.  John  H.  WINDELS. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  25,  1919.)  Motion  denied, 
with  $10  costs.    Order  filed. 


Frank  TYO,  respt,  v.  NEW  YORK  CEN- 
TRAL RAILROAD  COMPANY  and  New 
Hampshire  Fire  Insurance  Companjr,  defend- 
ants, and  Massena  Terminal  Railroad  Compa- 
ny, defendant  appellant  (Supreme  Court  Ap- 
?ellate  Division,  Third  Department  May  7, 
919.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.     LyoUi  J.,  not  sitting. 


In  the  matter  4Rf  the  anplicatioii  of  the  UP- 
PER BARANAO  inn  CO.,  Inc.,  petitioner^ 
respt.  for  an  order  enjoining  BYed  Ookey  from 
traffickixiff  in  li<2nors  contrary  to  the  provisions 
of  the  liquor  Tax  Law,  respt,  applt  (Su- 
preme Court  Appellate  Division,  Third  De- 
partment May  7,  1919.)  Order  unanimously 
affirmed,  with  |10  costs  and  dishuraements. 

Florence  I>.  VAN  RENSSELAER,  revpt,  v. 
John  D.  CHISM  and  Clementina  8.  Chism, 
applts.  (Supreme  Court,  Appellate  Division, 
Third  Department  May  9,  1919.)  Motion  for 
reargument  denied.  Motion  for  leaye  to  ap- 
peal to  the  Court  of  Appeals  granted. 


In  the  matter  of  the  claim  of  Theresa  YOLK, 
widow,  on  behalf  of  herself  and  infant  chil- 
dren of  Charles  Volk^mployg,  respt,  for  com- 
pensation under  the  Workmen's  Compenaation 
Law,  v.  L.  GRETSCH  &  CO.,  employer,  and 
United  States  Casualty  Company,  insurance 
carrier,  applts.  (Supreme  Court,  Appellate 
Division,  O^ird  Department  May  7,  1919.) 
Award  onanimously  affirmed. 


.  Edmund  VON  liCACH,  Respt,  y.  George  P. 
BREOrr  et  aL,  impleaded,  etc..  Applts.  (Su- 
preme Court  Appellate  iMyision,  First  De- 
partment, April  11,  1919.)  Order  reversed* 
with  $10  costs  and  disbursements,  and  motion 
aranted,  with  $10  coats.     No  opinioB.     Order 


Charles  Edward  VOSBURY,  applt,  v. 
CORTLAND  STANDARD  PRINTING  COM- 
PANY, respt  (Supreme  Court  Appellate  Di- 
vision, Third  Department  May  7,  1919.) 
Judgment  unanimously  affirmed,  with  ooata. 

CJharles  Edward  VOSBURYl^  applt,  v. 
SOUTHERN  TIER  PUBLISHING  COM- 
PANY, respt  (Supreme  Court  Appellate  Di- 
vision, Third  Department  May  9.  1919.) 
Judgnikent  reversed,  with  costs,  and  demurrer 
overmled.  with  costs,  with  leave  to  the  defend- 
ant within  20  days,  to  answer  upon  payment 
ot  such  costs,  on  the  authority  ot  Voabury  v. 
Utica  Daily  Press  Co.,  183  App.  Diy.  769,  171 
N.  Y.  Supp.  827.  All  concur,  excei»t  John  H 
Kellogg,  P.  J.,  dissenting,  and  Won,  J.,  not 
sitting.  ^ 

Anna  C.  WALSH  y.  Robert  J.  COLLIEIL 
(Supreme  Court.  Appellate  Division,  First  De- 
partment April  25,  1919.)  Motion  ta  disnuss 
appeal  granted,  with  $10  costs.    Order  filed. 


WALSH      CONSTRUCTION      COMPANY, 

applt,  V.  STATE  of  New  York,  respt  (Supreme 
(3ourt,  Appellate  Division,  Third  Department 
May  7,  1919.)  Judgment  unanimously  affirmed, 
with  costs.  • 
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Anna  M.  K.  WAIB^JSE;  Respt.  y.  Sdirltt  J. 
WAI/TESR,  indiv.»  etd.,  impkaded*  «t&.  Applt; 
(Supreme  Court,  Appellate  Diviaion,  First  De« 
partment  April  SS,  IWk)  Order  affirmed, 
with  $10  cottB  and  disburaementa.  No  opinloik 
Laughlin,  X,  diseenting.    Order  filed. 


In  the  matter  ot  the  applicati<m  <^  John  B. 
WARD,  applt,  for  a  perempto^  wnt  of  man- 
damua,  addressed  to  Herbert  8.  SISSON.  aa 
State  Commissioner  of  Excise  of  the  State 
of  New  York,  respt,  (Snpreme  Court,  Appel- 
late Division,  Third  Department.  May  7, 1919.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. All  concur,  except  John  M.  Kellogg, 
P.  J.,  diaaenting. 


Maznret  WABNEB»  aa  administrattix,  etc.* 
of  William  Warner^eceased»  appellant,  v.  EM- 
PIRE STATE  RAILROAD  CORPORATION, 
respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  March  14,  1919.) 
Order  affirmed,  with  $10  coats  and  diaburae- 
menta  Ho  opinicci.  Jenks,  P.  J^  and  Bfillst 
Rich,  Blackmar,  and  Jayeoz,  JJ.,  oonoor. 


Grant  WARNER,  as  administrator  of  tha 
gooda.  cbattela,  and  credita  of  Lemuel  H.  War- 
ner,  deceased,  respt,  ▼.  Bmil  0.  ROSCHE,  and 
John  F.  RoBche,  applts.  (Supreme  Oourt,  Ap- 
pellate Dirlalon,  Third  Department  May  9, 
1919.)    Motion  denied. 


Ada  WATERMAN,  respondent,  y.  Alexander 


RIGBY,    appelant    andf  another,    defendant 
(Supreme   Court,   Appellate 
Department    April  0^.1^9.) 


Second 

_        ^ of  fact 

numbered  XVI  and  UX  and  conclusions  of 
law  numbered  III  and  IV  aire  reversed.  The 
proposed  fladings  of  fact  requested  by  the  de-> 
fendant,  numbered  II,  XI,  XII,  and  XIII,  are 
found.  The  condnsion  of  law  requested  bgr  the 
defendant,  numbered  III,  ia  also  found.  The 
judgment  of  the  County  Court  of  Kin^s  County 
is  modified,  by  adding  thereto  a  provision  that 
upon  payment  by  defendant  Alexander  Rii^ 
to  the  plaintm,  at  any  time  yntbin  SO  days 
after  notice  of  entry  ox  the  Judgment  of  this 
court,  of  the  amount  of  the  mortgage,  together 
with  interest  to  the  date  of  payment  and  the 
costs  of  the  action,  the  plaintiff  execute  and  de- 
liver to  defendant  Alexander  Rigby,  or  to  any 
person  to  be  named  by  him,  an  assignment  of 
the  bond  and  mortgage  and,  at  hia  request,  ei- 
ther an  assignment  of  the  ji^gment,  of  fore- 
dosare  and  sale  or  a  stipulation  Tacating  and 
setting  aside  such  judgment  and  dismissing  the 
action.  The  judgment,  aa  so  modified,  is  af- 
firmed, without  costs  to  either  party  as  against 
the  other.  The  fact  that  the  deed  waa  pro- 
duced by  the  grantee  thereof,  and  waa  properly 
executed  ana  acknowledged  by  the  grantor, 
raisea  the  presumption  that  it  was  delivered 
at  the  time  wh«i  it  bears  date;  and,  as  no  evi<- 
dence  is  offered  to  the  contrary,  this  presump- 
tion muat  prevail.    AmeUa  BL  Waterman  there- 


fore  owned  the  fee  of  the  pratnSaas  and  oould 
mnt'to  defendant  Rigby  the  leasehold  term. 
The  rdations  between  defendant  Rigby  and  the 
lessor  were  not  such  as  to  throw  upon  him  the 
burden  of  showing  that  the  lease  was  not  ob- 
tained by  fraud  or  by  the  exercise  of  undue  iu- 
fluence,  and  in  the  absence  of  evidence  on  this 
subject  the  validity  of  the  lease  is  not  impair- 
ed«  The  only  interest  the  plaintiff  has  in  this 
action  ia  to  collect  the  moner  due  upon  the 
bond  and  mortgage,  and  aa  defendant  Rigby  is 
in  possession  of  the  premises  under  a  lease 
that  is  good  upon  ita  face,  ahe  has  no  standing 
to  impeach  the  validity  of  the  Xeaae  on  the 
ground  that  it  waa  obtained  by  fraud  from  a 
party  to  the  action  who  is  not  challeging  its 
validity.  Defendant  Rigby  therefore  made  out 
a  dear  case  of  the  right  to  subrogation.  Jenks, 
P.  J.,  and  Mills,  Rich,  Putnam,  and  Blackmar, 
JJ.,  concur.  Settle  order  before  Mr.  Justice 
Blackmar.  * 


Henry  WATNEB.  Reapt,  y.  UNION  RAII/- 
WAY  CO.  OF  NEW  YORK  CITY.  Applt 
(Supreme  Court.  Anpdlate  Diviaion^  First  De- 
partment April  25,  1919.)  Judgment  and  or- 
der affirmed,  with  costs.  No  oiHuion.  Order 
filed.  

Walter  J.  WAYTE.  ippeUant,  t.  BOWKBR 
CHEMICAL  COMPANx,  and  another,  respond- 
ents. (Supreme  Court  Appellate  Division,  Sec- 
end  Department  Apru  5, 1919.)  Order  affirm- 
ed, with  SIO  costs  and  diabursementa.  No 
opinion.  Jenks,  P.  J.,  and  Mills,  Rich.  BUck- 
mar,  and  Jaycoz,  JJ,.  concur.  See.  alao»  180 
App«  Div.  668,  16S  N.  X.  Bupp.  W. 


Aahton  D.  WEED  and  Ray  N.  Weed,  co- 
partners, etc..  respondents,  v.  GASCO  SPE- 
CIALTY COMPANY,  appellant.  (Supieme 
Court,  Appellate  Division,  Second  Department 
April  5,  3^19.)  Judgment  and  order  unanimous- 
ly affirmed,  with  costs.    No  opinion. 


CHARLES  WEISBECKER  fa  corporation), 
h.,  V.  NEW  YORK  EDISON  Ca,  Respt 


(l^preme  Court,  Appellate  Division,  First  De- 
partment April  11,  1919.)  Order  affirmed, 
with  ^0  costs  and  ^fiabursements.  No  opinion. 
Order  filed. 


Walter  B.  WELLBROOK,  appellant,  y.  Ja- 
cob H.  KOHLMAN,  etc.,  et  al.,  respondents, 
and  Henry  J.  Wellbrock,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  25,  1919.)  Judgment  affirmed,  with  costs. 
No  opinion.  Jenks,  P.  J.,  and  Ridi,  Putnam, 
Blackmar,  and  Jaycox,  Jj.,  concur. 


Frank  M.  WELLS,  as  Ex'r,  etc,  Plff.,  v. 
Charles  E.  JONES  et  al.,  aa  Blx'rs,  Applts., 
impld.  with  Howard  C.  Taylor  as  agentT  etc., 
Respt.,  and  others,  Defts.     (Supreme  Court, 
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AppcUata'  Dltteioii,  lint  Defwrtikieiit.  April 
11,  1919.)  Order  affirmed,  with  SIO  costf  and 
di8bimenk«nta.    No  opinion.    Order  filed. 

Fanny  B.  WBTZEL,  respt,  v.  CITY  OF 
NEW  XOBK,  applt  (Supreme  Oourt,  Appel- 
late Diviaion,  First  Department.  March  21« 
1919.)  Judgment  affirmed,  with  costs.  No 
opinion.    Order  filed. 


William  F.  WETZEL,  Reapt,  ▼.  OITY  OF 
NEW  YORK,  Applt  (Supreme  Court,  Appel- 
late Division,  Eirst  Department  March  21, 
1919.)  Judnnent  affirmed,  with  costs.  No 
opinion.    Order  filed. 

In  the  Matter  of  the  CITY  OF  NBW  YORK. 
In  rft  WHITE  PLAINS  ROAD,  etc.  (SuprMUe 
Court  Appellate  Division,  First  Department 
May  9,  1919.)  Order  affirmed,  with  $10  costs 
and  disbursementE.    No  opinion.    Order  filed. 


George  WHtTEL,  Applt.,  ▼.  Katherine  V. 
SIPP,  Respt  (Supreme  Court,  Appellate  Di- 
vision, First  Department  April  25, 1919.)  De- 
termination affirmed,  with  coats.  No  opinion. 
Order  filed.  ^ 

C^onstant  F.  WHITNET  et  al.,  respondents, 
V.  OONSIDINE  INVESTING  COMPANY  et 
al.,  appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  March  21,  1919.) 
Order  (104  Misc.  Rep.  688,  178  N.  Y.  Supp. 
66)  affirmed,  without  costs.  No  opinion. 
Jenks.  P.  J.,  and  Putnam,  Blackmar,  Kelly, 
and  Jaycoz,  JJ.,  concur. 


Constant  F.  WHITNEY  et  al.,  respondents, 
V.  CONSIDINB  INVESTINQ  CJOMPANY  et 
al.,  appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  April  25,  1919.) 
Motion  denied,  without  costs. 


Elmer  H.  WIGGINS,  et  al.,  Reapts.,  y.  Helen 
SCHNEIDER,  Applt  (Supreme  Court  Appel- 
late Division,  Fourth  Department  March  12t 
1919.)  Motion  granted,  and  appeal  dismissed, 
with  costs. 


Bamett  WILENSKY,  respondent.  ▼.  Isaac 
COHEN,  appellant,  and  Fannie  (3ohen,  de- 
fendant (Supreme  Court  Appellate  Division, 
Second  Department.  April  5, 1919.)  Judgment 
affirmed,  with  costs.  No  opinion.  Jenks,  P. 
J.,  and  Mills,  Rich,  Blackmar,  and  Jaycoz,  JJ., 
concur. 

Nora  WILKINSON,  Respt,  v.  Josephine  D. 
SMITH,  Applt  (Supreme  Court  Appellate 
Division,  First  Department  April  17,  1919.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Order  filed. 


PhlUp  B.  ^WILLIAMS,  respondent*  t.  FER- 
MAUFB  STORAGE  BATTERY  COMPANY, 
Inc.,  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  April  25,  1919,) 
Judgment  and  orders  unanimoualj  affirmed, 
with  costs.    No  opinion. 


Arthur  A.  WILLIAMS  v.  U.  S.  BOPRS.'  EX- 
PORT CORP^N.  (Supreme  Court  AppeUate 
Division,  First  Department  April  25,  1919.) 
Motion  to  dismiss  appeal  and  vacate  atay 
granted,  with  |10  costs.    Order  filed. 


John  D.  WILLIAMS,  Respt,  t.  Henry  B. 
WARNER,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department  April  11.  1919.) 
Order  affirmed,  with  SIO  costs  and  diabnrse- 
menta.   No  opinion.   Order  filed. 


Elmore  T.  WILLSEA  and  Eleanor  O.  1^11- 
sea,  appellants,  v.  NEW  YORK  CENTRAL 
RAILROAD  (X>MPANt  and  Village  of  Tar- 
rytown,  respondents.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  April 
17,  1919.)  Judgment  unanimottaly  affirmed, 
with  costs,  on  authority  of  Cushman  t.  New 
York  Central  Railroad  Company  and  Tillage 
of  Tarrytown,  —  App.  Div.  — ,  175  N.  T. 
Suppi  899,  decided  herewith,  and  findings  modi- 
fied, as  indicated  in  our  deciaiOA  in  Moenig  v. 
Same  Defendants,  —  App.  Div.  — .  175  N.  Y. 
Supp.  666.  Settle  order  before  Mr.  Justice 
Blackmar.    . 


William  H.  WINTE)RS,  reapondent,  t.  J. 
Clarence  LEVINE.  appellant  (Supreme  Court, 
Appellate  DiviAon,  Second  Department 
March  14,  1919.)  Order  affirmed,  without 
costs.  No  opinios.  Jenks,.  P.  J.,  and  Mills, 
Putnam,  Blad^majr,  and  Kelly,  JJ.»  concur. 


Oscar  B.  WXBEN,  Applt,  ▼.  Anna  M.  LY- 
ON, impld.,  etc,  Respt  ^iq»reme  Court  Ap- 
pellate Division,  First  Department  March 
21,  1919.)  Order  affirmed,  with  |10  costs  and 
disbursements,  with  leave  to  plaintiff  to  amend 
complaint  on  payment  of  costs  in  this  court  and 
at  Special  Term.    No  opinion.    Order  filed. 


Elsie  WOERZ,  an  infant,  eta,  Reapt,  v. 
Hattie  ROSENFELD  et  al.,  impleaded,  etc, 
Applts.  (Supreme  Court  Appellate  Division, 
First  Department  AprO  17,  1919.)  Order  af- 
firmed, with  costs.    No  opinion.    Order  filed. 


In  the  Matter  of  Madeliene  D.  WOOD- 
WARD, as  Executrix,  etc,  of  Julius  H.  Wood- 
ward, deceased.  (Supreme  Court,  Appellate 
Division,  Firat  Department    April  25,  1919.) 
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Orders  (106  Misc.  Rep.  446,  178  N.  T.  Supp. 
556)  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.     Orders  filed. 

Geqrire  WORTZ,  applt,  y.  Edward  L.  BAR- 
TER; respt  (Supreme  Court,  Appellate  Di- 
vision, Third  Department  May  9,  1919.)  Mo- 
tion denied;  the  attorney  for  the  appellant 
being  dead,  notice  should  have  been  served 
upon  the  client. 


In  the  Matter  of  Proving  the  Last  Will  and 
Testament  of  Joseph  wUNSCH,  deceased. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  April  11,  1919.)  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  or 
for  reargument  denied,  without  costs.  Or- 
der denying  motion  for  new  trial  affirmed, 
without  costs.    An  appeal  from  the  order  de- 


nying a  new  trial  would  seem  to  be  unneces- 
sary, under  section  1346  of  the  Code  of  Civil 
Procedure;  but,  in  view  of  the  fact  that  an 
appeal  was  taken,  the  order  is  affirmed. 

William  ZEH,  respondent,  v.  Fanny  ZEH» 
appellant  (Supreme  Court,  Apjpellate  Divi- 
sion, Second  Department  April  17,  1919.) 
Order  reversed,  with  |10  costs  and  disburse- 
ments, and  motion  granted,  to  the  extent  of 
awardmg  to  the  defendant  $100  counsel  fee. 
When  the  wife  is  the  defendant  in  an  action 
for  divorce  on  the  ground  of  adultery  and  de- 
nies the  allegation  under  oath,  in  the  absence 
of  proof  that  she  is  guilty  of  the  act,  which 
does  not  appear  in  this  case,  and  upon  show- 
ing her  need  therefor,  she  is  entitled  to  at 
least  counsel  fee.  Rich,  Putnam,  Blackmar, 
and  Jaycoz,  JJ.,  concur.  Jenks,  P.  J.,  not 
voting. 
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ABANDONMENT. 

See  Contracts,  e=>256,  308. 

ABATEMENT  AND  REVIVAL 

Se<>  Gorporations,  ^=9617;  Dismissal  and  N<m- 
suit,  <@s>12. 

m.   DEFECTS    AHD    OBJECTIONS    AS 
TO  PARTIES  AITB  PROCEEDINGS. 

^==>39  (N.Y.Sup.)  Corporiltlon's  cause  of  ac- 
tion to  recover  its  property  does  not  abate  up- 
on the  dissolution  of  the  corporation,  but  sim- 
ply devolves  upon  and  becomes  vested  in  the 
trustees  in  dissolution.— Holmes  v.  Camp,  175 
N.  Y.  S.  340. 

ACCORD  AND  SATISFACTION. 

See    Compromise   and   Settlement;     Evidence, 

^s>26<3)  (N.Y.Sup.)  In  action  on  notes  by 
payee's  executor,  defended  on  ground  that 
payee  had  agreed  to  regard  notes  as  having 
been  paid  In  consideration  of  entertainment, 
coonsel,  and  advice  furnished  him  by  maker  and 
his  family,  heldf  that  verdict  for  defendant  was 
dearly  against  the  weight  of  the  evidence  and 
unsupported  by  competent  testimony  sufficient 
to  establish  the  existence  of  such  contract.— 
Kaplan  v.  Goodman,  175  N.  Y.  S.  746. 

A  contract  discharging  notes  upon  maker's 
agreement  to  furnish  payee  with  counsel,  en- 
tertainment, and  advice  during  remainder  of 
payee's  life,  whereby  the  maker  seeks  to  avoid 
paymeot  of  notes  to  payee's  executor,  must  be 
established  by  satisfactory  and  convincing  proof. 
—Id. 

^s»27  (N.Y.Sup.)  In  an  action  on  notes  by 
payee's  executor,  defended  on  ground  that  notes 
had  been  satisfied  by  maker's  agreement  to 
furnish  payee  with  entertainment,  counsel,  and 
advice  during  the  rest  of  his  life,  evidence  held 
insufficient  for  submissien  to  -  the  jury  of  the 
question  of  whether  such  contract  had  been 
entered  into.^-Kaplan  v.  Goodman,  175  N.  Y.  S. 
745. 


ACCOUNT. 

See  Arrest,  ^=»14;  Courts.  ^=»91;  Evidence, 
^=>206:  Executors  and  Administrators,  ^=> 
472,  485.  511,  513;  Guardian  and  Ward,  «^=> 
70;  Joint  Adventures,  ^=»7;  Judgment,  ^=> 
589;  Municipal  Corporations,  ^=»1G9,  211; 
Trusts,  «=5>16T.  330. 

ACCOUNT  STATED. 

See  Judgment,  ^3»589. 

ACKNOWLEOQMENT. 

See  Mortgages,  ^=9208. 

I.  NATURl:  AND  NECESSITY. 

<S=>6(2)  (N.Yj)  Under  Real  Property  LAW,  || 
291,  311,  312,  a  deed  to  which  the  acknowl- 
edgment of  one  of  four  grantors  was  defective 
should  be  regarded  as  the  conveyance  of  those 
pjoperly  acknowledging  it,  and  should  be  re- 
corded.—People  ex  reL  Oaklawn  Corporation  v. 
Donegan,  123  N.  B.  71,  226  N.  Y.  64. 

ACTION. 

See  Abatement  and   Revival; 
Nonsuit. 


Dismissal  and 


L  GROUNDS  AMD  CONDITIONS  PRE* 
CEDENT. 

€=»!  (N.Y.)  Remedial  liability  depends  upon 
existence  of  a  legal  duty  binmng  upon  defend- 
ant and  unfulfilled  by  him,  the  bounds  of  legal 
liability  being  the  reasonable  and  probable  con- 
sequences of  a  breach  of  duty.— Deyo  v.  Hud- 
son, 122  N.  E.  635,  225  N.  Y.  602. 

n.  NATURE  AND  FORM. 

^»27(5)  (N.Y.Sup.)  A  complaint  founded  on 
interference  by  principal  with  broker  in  pro- 
curing purchaser  for  principal  and  aUegina  bad 
faith  of  principal  in  so  doing  counts  in  fraud. 
-Cams  V.  Ba8sick»  175  N.  Y.  S.  670. 


175  N.Y.S.-69 
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m.  JOINDER,  SPUTTHTG,  00N80U- 
DATION.  AND  SEVERANCE. 

^=938(1)  (N.Y.Sup.)  Complaint  by  a  corpora- 
tion against  former  officers  or  agents,  alleging 
a  conspiracy  to  defraud  plaintiff,  setting  forth 
various  overt  acts  flowing  from  the  alleged 
compact,  held  not  to  state  more  thim  one  canae 
of  action.— Comision  Reguladara  'Del  Mercftoo 
de  Henequen  y.  Bates,  175  N.  Y.  S.  354. 

IV.   OOMMENCEMENT,      PRO0BO1J- 
TION,  AND  TERBilNATlOll. 

^=969  (N.Y.Sup.)  There  being  no  doubt  about 
the  solvency  ot  defendants,  and  they  admitting 
the  amounts  claimed  by  plaintiff  are  due,  and 
seeking  dkerely  to  Offset  them  by  tbe^  own 
claim,  which  would  be  admittedly  due  if  the 
contract  be  reformed,  plaintiff's  action  will  be 
stayed  till  determination  of  defendants'  pend- 
ing action  for  such  reformation,  which  will 
dispose  of  all  the  issues  pending  between  the 
parties.— Oliver  v.  Bronstou  Bros.  &  Co.,  175 
N.  Y.  S.  127. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADMINISTRATION. 

See  Execators  and. Administrators. 

ADMIRALTY. 

See  Shipping. 

ADOPTION. 

8«e  WiUB,  «=>50& 

ADULTERY. 

See  DIvoree,  ^s»225. 

ADVANCES. 

See  Master  and  Servant,  ^s»70. 

ADVERSE  POSSESSION. 

See  Canals,  ^=s»18;  Easements,  ^=»41. 

ADVERTISEMENT. 

See  Corporations,  ^=s»642. 

AFFIDAVITS. 

See  Appeal, .  ^=>657;  Attachment,  ^s^lOO; 
Corporations,  <e=»668;  Divorce,  <S=>225,  226; 
Judgment,  (@==>143;  Mandamus,  ^=»186;  Mo- 
tions, <@=352. 

AGENCY. 

See  Principal  and  Agent. 

ALIEN  PROPERTY  CUSTODIAN. 

See  Constitutional  Law,  ^=»306;   War,  ^=^10. 

ALIENS. 

See  Constitational  Law,  ^=>806;  War,  ^a»10, 
13. 


AMUSEMENTS. 

See  Bailment,  ^=9l, 

ANIMALS. 

Se«  C^tel  Moistgaffes,  ^=9225,  229;  Emineot 
Domabi,  ^=^2;  Mumcipal  Corporationa,  •=» 
706;   States.  «=*112. 

^=>68  (N*^*Sup.)  In  action  for  injuries  against 
owner  of  dogs,  evidence  of.  previous  attack  by 
animals  is  received,  first,  to  show  vicioosnesa, 
and,  second,  to  show  notice  of  their  propensity 
to  the  owner.^Perrotta  v.  Picdano,  175  N. 
Y.  S.  16. 

d=s>70  (N.y.Sup.}  In  action  aisaiJiBt  liefendaot 
for  death  of  boy  attacked  by  his  dogs,  it  was 
not  tieeessary  t6  prove  dogs  had  previously  at- 
tacked any  one,  if  it  was  shown  defendant  knew 
or  should  have  known  they  were  vicious. — ^Per- 
rotta  V.  Picciano,  175  N.  Y.  S.  16. 
^=:»74(5)  (N.Y.Siii;).)  In  action  for  .death  of  boy 
attacked  by  defendant's  dogs,  evidence  held  to 
warrant  finding  that  defendant  knew  dogs  were 
of  vicious  disposition,  and  that,  irrespective  of 
actual  knowledgOi  he  should  have  known  they 
were  liable  to  attack  persons.— Perrotta  t.  Pic- 
qiano,  175  N.  Y.  S.  16. 

In  action  for  death  of  boy  attacked  by  defend- 
ant's dogs,  jury  were  warranted  in  finding  that 
defendant  knew  dogs  would  attack  penons  ooa- 
ing  on  premiaea  they  guarded,  from  tact  he  em- 
ployed them  as  watchdogs.— Id. 

APARTMENT  HOUSE. 

See  Innkeepers,  ^=a3. 

APPEAL 

See  CmxrtB.  «3»6a,  ftl.  190;  Cfimliial  Lcnr,  «=» 

1112-1186;  Indemnity,  «^=>18;   Motions,  «=3 
52;  New  Trial,  «»72. 
For  review  of  rulings  in  particular  actions  or 
proce«ding«,  see  also  the  variooa  specific  top- 
ics. 

t,  NATimE  AND  FORM  OF  REMEDY. 

(S»9  (N.Y.Sup.)  Although  better  practice 
might  be  to  first  move  in  lower  court  for  reset- 
tlement of  order,  such  matter  is  a  qaestion  d 
practice  only,  and  where  it  is  perfectly  clear 
that  order*  should  be  resettled  or  corrected,  ap- 
plication in  Supreme  Court  on  appeal  in  first 
instance  will  be  entertained. — Sanitary  Brtss 
Works  T.  Rubin  A  Marcus,  175  N.  Y.  S.  53a 
^s=>9  (N.Y.S11P.)  Orders  made  by  the  justice  of 
an  Extraordinary  Special  Term,  which  had 
expired  by  completion  of  its  busineaB  and  fail- 
ure to  adjourn  or  recess  to  a  later  date,  are 
void,  and  can  be  vacated  on  motion ;  an  appeal 
bedng  unneeessary.—Saranac  Land  A  Timber 
Co.  V.  Roberts.  175  N.  Y.  S.  545. 

ni.  BECISIOHS    BEVIEWABIX. 
(B)    Na>t«v«»  Scope*  mm  A  JDSeet  of  Deelslom. 

€i=»lf3(2)  (N.Y.Sup.)  Where  a  judgment  li 
opened  and  permitted  to  stand  as  security  only, 
it  is  no  longer  a  judgment  for  any  other  pur- 
pose and  cannot  be  enforced,  pending  the  re- 
trial of  the  issues,  and  is  therefore  not  appeal- 
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able.— Pomeroy  y.  Hoeklog  Valley  Ry.  Ox,  176 
N.  X.  S.  480. 

(F)  Mode  of  Rendition,  Form*  and  Entry 
of  Jndffmont  or  Order, 

<ft=3»l29  (N.Y.Sup.)  The  denial  of  a  motion  for 
resettlement  of  an  order  made  on  defendant's 
application  to  limit  tecnrity  required  to  stay 
execution  pending  new  trial,  not  made  on  any 
new  faets  or  to  <K>rre(it  mmy  erconeous  recital 
in  order,  was  not  appealable.— Pomeroy  y.  Hock- 
ing Valley  Ry.  CJo.,  175  N.  Y.  S.  489. 

V.  PRSSEHTATIOH    Aim    BSBCBVA- 

TION  m  IiOWER  COTTBT  OF 

GBOUKDS  OF  RBVIEW. 

(A)  Ia«ne«  nnd  <|aeatJkNaa  In  Vower  Conrt. 

^»I7I(3)  (N.X.Sup.)  In  employ^^s  action  for 
salary,  where  defendant  did  not  deny  allege* 
don  tnat  hirug  was  for  a  year,  bot  pleadmg 
was  not  called  to  attention  of  trial  count,  ana 
case  was  tried  and  submitted  on  theory  qjaes- 
tion  of  character  of  hiring  was  open,  parties 
waived  admission  that  hiring  was  for  a  ye^r. 
—BulUey  v.  Kaolin  ProducU  Co.,  1761  N.  X. 
S.  219. 

I6a»l73(6)  (N.Y^up,)  Where  not  raised  at  trial, 
contention  that  plaintiff  is  not  entitled  to  re- 
coyer  commissions  on  contracts  procured  by 
him  for  defendant  from  the  United  States  goy- 
emment  for  furnishing  equipment  for  the  army, 
on  ground  that  agreement  was  void  as  against 
public  policy,  wiB  be  oyerruled.— Beck  v.  Bao* 
man,176N:  Y,1.88l, 

(B)  Objecttona  and  Motions,  and  Rnlln«a 

Tliereon. 

^=s>l8l  (N.Y.Sup.)  An  objection  not  raised  on 
trial,  which  could  have  been  obviated  by  appli- 
cation  to  the  court,  is  not  reviewable  on  ap^ 

Seal.— Bulkley  v.  Kaolin  Products  Co.,  170 
L  Y.  S.  219. 
«s>2l6(2)  (N.Y.Sup.)  Although,  a  charge  did 
not  clearly  instruct  the  jury  as  to  the  rules 
of  law  appUcable*  yet  where  it  was  acquiesced 
in  by  counsel  on  both  sides,  and  no  further  in** 
stmctions  were  requested,  it  cannot  be  com- 
plained  of  on  appeal.— Dougherty  v.  New  York 
Cent.  B.  Co.,  175  N.  Y.  S.  Ill- 

(C)  Bxoeptlons* 

€=3>265<1)  (N.Y.Sup.)  Stipulations  of  the  par^ 
ties  and  findings  in  accordance  therewith,  not 
excepted  to,  and  without  request  for  contrary 
findings,  are  binding  on  appeal  on  the  Appellate 
Division. — John  Wanamaker,  New  York,  Inc.,  y. 
Otia  Elevator  Co.,  175  N.  Y.  S.  78. 

VXE.  REQUISITES  AHB  PROCEEDINGS 
FOR  TRANSFER  OF  CATTSE. 

(B)    Petition    or    Prayer,    Allowanoe,    and 
Certfllcate  or  AlfldaT'lt. 

«=9»358  (N.Y.)  Except  where  a  new  trial  is  or- 
dered, no  appeal  as  of  right  may  bo  taken  to  the 
Court  of  Appeals  except  from  a  final  judgment 
-Morgan  v.  Sanborn,  122  N.  EX  696,  ^  N. 
Y.454. 

An  appeal  as  of  right  may  not  be  taken  to  the 
Court  of  Appeals  from  an  order  of  the  Appellate 
Division  directing  a  final  judgment.— Id. 


(Hi)  Writ  of  Err*r,  CUatton,  or  Botfte«b 

es»4l8  (N.Y.)  While  so  much  of  apnellant's 
notice  of  appeal  as  refers  to  order  of  affirmance 
of  appelate  division  is  irregular,  the  appellants 
may,  on  appeal  frcnn  judgment  of  affirmance, 
state  in  notice  of  appeal  tiiat  appeal  is  from  .the 
judgment  or  a  specified  part  thereof  in  view  of 
Code  Civ.  Proc.  {  18(X).— Morgan  v.  Sanborn, 
122  N.  B.  696,  225  N.  Y.  454. 
€=»421  (N.Y.)  Notice  of  appeal  from  determi-: 
nation  of  appellate  division  when  taken  as  a 
whole  held  not  to  question  only  grounds  for 
affirmance,  but  to  inform  Court  of  Appeals  that 
appeal  is  from  judgment  of  affirmance,  and  is 
based  upon  the  sround  that  iudgment  is  not 
supported  by  findings  made.— Morgan  y.  San* 
born,  122  N.  E,  69$.  225  N.  Y.  454. 

X.   RECORD  AND  PROCEEDINGS  NOT 

IN  RECORD. 

(B)  Soope  and  Contents  of  Reeord* 

93)»536  (N.Y.Sup.)'  Where  an  order  to  show 
cause  why  default  should  not  be  set  aside  was 
based  upon  the  pleadings,  inclusion  in  the  pa- 
pers on  appeal  of  the  pleadings  and  reference 
thereto  in  the  order  was  proper,  in  view  of 
Code'  Giv,  Proc.  {  768,  without  an  order  from  the 
court  permitting  it  to  be  done.— Sanitary  Brass 
Works  V.  Rubin  A  Marcus,  175  N.  Y.  S.  535. 

(D   DtefeotS,  Objections,   AnBendaMnt»  and 
Correction* 

4i»657(l)  (N.Y.Sup.)  On  appeal  froni  an  order 
granting  a  motion,  if  there  is  any  dispute  as  to 
whether  or  not  certain  affidayits  were  used  on 
the  motion  to  open  default,  so  as  to  entitle  them 
to  be  printed,  such  matter  should  be  settled  by 
tbe  justice  who  heard  the  motion.— Sanitary 
Brass  WoAs  r.  Rubin  A  Marcus,  175  N.  Y.  S. 
535. 

(J)   Condnsivenece  aotd   Kffeet*   ImpeacM^ 
InsT  and  Oontradicttns* 

^s»6e2(2)  (N.Y.Sup.)  The  Supreme  Court  can 
consider,  on  appeal  fron^  an  order,  only  those 
pem   recited  in   tbe   order.— Sanitary   Brass 
orks  V.  Rubin  &  Marcus,  176  N.  Y.  S.  535. 

•  (li)  Blatters  ftot  Apparent  of  lleeord. 

^s>7i4(4)  (N.Y.Sup.)  The  recbmd  not  disclose 
ins  what  were  the  real  facts,  it  cannot  be  as- 
sumed they  were  as  implied  in  a  party's  state- 
ment,, preliminary  to  motion  below,  that  in  view 
of  certain  facts  he  made  the  motion. — Lafay- 
ette Shop  v.  Auerbaeh,  175  N.  Y.  S.  133. 

XV.    HEARING  AND  REHEARINO. 

.«=p832(4).(N.Y.)  Respondent,  by  ignoring  a 
point  specifically  urged  by  appellant,  waived 
the  right  to  urge  upon  motion  for  reargument 
that  the  proposition  should  not  have  been  con- 
sidered, because  not  raised  below. — Wright  y. 
Wright,  123  N.  B.  71. 

XVI.   REVIEW. 
(A)   Scope  and  Bxtent  in  General. 

^=3>846(6)  (N.Y.Sup.)  Stipulation,  and  finding 
accordingly,  in  action  by  building  owner  seeking 
indenmity  at  seller  and  installer  of  passenger 
elevator  for  injury  from  fall  of  which  reooyecy 
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was  had  against  plaiatiff,  tiiat  It  was  establish- 
ed in  the  action  against  plaintiff  that  the  fall 
was  because  of  iron  straps  designed  to  support 
the  lifting  cables,  and  that  they  broke  because 
wrongfully  designed,  constructed,  installed,  and 
therefore  insufficient  and  inadequate  in  strength, 
and'  that  they  were  designed  and  installed  by  de- 
fendant, and  never  changed,  altered,  or  interfere 
ed  with  between  installation  and  the  accident, 
bar  contention  on  appeal  that  plaintiff  caused 
or  contributed  to  the  accident,  or  was  in  pari  de- 
licto with  defendant.— John  Wanamaker,  New 
York,  Inc.,  v.  Otis  Elevator  Ob.,  175  N.  Y.  S. 
78. 

^=»853  (N.Y.Sup.)  In  an  action  by  a  purchaser 
of  a  steam-jacketed  iron  kettle  for  breach  of 
contract,,  an  instruction  that  the  words  "to  be 
tested  to  100  pounds,"  as  used  in  the  contract 
of  sale,  meant  only  that  the  kettle  had  prior  to 
delivery  successfully  been  tested  at  100  pounds, 
became  the  law  of  the  case  on  an  appeal  from 
a  judgment  for  plaintiff;  no  objection  on  that 
score  having  been  made. — Sigmund  Ullman  Oo. 
V.  J.  L.  Mott  Iron  Works,  175  N.  Y.  S.  799, 
<$=?>854(1)  (N.Y.)  The  rule  that  respondent 
cannot  sustain  a  favorable  ruling  upon  a  reason 
not  considered  below^  when  such  reason  could 
have  been  obviated,  if  presented,  is  inapplica- 
ble to  a  proposition  of  law  appearing  upon  the 
face  of  the  record,  which  could  not  have  been 
avoided  below.— Wright  v.  Wright,  126  N. 
B.  71. 

<$S9856(1)  (N.Y.)  Ordinarily  respondent  w£H 
not  be  allowed  to  sustain  a  judgment  upon 
grounds  not  considered  below.— Wright  ▼• 
Wright,  123  N.  E.  71. 

(B)     Interlocutory,    Collaterals    and    Sop- 

pleaBentary-  Proeeedllnars  aa4 

<|vestlO]is. 

^=»87l  (N.Y.Sup.)  Appeal  from  judgment 
properly  brings  up  for  review  order  denying 
defendant's  motion  to  review  certificate  of 
trial  judge,  under  Oode  Oiv.  Proc.  §  3234,  that 
substantial  cause  of  action  was  the  same  upon 
each  issue.— Dunn  v.  New  York  Telephone  Co., 
175  N.  Y.  S.  115. 

(C)  Parties  Bntitled  to  AUeve  Brr«r. 

4s»878(2)  (N.Y.Sup.)  A  respondent  on  appeal, 
who  did  not  except  to  findings  of  fact  of  trial 
court,  nor  appeal  therefrom,  cannot  question 
them.— Ournen  v.  Ryan,  175  N.  Y.  S.  50. 

(B)  Presumpttona* 

«=»927(3)  (N.Y.Sup.)  In  case  of  nonsuit,  plain- 
tiff is  entitled  to  tiie  most  favorable  inferences 
properly  deducible  from  the  evidence.— Truax  ▼. 
Knox,  175  N.  Y.  S.  772. 

^=^927(3)  (N.Y.Sup.)  In  reviewing  a  judgment 
of  nonsuit,  plaintiff  is  entitled  to  the  most  fa- 
vorable inference  deducible  from  the  evidence, 
and  all  contested  questions  of  fact  are  to  be 
decided  in  his  favor.— Lang  v.  Cohen,  175  N.  Y. 
S.  786. 

«=»930(1)  (N.Y.Sup.)  After  verdict  for  plaintiff, 
it  must  be  assumed  on  appeal  that  the  jury 
found  that  plaintiff's  contention  was  correct  in 
regard  to  a  question  of  fact.— New  York  Utility 
Co.  V.  Williamsburg  Steam  Laundry  Co.,  175  N. 
Y.  S.  60. 


«c»9SI(4)  (K.Y.)  Where  question  of  waiver  by 
defendant  of  a  certain  defense  waS  by  motions 
of  both  parties  at  close,  of  trial  submitted  to 
trial  justice  as  a  question  of  fact,  direction  of 
a  verdict  in  favor  of  plaintiff  implies  that  trial 
justice  found  that  fact  in  favor  of  plaintiff.—* 
Syracuse  Lighting  Co.  ▼.  Maryland  Casualty 
Co.,  122  N.  B.  723,  226  N.  Y.  25. 

(F)  Di«orett#a   of  IfCkwer   Cowrt. 

^=>949  (N.Y.)  Court's  exercise  of  its  discre- 
tion as  to  removal  of  a  trustee  is  not  sabject 
to  revision  on  appeal  unless  the  discrctieB  has 
been  abused.— Carrier  ▼•  CJarrier,  123  N.  E. 
135,  226  N.  Y.  114. 

(H)  Hairmlcsa  Birror* 

«» 1 046(5)  (N.Y.  Sap.)  In  an  action  by  a 
guardsman,  stationed .  In  defendant's  railroad 
yards  by  the  government,  for  personal  injuries 
by  a  switched  car  while  crossing  a  track,  a  re- 
mark by  the  judge  that  defendant  had  no  de* 
fense,  with  a  subsequent  explanation  that  he 
meant  no  aflElrmative  defense,  and  that  a  denial 
was  not  a  defense,  held  prejudicial  eiror,  not- 
withstanding the  statement  was  technically  cor- 
rect.— Bauman  r.  Norfolk  &  W.  By.  Co.,  175 
N.  Y.  S:  804. 

^=s>l056(l)  (N.Y.)  Bxclusion  of  evidence  which 
would  not  have  changed  the  result  was  harm- 
less-x-Jermyn  v.  Searing,  122  N.  E.  706,  225  N. 
Y.  525. 

^B»  1 056(1)  (N.Y.Sup.)  In  action  for  commis- 
sion for  procuring  purchase  for  defendant's 
property,  where  other  brokers  were  employed 
and  a  sale  through  any  broker  was  to  terminate 
the  employment,  excluding  testimony  tending  to 
show  that  at  the  time  of  plaintiff's  offer  prop- 
erty had  been  sold  through  other  brokers  was 
prejudicial  error.— Duff  &  Conger  t.  Makley, 
175  N.  Y.  S.  777. 

<g=»l064(l)  (N.Y.Sup.)  In  action  for  injuries 
sustained  by  passenger  in  collision  between 
street  cars^  it  was  reversible  error  to  instruct 
that,  if  plaintiff  was  not  in  bed  15  days,  his  en- 
tire testimony  might  be  disregarded;  physidan,. 
who  had  not  been  contradicted,  being  the  only 
witness  who  had  testified  as  to  length  of  time 
plaintiff  had  been  confined- in  bed.*-Bluestein  v. 
New  York  Rys.  Co.,  175  N.  Y.  S.  740. 
^=>  1 073(1)  (N.Y.Sup.)  In  proceedms  between 
state  and  creditors  of  intestate  inTolyins  right 
to  proceeds  of  lot  93  feet  wide,  where  it  was 
possible  that  the  court  below  overlooked  the 
question  of  escheat  of  a  1-foQt  striD,  but  <!ertain 
that  creditors,  on  account  of  insolvency  of  es- 
tate of  deceai^ed,  could  follow  money  repre- 
senting value  of  such  strip  into  treasury  of 
state,  result  being  the  same,  and  the  amount 
involved  being  negligible,  the  judament  will 
be  allowed  to  stand.— New  York  Cent.  &  H- 
R.  R.  Co.  y.  Cottle,  175  N.  Y.  S.  17a 

(J)   OMelalons    of   Istennedlate    Cowrtm. 

«&=»I090(1)  (N.Y.Sup.)  Where,  on  defendant's 
appeal,  Appellate  Term,  in  reversing  judgment 
of  City  Court  in  favor  of  plaintiffs,  based  its 
decision  on  sole  ground  that  there  was  a  mis- 
joinder of  parties  plaintiff,  defendant,  which  has 
not  appealed  from  determination  of  Appellate 
Term,  cannot  on  plaintiffs'  appeal  be  heard  in 
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support  ot  contention  that  Judgment  ^t  City 
Court  (UsxnissiDg  counterclaim  was  erroneous.— 
Trop  V.  Gramefcy  Chocolate  Co.,  175  N.  Y.  a 
766. 

<$=:»109K4)  (N.YO  Where  AppeUate  Diyigion 
not  .only  reversed  judgment  for  plaintiff,  but 
also  dismissed  hi^  complaint,  the  dismissal  of 
the  complaint  required  the  Court  of  Appeals 
to  take  the  view  of  the  evidence  most  favora- 
ble to  plaintiff.— Melcher  y.  Ocean  Accident  & 
Guarantee  Coipo^ration,  123  N.  E.  81,  226  N. 
Y.  51. 

<S=»  1094(2)  (N.Y.)  An  order  dismissing,  with- 
out the  findings  of  fact  required  by  Code  Civ. 
Proc.  f  1022,  a  complaint  to  foreclose  a  me- 
chanic's lien  because  there  was  no  evidence  of 
performance  of  work  within  90  days  before  the 
filing  of  the  lien,  as  required  by  lien  Law,  § 
10,  was  a  mere  nonsuit,  not  a  decision  on  the 
merits,  and  must  be  reversed  where  there  was 
some  evidence  for  plaintiff  on  that  issue, 
though  the  evidence  was  not  undisputed,  and 
the  order  had  been  affirmed  by  the  Appellate 
Division. — George  Colon  &  Go.  t.  Smith*  128 
N.  E.  78,  226  N.  Y.  101. 

^s»l094(3)  (N.Y.)  On  appeal  from  a  unanimous 
affirmance  in  the  AppeUate  Division,  the  Court 
of  Appeals  is  bound  by  findings  based  upon  evi- 
dence received  and  admissible  as  agamst  one 
party  only  but  used  for  conclusions  against  the 
other.— Jermyn  v.  Searing,  122  N.  B.  706,  226 
N.  Y.  626. 

«=s>l094(5)  (N.Y.)  Where  defendants*  motion 
for  nonsuit  is  granted  after  verdict,  and  Appel- 
late Division  unanimously  reversed  Judgment 
entered  thereon,  and  grants  judgment  on  spe- 
cial findings  of  jury,  reversal  <Xc  judgment  is 
reviewed  in  Court  of  Appeals  on  evidence,  and 
not  on  special  findings ;  Code  Civ.  Proc.  f  1187. 
added  by  Laws  18^,  c.  946,  not  being  in  minds 
of  members  of  Constitutional  Convention  when 
Const,  art  6,  S  9,  relating  to  unanimous  de- 
cisions of  Appellate  Division,  was  formulated. 
— Deyo  ▼.  Hiidson,  122  N.  E.  635,  225  N.  Y. 
602. 

Where  defendants'  motion  fo^'  a  nonsuit  is 
granted  after  verdict,  and  Appellate  Division 
unanimously  reverses  judgment  entered  there- 
on and  grants  judgment  on  special  findings  of 
jury.  Court  of  Appeals  may,  if  reversal  is  up- 
held, review  special  findings  for  purpose  of 
determ|piing  whether  Judgment  directed  there- 
on is  proper.— Id. 

XVn.  DETERinKATION  AHD  DIS- 
POSITION OF  CAUSE. 

(A)  Decision  In  General. 
«=9||22(2)  (N.Y.Sup.)  The  Appellate  Division, 
though  having  broad  powers,  so  that  it  may  re- 
verse findings  of  fact  and  make  new  findings, 
cannot,  where  the  parties  voluntarily  agree  on 
the  facts  and  try  the  case  accordingly,  substitute 
new  facts  and  new  theories  not  presented  below. 
«-Jobn  Wqnamaker,  New  York,  Inc.,  v.  Otis  El- 
evator Co.,  175  N.  Y.  S.  7a 

(D)  Reversal. 
^=5»ll^  (N.Y.)  If  judgment  of  affirmance  of 
AppeUate  Division  is  not  supported  by  findings 
made,  it  must  be  reversed,  and  upon  reversal 
Court,  of  Appeals  may,  in  view  of  Code  Civ« 
Proc  S  1337,  either  award  a  new  trial  or  grant 


to  either  party  such  judgment  as  he  may  be 
entitled  to— Morgan  v.  Sanborn,  122  N,  E3.  696. 

225  N.  Y.  454. 

^ss>ll65  (N.Y.Sup.)  Order  awarding  landlord 
possession,  on  the  ground  of  rescission  of  lease, 
to  establish  which  it  was  necessary  to  believe 
the  landIord*s  testimony,  should  in  the  inter* 
est  of  justice  be  revised,  and  new  trial  grant- 
ed;  that  the  tenant  may  have  his  day  in  court, 
the  tenant,  whose  counsel  stated  that  all  fiucb 
testimony  was  denied,  having  rested  on  the 
understanding  that  the  case  was  to  be  decid- 
ed on  the  written  documents  alone,  justified 
by  the  court's  remarks  that  there  was  no  ques- 
tion of  fact,  only  a  question  of  law.— Lafayette 
Shop  V.  Auerbach,  175  N.  Y.  S.  133. 
€=>1 175(5)  (N.Y.Sup.)  In  equitable  action  for 
specific  performance  of  an  executory  oral  con- 
tract, involving  dispute  as  to  terms  thereof, 
where  lower  court  absolved  defendant  of  charge 
of  fraud,  but  found  for  plaintiff  on  ground  of 
mistake  by  defendant  as  to  terms  of  agree- 
ment, and  where  evidence,  including  all  proof 
procurable  on  such  issue,  fails  to  show  mis- 
take, or  that  plaintiff  is  entitled  to  relief,  the 
Appellate  Division,  under  Code  Civ.  Proc.  S 
1317,  will  reverse  findings  and  dismiss  com- 
plaint.—Ashby  V.  Fancher,  175  N.  Y.  S.  Ii2. 
«s>H75(5)  (N.Y.Sup.)  Although  ordinarily  trua 
that  servant,  suing  for  injuries  on  the  ground 
of  certain  negligent  acts,  should  be  held  to 
theory  upon  which,  with  acquiescence  of  lus 
counsel,  case  was  submitted  to  jury,  on  rever* 
sal,  the  complaint  vrill  not  be  dismissed,  where 
record  discloses  evidence  from  which  it  can 
be  inferred  that  accident  was  due  to  different 
negligent  acts  which  plaintiff  conld  not  have 
reasonably  anticipated,  and  which  he  could  not 
have  possibly  seen  or  known  of.— Goodman  r. 
Robinson.  175  N.  Y.  S.  867. 
«=5>II77(1)  (N.Y.)  Where  the  AppeUate  Divi- 
sion in  reversing  the  trial  eourt*s  decision  for 
plaintiff  dismissed  the  complaint  and  also  re- 
versed on  the  facts,  on  further  appeal  and  re- 
versal by  the  Court  of  Appeals,  a  new  trial  is 
necessa^.— Marks  v.  Cowdin,  123  N.  B.  138, 

226  N.  Y.  138. 

^=91177(7)  (N.Y.Sup.)  In  action  for  breach  of 
contract  to  lighter  goods  for  plaintiff  from  steam- 
ship to  plaintiff's  warehouse^  where  defendants 
proof  or  physical  impossibility  to  perform  was 
vague,  inexact,  and  incomjplete,  and  related  to 
dates  long  after  reasonable  time  had  elapsed, 
while  case  was  loosely  tried,  and  it  is  dimcult 
for  Appellate  Term  to  understand  on  what 
ground  decision  was  based,  judgment  for  de- 
fendant must  be  reversed,  and  new  trial  grant- 
ed.—P.  B.  Anderson  &  Co.  v.  Barton,  175  N.  Y. 
S.  496. 

<&=»  1178(8)  (N.Y.Sup.)  Where  defendant  inter- 
posed counterclaim,  and  later  withdrew  it,  but 
was  erroneously  permitted,  under  general  de- 
nial, to  introduce  evidence  of  money  due  him  un- 
der counterclaim,  and  upon  such  evidence  re- 
covered judgment,  court  on  appeal  will  reverse 
judgment  and  order  new  trial,  with  leave  to 
defendant  to  plead  anew.— Distributing  Corpora- 
tion V.  Perez,  175  N.  Y.  S.  537. 
i8=»U80(2)  (N.Y.Sup.)  A  decision  of  the  Court 
of  Appeals,  reversing  the  affirmance  by  the  Ap- 
pellate Division  of  an  order  of  the  Special  Term 
appointing  a  new  referee  and  remitting  the  case 
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to  the  Special  Term,  to  determine  in  its  discre- 
tion whether  a  new  referee  should  be  appointed, 
impliedly  reversed  the  order  of  the  Special  Term. 
>-saranac  Land  &  Timber  Go.  y.  Roberts,  176 
N.  Y.  S.  545. 

(F)  Mandate  .and    Proceedings    in    Lowev 
Court* 

«=»I2Q8(2)  (N.Y.Sup.)  Denial  by  the  conrtof 
a  motion  to  compel  an  attorney  to  restore 
moneys  received  from  a  reversed  judgment  is 
not  an  abuse  of  discretion,  where  it  did  not 
appear  what  monevs  were  paid  to  such  attor- 
ney, and  whether  they  were  paid  from  the  rea- 
sonable and  necessary  charges  of  plaintiff's 
attorney  of  record  in  the  action.— Legros  v. 
Chain  Shirt  Shops,  175  N.  Y.  S.  628. 

>l 208 (4)"  (N.Y.Sup.)  In  view  of  Code  0!t, 


Proc.  I  1323,  providing  for  restitution  of  prop- 
erty lost  by  judgment  later  reversed,  but  not 
80  as  to  afreet  a  bona  fide  purchaser,  and  sec- 


tion 3247,  providing  that  a  beneficiary  not  a 
party  to  an  action  may  be  ordered  to  pay  costs, 
if  not  an  attorney  interested  only  for  services 
tendered,  the  fact  that  one  wlio  received  part 
of  the  money  on  a  judgment  since  reversed 
was  not  a  party  or  an  attorney  of  record  does 
not  prevent  the  issuance  against  him  of  an 
arder  for  restitution.— Legros  v.  Chain  Shirt 
Shops,  176  N.  Y.  S.  623. 

Where  a  party  pays  part  of  a  judgment  re- 
covered by  him  to  his  attorney  for  services 
rendered  in  the  suit,  restitution  cannot,  on  re- 
versal of  the  judgment,  be  ordered  from  his  at- 
torney.—Id. 

«s»f208(7)  (N.Y.Sup.)  An  order  for  the  resti- 
tution of  moneys,  paid  upon  a  judgment  which 
has  been  reversed  upon  appeal,  is  a  judgment 
enforceable  by  execution,  and  not  b^  proceed- 
ing for  contempt,  ujfiless  the  court  directed  the 
money  to  be  repaid  into  court.— Legros  ▼.  Chain 
Shirt  Shops,  175  N.  Y.  S.  621. 

APPEARANCE. 

See  Eminent  Domain,  ^&9228;   Judgment,  ^=» 
816.  818. 

^=»9(2)  (N.Y.)  When  summons  has  been  serv- 
ed on  a  defendant  who  does  not  intend  to  sub- 
mit himself  to  jurisdiction  of  court  over  his 
person,  he  may  appear  specially;  such  appear- 
ance being  recognized  only  to  raise  question 
whether  court  has  obtained  jurisdiction  over 
defendant  personally  or  through  property.— 
Muslusky  V.  Lehigh  VaUey  Coal  Co.,  122  N.  B. 
461.  226  N.  Y.  584. 

^==>(2  (N.Y.)  Defendant  which  had  not  appear- 
ed generally  was  not  entitled  to  incorporate 
in  its  special  appearance  a  demand  for  a  copy 
of  the  complaint,  pursuant  to  Code  Civ.  Proc. 
§  479,  and,  when  such  copy  was  not  furnished, 
secure,  on  motion,  dismissal  of  the  complaint 
under  section  480.— Muslusky  v.  Lehigh  Valley 
Coal  Co.,  122  N.  E.  461,  225  N.  Y,  584. 

Even  if  defendant  was  entitled,  under  Code 
Civ.  Proc.  S  479,  to  copy  of  complaint  without 
appearing  generally,  it  yet  could  not  move,  pur- 
suant to  section  480,  to  dismiss  complaint  for 
failure  to  furnish  such  copy,  and  appeal  from 
order  denying  motion,  since  no  action  can 
be  taken  on  special  appearance  that  does  not 
challenge  jurisdiction. — Id. 


^=9 1 9(1)  (N.Y.)  If  defendant  serves  a  general 
notice  of  appearance,  his  right  to  assail  the 
daii^  of  jurisdiction  of  his  person  is  waived  un- 
der Code  Civ.  Prpc  fi  >121.— Muslusky  ▼.  Le- 
high Valley  Coal  Co.,  122  N.  B.  461,  226  N.  Y. 
584 

^=s>*f9(3)  (N.Y.)  If  motion  to  -vacate  service  of 
summons  on  a  special  appearance  is  first  made, 
defendant  by  answer  may  iterate  the  plea  to 
the  jurisdiction.— Muslusky  v.  Lehigh  Valley 
Coal  Co..  122  N.  E.  461,  225  N.  Y.  584. 
^=s»25  (N.Y.Co.Ct.)  A  defendant  cannot  be  deem- 
ed to  have  waived  his  right  to  object  that  com- 
plaint does  not  state  that  defendant  ia  resident 
of  county,  as  required  in  County  Court  by  Code 
Civ.  Proc.  S  340,  subd.  3,  by  mere  service  of  a 

{general  notice  of  appearance  and  demand,  fol- 
owing  service  of  summons  alone. — Kessler  v. 
J.  &  A.  Stone  Realty  Co.,  175  N.  Y.  S.  283. 

ARCHITECTS. 

See  States*  «=s>184. 

ARGUMENT  OF  COUNSEL. 

See  Criminal  Law,  id=?»713-720. 

ARM'S  LENGTH  RULE. 

See  Attorney  and  Client,  «s»12a. 

ARMY  AND  NAVY. 

See  Appeal,  <8»173,  1046;  Brokers,  ^»86; 
Courts,  «=s>d7;  Eminent  Domain,  ^=»2; 
Schools  and  School  Districto,  <S==>144;  States, 
«=;»112. 

ARREST. 

I.  TS  OXVUi  AOTIOHS. 

^=9 1 4  (N.Y.Sup.)  Where  title  to  accounts  was 
transferred  to  plaintiffs,  and  defendants  were 
authorized  to  collect  for  plaintiffs,  and  to  re- 
mit, and,  to  save  defendants'  credit,  plaintifiFs 
were  not  to  notify  defendants*  creditors  that 
they  (plaintiffs)  were  owners  of  accounffc,  mon- 
eys collected  were  held  by  defendants  as  fidu- 
ciaries, of  plaintiffSf  and  ^or  failure  to  pay  over 
or  for  misappropriation  defendants  were  liable 
as  for  moneys  misappropriated,  subjecting  one 
of  them  to  arrest!,  under  Code  Civ.  Proc  | 
54d,  subd.  2.— Vandeweghe  v.  Schwarta,  175  N. 
Y.  S.  342. 

4s»20  (N.Y.Sup.)  In  view  of  history  of  lefjis- 
lation»  under  Code  Civ.  Proc  K  649,  657,  558, 
order  for  arrest  of  defendant  in  action  to  re- 
cover for  moneys  received  by  agent  or  other 
person  in  fiduciary  capacity  was  impf  operly  set 
aside  on  defendant's  motion  on  ground  order 
could  be  granted  only  on  complaint  containing 
allegation  that  money  was  so  received;  it  being 
sufficient,  as  provided  by  section  557,  that  affi- 
davit of  plaintifE  or  any  other  person  show  that 
sufficient  cause  of  action  exists  against  defend- 
ant,  as  prescribed  in  section  549.— Vandeweghe 
V.  SohwarU,  175  Nv  Y.  S.  342.  • 
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Bee  Oitofcsl  Law,  '^e3>407,  606»  66S;  'Wltnen- 
ei»  <sp282%,  414. 

X,  OmXi  TiTATHTyitTT^ 

(H)  Aotsons. 

^=»38  (N.T.)  In  an  action  for  assatilt' and  bat- 
tery, the  injured  party  is  allowecl  to  recover 
as  part  of  his  damages  the  expenses  of  med- 
ical treatment  by  which  he  seeks  to  cure  his 
injuries,  and  whereby,  if  successful,  the  dam- 
ages are  reduced.— Den  Korske  Ameriekalinje 
Actiesselskabet  y.  Sun  Printing  &,  Publishing 
Ass'n,  i22  N,  B.  463,  22e  N.  X.  3L 


ASSESSMENT. 

See  Municipal  Corporations,  ^=>426;  Taxa- 
tion, €=»376. 

ASSIGNMENTS. 

See  Attorney  and  Client,  es»185:  Executors 
and  Administrators.  ^=:»439;  Factors,  ^=s> 
61;  Insurance,  €=s»219;  Trusts,  ^=»94. 

ASSOCIATIONS. 

See  Inaurance,  ^s»813. 

ASSUMPTION  OF  RISKS. 

See  Master  and  Servant,  ^=9208. 

ATTACHMENT. 

n.  FROFSBTT  SVBJSOT  TO  ATTAOR- 
MENT. 

^=:>49  fN.T.Sup.)  Where  goods  belonging  to  a 
nonresident  debtoir  had  been  sold,  and  the  pro- 
ceeds deposited*  with  a  bank,  sucii  proceeds  are 
not  attachaUe  by  a  creditor  as  property  .ca- 
pable of  manual  delivery,  but  only  as  a  demand 
owing  by  the  bank  to  the  debtor.— Riggi  Bros. 
Go.  V.  Bank  of  Baroeloaa,  175  N.  Y.  S.  631. 

m.  PRoaEEa>iNG8  to  ]PB0CUBE. 

O)  Afldavlta. 

^s>IOO  (N.Y.Sup.)  Evidence  to  support  attach- 
ment mu^t  be  the  same  ae  that  necessary  to  sup- 
port a  judgment  or  decision  of  the  court  on  trial 
of  an  action,  except  that  secondary  or  hearsay 
evidence  is  sometimes  allowable;  but  such  evi- 
dence will  be  allowed  only  when  primary  evi- 
dence cannot  be  secured,  and  the  judge  may  de- 
termwe  whether  the  information  has  been  cooi- 
petentl:$r  derived  and  has  such  probative  force  as 
to  justify  issuance  of  warrant.— Hart  v.  Page 
Mfg.  Oo.^  175  N.  Y.  S.  502. 

Affidavit  in  attadiment  proceeding,  contain* 
ing  evidence  in  support  of  allegations  of  com* 
plaint  and  stating  that  such  facts  were  ^^asoer- 
tained'*  in  the  course  of  bankruptcy  proceedings, 
will  not  sustain  writ  of  attachment. — Id. 
«3»I02  (N.Y.Sup.)  To  sustain  attachment,  evi* 
dence  tending  to  support  the  allegations  of  the 
complaint  must  be  found  in  the  papers  upon 
which  the  attachment  is  based,  under  Code  Civ. 


;«s  tM  aame  tople  and  KBY-NCMBJEK 

S.  502!  ...    .^^     '•' 

VI.  MlOCEBOINGS  TO   STTPFOlIlT  OB' 
ZSiTOBCB. 

<S;9»224  (N.Y.Sup^>  Suit  by  a  crcditor,  in  aid 
o£  ks  attachment,  to  restrain  a  bftak  f roon  payr 
ing  eertaia  proceeds  irom  the  sale  of  property 
of  a  nonreaidebt  debtor  to  a  foseign  bank,  also 
claiming  such  proceeds,  cannot,  in  view  of  Code 
Civ.  Proc.  fi  055,  677,  be  maintained  before 
jutflnctat  fti^the  attachm«ilt  suit' or  until  the  de- 
fendant has  made  (tpfttftlt.— Riggi  Bros.  Oo.  v. 
Bank  of  Barcelona,  175  N.  Y.  S.  531. 

A  court  of  equity  may  intervene  In  aid  of  an 
attachment  creditor,  before  default  of  the  de- 
fendant in  the  attachment  suit,  where  special 
circumstances  warranting  interposition  of  the 
court  are  alleged,  notwithstanding*  Code  Olv. 
Proc  §  655,  prescribes  that  such  suit  can  only 
be  brought  after  dfefkult.— Id. 

Suit  by  an  attachment  creditor,  brought  be^ 
fore  default  of  defendant  in  the  attachment  suit, 
to  restrain  a  bank,  not  alleged  to  be  insolvent, 
from  paying  certain  proceeds  from  the  sale  of 
almonds,  alleged  to  be  the  property  of  the  n<m- 
resident  debtor,  to  a  foreign  bank,  also  claiming 
such  proceeds,  will  be  dismissed,  where  the  com- 
plainant  flails  to  allege  any  special  circum- 
stances warranting  the  interposition  of  equity. 

ATTORNEY  AND  CLIENT. 

See  Appeal,  €=s»1208;  Oontinuance,  ^=>49i 
Courts.  <8s»2()!2!  Criminal  Law,  <8s»322,  713, 
717,  720,  919;  Divorce,  €=>225,  226;  Emi- 
nent I>omain,  ^s»226;  Executors  and  Ad- 
ministrators. #3»97,  485.  511;  Indemnity, 
<$s>13;  Judgment,  <Sss>l67,  169;  Principal 
and  Agent,  ^s>Wi\    Stipulations,  ^s^lS,  la 

H.   RETAIHEB  ANB  AUTHORITT. 

^=»75(1)  (N.Y.Sur.)  Validity  of  power  of  at- 
torney and  assignment  cannot  be  determined 
on  motion  for  substitution  of  attorneys.— Ita 
re  Ajello*s  Estate,  ITS  N.  Y.  S.  729. 
«=»75(3)  (N.Y.Sur.)  If  objection  is  made  to 
substitution  of  attorneys.  Surrogate's  Court 
has  jpo^er  to  impress  an  attorney's -lien  upon 
client's  iMereSt  in  proceeding  and  fix  the 
amount  of  the  lien.— in  re  Ajello's  Estate,  175 
N.  Y.  S.  729. 

If  discharged  attorneys  do  not  object  to  sub- 
stitution, but  object  to  having  the  value  of 
their  services  fixed  in  proceeding  to  substitute 
attorneys,  the  surrogate  will  grant  substitu- 
tion, and  regard  the  attorney's  lien  as  waived. 
— Id. 

^=»86  (N.Y.Sup.)  In  all  that  properly  relates 
to  the  conduct  of  a  trial,  the  attorney  repre- 
sents the  party  and  is  his  authorised  agent, 
and  the  attoinev's  agreement  and  stipulation, 
within  the  boundaries  of  that  authority,  is  the 
agreement  and  stipulation  of  the  client  and 
binds  the  latter  as  if  he  himself  had  personally 
made  it.— Humphries  v.  Shapiro,  175  N.  Y.  S. 
426. 

^s»SS  (N.Y.Sup.)  In  ell  that  properly  relates 
to  .the  conduct  of  a  trial,  the  attorney  repre- 
sents the  party  and  is  his  authorized  agent-^ 
Humphries  v.  Shapiro,  175  N.  Y.  S.  426. 
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IXL  lOfUTUBB  AHD  LIABHiITUBS  OF  AT- 
TORNEY TO  CUENT. 

«=>l23a)  (N.Y.SUP.)  The  "arm's  length  rule" 
does  not  apply  to  agreementB  between  attorney 
and  client.— In  re  Leopold,  175  N.  Y.  S.  188. 
^S8>I29(3)  (N.Y.)  On  the  facts,  held,  that  the 
question  whether  an  attorney  converted  funds 
of  the  client  to  his  own  use  should  have  been 
submitted  to  the  jury.— Amsterdam  y.  Apfel, 
123  N.  E.  69. 

IV.    COMPENSATIOir  AND  IJEN  OF 
ATTORNEY. 

(A)  Fees  and  Otber  Remuneration* 

^s»l47  (N.Y.Sup.)  Fifty  per  cent,  contingent 
retainer  agreements  between  attorneys  and 
clients  in  negligence  cases  are  legal  and  en- 
forceable—In re  Reisfeld,  175  N.  f .  S.  365. 

(B)  lilea. 
^ss>\B\  (N.Y.Sup.)  An  attorney's  charging  lien 
is  confined  to  the  services  axid  disbursements 
in  the  particular  proceeding.— In  re  Leopolds 
175  N.  Y.  S.  188. 

^==>185  (N.Y.Sup.)  An  attorney's  general  lien 
is  unassignable.— In  re  Leopold,  175  N.  Y.  S. 
188. 

Where  member  of  firm  of  attorneys,  four 
years  after  he  had  made  agreement  with  as- 
signee of  cause  of  action  to  continue  litiga- 
tion for  one-third  of  amount  recovered,  bought 
claim  of  firm  for  services  rendered  bv  firm 
in  action  prior  to  its  assignment,  Aem,  he 
eonid  not  enforce  assigned  lien  for  services, 
but  was  entitled  to  reimburse  himself  for  dis- 
bursements of  firm. — ^Id. 

(&s=>l87  (N.Y.Sup.)  Attorney's  charging  lien  is 
unaffected  by  assignment  of  cause  of  action. 
—In  re  Leopold,  175  N.  Y.  S.  188. 
^=»I89  (N.Y.Sup.)  The  mere  fact  that  defend- 
ant in  negligence  case  did  not  know  amount  of 
lien  of  plaintiff's  attorney  on  cause  of  action 
did  not  permit  him  to  disregard  lien  and  make 
a  settlement  with  plaintiff ;  it  being  incumbent 
upon  defendant  to  ascertain  amount  of  lien, 
where  he  knew  that  there  was  a  lien.— In  re 
Reisf  eld,  175  N.  Y.  S.  365. 

A  law  firm,  employed  under  a  contingent  re- 
tainer agraement,  was  not  discharged,  so  as  to 
render  them  unable  to  enforce  the  retainer 
agreement,  where  the  client,  without  their 
knowledge,  settled  the  case.— Id. 
«=>I90(3)  (N.Y.Sup.)  Where  attorneys  were 
retained  under  a  written  agreement,  and  per- 
formed services  under  the  agreement,  and  the 
adverfie  party  had  actual  notice  that  they  claim- 
ed a  lien  upon  the  cause  of  action  and  settled 
action  without  attorneys'  knowledge  and  while 
they  were  still  acting  as  attorneys,  such  ad- 
verse party  is  liable  to  attorneys  for  amount 
of  Uen.— In  re  Reisfeld,  175  N.  Y.  S.  365. 

AUCTIONS  AND  AUCTIONEERS. 

See  Evidence,  ^=>440. 

AUTOMOBILES. 

See  Bailment.  i@=s>18;  Canals,  ^=»18;  Kvl* 
dence,  «s»588;  Highways,  «=9l84,  194,  107; 
Insurance,  ^=s>434,  559,  668;  Municipal  Cor- 
porations, <ds>705;    Sales,  «s»279,  897. 


BAILMENT. 

«s»l  (N.Y.Sup.)  OLty»  maintaining  batiilioaBe 
for  use  by  the  public  aratieL  was  not  «  bailee 
of  money  in  pockets  of  bather's  clotheSb  hung 
up  on  a  hoek  while  a  bather  was  bathing.— 
Walker  v.  City  of  Buffalo,  175  N.  T.  S.  274. 
<&»I4(1)  (N.Y.Sup.)  Plaintiff,  who  deUveied  a 
dresa  to  a  tailor  to  be  cleaned^  by  wbom  it  was 
given  to  a  cleaning  and  dyeing  company,  on 
showing  that  company  had  received  pooaession 
and  was  unable  by  reason  of  its  neglect  or  fault 
to  deliver  it  to  her  upon  demand,  might  recover ; 
it  not  being  necessary  to  show  contractual  re« 
lations  between  herself  and  company. — ^Halbren 
V.  Goldberg.  175  N.  X.  S.  474. 
^=s»l4(l)  (N.Y.Sup.)  A  baile<e  of  rugs  for  clean- 
ing, stating  through  his  driver  that  they  would 
be  returned  in  8  or  9  days,  is  not  liable  for  their 
destruction  by  fire  28  days  thereafter;  no  de- 
mand for  return  having  been  made,  and  ft  ap- 
pearing that  bailee  had  stored  the  rugs  the  en- 
tire preceding  summer.— Shablow  v.  Bloomfield, 
175  N.  y.  S.  865. 

<&=;>I8(5)  (N.Y.Sup.)  In  replevin  against  ga- 
rage company,  which  had  lien  on  plaintiiTa  car 
for  repairing  and  painting  it,  evidence  aa  to  ex- 
tent and  value  of  labor  and  materials  furnish- 
ed by  company  held  to  show  that  judgment  as 
to  amount  of  defendant's  lien  waa  insufficient.— 
Sardella  t.  Automobile  Mechanics'  Corporation, 
175  N.  Y.  S.  490. 

<&=>S3  (^Y.Sup.)  PlaintifTa  showing  that  a 
dress  delivered  by  her  to  a  tailor  to  be  cleaned 
was  delivered  by  him  to  defendant  company  to 
be  cleaned,  and  testimony  that  it  had  been  lost, 
and  that  defendant  had  made  an  offer  of  settle- 
ment, was  sufficient  to  put  defendant  upon  its 
defense,  and  require  a  trial,  and  dismissal  was 
improper.— Halbren  ▼.  Goldberg,  175  N.  X.  & 
474. 

BANKRUPTCY. 

See  Attachment,  <^100;  Trial,  ^»3. 


m.  ASSIGNBCEKT,  ABMUnSTRATIOlT, 

AND  DISTRIBUTION  OF  BANK- 

BUPT'S  ESTATE. 

(D)  Admii&tstratlOA  of  Estate. 

^=»246  (N.T.)  An  assignee  or  trustee  in  bank- 
ruptcy has  no  power  to  represent  the  bank- 
rupts except  for  the  purposes  of  the  Bankrupt- 
cy Act.~Amcrican  Woolen  Co.  of  New  York  ▼. 
^muelsohn,  123  N.  B.  154,  226  N.  T.  61. 

(F)    Claima    Aaralnst    and   Dtatribattom    at 
Batata. 

<$=:>363  (N.Y.)  Where  it  does  not  appear  that 
buyers  of  goods  or  either  of  them  in  any  way 
examined  claim  filed  by  seller  against  •  their 
bankrupt  estate,  allowance  of  claim  by  bank- 
ruptcy court,  though  sufficient  as  a  judgment 
for  purposes  of  bankruptcy  proceeding,  waa 
not  an  adjudication  binding  buyers  and  render- 
ing them  liable  to  seller.— American  Woolen 
Co.  of  New  York  y.  Samuelsohn,  123  N.  B.  154, 
226  N.  Y.  61, 
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BANKS  AND  BAWCtNG. 

See  Attachment,  ^=>49,  224;  GUta,  ^=966,  83; 
Guardian  and  Ward,  ^=»53;  Inaurance,  ^=9 
35;  interpleader,  ^=s»lL;  Payment,  ^f=^2X; 
Tender,  ^5>13;    Trugts,  ^=s>217. 

I.  COXTBOZi  AHB  KBOmLAnON  IN 
GENBBAIi. 

«=»I5  (NX)  Under  Code  Civ.  Proc  S  1915, 
and  Laws  1007,  c.  185,  relating  to  giving  ox 
bonds  b7  steamslup  ticket  sellers  receiving  de- 
posits, it  is  contemplated  that  in  case  of  de* 
fault  a  suit  to  recover  on  the  bond  may  have 
to  be  instituted  by  or  upon  relation  of  the 
party  or  parties  aggrieved.— Tuazeo  v,  Ameri- 
can Bonding  Co.  of  Baltimore,  123  N.  E.  142. 

The  default  from  which  interest  on  bond 
given  under  I^aws  1907,  c.  1B5,  is  to  be  oomput* 
ed  as  against  the  surety  is  surety's  own  de* 
fault  or  failure  to  pay  the  amount  when  it 
shocdd  and  could  have  been  safely  paid,  and 
Dot  the  date,  of  the  default  of  the  principal. 
—Id. 

Where  surety  bond  given  under  Ijaws  1907» 
c  185,  could  not,  upon  priacipars  default,  pay 
creditors  the  amount  of  the  bond  since  the 
creditors  and  amounts  doe  them  could  not  be 
safely  determined  prior  to  suit,  indemnitor 
could  have  deposited  the  amount  due  under  the 
bond  with  the  court  at  the  beginning  of  the 
action  by  creditors  to  collect,  and  indemnitor 
was  chargeable  with  interest  from  the  begin- 
ning of  the  action.— Id. 

ZX.  BANKING  GOBPORATIONS  ANB 

AS90CIATION8, 

(■)  ImolTeaer  Amd  OlMiolution. 

«=>63V2  (N.Y.Sup.)  Where,  aft#  superintend- 
ent of  banks  took  possession  of  insolvent  bank 
pursuant  to  Banking  Law,  $  57,  receivers  of 
surety  company  were  directed  to  pay  a  dividend 
to  its  stockholders,  held,  that  dividends  on  shares 
owned  by  the  bank  and  on  shares  pledged  with 
the  bank  as  collateral  and  purchased  by  superin- 
tendent at  sale  could  not  be  set  off  against  in- 
debtedness of  bank  to  surety  company.— In  re 
People's  Surety  Co.  of  New  York,  175  N.  Y.  S, 
74. 

m.  FlTEfCnONS  AND  DEAUNGS. 
(C)  Deponits. 
«s»l39  <N.T.)  Where  a  bank  had  written  no- 
tice not  to  pay  cheeks,  and  subsequently  refused 
the  cancelation  of  the  order  because  net  signed 
by  certain  of  drawer's  oficera  as  required  by 
corporate  reeolution,  and  cancellation  was  not 
again  presented,  subseqncBt  purmeiit  of  the 
checks  was  UKwarsanted,  and  the  bank  oonld  not 
justify  such  payment  by  showing  that  the  recip- 
ient was  justlK  entitled  to  it.*«American  De- 
fense Hoc.  y.  Sherman  Nat.  Bank  of  New  York, 
122  N.  B.  606,  225  N.  Y.  506. 
^=;>  143(1)  (N.Y.Sup.)  Where  bank  d^ositor 
drew  cheeks  aggregating  more  than  half  his 
balance,  and  bank  was  served  with  complaint 
in  action  by  his  wife  to  recover  half  money  on 
deposit,  which  she  claimed,  bank  being  justified, 
did  not  act  maliciously  in  withholding  payment 
of  checks,  so  as  to  warrant  award  against  it  of 
substantial  or  punitive  damages,  a  result  not 


changed  by  the  false  notation  on  returned 
checks,  through  mistake  of  Its  clerk,  '^Account 
closed.^'— Wildenberger  v.  Ridgewood  Nat. 
Bank.  175  N.  Y.  S.  430. 

^scy  143(7)  (N.YiSnp.)  Depositor  cannot  recover 
punitive  damages  from  bank  for  failure  to  hon- 
or checks,  and  returning  them,  marked  false- 
ly, "Account  closed,"  unless  he  can  show  ex- 
press malice  in  addition  to  that  which  the  law 
imoliee  from  publicatioa  of  defamatory  matter, 
and  substantial  damages  can  be  awarded  only 
when  bank  is  guilty  of  express  or  implied  mal- 
ice; that  is,  in  refusing  payment  acts  willful- 
ly, without  just  cause  or  excuse,  or  with  im- 
S roper  motives.— Wildenberger  v.  Ridgewood 
at.  Bank,  175  N.  Y.  S.  430. 

BATHING. 

See  BaUment,  ^s»l;  Municipal  Corporations, 
<$=s>848,  855. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  ^=9818. 

BILLS  AND  NOTES. 

See  Accord  and  Satisfaction,  ^26,  27;  Banks 
and  Banking,  <8=s»143:  Brokers,  «ss>60;  Cor« 

•  porations,  ^=»473;  Evidence,  «=»465: '  In- 
junction, $=»136:  Payment,  ^=^21;  Sales, 
«s»174,  411;  Taxation,  <8ss>895^  Tender, 
<9Lmm>18* 

I.  BEQinUSlITES  AlfD   VAUDITY. 

(B)  Conalderattott. 

<=»90  (N.Y.Sup.)  Where  solicitor  was  not  m- 
debted  to  his  employer  in  any  amount,  except 
by  virtue  of  a  conditional  indebtedness  to  oe 
paid  out  of  commissions,  if  earned,  notwith- 
standing solicitor's  admission  of  indebtedness, 
his  note  for  the  amount  given  the  employer 
was  without  consideration,  and  tlierefore  un- 
enforceable.—Lester  C.  Hebberd  &  Co.  v. 
Blake,  175  N.  Y.  S.  478. 

▼XI.  FATUENT  Ain>  DISCHARGE. 

^=s>429  (N.Y.Sup.)  Performance  by  dramatist 
of  agreement  to  release  play  to  stock  and  mov- 
ing picture  companies  furnished  consideration 
for  Uthographing  company's  promise  to  accept 
payment  of  dramatist  s  note  to  its  order  giv- 
en for  printing  work  by  crediting  on  it  addi- 
tional price  received  for  lithographs  furnished 
to  stock  and  moving  picture  companies^^H.  C. 
Miner  Lithographing  Co.  v.  Gray,  175  *N.  Y.  S. 
421. 

vrn.  Aonoirs. 

^=»524  (N.Y.Sup.)  Production  of  note  in  suit 
gave  rise  to  presumption  of  ownership  by  par- 
ties producing  it,  and  burden  was  on  defendant 
to  show  that  the  said  parties  were  not  real  own- 
ers and  holders  of  the  note.— Trop  v.  Gramercy 
Chocolate  Co.,  175  N.  Y.  S.  766. 

BIOGRAPHY. 

See  Contracts,  «S9316. 
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BONDS. 

See  Gorporationi,  ^=9473;  Judgment,  ^=s»16&; 
Lost  InstrainentB,  ^ss»18;  Mortgares,  #s> 
208;  Principal  and  Surety*  «b>81;  Ueplevin, 
«s>46;   Babrogation»  «s»7. 

BOUNDARIES. 

n.  EVroEN'OE,     ASOERTAimSEHT. 
AMB   ESTABIiISHMEKT, 

^==>37(3)  (N.T.Sup.)  In  action  involving  loca- 
tion of  a  disputed  strip  of  land,  and  locajtion 
of  boundary  fence,  evidence  held  to. justify  trial 
Judge  in  adopting  conclusion  of  plaintiff's  engi- 
neer as  to  division  line  between  contending 
parties,  marked  by  a  fence, .  which  had  been 
moved  by  defendaAt8.-^Sead«r  y.  Zito,  175  N. 
Y.  S.  156. 

In  action  involving  location  ox  disputed  strip 
of  land  and  location  of  boundary  fence,  evi- 
dence held  to  justify  trial  court's  finding  that 
conveyances  in  plainttflrs  chain  of  title  had 
described  the  land  to  which  she  was  adjudged 
entitled.— Id. 

BRIDQES. 

See  Oanala,  «s»17, 18;  Highwaya,  €=»113. 

1.  ESTABIJ8HM£)fT,  OOHSTRUOTIOH, 

AND  MAUf TENANCE. 

<ft=»20(8)  (N.Y.CtCL)  Under  Highway  Law.  9 

2.  subd.  5,  excluding  from  the  definition  of  a 
"highwav"  all  bridges  having  a  greater  span 
than  5  feet,  it  vas  beyond  the  power  and  fiu- 
thority  of  the  state  highway  commission  to 
order  or  obligate  the  state  for  the  construc- 
tion of  a  concrete  bridge  having  a  span  of 
56  feet  in  the  course  of  a  county  highway  im- 
provement—Paddleford  V.  State,  175  N.  X. 
S.  583. 

Highway  Law,  f  125,  subd.  8,  permitting  di- 
vision engineer  to  provide  for  such  other  work 
as  ma^  be  required  to  complete  the  improve* 
ment  in  a  proper  manner,  does  not  authorize 
him  to  obligate  the  state  without  restraint  for 
the  construction  of  bridges,  in  view  of  section 
2,  snbd.  5,  defining  highways  to  exclude  brkiges 
having  a  span  of  over  5  feet.— Id. 

BROKERS. 

See  Action,  «=»27;  Appeal,  «=»173,  1056; 
Courts.  ^s»97;  Damages,  ^=>12;  EMdence, 
«=3»215,  265;   Factors;   Shipping,  ^ss>22. 

nX.  DUTIES  AITD  JLIABIXilTXES  TO 
PRINCIPAI.. 

^s»l9  (N.T.)  A  stock  broker  Is  undeit  no  legal 
duty  to  warn  those  who  might  be  benefited  by 
knowledge  that  a  partner,  clerk,  or  relative 
was  losing  heavily  in  the  stock  market-^ 
Deyo  V.  Hudson,  122  N.  E.  685,  225  N.  Y.  602. 
^a»38(3)  (N.Y.Snp.)  In  principal's  action 
against  broker  to  recover  moneys  loaned  and 
advanced,  or  moneys  had  and  received,  where 
principal's  bill  of  particulars  contains  an  itemiz- 
ed statement  o^  advances,  and  a  statement  of 
certain  credits  for  commissions  earned  and 
moneys  advanced  by  broker,  broker,  under  a 


general  denial  find  in  absence  of  aet-off  or 
counterclaim,  could  not  introduce,  by  way  of 
payment  or  aet-olf,  evidence  of  commisnons 
earned  or  payments  made.— Distribating  Cor- 
poration ▼.  Perez,  175  N.  Y,  S,  537. 

IV.  OOMPSNSATIOE  AXB  I^IBH. 

«=>56(1)  (N.T.Sup.)  Where  brokers  hare  been 
specifically  employed  to  negotiate  a  contract 
with  a  designated  person,  without  reservation 
of  the  principars  right  to  conduct  independent 
negotiations  with  the  same  person,  the  rule 
that  a  partT,  having  employed  a  broker  to  sell 
property,  may  nevertheless  negotiate  the  sale 
himself,  is  inapplicable.— <3ams  v.  Bassick,  175 
N.  Y.  h.  670. 

«a»57(2)  (N.Y.)  Where  owner  accepts  a  pur- 
chaser produced  by  a  broker  and  contracts  with 
him  on  terms,  not  for  cash,  but  satisfactory  to 
owner,  broker  under  contract  calling  for  cash 
is  entitled  to  his  compensation.— Colvin  ▼.  Post 
Mortgage  Sc  Land  Co.,  122  N.  E.  454,  225  N. 
Y.  510. 

^c»60  (N.Y.Sup.)  On  an  agreement  to  pay  a 
commission  on  the  passing  of  title,  no  liabuitv 
accrues  until  title  passes,  or  it  is  prevented  by 
some  fault  of  defendant.— Costa  y.  Schets,  175 
N.  Y.   S.   476. 

^s»60  (N.Y.Snp.)  In  a  broker's  action  for  com- 
missions for  procuring  a  purchaser  of  de- 
fendant's realty,  a  contract  executed  by  plain- 
tiff giving  defendant  purchaser's  check  for  part 
of  the  j>urchase  money  in  exchange  for  a  re^ 
ceipt  signed  by  defendant,  acknowledging  re- 
ceipt of  the  check  as  from  the  purchaser  and 
reciting  deferred  payments,  acquiesced  in  by 
the  purchstser,  constituted  an  enforceable  con- 
tract betwecA  defendant  and  the  purchaser. 
entitling  plaintiff  to  commissions  notwithstand- 
ing the  parties  were  thereafter  unable  to  agre« 
as  to  terms  not  stated  by  defendants  to  plain- 
tiff.—Ansorge  V.  MacAlpme,  175  N.  Y.  S.  551. 
^=»7I  (N.Y.)  Where  sale  of  land  was  not  en- 
tered into  according  to  brokerage  contract, 
amount  of  compensation  due  broker  being  ques- 
tioned, an  agreement  by  broker  to  take  his 
commission  pro  rata  out  of  payments  to  be 
made  on  purchase  price  was  not  without  con- 
sideration; both  parties  surrendering  claims.— 
Colvin  V.  Post  Mortgage  A  Land  Co.,  122  N.  E. 
454,  225  N.  Y.  510^ 

A  broker  may,  if  he  chooses,  agree  that,  if 
a  sale  of  land  fails  because  of  the  seller's  faalt, 
he  shall  be  entitled  to  nothing,  bat  an  agree- 
ment should  not  be  so  construed  unless  such 
a  result  is  clearly  intended.— Id. 

Where  broker's  compensation  was  10  per 
ceut.^  and  it  was  agreed  that  purchaser  might 
terminate  contract  upon  payment  of  $4,000. 
broker  was  entitled  to  10  per  cent,  of  full  pur- 
chase price,  where  contract  was  terminated 
through  seller's  fault— Id. 

Where  broker  was  entitled  to  10  per  cent 
commission  on  installments  as  paid,  purchaser 
to  be  deeded  tracts  of  land  as  paid  for  and 
to  have  right  to  terminate  contract  at  any  time 
after  $4,000  had-  been  paid,  broker  was  eo- 
titled  to  recoTer  only  10  per  cent,  of  amount 
which  would  hate  been  due  on  the  installments 
before  beginning  of  his  action,  where  contract 
was  termhiated' through  faalt  of  seller. — ^Id. 
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V.  ACnOKS  FOXt  ooAcnorsATioH. 

^s»82<l>  CN.T.Sop.)  Complaint  alleging  that 
defendant  and  a  third  party,  through  efforts 
of  plaintiff,  as  broker,  entered  into  a  written 
agreement  for  exchange  of  certain  propert'es, 
as  shown  in  an  annexed  copy,  in  which  de- 
fendant agreed  to  pay  plaintiff  a  certain  snm  as 
broker,  was  not  an  allegation  of  defendant's 
employment  of  plaintiff. --Gosta  t.  Schetz,  175 
N.  Y,  S.  476, 

^==>82(1)  (N.Y.Sup.)  In  action  for  breach  of 
contract  under  which  defendants  employed 
plaintiffs  to  procure  orders  from  the  French 
government  for  large  quantities  of  picric  acid, 
allegations  of  complaint  held  to  show  a  clear 
violation  b^  defendants  of  their  implied  agree- 
ment not  intentionally  to  do  anything  to  pre- 
vent plaintiffs  from  doing  that  which  plaintiffs 
were  expressly  employed  to  do. — Cams  v.  Bas- 
sick,  175  N.  Y.  S.  670. 

TVhere  the  principal  designates  the  party 
with  whom  the  broker  is  to  negotiate  contract 
at  a  specified  price,  It  will  be  presumed  that 
the  principal  satisfied  himself  as  to  the  willing- 
ness and  abOiQr  of  th^  di^signated  party  to  con- 
summate the  contract  before  authorizing  it,  so 
that  it  is  not  essential  to  allege  that  designat- 
ed person  .was  ready,  able,  and  willing  to  con- 
summate agreement.— Id. 

^=>85(4)  CNi,Y.Sup.)  In  action  for  commission 
for  procuring  purchaser  for  defendant's  prop- 
erty, where  other .  brokers  were  employed,  and 
a  sale  through  an^  broker  was  to  terminate  the 
employment,  testimony  tending  to  show  that 
at  the  time  of  plaintiff's  offer  property  had 
been  sold  through  other  brokers  was  admissi- 
ble.->Duff  &  Conger  v.  Makley,  175  N.  Y.  S. 
777. 

In  action,  for  oommission  for  procuring  pur- 
chaser for  defendant's  property,  where  other 
brokers  were  employed  and  a  sale  through  any 
broker  was  to  terminate  the  employment,  tes- 
timony tending  to  show  that  at  the  time  of 
plaintiffs  offer  the  property  had  been  sold 
through  other  brokers  was  relevant  upon  the 
probability  or  improbability  of  the  testimony 
offered  by  each  party.— Id. 

In  such  ease,  where  defendant  claimed  that, 
when  informed  of  plaintiff's  offer,  he  told  plain- 
tiff that  the  property  had  been  sold  through 
other  brokers  and  that  contract  would  be  se- 
cured on  the  following  day,  it  was  error  to  ex- 
clude in  evidence  a  contract  of  sale,  apparently 
executed  on  the  following  day,  pursuant  to  al- 
leged prior  acceptance  of  offer.— Id. 
^=:»86(1)  (N.Y.Sup.)  In  an  action  by  a  baker 
for  a  commission  for  procuring  a  purchaser  for 
defendant's  bakery,  plaintiff's  testimony,  cor- 
roborated by  other  witnesses,  that  defendauti 
expressly  agreed  to  pay  a  commission  for  find- 
ing a  purchaser,  and  that  he  found  one  wbo 
afterwards  purcnased.  is  sufBcient  to  sustain 
a  verdict  for  plaintiff,  though  defendant  de- 
nied making  the  contract,  and  plaintiff  did  not 
participate  in  the  negotiations  for  the  pur- 
chase.'-KoenigBberg  v,  Ginsberg,  175  N.  Y.  S. 
759. 

^=»86(4)  (N.Y.Sup.)  In  an  action  to  recover 
commissions  on  contracts  for  furnishing  equip- 
ment, for  the  United  States  army,  awarded  de- 
fendant by  the  United  States  government,  heldj 


that  the  contracts  Irere  ib  fact  procured  by 
plaintiff.— Beck  v.  Bauman,  175  N.  Y.  S.  8Sh 

BURYING  GROUNDS. 

See  Cemeteries. 

CANALS. 

See  Damages,  ^=»62,  69;  Eminent  Domain. 
€=>2,  800;  Evidence,  <$=:>372:  Umitation  of 
Actions,  ^=955;  Master  and  Servant,  ^=» 
103:  States,  «=:9l84. 

t.  ESTABUSHMEKT,  OOKSTBtTCTIOH, 
AND  MAINTEHAKCE. 

«3»I7  (N.Y.CtCL)  Where  claimant  railroad, 
pursuant  to  orders  and  directions  of  superin- 
tendent of  public  works,  relocated  and  reooo- 
strocted  at  its  own  cost  two  bridges  across  the 
Mohawk  river,  according  to  plans  of  state  engi- 
neer, the  fact  that  state  did  not  appropriate 
such  bridges  by  the  procedure  prescribed  by 
Barge  Canal  Act  did  not  relieve  state  from 
liability  to  reimburse  railroad  for  cost  of  re- 
construction of  bridges,  including  approaches 
thereto  for  a  reasonable  distance.— Delaware  A 
H.  Co.  V.  State,  175  N.  Y.  S.  316. 
^=»I8  (N.Y.CtCL)  On  a  claim  against  the 
state  for  damages  from  flooding  the  waters  of 
the  Barge  Canal  across  claimants'  farm,  the 
defense  of  a  prescriptive  right  was  an  affirma- 
tive defense,  which  had  to  be  proved  in  order  to 
avoid  a  trespass.— Stewart  v.  State,  175  N.  Y. 
S.  306. 

E^vidence  on  a  claim  for  damages  from  flood- 
ing the  waters  of  the  Barge  Canal  across  plain- 
tiffs* farm  held  not  to  establish  the  state's  af- 
firmative defense  of  a  prescriptive  right  so  that 
an  award  could  be  given  to  claimants,— Id. 

The  right  of  the  state  to  flow  surplus  waters 
from  the  Erie  Canal  through  a  waste  weir  gate 
did  not  necessarily  include  the  right  to  flood 
farm  land  by  an  enlarged  channel  from  the 
Barge  Canal  carrying  a  large  volume  of  water. 
-Id. 

<^=>I8  (N.Y.CtCl.)  Where  the  coUapse  of  a 
bridge  over  the  Erie^  Canal,  and  consequent 
damage  to  plaintiff's  motorbus,  were  due  to  the 
state's  negligence  in  the  maintenance  and  re- 
pair of  the  bridge,  and  plaintiff  was  not  negli- 
gent, he  will  be  awarded  damages,  though  for 
two  years  before  accident  he  crossed  it. eight 
times  a  day  with  a  bus  and  passengers  exceed- 
ing the  weight  limit  described  by  order  of  su- 
perintendent of  public  works.— Welcome  v. 
State,  175  N.  Y.  S.  314. 

<8s=>i8  (N.Y.CtCL)  Where  state  destroyed 
claimant's  conduits  under  a  canal,  and  rendered 
its  forebay  useless,  on  August  22,  1910,  and 
completed  new  conduits  at  another  place  on 
November  25,  1912,  and  claimant  was  entitled 
to  six  months  as  a  reasonable  time  to  build  a 
new  forebay  to  connect  up  with  new  conduits, 
it  was  entitled  to  recover  rental  value  of  its 

?roperty  from  August  22,  1910,  until  May  25. 
913.— People's  Gas  &  Electric  Co.  of  Oswego 
V.  State,  175  N.  Y.  S.  324. 

On  a  claim  by  a  gas  and  electric  company  for 
damages  for  the  state's  destruction  of  its  con- 
duits under  a  canal  carrying  water  to  its  fore- 
bay,  rendering  the  forebay  useless  for  power 
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{Mirposes,  the  record*  ci  daimant,  sbowikig  tihe 
valae  of  its  electric  light  plant,  were  adnuBsi* 
ble  in  evidence. — Id. 

On  a  claim  for  damages  for  state's  destnic- 
tion  of  claimant's  conduits  under  a  canal  car- 
rying water  to  its  forebay  and  rendering  the 
forebay  useless  for  pow^r  purposes,  held,  on  the 
evidence,  that  daimant's  plant  had  a  rental 
value  of  $6,000  per  year,  from  August  22,  1910, 
when  its  use  was  destroyed,  to  May  25,  X913, 
when  it  should  have  connected  its  forebay  with 
new  conduits  built  by  state's  contractor.— Id. 

Where  a  contract  for  canal  work  under  the 
Barge  Canal  Law  (Laws  1903,  a  147)  pro- 
vided that  contractor  should  not  interfere  with 
claimant's  water  power  obtained  by  its  conduits 
under  a  canal  to  its  forebay,  and  where  con- 
struction might  have  been  carried  on  without 
destroying  claimant's  water  power,  and  its 
destruction  was  not  incidental  to  construction, 
but  was  the  direct  result  of  it,  the  state  was 
required  by  Laws  1823,  c.  241,  to  protect  claim- 
ant's vested  rights  as  the  lessee  of  a  former 
canal  company.— Id. 

Where  the  state,  in  the  enlargement  of  a  ca- 
nal, trespassed  upon  claimant's  property  and 
rendered  its  forebay,  connected  with  conduits 
under  a  canal,  useless  for  power  purposes,  it 
was  liable  to  claimant  in  such  damages  as 
would  enable  it  to  build  a  new  forebay  as  good 
and  efficient  as  that  destroyed.— Id. 
«=»I8  (N.Y.Ot.Cl.)  Cnaimant  against  the  state 
cannot  recover  for  injuries  to  crops  on  his 
farm,  caused  by  overflow  of  Barge  Canal  and 
a  river,  unless  he  establishes  negligence  on  the 
part  of  the  state.— Cooper  v.  State,  175  N.  Y. 
JS.  438. 

Where  state,  in  anxiety  to  utilize  Barge  Ca- 
nal for  immediate  navigation,  allowed  level  to 
fill  to  certain  elevation,  and  diverted  into  it 
natural  streams,  knowing  that,  under  existing 
conditions,  lock  valves  were  inadequate  to  car- 
ry off  water  without  aid  of  spillway,  so  that 
water  would  rise  to  maximum  level  and  thus 
strain  incomplete  bank,  which  strain  in  fact 
was  increased  by  unusual  rainfall,  not  so  heavy 
as  not  to  have  been  anticipated,  state  was  negli- 
gent in  relation  to  landowner,  whose  land  was 
open  to  flooding  by  breaking  of  bank. — Id. 

Where  negligence  of  state  in  admitting  water 
into  canal  with  one  bank  incomplete  resulted 
in  giving  way  of  bank  and  overflow  of  adjacent 
lands,  but  such  lands  somewhat  later  would 
have  been  overflowed  anyway  by  natural  rise  in 
river  from  excessive  rains,  state  is  not  liable 
to  landowner  for  damage  to  crops. — ^Id. 

Where  flood  from  canal  caused  by  state's  neg- 
ligence results  in  part  of  damage  to  an  adja- 
cent landowner,  and  a  natural  overflow  from  a 
river  results  in  another  part,  law  will  require 
Court  of  Claims  to  apportion  damage,  and  to 
make  award  against  state  for  proportion  of  loss 
state's  negligence  caused. — Id. 

General  rule  in  assessing  damages  in  case  of 
loss  by  flood,  where  negligence  of  state  coin- 
cides with  natural  flood  conditions,  is:  (1)  If 
damage  would  have  occurred  except  for  negli- 
gence of  state,  it  is  liable  for  all;  (2)  if  all 
damage  would  have  occurred  irrespective  of 
state's  negligence,  It  is  not  liable  for  any, 
though  its  negligence  may  have  contributed; 
and  (3>  if  any  damage  would  have  resulted  ir- 


resi^ectlTo  of  fltacte**  ne^iceicA^  stete  !•  liable 

only  for  difference  between  total  damage  and 
that  part  which  would  have  resulted  irrespec- 
tive of  state's  negligence.— Id. 

^ss>l8  (N.r.CtCL)  Reasonable  care  and  pre- 
caution did. not  require  the  state  to  anticipate 
any  unauthorised  interference  with  the  gates 
on  a  waste  weir  on  a  canal,  where  no  one  could 

§rofit   by   interfering    with    them.— Bburter    v. 
tate,  175  N.  Y.  S.  443. 

Where  a  feeder  tender  on  a  waste  weir  of  a 
canal,  who  left  the  gates  dosed  and  the  flash- 
board  in  place,  and  had  no  reason  to  anticipate 
that  they  would  be  interfered  with,  and  whose 
son  visited  there  daily,  and  who  himself  went 
to  the  gates  on  July  3d,  his  omission  to  be  there 
on  July  2d  was  not  negligence  for  which  state 
was  liable.— Id. 

^s^lB  (N.Y.CtCI.)  The  failure  of  the  state, 
after  diverting  a  creek  into  the  Barge  Canal,  to 
take  adequate  means  to  dispose  of  the  water 
that  was  to  be  anticipated  from  the  stream, 
induding  a  freshet,  causing  the  creek  to  over- 
flow its  banks  adjacent  to  daimant's  premises, 
was  negligence.— Bauer  v.  State,  175  N.  Y.  S. 
448. 

Where  daimant's  damage  followed  the  con* 
currence  of  a  natural  flood  with  one  resulting 
from  the  state's  negligence,  the  state  is  liable 
for  all  damage  if  none  would  have  occurred  ex- 
cept for  its  negligence,  and  is  not  liable  for 
any  damage  if  all  of  it  would  have  happened 
irrespective  of  its  negligence,  though  that  might 
have  contributed  thereto,  and  if  part  of  dam- 
apre  would  have  resulted  irrespective  of  its  neg- 
ligence tbe  state  is  liable  for  such  part,  but  is 
liable  only  for  differences  between  total  dam- 
age and  part  of  it  which  would  have  resnlted, 
irrespective  of  its  negligence. — ^Id. 

Where  state's  evidence  showed  there  would 
have  been  a  natural  flood  of  a  stream  affecting 
claimant's  premises,  re^pirdless  of  state's  neg- 
ligence in  previously  diverting  stream  into  a 
canal  and  adding  a  large  volume  of  water  to 
such  natural  flood,  the  claim  would  be  dismiss- 
ed, unless  daimant  sustained  burden  of  showing 
not  only  the  state's  negligence,  but  damage  re- 
sulting proximately  and  solely  therefrom. — Id. 
«=»i8  (N.Y.CtCI.)  It  was  no  defense  to  daim 
against  the  state  for  lessened  utility  of  pas- 
ture lot,  caused  by  divertittg  waters  of  a  stream 
flowing  through  it  in  the  constradion  of  a 
barge  canal,  that  the  state  had  compensated 
the  prior  owner  of  the  pasture  lot  for  that 
part  thereof  actually  appropriated  and  through 
which  the  canal  was  constructed,  for  the  ap- 
propriation merely  made  the  state  the  owner 
of  the  appropriated  part^  and  did  not  affect  the 
remainder  of  the  premises.— Noakea  ▼•  State, 
175  N.  Y.  S.  557. 

As  to  a  daim  against  the  state  for  dam- 
ages for  diversion  of  water  from  pasture  lot 
in  the  construction  of  a  barge  canal,  it  was 
not  material  that  the  construction  divertinr 
the  water  was  effected  before  claimants  ob- 
tained their  contract  to  purchase  the  pasture 
lot:  but  they  would  be  permitted  recovery  for 
diversion  for  the  six  months  prior  to  the  filing 
of  notice  of  intention,  during  which  time  they 
had  been  the  equitable  owners  and  entitled  to 
sole  possession  under  the  contract,  the  di- 
version   being    an   injury    to    thdr    right   of 
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po»ae80lo]i  of  the  uniBterraptecl  flov  of  tlM 
natural  Btream  dnrinip  that  period.— Id. 

That  claimants  mistakenly  sought  to  recoTef 
for  alleged  permanent  dimination  in  value  of 
their  premises  from  diminution  of  waters  of 
a  stream  by  reason  of  state's  use  of  its  canal 
property,  etc.,  would  not  affect  nature  of  the 
claim,  as  court  would  apply  proper  measure  of 
damages  for  continuous  diversion  and  dam- 
ages during  period  for  which  they  were  allow* 
able.— Id. 

<8=>I8  (N.Y.GtCl.)  ▲  claun  for  damages, 
sounding  in  negligence,  from  the  flooding  of 
plaintiffs  land  from  a  dam  erected  in  Hudson 
river  pursuant  to  the  Barge  Canal  Act  (Laws 
1903,  c.  147),  where  there  was  no  evidence 
that  the  state  did  or  omitted  to  do  anything  in 
violation  of  the  requirements  of  due  care  and 
skill,  claim  would  be  dismissed  Cor  failure  to 
establish  cause  of  action  alleged.— Williams  v« 
State,  175  N.  Y.  S.  560. 

Where  the  state,  in  the  erection  of  a  dam 
in  Hudson  river  pursuant  to  the  Barge  Oaaal 
Act  (Laws  1903f  c.  147),  directly  and  neces- 
sarily flooded  elaimant's  premises,  it  would  be 
liable  for  the  trespass  in  an  appropriate  pro- 
ceeding to  the  extent  of  the  damages  property 
proved.— *Id. 

«s»i8  (N.y.CtOi.)  Failure  of  waste  weir  ten- 
der to  look  after  waste  weir  and  keep  level  of 
water  in  canal  normal  during  heavy  rainfall, 
when  it  was  his  duty  to  do  so,  and  failure  of 
patrolman  detailed  to  watch  canal  to  notify 
waste  weir  tender  of  necessity  «f  opening  or 
closing  gates,  held  to  constitute  negligence  in 
operation  of  canal  by  state,  making  state  liable 
to  landowner  for  damage  from  flood;  state 
being  liable  fpr  omission  of  such   officials  to 

Serforra  duv^,  as  well  as  their  negligent  acts.-*- 
lutterfield  v.  State,  175  N.  Y.  S.  587. 

CANCELLATION  OF  INSTRUMENTS. 

See  Deeds,  ^ss>196^  211;  Injunction,  <@=:9l36; 
Insurance,  ^3»370j  Landlord  and  Tenant, 
4ds>48;   Sales,  <&=;»216. 


See  War,  <d=»18. 


CAPTURE. 
CARRIERS. 


See  Appeal,  «=s>1064;  Constitutional  Law,  ^s» 
241,  297;  Damages,  $=»50,  52;  Eminent  Do- 
main, ^»70;  Indemnity.  ^ss>S;  Pleading, 
^s»817;    Bailroads,  «s>6H* 

H  OOHTROIi   Ain>    RE61Ti:.Al:iON    OF 

COMMON  CABRIERS. 

(A)  In  General. 

«s»l2(l)  (N.Y.>  The  state  has  the  right 
through  the  Public  Service  Commission  to  pre- 
scribe what  shall  be  reasonable  charges  43^  com* 
mon  ca:rriers  for  intrastate  transportation  and 
services,  unless  restricted  by  the  constitutional 
power  of  CoMress.— Murphy  v.  New  York  Cent 
R.  Co.,  122  N.  B.  700,  225  N.  Y.  548. 

Public  Service  Commissions  Law,  <|  26, 40, 48, 
and  40«  does  not  authorise  the  Public  Service 
Commission  to  make  an  order  allowing  recovery 
of  ''trade  storage"  charges,  made  by  defendant 


ridbsoa'd  pursuant  to.  and  in  iLccordanoe  with 
schedules  of  tariffs  and  rules  filed  with  commis- 
sion pursuant  to  section  28,  and.  existing  at  the 
time  charges  were  paid,  and  such  order  is  not 
prima  facie  proof  in  the  state  courts  of  the  facts 
det«nained.-^Id. 

Provision  of  Public  Service  Commissions  Law, 
I  26,  that  all  charges  by  the. carder  shall  be 
just  and  reasonable  is  merely  declaratory  of  the 
common  law,  and  mandatory  that  a  rate  or 
chaflge  fixed  by  a  lafw  or  an  order  of  ti|e  qem- 
missTon  shall  not  be  exceeded.— Id. 
^=s>i2(7)  (N.Y.)  Compliance  by  carrier  with 
provisions  of  Pvblie  Service.  Conunieslons  Law, 
§§  28,  20,  directing  that  every  common  carrier . 
shall  file  schedules  showing  rates  for  transpor- 
tation by  it  and  separately,  all  terminal  charges, 
etc«,  does  not  tend  to  establish  that  the  schedul- 
ed rates  ov  charaes  filed  are  reasonable,  as  all 
parties  interested  are,  in  view  of  sections  33, 34, 
bound  to  act  in  conformity  with  schedule  rat«'s 
and  cI|Rrgei.r— Murphy  v.  New  York  Cent.  R. 
Co.,  122  N.  B.  700,  225  N.  Y.  54& 
4dapl8(3)  CN.Y.)  In  view  of  Public  Service  Com- 
missions Law,  schedules  and  filed  rates  existing 
at  any  time  cannot  be  attacked  in  a  common- 
law  action.— Murphy  v.  New  York  Cent.  R.  Co., 
122  N.  JS.  700,  225  N.  Y.  548. 

n.  CABRIAQE  OF  OOODS« 
(F)  Loss  of  or  Injn nr  to  Goods. 

^=»1 13  (N.Y.)  A  track  placed  by  carrier  on  its 
own  land  for  use  and  convenience  only  of  ship- 
pers whose  warehouses  were  adjacent  thereto 
was  a  "private  or  other"  siding  within  Uni- 
form Bill  of  Lading,  §  3,  providing  that  prop* 
erty  when  received  from,  or  delivered  on,  pri- 
vate or  other  sidings,  etc.,  shall  be  at  own- 
er's risk  until  cars  are  attached  to  trains,  the 
words  "or  other**  following  word  "private,'* 
including  not  all  other  sidings,  but  sidings  like 
private  sidings.— Bers  v.  Brie  R  Co.,  122  N,  E. 
456. 

(H)  I^lnUtaUon  of  Uabillty. 

^s»f60  (N.Y.Sup.)  In  view  of  Cummins 
Amendment  to  Interstate  Commerce  Act,  ap- 
proved March  4,  1915  (U.  S.  Comp.  St.  §§ 
8592,  8604a),  under  bill  of  lading  providing 
thatj  except  where  loss  is  due  to  damage  while 
loadmg  or  unloading,  or  damage  in  transit  by 
carelessness,  claims  must  be  made  in  writing 
at  point  of  delivery  or  origin  within  four 
months  after  delivery,  etc.,  and  that  suits  for 
loss  or  damage,  notice  of  which  is  not  requir- 
ed, and  which  are  not  made  in  writing  to  the 
carrier  within  four  months  as  above  specified, 
shall  be  instituted  only  within  two  years  after 
delivery,  etc.,  in  cases  not  involving  damage  ih 
transit,  notice  of  claim  must  be  filed  with  car- 
rier within  four  months  as  specified;  the  short 
statute  of  limitations  not  applying  in  such  cas- 
es where  the  notice  is  filed,  and  in  all- other 
cases  suit  must  be  instituted  within  two  years. 
—Bell  V.  New  York  Cent.  R  Co.,  175  N.  Y.  S. 
712. 

(K)  Dtscrln&lnation  nnd  Overchmrve. 

€=»200  (N.Y.)  A  rule  of  common  law  is  that  a 
common  carrier  should  charge  in  each  particu- 
lar case  a  reasonable  compensation  for  the  car- 
riage or  service  rendered  and  no  more.-^Mur- 
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phy  ▼.  New  York  Gent  B.  Co.,  122  N.  S.  70O» 
^  N.  Y.  548. 

While  the  common  law  authorizes  an  action 
at  law  by  the  injured  shipper  or  consignee  to 
recover  moneys  paid  under  protest  or  duress  of 
goods  as  exorbitant  or  unreasonable  charges^ 
the  right  of  recovery  may,  under  the  laws  of 
New  York,  be  waived  by  voluntary  payment. 
—Id. 

IV.  CABBIAGE  OF  PA88EHQEB8. 

(D)  reraonal  Injnrleii. 

es>286<8)  (N.Y.Sup.)  It  being  within  the  pow- 
er of  a  carrier  to  so  limit  the  number  of  pas- 
sengers who  go  upon  the  platform  and  into  the 
cars  as  to  avoid  danger,  it  owed  a  duty  to  the 
plaintiff,  an  injured  passenger,  to  prevent  over- 
crowding.—Dash  ew  V.  Interborough  Rapid 
Transit  Co.,  175  N.  Y.  S.  875. 
^=»3I8(1)  (N.Y.Sup.)  Where  testimonv  of 
plaintiff  and  his  witnesses  that  plaintiff  was 
injured  by  car  starting  as  he  was  about  to 
board,  when  conductor  and  motorman  were 
both  on  the  front  platform,  was  negatived  only 
by  testimony  of  conductor  that  he  had  no 
knowledge  of  any  accident  at  such  time,  a  ver- 
dict for  defendant  cannot  be  sustained,  though 
plaintiff  testified  mistakenly  as  to  the  car*s 
number;  he  testifying  that  he  was  in  a  dazed 
condition  when  he  took  the  car  number.— 
MarineUi  v.  New  York  Rys.  Co.,  175  N,  Y.  S. 
539. 

^=>3I8(2)  (N.Y.Sup.)  In  an  action  against  a 
carrier  for  injuries  resulting  from  the  plain- 
tlfTs  being  pushed  back  and  forth  by  people 
getting  on  and  off  of  a  crowded  car,  causing 
plaiDtiff*s  feet  to  be  caught  between  the  plat- 
form and  car,  defendant  having  no  employ^  up- 
on the  platform  to  prevent  such  crowding,  evi- 
dence held,  to  justify  a  jury's  finding  that  plain- 
tiff's injuries  were  caused  by  defendant's  neg- 
ligence.—Dashew  V.  Interborough  Rapid  Tran- 
sit Co.,  175  N.  Y.  S.  875. 
«=»320(1)  (N.Y.Sup.)  Defendant  raUroad  com- 
pany was  required  to  provide  plaintiff  passen- 
ger with  safe  place  to  ride,  and  any  proof  which 
tended  to  show  that  the  defendant  failed  to  do 
so  tended  to  show  defendant's  negligence,  and 
should  have  been  submitted  to  the  jury.— Dash- 
ew V.  Interborough  Rapid  Transit  Co.,  175  N. 
Y.  S.  875. 

^=3>320a6)  (N.Y.Sup.)  It  being  within  the  pow- 
er of  a  carrier  to  so  limit  the  number  of  pas« 
sengers  who  go  upon  the  platform  and  into 
the  cars  as  to  avoid  danger,  it  owed  a  duty  to 
the  plaintiff,  an  injured  passenger,  to  prevent 
overcrowding,  and  whether  or  not  the  permit- 
tlhg  of  a  rush,  pushing  and  crowding  on  the 
cars  and  platforms,  and  the  particular  facts 
proved,  was  negligence,  was  a  question  for  the 
jury.— Dashew  v.  Interborough  Rapid  Transit 
Co.,  175  N,  Y.  S.  875. 

CEMETERIES. 

®=»II  (N.Y.Sup.)  Membership  Corporations 
Law  1895,  §  7,  as  to  consolidation  of  cemetery 
corporations,  must  be  read  in  connection  with 
section  45,  as  to  cemetery  corporations  not  ac- 
quiring more  than  200  acres  of  land  in  the  ag- 
gregate.—In  re  Chauncey,  175  N.  Y.  S.  2. 


«S9l3  (N,Y.8ap.)  When  proeadnre  oi  fonning 
distinct  corporations  and  than  conaoUdating 
them  into  one,  under  Membership  Corporations 
Law  1885,  |  7,  was  adopted  for  the  purpoae  of 
evading  section  45  as  to  cemetery  eorporationa 
not  acquiring  more  than  200  acres  of  land,  no 
lands  in  excess  of  200  acres  can  properly  be 
considered  as  bound  by  restrictionk  upon  silien- 
ation  applicable  to  cemetery  lands.— In  rt 
Chauncey,  175  N.  Y.  8.  2. 

Parcels  of  land  of  consolidated  cemetery  cor- 
poration in  excess  of  200  acres*  where  so  sit- 
uated that  they  could  be  sold  separate  from 
lands  which  had  been  laid  out  for  cemetery 
purposes,  or  nsed  for  interments,  kM  subject 
to  sale  under  execution,  or  by  a  receiver.— Id. 

Holders  of  land  purchase  certificates  of  con- 
solidated cemetery  corporations  issued  pursu- 
ant to  Membership  Corporations  Law  1895,  i 
54,  and  in  conformity  with  section  50,  held  to 
have  no  vested  rights  in  lands  of  the  corpora- 
tion not  sold  or  nsed  for  cemetery  purposes, 
wMch  was  violated  by  Laws  1918,  c  4IM, 
amending  Real  Property  Law,  §  450,  so  as 
to  make  lands  in  which  no  interments  have 
been  made  subject  to  sale  under  execution.— Id. 

Laws  1918,  c.  404,  amending  Beal  Property 
Law,  S  450,  so  as  to  make  lands  of  cemetery 
corporations,  in  which  no  interments  have  been 
made,  subject  to  sale  under  execution,  is  avail- 
able to  the  owner  of  a  judgment  recovered  be- 
fore amendment.— Id. 

Although  judgment  against  cemetery  corpo^ 
rati<Mi  was  docketed  in  the  name  of  referee, 
where  it  was  for  the  benefit  of  all  land  pur- 
chase certificate  holders  of  the  corporation,  one 
who  is  a  holder  is  entitled  as  an  interested  par- 
ty to  make  application  for  order  directing  sale 
of  lards  to  raise  money  to  satisfy  judgment. 
— ^Id. 

In  tSetermining  disposition  of  proceeds  of 
sale  of  land  of  cemetery  corporations  not  used 
for  burial  purposes,  interest  on  moneys  with- 
held by  corporation  from  its  land  purchase  cer- 
tificate holders,  being  in  the  nature  of  damages 
for  withholding  such  moneys,  constitutes  a  debt 
of  the  corporation,  and  not  part  of  the  trust 
moneys. — Id. 

CERTIFICATt 

See  Corporations,  ^=»473. 

CHARITIES. 

See  Libel  and  Slander,  ^s>5<^,  59,  95. 

H.   CONSTRUCTION.  JJ>MINI8TaA^ 
TION.  AND  ENFORCiaffENT. 

<©=>37  (N.Y.Sup.)  In  view  of  Personal  Proper- 
ty Law,  I  12,  and  Real  Property  Law,  |  113, 
restoring  EnsUsh  cy  pres' doctrine,  where  tes- 
tatrix left  $14>,000  to  volunteer  hose  company 
of  village,  income  to  be  applied  to  uses  of  com- 
pany, and  thereafter  village  became  dty,  which 
established  fire  department,  and  volunteer  com- 

f)any  dissolved,  its  members  could  not  divide 
egacy  among  themselves,  nor  could  it  go  else* 
where  under  provisions  of  will  relating  to  lapse 
or  failure  of  legacies,  but  equity  court  should 
have  devoted  it  to  benefit  of  inhabitants  of 
city  for  protection  against  five.— Sherman  v. 
Richmond  Hose  Co.  No:  2,  176  N.  Y.  8.  & 
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CHATTEL  MORTGAGES. 


Vn.   REMOVAL  OB  TRANSFER  OF 
PROPERTT  BY  MORTGAGOR. 

(A)  BlcbtM  aiiA  LiaMUtles  of  PartiMk 

«=>225(2)  (N.Y.Sup.)  Where  plaintiff  sold  a 
mare,  taking  a  chattel  mortgage  for  the  price, 
the  payments  on  which  became  due  March  let, 
June  let,  and  September  1st,  and  the  mort- 
gagor traded  the  mare  with  defendant,  telling 
him  the  mare  was  free  from  mortgage,  to 
hold  defendant  liable  for  conversion  of  the  mare 
he  must  have  sold  her  as  late  as  March  1st.— 
Madm  V.  McDonald,  176  N.  Y.  S.  792, 
^=>229(3)  (N.T.Sup.)  In  an  action  for  conver- 
sion of  a  mortgaged  mare,  the  burden  was  up- 
on plaintiff  to  establish  his  allegation  of  a  con- 
version by  defendant,  and  not  upon  defendant 
to  disprove  it— Madill  v.  McDonald,  176  K.  T. 
£L702. 

CHILDREN; 

S«e  Parent  and  Child. 

CHURCHES. 

See  BeUgiom  Societies. 

^  CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

S««  War,  «s»13. 

CLERKS  OF  COURTS. 

S««  Coate,  «3»76,  162;  Mandamua,  «3>10. 

COLD  STORAGE. 

See  Warehousemen,  ^s»2p, 

COMMERCL 

IZa  81XBJSOT8  OF  BEOULATIOir* 

^»27(6)  (N.T.Sup.)  An  employ^  of  a  railroad 
company,  who  was  fataHy  burned  while  clean- 
mgr  a  car  homeward  bound  on  an  interstate  trip, 
while  standing  in  defendant's  yard  awaiting  de- 
lirery  to  another  carrier,  was  engaged  at  the 
time  of  his  injury  in  "Interstate  commerce." 
and  not  entitled  to  recover  under  the  Wort- 
men'a  Compensation  Act.— Kinsella  v.  New 
York  Cent.  R.  Co..  175  N.  Y.  S.  863. 

COMMERCIAL  PAPER. 

See  BiHs  and  Notes. 

COMMISSIONS.  ' 

See  Pandon,  ^==>14.. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  imd  Settlement. 


COMPROMISE  AND  SETTLEMENT. 

See  Accord   and   Satisfaction;    Attorney   and 

Client,  «=s>189;  Bailment,  ^=s>Z8. 
^s>S(3)  (N.Y.Sup.)  In  an  action  for  price  of 
goods  sold,  where  a  settlement  by  substitution 
of  other  goods  was  alleged,  a  written  stipula- 
tion settling  the  case  was  unnecessary;  plain- 
tiff having  admitted  in  open  court  that  there 
had  been  a  setttement  agreement,  which  had 
been  acted  on. — ^Naegeli  Furniture  Co.  v.  Hol- 
stein,  176  N.  Y.  S.  779. 

€bs>I5(2)  (N.Y.Sup.)  An  action  haviag  been  set- 
tled, it  cannot  thereafter  be  brought  to  triaL 
— Naegeli  Furniture  Co.  v.  Holsteia»  176  N.  Y. 
S.  779. 

CONDEMNATION. 

See  Bminent  Domain. 

CONSPIRACY. 

See  Action,  e=»38. 

CONSTITUTIONAL  LAW, 

See  Statutes,  «=o64-101. 
For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

11*   CONSTRUCTIOir,   OPEHATIOlf, 

AND  eutobcemekt  of  CON- 

STITUTIONAI.  PROVISIONSa 

<S=:»43(1)  (N.Y.Sup.)  The  fact  that  the  people 
of  other  eounties  have  acquiesced  In  the  pas- 
sage of  local  legislation  affecting  them  is  no 
answer  to  the  objection  that  an  act  affecting 
a  particular  county  is  tmconstitutional  as  spe- 
cial legislation.— People  ex  rel.  Cotte  v.  Gil- 
bert, 175  N.  Y.  S.  106. 

^=s>43(l)  (N.Y.Sup.)  A  party  may  waive  the 
benefit  of  a  eomstltiitioBal  pnmsion.— Bridge- 
port Const.  Co.  V.  Duffey,  175  N.  Y.  S.  658. 
$=945  (N.Y.Sup.)  An  act  of  Congress  is  Re- 
sumed to  be  valid  unless  its  invalidity  plainly 
ai)pears,  and  its  invalidity  should  rarely  be  de-* 
termined  by  a  court  of  first  instance.— Biesants 
V.  Supreme  Council  of  Royal  Arcanum,  ITS  N. 

Y.  8.  46.  

«ss>48  (N.Y.)  Wlfen  the  constitutionality  of  an 
act  of  the  Legislature  Is  o^esttoned,  every  rea- 
sonable doubt  must  be  resolveu  in  favor  of  its 
validity.— People  ex  reL  Cotte. Vi  Qilber^  129 
N.  E.  79,  226  N.  Y.  lOa 

4=948  (N.Y.Sup.)  An  act  of  OoBgresfl  is  pre- 
sumed to  be  valid,  unless  its  invalidity  plainly 
appears.— Biesantz  v.  Supreme  Counoil  of  Boy- 
al  Arcanum,  175  N.  Y.  S.  46. 

X.  BQUAL  PROTECTION  OF  IAW8. 

«=a>24»  (N.Y.Sup.)  Act  Cong.  March  21,  1918, 
f  10  <U.  S.  Comp.  St  1918,  |  3115%  j),  author- 
izing actions  and  judgments  against  carriers 
for  damages  sustained  by  employes  and  others 
while  railroad  is  being  operated  by  federal  au- 
thorities, held  violative  of  BMfth  Amendment  of 
federal  Constitution  as  depriving  railroad  of 
equal  protection  of  laws  m  subjecting  it  to 
liability  and  seizure  of  property  for  Injuries  to 
former  employ^  while  property  is  under  federal 
control.-^Schnmacher  ▼.  Pennsylvania  R.  Co., 
175  N.  Y.  S.  84. 
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XI.  mrB  PROOESs  of  ijlw. 

^=»297  (N.Y.Sup.)  Act  Cong.  Mnrch  21,  1918, 
f  10  (U.  S.  Comp.  St.  1918,  §  3115% j),  author- 
izing actions  and  judgments  against  carriers  for 
damages  sustained  by  employes  and  others 
while  railroad  is  being  operated  by  federal  au- 
thorities, despite  provision  that  no  process 
shall  be  levied  against  any  property  under 
such  "federal  control,"  held  violative  of  Fifth 
Amendment  of  federal  Constitution,  as  depriv- 
ing railroad  of  its  property  without  due  process 
of  law,  in  subjecting  it  to  liability  and  seizure 
of  its  property  for  injuries  to  its  former  em- 
ploy6  while  its  property  is  tinder  federal  con- 
trol—Schumacher v.  Pennsylvania  R.  Co.,  175 
N.  Y.  S.  84. 

^=>300  (N.Y,Mlin.Ct.)  At  common  law  a  board- 
ing house  keeper  had  no  lien  upon  chattels  of  a 
third  person  brought  on  the  premises  by  the 
'  boarder,  and  Lion  Law,  §  181,  extending  the 
lien  to  such  chattels,  woald  deprive  the  owner 
of  property  without  due  process  of  law,  and 
would  be  unconstitutional.— Van  Laar  v.  Mar- 
chesini,  175  N.  Yv  S.  456. 

^=s>306  (N.Y.Sup.)  Trading  with  the  Enemy 
Act,  f  t  (U.  S.  Comp.  St.  1918,  S  3115%d), 
providing  a  summary  method  for  obtaining  pos- 
session of  an  enemy's  property,  is  an  exercise 
of  the  right  conferred  upon  Congress  by  Const. 
U.'S.  art.  1,  i  8,  subd.  11,  and  secUon  9  of 
said  act,  giving  any  one  not  an  enemy  the  right 
to  sue  the  alien  property  custodian  in  the  fed- 
eral court,  satisfies  the  Fifth  Amendment  as 
to  due  process  of  law.— Biesantz  v.  Supreme 
Council  of  Royal  Arcanum,  175  N.  Y.  S.  46. 

CONTEMPT. 

See  Appeal,  «;=»1208;    Mandamus,  «=:>186. 

CONTINUANCE. 

See  Courts,  «=»99;  Judgment,  «=»138,  169. 

<Ss»49  (N.Y.Sup.)  Motion  to  adjourn  trial  on 
ground  of  sickness  of  defendant's  counsel  will 
be  granted  on  terms.— Roth  v.  Lubarsky  Co., 
175  N.  Y.  S.  499. 

CONTRACTS. 

See  Action,  «3»69;  Appeal,  <e=»173.  1177;  At- 
torney and  (5lient,  <©=s>86,  123,  147,  190; 
Bailment,  ^S3>14;  Bills  and  Notes;  Brokers, 
«=5>56,  60,  82,  86;  Compromise  and  Settle- 
ment; Courts,  «=>24,  97,  170;  Covenants; 
Damages,  «=5>12,  184;  Divorce,  <&=»226;  Ev- 
idence, <©=>215,  265,  397.  411,  442;  Execu- 
tors and  Administrators,  ^=»97;  Frauds, 
Statute  of;  Highways,  ^c=>113;  Husband  and 
Wife,  ^=»270;  Indemnity;  Insurance,  ^» 
143;  Joint  Adventures,  ^=s>7;  Landlord  and 
Tenant,  <&=»34,  162,  169:  Licenses,  <8=»24; 
Master  and  Servant,  <d=>8.  39,  40,  330;  Mu- 
nicipal Coroorations,  «=>253,  400;  Negli- 
gence, ^ss>134;  New  Trial,  <es=>72;  Patents, 
«c»216;  Pleading,  ^=»139,  318;  Principal 
and  Surety,  ^=s>81;  Sales;  Shipping,  ^s»22; 
Specific  Performance:  States,  ^=>94.  104, 
184;  Stipulations;  Vendor  and  Purchaser; 
WUls,  <S=>58. 


1.  REQUISITES  AMP  VAUDmr. 

(A)  Nature  and  Eaaentlala   In   General. 

^=>t  N.Y.Sup.)  Where  plaistifiTs  rugs  were 
delivered  to  defendant  to  be  cleaned,  and  were 
damaged  or  destroyed  by  fire  while  in  his  pos- 
session, the  remark  of  defendant's  driver,  on 
taking  the  rugs,  that  they  would  be  returned  in 
eight  or  nine  days,  assuming  that  the  driver 
had  authority  to  contract  as  to  time,  was  but 
an  expression  of  opinion,  and  did  not  amount 
to  a  contract  agreement. — Shablow  v.  Bloom - 
field.  175  N.  Y.  S.  865. 

®=»|0(1)  (N.Y.)  A  syndicate  agreement  between 
promoters  and  subscribers  to  bonds  of  a  corpora- 
tion, to  be  organized  in  the  futore,  authoriz- 
ing promoters  to  borrow  money,  held  not  void 
on  its  face  for  lack  of  mutuality  or  considera- 
tion.—Jermyn  V.  Searing,  122  N.  B.  706,  225 
N.  Y.  525. 

(B)  Parti e«,  Propoaala>  and  Aceeptanoe. 

€=»I5  (N.Y.Sup.)  Contract  whereby  party 
agrees  to  deposit  money  in  treasury  of  corpo- 
ration to  be  organized,  to  raise  money  for  ancb 
corporation,  and  to  pay  stipulated  amount 
monthly  to  inventors  of  the  product  to  be  man- 
ufactured by  it,  without  specifying  manner  of 
incorporation,  purposes,  duration,  capital  stock, 
and  number  of  directors,  and  the  security  to  be 
issued  for  the  amount  such  party  has  agreed 
to  raise,  and  where  there  has  been  no  meeting 
of  the  minds  of  parties  as  to  such  matters,  is 
unenforceable,  showing  no  benefit  to  be  derived 
by  such  party  from  such  payments. — Fairfax 
Hotel  Co.  ▼.  Barrios,  176  N,^Y.  S.  553. 

(F)    LevalltT  of  Objeet   and   of   Consider* 
atlon. 

«=5>I23(1).  (N.y.Sup,)  Contract  whereby  de- 
fendant agreed  to  pay  plaintiff  a  certain  com- 
mission upon  contracts  procured  by  the  latter 
for  the  former  from  the  United  States  govern- 
ment for  furnishing  equipment  for  the  army 
and  navy,  wilh  not  be  held  void  as  against  pub- 
lic policy;  the  service  having  been  rendered, 
and  there  being  nothibg  to  indicate  that  any  se- 
cret or  improper  methods  were  used  to  influ- 
ence officials'  action  in  awarding  contracts.— 
Beck  V.  Bauman,  175  N.  Y.  S.  881. 
^=>l3a(l)  (N.Y.)  The  law  of  contracts  ia  no 
more  vital  than  the  Penal  Law,  there  being  no 
degrees  in  legal  obligations,  and  the  courts  will 
not  enforce  a  contract  where  in  doinx  ao  would 
uphold  violation  of  a  Penal  Law.—Morgan  Mu- 
nitions Supply  Co.  V.  Studebaker  Corporation 
of  America,  123  N.  B.  146,  226  N.  Y.  94. 
<S=>138(1)  (N.Y.Sup.)  An  obligation  wttl  be  en- 
forced, though  directly  connected  with  an  il- 
legal transaction,  if  it  is  supported  by  an 
independent  consideration,  so  that  plaintiif 
does  not  require  the  aid  of  the  illegal  transac- 
tion to  make  out  his  case.— Measersmith  v. 
American  FideUty  Co.,  175  N.  Y.  8.  109. 

II.   CONSTRUCTION   AND    OPEBA- 

noN. 

(A)  General  Rales  of  Gonetraetion. 

<es>450  (N.Y.)  Nothing  can  be  added  to  or  read 
into  a  written  agreement  nnless  there  be  am- 
biguity which  gives  play  for  judicial  interprs- 
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Utiui.^-JenDjii  y.  SeariBg,  122  N.  E.  706i,  225 
N.  Y.  525. 

^=»I54  I'N.Y.Sup.)  Keasonablenesfl  is  the  rule 
for  construing  contracts  and  determining  their 
impttcat3ioi|«.>-09rs8  t.  Btssick,  175  N.  T.  8. 
670. 

^=»168  (N.Y.SubO  Where  a  party  stipulates 
with  another  to  do  a  certain  thing,  he  thereby 
impliedly  promises  that  he  will  do  nothing 
which  will  hinder  or  obstruct  that  other  from 
doing  that  thing.— Cams  y.  ^assick,  175  N.  Y. 
S.  670.  ^  ^ 

Courts  are  bound  to  give  the  same  force  and 
effect  to  implied  agreements,  where  such  impli- 
cations are  determinable,  as  to  the  parts  which 
are  expressed.— Id. 

«=>»70(1)  (N.Y.)  Where  the  amended  contract 
in  suit  was  at  least  ambiguous,  the  trial  court 
erred  in  excluding  evidence  showing  the  prac- 
tical construction  put  upon  it  by  the  parties 
themselves.— Clark  y.  Carolina  &  Y.  B.  By. 
Co.,  122  N.  E.  453,  225  N.  Y.  589. 

(B)  PftrttM. 

<^s»  187(1)  (N.Y.Snp.)  Where  a  contract  be- 
tween a  municipal  corporation  and  a  contrac- 
tor contained  provisions  for  restoration  by 
contractor  of  pneumatic  tubes  under  a  street 
belonging  to  a  third  person,  such  third  person 
may  sue  to  enforce  proper  performance  of 
such  proyisioD.--New  York  Pneumatic  Service 
Co.  V.  P.  T.  Cox  Contracting  Co.,  175  N.  Y. 
8.  153. 

(€)  Si&bJ«e«-BfaLtt«v. 

^=:»189  (N.Y.Sup.)  Not  to  prevent  perform- 
ance by  any  other  party  is  an  implied  condition 
of  every  contract.— Argus  Co.  v.  Breslin,  175 
N.  Y   8.  853. 

€==»I98(2)  (N.Y.Sup.)  Building  contract,  pro- 
viding for  removal  by  contractor  of  "column 
footings,**  required  contractor  to  excavate  iron 
grillage  imbedded  in  concrete  four  or  six  inch- 
es in  depth,  and  constituting  footings  of  iron 
columns  erected  to  support  old  building  on  site 
where  new  building  was  being  constructed.— 
Kinney  y.  Massachusetts  Bonding  &  Ins.  Co.. 
175  N.  Y.  S.  398. 

«=>f99(l).  (N.  Y.  Sup.)  ArchiJ;ecU.  who  had 
caused  construction  of  grillage  as  column  foot- 
ings for  old  building,  were  not  required,  In  mak^ 
ing  plans  and  specifications  for  new  building  oil 
the  same  site,  requiring  contractor  to  remoye 
"column  footings,"  to  specifically  notify  bidding 
contractors  that  removal  of  ''column  footings 
included  removal  of  grinage,  where  instructions 
to  bidding  contractors  called  upon  contractors 
to  inspect  the  site  before  estimating.— Kinney 
y.  Massachusetts  Bonding  &  Ins.  Co.,  175  N. 
Y.  S.  398. 

(F)  OompettsatloB. 

«cs»229,(Z)  (N.Y.)  Where  plaintiff  contracted  to 
do  engineering  work  for  defendant,  furnishing 
necessary  plans  at  his  own  expense,  for  6  per 
cent,  of  cost  price,  less  part  of  wages  of  cer- 
tain employes  and  certain  office  expenses  of 
defendant,  in  amendment  wnereby  plaintiff 
agreed  he  should  not  receive  more  than  ^,000, 
be  merely  limited  balancepayable  after  deduc- 
tion of  expenses  to  $6,000,  and  did  not  agree 
he  should  receive  $6,000,  at  most,  less  etpens- 

176N.Y.S.-60 


es,— Chirk  v.  Carolina  &  Y.  B.  By.  Co.,  122  N. 
E.  453,  226  N.  Y.  589. 

<©=»232(4)  (N.Y.Sup.)  Where  specifications  for- 
bid contractor  to  do  any  extra  work  without 
written  order,  signed  by  architect,  stating  its 
cost,  contractors'  claims  for  extra  work  can 
only  be  justified,  when  an  estimate  is  submitted 
and  an  order  in  writing  by  the  architect  given. 
—Kinney  v.  Massachusetts  Bonding  &  Ins.  Co., 
175  N.  Y.  S.  398. 

XV.  RESCIS8IOK  AKO  ABANDON- 
MENT. 

^=»256  (N.Y.Sup.)  Where  building  contractor's 
dissatisfaction  with  conditions  and  the  progress 
it  is  able  to  make  is  suffident  to  lead  to  an 
abandonment  of  contract,  such  abandonment 
should  be  made  promptly.—Sinney  y.  Massachu* 
setts  Bonding  A,  Ins.  Co.,  175  N.  Y.  8.  398. 

.  ▼.  PraiFOBKANCB  OR  BREACH. 

®=s»282  (N.Y.Sup.)  A  provision  of  a  contract 
whereby  defendant  agreed  to  pay  "the  sum  of 
$175,  payable  on  submission  of  proof  of  impres- 
sion of  the  portrait,  proof  of  biographical 
study  to  be  submitted  for  approval,*'  required 
the  submission  by  plaintiff  of  proof  of  bio- 
graphical study,  and  contemplated  that  defend- 
ant had  the  right  to  approve  or  disapprove, 
which  right  could  be  waived,  either  expressly 
or  by  way  of  estoppel.— Argus  Co.  v.  Breslin, 
175  N.  Y.  a  853. 

Where  defendant  agreed  to  pay  "the  sum  of 
$175  payable  ou  submission  of  proof  impression 
of  the  portrait,  proof  of  biographical  study  to 
be  submitted  for  approval,*'  she  could  require 
suitaUe  correction  or  improvement  of  the 
study,  but  had  no  right  to  prevent  completion 
of  the  publication  contract  by  arbitrarily  re- 
fusing either  to  approve  or  disapprove.— Id. 

Where  defendant  was  permitted,  uuder  a 
contract  for  publication  of  a  portrait  and  bio- 
graphical study,  to  disapprove  of  the  study 
upon  its  merits,  and  upon  he?  own  admission 
refused  to  examine  the  proof  for  purpose  of 
approval,  plainti#s  only  course  was  to  print 
the  portrait,  autographl  and  sketch,  ana  de- 
fendant was  estopped  thereafter  from  assert- 
ini;  her  failure  to  comply  with  the  contract 
provision  relating  to  approval.— Id. 
<e=:>294  (N.Y.Ct.Cl.)  Becoverv  for  substantial 
performance  of  a  contract  is  limited  to  the  con- 
tract price,  less  the  amount  which  it  would 
cost  the  adverse  party  to  complete  exact  per- 
formance.—Stanton  y.  State,  176  N.  Y.  S.  668. 
^=»295(1)  (N.Y.Sup.)  Where,  by  inadvertence 
or  mistake,  a  minor  deviation  from  the  con- 
tract specifications  for  construction  of  a  build- 
ing was  made,  which  involved  no  damage  to  the 
defendant  owner,  who  took  possession  of  and 
continued  to  use  the  building,  without  seeking 
to  disturb  the  work  done,  the  contractor  was 
entitled,  in  an  aetion  for  the  contract  price,  to 
prove  that  he  substantially  performed  the  con* 
tract,  and  that  the  defendant  suffered  no  dam- 
age through  an  innocent  mistake.— Jacobs  (k 
Youngs  v.  Kent,  175  N.  Y.  S.  281. 
«s»303(4)  (N.Y.Sup.)  When  the  obligation  of 
peKormance  by  one  party  to  a  contract  presup- 
poses the  doing  of  some  act  on  the  part  of  the 
other,  the  neglect  or  refusal  to  perform  such 
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act  dispenses  with  the  obligation  of  perform- 
ftnce  by  the  other.— Kinney  y.  Massachusetts 
Bonding  &  Ins.  Co.,  175  N.  Y.  S.  398. 
^ss>303(5)  (N.Y.Sup.)  That  general  contractor 
was  somewhat  delayed  in  construction  of  build- 
ing by  failure  of  steel  contractor  to  begin  or 
finish  his  own  work*  as  was  contemplated  by 
all  parties,  did  not  in  itself  justify  abandonment 
of  contract  by  general  contractor,  where  his 
contract  was  not  dependent  upon  steel  contract 
and  had  been  entered  into  before  owners  bad 
made  contract  with  steel  contractor.— Kinney 
y.  Mabsachusetts  Bonding  &  Ins.  Co.,  175  N.  x. 
S.  398. 

4e»3J6(3)  (NXSup.)  Where  defendant  agreed 
to  pay  "the  sum  of  $175,  payable  on  subads- 
sion  of  proof  impression  of  the  portrait,  proof 
of  biographical  study  to  be  submitted  for  ap- 
proval," she  could  require  stuitable  correction 
or  improvement  of  the  study,  but  had  no  right 
to  preyent  compLetioii  of  the  poMieetitBi  oon- 
tract  by  arbitrarily  refusing  either  to  approve 
or  disapprove,  and  by  urging  a  matter  foreign 
to  the  contract  as  a  ground  of  her  action,  she 
is  estopped  from  asserting  other  grounds  of 
disapprovaL— Argus  Co.  y.  Breslin,  175  N.  T. 

<^326  (N.Y.Ct.Cl.)  One  claiming  to  recover 
for  work  done  under  contract  is  not  always 
barred  by  his  failure  exactly  to  perform  his 
contract,  as  an  omission  may  be  so  trivial  as 
to  be  wholly  disregarded,  or  may  be  substan- 
tial, and  yet  be  of  such  a  character  and  undei^ 
sucn  circumstances  as  to  permit  a  recovery  on 
principle  of  substantial  performance.— General 
Const.  Co.  y.  State,  175  N.  Y.  S.  576. 
^=>322(3)  (N.Y.Sup.)  In  action  to  recover 
agreed  price  for  writinpr  a  scenario  to  be  us^d 
in  defendant's  motion  picture  business,  evidence 
held  to  warrant  verdict  for  plaintiff,  even  if 
agreement  was  that  scenario  should  meet  with 
defendant's  entire  approval.— Johnston  v.  May- 
fair  Film  Corporation,  175  N.  Y.  S.  494. 

VI.  ACTIONS   FOR  BREACH. 

^=:»329  (N.Y.)  While  it  is  proper  for  an  at- 
torney to  comment  on  delay  in  commencing  an 
action  as  bearing  on  the  merits  of  plaintiffs 
claim,  plaintiff  in  an  action  against  a  subcon- 
tractor to  recover  for  materials  furUished  was 
not  obliged  to  furnish  direct  evidence  showing 
an  excuse  for  failure  to  commence  the  action 
earlier.- ColUns  v.  Kelly,  123  N.  B.  74. 
<g=»350(l)  (N.Y.Sup.)  Evidence  held  insuffi- 
cient to  sustain  claim  of  building  contractor 
that  compensation  as  an  extra  was  promised 
by  architects  far  removal  of  grillage,  consti- 
tuting footings  of  iron  columns  erected  to  sup- 
port old  structure  on  site  on  which  contractor 
was  constructing  new  buildinff.— Kinney  v. 
Massachusetts  Bonding  &  Ins.  Co.,  175  N.  T. 
S.  398. 

CONVICTS. 

See  Pardon,  ^ss>14. 

CORPORATIONS. 

See  Abatement  and  Revival,  e=:»39;  Action, 
^=^38;  Banks  and  Banking;  Carriers:  Cem- 
eteries, ^=^11,  13;    Contracts,  ^s»15;  Gas; 

.  Mone^  Received,  ^=^,  17;  Municipal  Cor- 
porations;  Physicians   and    Surgeons,   ^=:»4; 


Raflroads;  Sales,  ^=s>355;  Stfttes,  9=»8i, 
184;  Street  Railroads;  Taxation,  «=3»47,  376; 
Wills,  <8=»617. 

I.  INCORPORATION  AlTD  ORGAN- 
IZATION. 

<$=»28(3)  (N.Y.Sup.)  Where  the  directors  of  a 
corporation  at  the  termination  of  its  existence 
did  not  proceed  to  wind  up  its  afEaira  as  trus- 
tees for  the  creditors  and  stockholders,  as  re- 
quired by  General  Cori>oration  Law,  f  SS,  but 
continued  for  several  years  to  transact  busi- 
ness as  a  going  corporation,  the  corporation 
had  a  de  facto  existence,  since  there  was  a 
user  of  the  corporate  right  and  an  act  (sec- 
tion 37)  under  which  its  existence  could  be 
legally  extended,  and  the  voluntary  adjudica- 
tion in  bankruptcy  of  such  corporation  could 
not  be  coUateraQy  attacked  by  the  acting  di- 
rectors in  a  suit  by  the  trustee  in  bankruptcy. 
—Wilson  V.  Brown,  175  N.  Y.  S.  eSS. 

IV.   CAPITAI.,  STOCK,  ANB  I>IVI- 


^=976  (N.Y.)  Agreements  to  subscribe  for  stock 
of  a  corporation  to  be  formed  presuppose  or- 
ganization of  corporation  before  they  become 
binding  and  enforceabIe.^Jermyn  y.  Searing, 
122  N.  B.  706,  225  N.  Y.  525. 
<3=»80(6)  (N.Y.)  Where  an  individual  promot- 
ing corporation  fraudulently  and  positiyely,  as 
with  personal  knowledge,  stated  that  corpora- 
tion was  to  be  formed,  and  that  a  certain 
amount  of  stock  was  to  be  issued  and  was  to 
be  paid  for  in  cash,  when  he  knew  that  stock 
would  not  be  paid  for  in  cash,  one  to  whom 
such  representations  were  made  and  who  was 
induced  thereby  to  subscribe  may  have  sub- 
scription canceled  and  recover  money  paid  to 
corporation.— Ritzwoller  y.  Lurie,  122  N.  B. 
634,  225  N.  Y.  464. 

In  an  action  against  a  corporation  to  cancel 
a  subscription  for  stock  on  the  ground  of 
fraudulent  representations  of  an  individual  in- 
ducing the  subscription,  such  individual  is  not 
&  necessary  or  proper  party.— Id. 

<D)  Vr«nsfer  ot  Slutres. 

<S=>I23(7)  (N.Y.Sup.)  In  view  of  Personal 
Property  Law,  ({  162-185,  the  .legal  title  of 
stock  deposited  as  collateral  for  a  loan,  with 
the  indorsement  of  the  firm  to  which  the  stock 
had  been  issued,  vested  in  the  pledgee,  as 
against  a  plaintiff  seeking  to  reclaim  the  stock, 
notwithstanding  plaintiff  might  have  a  benefi- 
cial interest  therein,  as  between  himself  and 
the  pledgor.— Iowa  Securities  Corporation  y. 
Ridgewood  Nat.  Bank.  175  N.  Y.  S.  776. 
<S=»I23(10)  (N.Y.)  Under  ordinary  drcum- 
stances,  it  is  the  right  of  tfa^  pledgee  of  Btock 
to  collect  dividends  and  to  apply  them  to  the 
reduction  of  the  indebtedness  for  which  the 
stock  is  held  as  security,  representing  not 
only  his  own  interests  as  pledgee,  but  also  be- 
ing under  a  duty  to  the  pledgor.— Brightson  v. 
Claffin,  122  N.  B.  458,  225  N.  Y.  469. 

Where  pledgee  of  its  own  corporate  stock  as 
security  for  subscriber's  notes  for  par  value 
sold  9upU  stock  at.  auction  when  it  had  declared 
di^dends  thereon  which  bad  passed  into  its 
possession  in  the  form  o|  checks,  sudi  pledgee 
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was  Bot  aiitUoifa«di  as  asalnst  the  pledfor;  to 
aeU  such  divideodB  with  the  stock,  bat  ahonld 
have  u>plied  them  to  the  Indebtedneae.— Id. 
<S=>I23(24)  (N.y.)  It  beins  unlawful  for  presi- 
dent of  company  to  whioh  ita  own  stock  had 
been  pledged  as  security  for  snbscriber's  notes 
for  par  value  to  sell,  in  foreclosing  pledge, 
stock  dividends  which  had  accrued  and  were  in 
effect  money,  his  misconduH  Infected  the  sale 
of  the  pledged  stock,  sale  being  entire  one  of 
both  stock  and  dividends,  so  that  whole  trans- 
action was  unlawful  as  against  pledger.— 
Brightson  v.  Oailiii,  122  N.  BL  458,'  225  N.  Y. 
469. 

Pledgor  of  stock  to  issuing  company  to  secure 
notes  for  par  value,  who  assigned  his  rights  to 
his  wife,  and  the  wife  herself,  held  not  estopped 
to  urge,  in  wife's  action  for  conversion  against 
president  of  company,  who  sold  stock  at  auc- 
tion to  foreclose  pledge,  that  sale  of  stock  with 
accrued  dividends  was  illegal,  president  having 
been  chargeable  with  knowledge  of  law  con- 
demning sale,  and  pledgor  having  done  no  act 
inducing  him  to  believe  sale  was  lawful,  etc.— Id 

Delay  by  pledgor  of  corporate  stock  to  the 
compan:|r  to  secure  notes  for  subscriptioo  price, 
or  by  lus  wife,  his  assignee,  in  bringing  action 
to  set  aside  invalid  foreclosure  sale  of  pledged 
stock  with  accrued  dividends  b^r  president  of 
company,  held  not  such  as  constituted  acquies- 
cence as  matter  of  law  in  the  illegal  sale  and  a 
waiver  of  existing  rights.-— Id. 

Where  stock  was  pledf^ed  to- issuhis  company 
as  security  for  subscription  price,  and  president 
of  company  illegally  sold  stock,  with  accrued 
dividends,  to  foreclose  pledge,  in  action  for  con- 
version against  him  by  snbscriber's  assignee, 
president  was  entitled  to  reduce  recovery  by  de- 
ducting subscriber's^indebtedness  on  stock  when 
sold.— Id. 

(E2)    Inicreaty   Dlvldcndta,   ajid   New   Stock. 

«=»I52  (N.Y.Sup.)  "Stockholders"  are  not 
creditors  of  a  corporation,  but  are  simply  the 
owners  of  shares  or  interests  therein,  and  are 
entitled  to  distribution  from  the  corporate 
property  only  when  corporate  funds  are  made 
available  therefor  by  proper  action  of  the 
board  of  directors.— Hastings  v.  International 
Paper  Co.,  175  N.  Y.  S.  815. 

The*  directors  of  a  corporation  alone  can 
say  when  and  how,  and  to  what  extent,  divi- 
dends are  to  be  paid.— Id< 

When  purchasers  of  preferred  stock,  pro- 
viding for  a  dividend  out  of  surplus  net  profits, 
take  their  certificates,  they  take  them  with 
full  knowledge  of  the  general  rules  applicable 
thereto,  and  knowledge  that  the  term  "surplus 
net  profits"  does  not  mean  simply  surplus  car- 
ried on  the  books,  but  contemplates  surplus 
net  profits  over  and  above  all  surplus  and  re- 
serves made  by  the.  directors  in  their  discre- 
tion for  properly  conducting  the  corporate 
business. — ^Id. 

A  preferred  stock  certificate,  entitling  the 
holders  to  cumulative  dividends  out  of  any 
and  all  surplus  net  profits,  at  a  certain  rate, 
payable  in  quarterly  installments  in  preference 
and  priority  to  any  payment  of  any  dividend  on 
the  common  stock  for  such  quarter,  does  not 
deprive  the  directors  of  the  corporation  of 
their  usual  powers  in  respect  to  declaring  divi- 
dends.—Id. 


In  an  action  to  compel  a  corporation  to  de- 
clare deferred  cumulative  dividends  on  pre- 
ferred stock,  the  actioii  of  the  board  of  direc- 
tors in  refusing  to  declare  a  33^  per  cent, 
cash  dividend,  and  in  declaring  dividends  pay- 
able 7^  per  cent  in  cash,  14  ^r  cent,  in  cu9>tt- 
lative  preferred  stock,  and  12  per  cent  In 
common  stock,  h^ld  not  an  abuse  of  discretion, 
notwithstandiug  a  surplus  was  available  where- 
by a  full  cash  payment  could  be  made.— Id. 

V.  MEMBERS   AND   8TOCBXCOLDEB8. 

(A)  Rlffhta  mnd,  Uabllitlea  mi  to  Corpora- 
tion. 

<S=s>l74  (N.Y.Sup.)  Stockholders  of  a  coiiMra* 
tion  are  pro  tanto  the  equitable  owners  of  the 
corporation.— Holmes  v.  Camp,  175  N.  Y.  & 
349. 

<d=»l82  (N.YwSup.)  Although  a  meeting  for 
sale  of  property  was  called  a  directors'  meet- 
ing, where  those  who  constituted  the. board  ei- 
ther owned  or  represented  every  share  of  stock, 
and  directors  who  owned  two- thirds  of  the 
stodc  voted  in  favor  of  sale,  the  corporation  and 
assenting  stockholders  cannot  daim  that  ths 
sale  was  ultra  vires  and  void,  though  Stock 
Corporation  Law,  S  16,  requires  that  consent 
be  obtained  at  a  stockholders'  meeting.-^In  re 
Drosnes,  175  N.  Y.  S.  62a 

Although  meeting  for  sale  of  oaJ^  property 
which  would  .enable  corporation  to  carry  on 
business  for  which  it  was  created  was  called  a 
directors'  meeting,  where  those  who  constitut- 
ed the  board  either  owned  or  represented  every 
share  of  stock,  and  directors  who  owned  two- 
thirds  of  the  stock  voted  in  favor  of  sale,  Jield, 
that  sale  was  at  most  voidable,  despite  Stock 
Corporation  Law,  {  16,  so  that  claim  of  ultra 
vires  could  not  be  set  up  as  between  the  stock- 
holders.—Id. 

Although  meeting  for  sale  of  only  property 
which  would  enable  corporation  to  carry  on 
business  for  which  it  was  created  was  called  a 
directors*  meeting,  where  those  who  constituted 
the  board  either  owned  or  represented  every 
share  of  stock,  and  directors  who  owned  two- 
thirds  of  the  stock  voted  in  favor  of  sale,  held, 
that  the  minority  stockholder,  who  protested 
against  sale,  could,  despite  Stock  Corporation 
Law,  f  16,  requiring  consent  of  stockholders 
at  a  "stockholders'  meeting,"  elect  to  stand  on 
the  sale  and  procure  the  relief  provided  by  sec- 
tion 17,  requiring  purchase  of  minority  stock 
at  its  appraised  value.— Id. 
«S=»I89(11)  (N.Y.Sup.)  A  stockholder  in  a  sol- 
vent  corporation,  who  does  not  allege  in  his 
complaint  that  he  is  a  director  under  General 
Corporation  Law,  $  306,  or  that  the  directors 
upon  demand  refuse  to  sue,  is  not  entitled  to 
the  appointment  of  a  receiver,  though  he  al- 
leges that  the  president  of  the  corporation, 
made  defendant,  has  appropriated  the  corpo- 
rate books  and  refuses  to  perform  his  duties. 
— Soloway  v,  Junius  Coal  &,  Wood  Co.,  175  N. 
Y.  S.  1. 

VI.   OFFIOERS  AlfD  AOENTS. 

(O)   Rlivhts,  Dvtfea,   and   lilablllttoa    a«   to 
Corporation  and  It*  Members. 

^=>307  (N.Y.)  The  relation  of  corporate  direc- 
tors to  stockholders  is  essentially  that  of  trus- 
tee and  cestui  que  trust,  and  the  directors  are 
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bound  to  consdentioait  fftirneas,  morality,  and 
honesty  in  purpose,  and  held,  in  official  action, 
to  the  extreme  measure  of  candor,  unselfishness, 
and  good  faith.— Kayanauxh  y*  Kayanaugh  Eiut- 
ting  Co.,  128  N.  B.  149. 

<D)  l.t«bflttsr  for  Corporate  Debts  «nA 
Acta. 

€=»357  (N.T.Sup.)  Where  the  directors  of  a 
corporation,  whose  existence  had  terminated, 
failed  to  ydnd  up  its  affairs  as  trustees,  as 
required  by  General  Corporation  Law,  (  35, 
but  they  and  their  successors  continued  to 
carry  on  the  business,  it  was  not  misjoilider 
to  sue  ail  together  for  yarious  acts  of  miscon- 
duct, since  all  were  tnistees,  either  under  the 
statute  or  ex  malefido,  and  equity  has  power 
to  determine  their  seyeral  liabilities  in  one 
suit.— Wilson  y.  Brown,  175  N.  Y.  S.  688. 

Where  directors  of  a  corporation,  whose  ex- 
istence had  terminated,  carried  on  its  busi- 
ness as  a  de  facto  corporation,  instead  of 
winding  it  up  as  required  by  General  Corpo- 
ration Law,  I  85,  they  and  their  successors 
can  under  the  express  proyisions  of  section 
91a,  be  sued  in  one  action  for  separate  acts 
of  negligence  or  misappropriation.— Id. 

VII.   CORPORATE   POWERS   AND 
LIABIUTIES. 

(B)  Repreeentatldn  of  Corporatloit  by  Of- 
lleere  and  Aveats. 

«=>404(1)  (N.Y.Sup.)  General  manager  of 
corporation  has  no  such  plenary  power  to  sell 
out  its  entire  property  and  assets  as  would 
ayoid  necessity  of  purchaser  inquiring  as  to 
who  was  really  interested  in  company,  and  such 
inquiry  should  not  be  made  solely  of  general 
manager.— Curnen  y.  Ryan,  175  N.  Y.  S.  50. 
€=>432(8)  (N.Y.Sup.)  Neither  the  declaration 
of  alleged  resident  managing  agent  of  a  foreign 
corporation,  on  whom  process  was  seryed,  nor 
of  any  other  person  in  the  office,  with  respect 
to  agent's  authority  to  represent  defendant, 
is  binding  on  defendant  or  has  any  probatiye 
force  on  issue  with  respect  to  agency. — ^Loeb 
y.  Star  &  Herald  Co.,  175  N.  Y.  S.  412. 

(C)  Property  and  Coaveyancee. 

<8=>442  (N.Y.Sup.)  While  the  law  permits  a 
corporation,  upon  the  consent  of  two-thirds  of 
its  stockholders,  to  dispose  of  a  substantial  part 
of  its  assets,  or  eyen  of  all  its  assets,  when  it 
does  so  against  the  protest  of  the  minority,  it 
must  comply  with  the  conditions  prescribed  by 
the  statute  and  buy  the  minority  stock  at  its 
appraised  yalue.— In  re  Drosnes,  175  N.  Y.  S. 
628. 

(D)  Contraete  and  Indebtedneaa. 

^=»473  (N.Y.Sup.)  Interim  certificates  issued 
bv  trust  company,  representing  holder's  con- 
ditional right  to  receiye  from  trust  company 
definitiye  mortgage  bonds  of  corporation  when 
issued,  which  certificates  were  not  signed  b^ 
corporation,  and  did  not  contain  any  uncondi- 
tional promise  or  order  to  pay  a  certain  sum 
in  money,  and  were  not  payable  on  demand  or 
at  a  fixed  or  determinable  future  time,  were  not 
negotiable.—Babcoek  v.  National  Surety  Co., 
175  N.  Y.   S.  432. 

The  .bona  fide  purchaser  of  nonnegotiable  in- 
terim certificates  of  a  trust  company  obtained 


no  tittle  to  them,  wh«re  they  bad  been  stolea 
from  a  depositary,  and  was  not  entitled  to  re- 
coyer  thereon  as  against  deposttazy'a  sarety* 

Whether  interim  certificates,  exchangeable  on 
condition  for  definitiye  bonds  of  a  corporation, 
were  negotiable  instruments,  moat  be  deter- 
mined by  state  Negotiable  Instrumenta  Law, 
and  not  by  any  custom  of  commercial  or  busi- 
ness world  as  to  their  negotiability,  nor  by  the 
case  law,  when  it  conflicts  with  the  atatote. 

X  OONSOUDATIOK. 

^=»589  (N.Y.)  A  merged  c<Hrporation  under 
Stock  Corporation  Law,  |  15,  was  subrogated 
to  all  rights  and  remedies  of  one  of  the  original 
corporations  under  a  contract  of  indemnity 
against  loss  from  iniuries  to  senrants,  although 
contract  of  indemnity  proyided  that  contract 
could  not  be  assigned  without  written  consent 
of  insurer.— Syracuse  Lighting  Co.  v.  Mary- 
land Casualty  Co.,  122  N.  E.  723.  226  N.  Y.  25. 
^»590(5)  (N.Y.)  An  administratrix  of  a  serv- 
ant killed  in  service  of  a  corporation  merged 
with  another  corporation  under  Stock  Corpora- 
tion Law,  $  15,  haying  brought  suit  prior  to 
merger,  was  a  person  in  whose  fayor  a  liability 
existed  at  time  of  merger,  and,  as  to  her,  prop- 
erty of  defendant  corporation  in  the  custody 
of  the  merged  corporation  constituted  a  trust 
fund.— Syracuse  Lighting  Ca  y.  Maryland  Cas- 
ualty Co.,  122  N.  E.  723,  226  N.  Y.  25. 

XI.  DXSSOLtrTIOK  ANB  rORFETTUBE 
OF  FBAHCHISE. 

<S=»6I0(1)  (N.Y.)  The  law,  ordinary  justice,  and 
sound  business  policy  require  that  the  exist- 
ence of  a  corporation  shoild  not  be  attacked, 
within  the  period  fixed  by  its  charter,  by  its 
board  of  directors  acting  in  bad  faith,  fraudu- 
lently or  through  intent  to  punish  or  oppress 
a  stockholder  because  he  defends  himeelf  in  the 
courts  or  otherwise  against  their  illead  and 
unfair  acts.-— Kavanaugh  y.  Kayaaaach  JSnitting 
Co.,  123  N.  B.  148. 

<$=s>6IO(2)  (N.Y.)  Oea.  Corporation  Law,  {  221, 
contemplates  that  corporate  directors  shall  pro- 
ceed at  a  meeting  in  good  faith  and  through 
honest  belief  that  calling  for  stockholders' 
meeting  to  yote  on  dissolution  is  "adyisable** 
and  will  be  beneficial  and  profitable  to  the  cor- 
poration and  stockholders,  and  they  cannot  con- 
sider personal  wishes,  comfort,  or  adrantage.— 
Kayanaugh  y.  Kayanaugh  Knitting  Co.,  123  N. 

Equity  recognizes  that  the  stockholders  are 
the  proprietors  of  the  corporate  interests,  and 
are  ultimately  the  only  benefieiaries  thereof, 
and  managing  s'tockholders  are  bound  to  deter- 
mine and  control  the  question  of  corporate  dis- 
solution, under  Gren.  Corp^  Law,  §  aO,  in  re- 
gard to  which  they  occgpy  a  relation  of  trust 
as  between  themselyes  and  the  corporation,  and 
are  burdened  and  restricted  by  fiduciary  obliga- 
tions.— Id. 

In  taking  corporate  action  under  Gen.  Corpo- 
ration Law,  S  221,  to  dissolve  a  corporation,  the 
stockholders  are  acting  for  the  corporation  and 
for  each  other,  and  they  cannot  use  their  cor- 
porate power  m  bad  faith  or  for  their  individ- 
ual advantage  or  purpose.—Id. 

While  the  consent  of  those  who  coaatitnte  the 
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board  of  director»»  eatpgeaaed  at  a  meeting  of 
stockholders  held  vfider  the  statute,  in  favor 
of  diflsolttion,  Will  effect  it,  they  being  ma^r* 
ity  of  stoekholdera*  the  trust  relation  will  rest 
upon  them  in  the  stockholders'  meetincf,  and 
will  be  violated  in  the  absence  of  restraint  by 
bad  fflAth>  sel^intere8ta,  and  wrAAgfiit  intent 
—Id. 

€=s»613(4)  (N.T.Sup.)  Application  by  Attorney 
Oeneral  for  leave  to  bring  aotion  to  vacate 
charter  of  ^'Woodbury  Dental  Parlors  Compa- 
ny/* a  domestic  corporation  incorporated  in 
1907,  for  having  exercised  a  franchise  not  con- 
ferred by  law  in  practicing  dentistry  before  or 
after  January  1,  1916,  contrary  to  Public 
Health  Law,  (  203,  added  by  Laws  1916,  c. 
129,  will  be  denied,  where  there  is  no  sagges- 
tion  by  state  that  it  was  not  actively  engaged 
in  practicing  dentistry  on  that  date,  or  had 
ceased  to  exist  since  that  date.— Lewis  v.  Wood- 
bury Dental  Parlors  Co.,  175  N.  Y.  S.  269. 
^==>6I7(5)  (N.Y.Sup.)  Where  representative 
action  by  stockholders  of  subsidiary  corpora^ 
tion  was  instituted  prior  to  dissolution  of  cor- 
poration, and  was  brought,  not  only  on  behalf 
of  subsidiary  corporation,  but  also  indirectly 
for  benefit  of  holding  corporation,  appointment 
of  statutory  trusteea  in  dissolution  is  not  suf- 
ficient  ground  for  abating  action,  or  halting  it 
until  the  trustees  either  instituted  new  action 
or  petition  to  be  substituted  as  plaintiffs^  where 
trustees  are  same  persons  who  were  directors 
at  time  of  dissolulaon,  the  corporation  having 
up  to  that  time  refused  to  institute  an  action, 
wnere  statute  of  limitations  may  have  interven- 
ed as  a  defense  to  any  such  new  action,  where 
trustees  may  have  mside  no  objection  to  being 
made  parties  to  the  action,  where  it  has  been 
held  that  action  is  maintainable  by  stookhold- 
ers  of  holding  companv  indirectly  for  benefit 
of  holding  company,  w*bich  has  not  been  dis- 
solved, and  where  the  only  party  opposing  is 
one  into  whose  hands  have  been  traced  proceeds 
of  alleged  fraud  perpetrated  upon  the  stock- 
holders.—Holmes  v.  Camp,  175  N.  Y.  S.  349.  ' 
^=:»6I8  (N.Y.Sup.)  When  the  term  of  existence 
of  a  corporation  has  expired,  the  corporation 
ceased  to  exist  as  such,  under  General  Corpo- 
ration Law,  I  35;  the  provision  for  continu- 
ing corporate  existence  to  wind  up  affairs  in 
section  221,  applying  only  to  dissolution  be- 
fore the  expiration  of  the  term.— Wilson  v. 
Brown,  176  N.  Y.  S.  688. 
^=s>6l9  (N.Y.Sup.)  The  president  and  directors 
or  managers  of  a  Missouri  corporation^  made 
trustees  upon  its  dissolution  under  Missouri 
atatutes,  are  not  officers  of  the  court,  upon  the 
corporation's  dissolution,  but  merelv  statutory 
liquidators.— Holmes  v.  Camp,    175  N.   Y.   S. 

^=>620  (N.Y.)  Though  a  complaint  by  a  minora 
ity  stockholder  of  defendant  corporation  seek- 
ing to  enjoin  individual  defendants  as  directors 
and  majority  stockholders  from  continuing  pro- 
ceeding for  dissolution  does  not  allege  its  dura- 
tion «0  lilnited  in  certificate  of  incorporation 
pursiuuit  to  the  Business  Corporation  Law,  § 
2,  it  is  sufficient  if  its  allegations  clearly  sup- 
port the  inference  and  the  briefs  and  arguments 
of  the  counsel  assume  that  its  time  limit  had 
not  expired.— Kavanaugh  v.  Kavanaugh  Knit- 
ting Co..  123  N.  B.  148. 
Courts  cannot  pass  upon  the  question  of  ex* 


pedieDCT  of  the  dissolution  of  a  corporation, 
which  is  a  matter  for  the  board  of  directors 
and  stockholders  to  decide,  but  they  will,  when 
the  facts  presented  in  an  appropriate  action 
demand,  am'udge  whether  the  directors  and  ma- 
jority stockholders  have  acted  in  good  faith, 
and  grant  equitable  relief  where  they  were  act- 
ing in  bad  faith,  fraud,  or  in  breach  of  trust 
-Id.  • 

A  complaint  by  a  minority  stockholder  alleg- 
ing that  directors  composing  the  majority  of 
stockholders  were  proceeding  for  dissolution  of 
the  corporation  through  bad  faith,  and  for  per- 
sonal ends  and  in  violation  of  trust,  held  suffi- 
cient to  state  a  cause  of  action  to  present  the 
di89olution  by  injunction.— Id. 

Xa.  FOREIGN   OOBPOBATIONS. 

«=>642C4%)  (N.Y.Sup.)  Defendant  foreign 
corporation,  doing  no  business  within  the  state, 
except  to  solicit  and  take  advertising  matter, 
through  a  resident,  to  be  published  in  a  foreien 
newspaper,  held  not  to  be  "doing  business  with- 
in the  state,*'  or  to  have  property  within  the 
state,  so  as  to  enable  the  state  courts  to  ac- 
quire jurisdiction  over  defendant— Loeb  v.  Star 
&  Herald  Co.,  175  N.  Y.  8.  412. 
<$=s>668(5)  (N.Y.Sup.)  The  private  secretary 
of  one  tkrough  whom  defendant  foreign  cor- 
poration solicited  and  took  advertising  matter 
within  the  state,  to  be  published  in  defendant's 
foreign  paper,  held  not  the  "managing  agent*' 
of  defendant,  within  Code  Civ.  Proc.  |  432, 
subd.  3,  permitting  service  of  process  on  man- 
aging agent  withm  the  state.— Loeb  v.  Stax 
&  Herald  Co.,  175  N.  Y.  S.  412. 

That  private  secretary  of  one  through  whom 
defendant  foreign  corporation  solicited  and  took 
advertising  matter  assumed  to  act  as  agent 
for  defendant  is  not  sufficient  to  make  him  de- 
fendant's managing  agent,  within  Code  Civ. 
Proc.  i  432,  suba.  3,  permitting  service  of  pro- 
cess on  managing  agent  within  the  state.— Id. 
^==»668(13)  (N.Y.Sup.)  Statement  in  affidavit 
of  process  server  that  G.,  on  whom  service  was 
made,  was  defendant  foreign  corporation's  man- 
aging agent,  and  statement  of  one  who  inter- 
viewed G.  that  he  was  in  charge  of  defend- 
ant's business  in  the  state,  and  that  defendant 
had  property  within  the  state,  were  mere 
condusions,  of  no  avail  to  show  valid  service 
of  process.- Loeb  v.  Star  &  Herald  Co.,  175 
N.  Y.  S.  412. 

COSTS. 

See  Appeal,  ^s»871,  1208:  Eminent  Domain, 
^s='2o5;  filxccutors  and  Administrators,  ^s» 
611;  Indemnity,  «cs9l3;  Judgment,  ^ss>169; 
Mandamus.  ^ss>10;  States,  ^ss»184;  Stipula- 
tions, «=»18;    Trusts,  «=s»3d0. 

I.   NATURE*  GROUNDS.  AMU  XXTENT 
OF  RIOHT  IN    QmiERAL. 

^s^3  (N.Y.Sup.)  In  actions  at  law,  costs  can 
only  be  awarded  in  pursuance  of  the  express 
provisions  of  some  statute.— Mandel  Mfg.  Co. 
V.  Poppenberg,  175  N.  Y.  S.  23. 
^=»9  (N.Y.Sur.)  The  power  of  surrogates  to 
allow  costs  is  purely  statutory,  and  the  only 
law  giving  a  surrogate  power  to  award  costs  in 
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&  proceeding  Is  that  found  in  Code  Cir,  Proc. 
If  2743.  27^,  27-^^— In  re  Bush's  WiU,  175  N. 
y.  S.  653. 

«=>32(5)  (N.Y.Sup.)  City  Court  Act,  J  48. 
does  not  authorize  the  City  Court  of  Buffalo  to 
award  to  plaintiff  costs  upon  dismissal  of  de- 
fendant's counterclaim,  in  addition  to  costs 
hased  apon  the  amount  of  plaintiffs  recovery. 
— Mandel  Mfg.  Co.  v.  Poppenberg,  175  N.  Y. 
S.  23> 

€=937  (N.Y.Sup.)  Where  alleged  entering  up- 
on plaintiffs  premises  and  cutting  branches 
from  trees,  and  alleging  entering,  digging  hole, 
and  placing  and  leaving  therein  a  telephone 
pole,  were  committed  eight  months  apart,  the 
substantial  cause  of  action  was  not  the  same 
upon  each  issue,  and  court  erred  in  making  a 
certificate  to  the  contrary,  in  accordance  With 
Code  Civ.  Proc.  S  3234,  and  denying  costs  to 
defendant  upon  nrst  cause  of  action,  decided 
in  its  favor,  although  verdict  was  for  plaintiff 
on  the  second  cause  of  action.— Dunn  v.  New 
York  Telephone  Co.,  175  N.  Y.  S.  115. 
^=s>76  (N.Y.Sup.)  The  clerk  has  no  power  to 
alter  judgments  of  the  court,  such  as  orders 
taxing  costs,  after  they  have  become  a  finality. 
-In  re  Ross,  175  N.  Y.  S.  652. 


▼•  AMOUNT.  RATE,  ANB  ITEMS. 

«;=»f62  (N.Y.Sup.)  The  authority  for  allow- 
ance of  costs  in  a  summary  proceeding  is  found 
in  Code  Civ.  Proc  $  3076,  subd.  2,  under  which 
the  maximum  amount  is  $10  and  disbursements, 
and  the  clerk  had  no  power  to  tax  9P75  costs, 
together  with  the  $6  disbursements,  but  his  act 
in  so  doing  was  only  an  irregularity.— In  re 
Ross,  175  N.  Y.  S.  652. 

«=»I64(8)  (N.Y.Sup.)  Where  an  action  against 
a  railroad  company  for  negligence  required  six 
trials,  lasting  from  9  to  11  days  each,  and  sev- 
eral appeals,  and  involved  fact  questions  relat- 
ing to  railroad  practice,  construction,  and  op- 
eration, questions  of  law  relating  to  rights  and 
duties  of  master  and  servant,  common-law  and 
statutory,  state  and  federal,  being  tried  when 
such  laws  were  in  a  period  of  development  and 
change,  the  case  was  difficult  and  extraordinary, 
requiring  an  extra  allowance  for  plaintiff,  un- 
der Code  Civ.  Proc.  S  3253.— Kinney  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  175  N.  Y.  S.  241. 
<©=»r89  (N.Y.Sup.)  Under  Code  Civ,  Proc.  § 
3256,  and  in  view  of  sections  251,  880,  and  881. 
permitting  the  taxation  of  such  reasonable  and 
necessary  expenses  as  are  taxable  '^according 
to  the  course  and  practice  of  the  court,"  stenog- 
rapher's fees  for  taking  the  testimony  of  par- 
ties before  trial  may  be  taxed.— Harris  v.  Rog- 
ers, 175  N.  Y.  S.  263. 


Vn.   ON  APPEAL  OB  ERROR  ANB 

OK  NEW  TRIAL  OR  MOTION 

THEREFOR.' 

^=9241  (N.Y.)  While  it  is  not  generally  done, 
the  Court  of  Appeals  may  pive  specific  direc- 
tion in  regard  to  the  amount  of  printing  dis- 
bursements to  be  taxed  against  a  particular 
party  to  an  oction.— Church  E.  Gates  &  Co.  v. 
National  Fair  &  Exposition  Ass'n,  122  N.  E. 
«21. 


COUNTIES. 


See  Constitutional  Law,  ^s>43;  Highways, 
4»99^,  112,  113;  licemeB,  «=»24;  Suc- 
utes,  ^=»101. 

m.   PROPERTY,  OONTHAOTS.  ANP 
LIABILmES. 

(C)   County  Expense*  and  C^mrte^m  nad 
Iftatntory  lilablllttes. 

^=»I37  (N.Y.)  The  justices  of  the  Supreme 
Court. in  E^gs  county  could  not,  under  Judi- 
ciary Law,  S  168,  raise  salary  of  a  court  at- 
tendant after  it  had  been  fixed  by  them  for  the  , 
ensuing  year  in  accordance  with  Greater  New 
York  Charter,  S  226  (as  amended  bj  Laws  1917, 
c.  258),  and  sections  230, 1542, 15^ ;  the  judges 
being  ^'officers,"  within  section  1542,  charged 
with  duty  of  incurring  obligations,  payable  out 
of  money  raised  by  taxation  in  a  county  within 
the  territorial  limits  of  the  city.^-Flaherty  y. 
Craig,  123  N.  B.  157. 

Judiciary  Law,  f  168,  giving  the  justices  of 
the  Supreme  Court  the  right  to  appoint  an  at< 
tendant  and  ^  his  salary,  makes  that  salary  by 
implication  a  "county  charge*'  to  be  raised  and 
paid  in  accordance  with  the  provisions  of  the 
city  charter;  direct  authority  for  making  sal- 
aries of  appointees  county  charges  being  found 
in  sections  851,  852,  354.~Id. 

COURT  OF  CLAIMS. 

See  States,  ^=9184. 

COURTS. 

See  Appeal,  ^s»9,  1180:  Corporations,  ^=> 
619,  64i2;  Costo,  ^=>i,  32;  Cminent  Do- 
main, €=»2;  Habeas  Corpus,  ^s>47,  53;  In- 
dians. «=s>27;  Pleading,  «=a343,  350;  Stotes, 
«ss>l84;    TaxaUon,  <S=s»0O0. 

I.   If  ATURE,  EXTJklUT,  AHD  EXERCISE 
or  JURISDICTIOK  IN  GEHERAI.. 

^=»23  (N.Y.Sup.)  Jurisdiction  cannot  be  con- 
ferred by  consent.— Stoddard  ▼.  Stoddard,  175 
N.  Y.  S.  636. 

^=:>24  (N.Y.Sup.)  Court  has  no  jorisdiction.of 
husband's  action  to  require  court,  ^'according 
to  the  course  and  practice  of  this  court  in  mat- 
rimonial actions,"  to  fix  amount  to  be  paid  wife 
pursuant  to  separation  agreement  proridlng  for 
modification  thereof  by  court  on  change  in  car- 
cumstances  of  parties ;  such  action  not  being  a 
''matrimonial  action "  under  Code  Civ.  Proc. 
St  1742-1767,  and  the  agreement  being  an  at- 
tempt to  confer  upon  court  jurisdiction  not 
vested  in  it  by  law.— Stoddard  v.  Stoddard,  175 
N.  Y.  S.  636. 

II.   ESTABIilSHMEKT,     OBGANIZA^ 

TION»  AND  PBOGEDURE  Df 

GEXEBAI*. 

(B)  T^rmn,  Vacations,  Place  and  Tlaio  of 

Holdlair  Court,  Coartlioaaea*  aad 

Acoommodatioas. 

C=»68  (N.Y.Sup.)  Where  an  Extraordinary 
i^'pecial  Term  called  for  considering  motion  for 
nrw  trial  had  granted  the  motion  and  permit- 
ted the  day  to  which  the  term  had  been  ad- 
jonmed  to  pass  without  further  adJonmmenL 
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the  term  had  expired  and  the  justice  thereof  * 
coald  not  consider  the  appointment  of  a  new 
referee,  though  that  matter  was  remitted  to 
the  Special  Term  by  the  Court  of  Appeals.— 
Saranac  Land  &  Timber  Co.  y.  Boberts,  175 
N.  y.  8,  645. 

(D)  Roles    ot   Deelaioa,    Ad|«dlle«tloma, 
Oylnionff,  aad  Heeorda. 

^5>9»(1)  (N.Y.Snp.)  The  Supreme  Court  is, 
until  the  Court  of  Appeals  abandons  a  rule 
dearly  ^nunciated^  n^mbeUed  to  follow  it— Pet- 

«S3>9I<2)  n^.Y.Sur.)  A  decision  of  the  Appel- 
late Dfrision  that  former  section  2006,  Code 
Civ.  Froc.,  authorized  a  surrogate  to  require 
the  executor  of  a  deceased  executor  to  account 
aa  fully  aa  if'  deceased  executor  had  been  re- 
mored,  which  has  not  been  overruled,  will  be 
followed  by  the  surrogate,  though  the  enact- 
ment of  Deced^t  Estate  Law,  f  121,  depriir- 
inc  an  executor  of  an  executor  of  power  to 
take  oharge  «f  the  assets  of  the  former  estate, 
and  the  omission  in  Code  Oiv.  Proc  i  2725, 
which  takes  the  place  of  old  section  2606,  of 
the  prorrision  that  a  deeree  against  the  execu- 
tor of  an  executor  would  have  the  same  effect 
Ssainst  sureties  as  the  return  .  of  an  ezeca* 
on  unsatisfied,  rendered  the  fufi  accounting 
u8eless.^lB  re  Denham*s  Estate,  175  N.  T. 
S.  72& 

<8=»97(1)  (KY.Sup.)  Validity  of  agreement 
made  in  New  York  ,in  time  of  war  to  procure 
contracts  from  tTnited  States  government  for 
famishing  army  equipment  in  action  between 
citizens  of  state,  is  not  a  federal  question,  but 
one  for  exclusive  jurisdiction  of  state  courts, 
which  in  .such  ease  are  not  bound  bv  federal 
decisions.— Beck  v.  Bauman,  175  N.  Y.  S.  881. 
^s>99(l)  (N.Y.Sup.)  A  judgment  should  not  be 
vacated  or  nullified  by  a  different  justice  sitting 
in  same  branch  of  court,  even  if  such  judgment 
war  one  vacating  or  nullifying  action  of  still 
another  justice  sitting  in  same  branch  of  court. 
—Public  Service  Commission,  First  Dist, '  v. 
Brooklyn  Boroogh  CSaa  Co.,  175  N.  Y.  S.  28. 
«=»99(1)  (N.Y^up.)  Where  plaintiff,  ready 
for  trial,  applied  to  the  justices  of  the  Supreme 
Court  controlling  the  calendar  of  Special  Term, 
Part  a^  for  postponement  of  trial,  and  upon 
denial  of  applications  intentionally  suffered  a 
default  judgment  dismissing  action,  and  upon 
practically  the  same  papers  applied  to  Special 
Term,  Part  1,  for  an  order  vacating  the  judg- 
ment of  dismissal.  Part  1  improperly  opened 
the  default;  such. application  beins  in  effect 
same  as  that  denied  by  justices  of  Part  3.— 
Western  Manufacturing  &  Oil  Co.  v.  American 
SpiriU  Mfg.  Co.,  175  N.  Y.  S.^5. 

rv.  couRTa  of  Lnmrio)  or  zntb* 

BIOB  JUBISDXOTION. 

9cs»l70  <N.Y.8op.)  Where  complaint  in  action 
for  breach  of  employment  contract  demanded 
jndgnient  "at  rate  of  $75  a  week,  with  interest 
from  the  19th  of  August  1918.  to  the  dste  of 
the  trial  of  this  action,'^  Municipal  Court  ac- 
quired jortsdiction,  notwithstanding  failure  of 
complaint  to  demand  definite  amount,  sfoce  ^he 
complaint,  in  view  of  Municipal  Court  Code^  t 
180,  will  be  constitied  as  eeeking  damages  only 
up  to  the  JQirisdictional  amount  for  which  su<^ 


conrt  can  render  judgments.— Ker  v.  Btem^  176 
N.  Y.  S,  475. 

«s»f90(2)  (N.Y.Sup.)  Where  the  order  ap- 
pealed from  is  not  enumerated  in  Municipal 
Conrt  Code,  |  154,  it  ia  not  appealable,  and 
can  only  be  reviewed  on  an  appeal  from  a  judg- 
ment under  section  155.— Mora  v.  Kunta,  175 
N.  Y.  8.  836. 

«s»  190(9)  (N.Y.Sup.)  In  view  of  liberal  pro- 
visions of  Municipal  Coutt  Code,  |  93,  in  order 
to  promote  substantial  justice,  plaintiff  should 
after  reversal  of  the  judgment  for  defendant 
in  an  action  on  account  stated,  be  allowed  on 
proper  terms  to  amend  his  coinplaint,  to  show 
his  employment  by  defendant-— 2imet  v.  Cohen, 
175  N.  Y.  S.  97. 

V.  COtTBTS  OF  PROBATE  XDRISDIO- 
TIOK. 

^=s>f99  (N.Y.Sup.)  A  proceeding  begun  in  the 
Surrogate's  Court  in  1914  is  not  subject  to  the 
new  Practice  Act  applicable  to  that  court— In 
re  Ries.  175  N.  Y.  S.  58. 
«=9202(1)  (N.Y.Sur.)  Surrogate's  Court  has 
jurisdiction  to  entertain  motion  for  substitu- 
tion of  attorneys,— In  re  Ajello's  Estate,  175 
N.  Y.  S.  729. 

COVENANTS. 

See  Estoppel,  ^=968;  Pnblic  Ijands,  ^:=»163 

z.  BEQtJisrrES  Aino  vaudxtt. 

(B)  mvUed  OoTaasnts. 

<9=»8  (NXSup)  When  a  vendor  agrees  by  an 
executory  contract  to  sell  specific  real  estate, 
there  is  an  implied  warranty  that  the  title  shall 
be  good  and  that  it  shall  be  free  from  incum- 
brance.—Johnson  v.  State,  175  N.  Y.  S.  784. 

Zn.  IhBBFOJllfAKOB  OB  BBBACH. 

^»86<1)  (N.Y.Sup.)  An  "incumbrance"  is  that 
which  diminishea  the  value  ol  the  land,  but  ia 
consistent  with  the  power  to  convey  the  fee.— 
Johnson  v.  State,  175  N.  Y.  S.  784. 

CRIMINAL  LAW. 

See  Homicide;  Insurance,  ^=»139;  Pardon, 
«=»14;  Prostitution;  Rape,  «=»54;  Seduc- 
tion, ^=s>46-50;  Witnesaes,  ^ss>2Sl2^, 

Z.  EVIDBBOB. 

(A)  Jadtldal    Notice,    Preaamptiaiia,    mnd 

Burden  of  Proof. 

<g=s»322  (N.Y.Sup.)  A  district  attorney  is  a 
quasi  jvdieial  officer,  and  is  presttned  by  the 
law  to  act  impartially.— People  v.  Teiper,  176 
N.  Y.  S.  197. 

(B)  Faota  ta  Iaaa«  and  RelOTaat  to  Isaiiea, 

«n4  Rea  Geat«». 

€»>366(1)  (N.Y.)  The  admission  in  evidence  of 
declarations  of  an  injured  person  constitutes 
an  exception  to  the  rule  excluding  hearsay 
evidence,  and  is  justified  when  the  declarations 
are  so  spontaneous  or  natural  aa  to  exclude 
the  idea  of  fabrication.^People  y.  Curtis,  122 
N.  B.  623,  225  N.  Y.  519. 
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(F)'  AAMMkimmloxkm,  Dcolaratlona,  and   B«ax* 
•ay. 

^=s»407(l)  (N.Y.Sup.)  In  prosecution  for  as- 
sault, testimony  as  to  confrontation  of  defend- 
ant with  assaulted  girl  la  hospital,  when  she 
said  he  had  assaulted  her,  held  incompetent  as 
admission  hy  defendant's  words  or  actions  of 
truth  of  statement;  he  having  by  action  re- 
fused to  speak,  and  having  been  in  actual  cus- 
tody.—People  V.  Frasco,  175  N.  Y.  S.  611. 

(K)  Confessions. 

^=s>535<l)  (N.y.)  Independent  proof  oorrobo- 
rating  a  confession  need  only  establish  the 
corpus  delicti,— People  v.  Taleisnik,  122  N.  B. 
615,  225  N.  Y.  489. 

(M)  tVelffltt  and  Soflldemey* 

^=»552(1)  (N.Y.Sup.)  Im  a  prosecution  for  mur- 
der, it  is  not  necessary  ^o  prove  that  there 
was  a  quarrel,  the  precise  way  in  which  the 
crime  was  committed,  nor  the  circumstances 
leading  up  to  it,  and  defendant's  guilt  need 
not  be  established  by  direct  evidence,  if  cir- 
cumstances are  established  by  direct  evidence, 
such  as  to  make  a  chain  of  facts,  all  consist- 
ent with,  and  pointing  only  to,  his  guUt,  and 
inconsistent  with  his  innocence.— People  v. 
Teiper,  175  N.  Y.  8.  107. 

XU.  TBIAI.. 

(B)   Coarse  and  Conduct  of  Trial  In  Gen- 
eral* 

<g=»656(5)  (N.Y.Sup.)  In  prosecution  for  as- 
sault, action  of  court,  at  the  close  of  a  day's 
session,  though  not  in  presence  of  Jury,  in  de- 
livering in  open  court  denunciation  of  one  of 
defendant's  chief  witnesses,  and  in  denying 
motion  for  mistrial  on  ground  of  the  denuncia- 
tion, held  reversible  error,  requiring  new  trial, 
under  Code  Or.  Proc.  §  527;  the  admonition  of 
the  court  on  dismissing  the  jurors  having  been 
merely  not  to  discuss  the  case  during  adjourn- 
ment, etc.,  a  scant  compliance  with  section 
415.— People  v.  Frasco,  175  N.  Y.  S.  Sll. 
(@=^658  (N.Y.Sup.)  In  prosecution  for  assault, 
action  of  trial  court  in  practically  committing  to 
custody  of  court  officer,  in  presence  of  jury, 
leading  alibi  witness  for  defendant,  held  close 
to  having  been  reversible  error.— People  t. 
Ii^asco,  175  N.  Y.  S.  511. 

(ES)    Ar^rnments   and   Conduct    of   Counsel. 

^=^713  (N.Y.Sup.)  In  a  murder  trial,  where 
an  officer  testifying  for  the  prosecution  ad- 
ifaittcd  his  refusal  to  tell  defendant's  coun- 
sel what  he  knew  about  the  case,  because 
the  district  attorney  had  *  instructed  him  not 
to  talk,  and  defendant's  counsel  aedced  per- 
mission to  read  such  officer's  statement  made 
to  the  district  attorney,  and  the  district  at- 
torney said  he  would,  if  counsel  would  let  him 
see  the  mentorandnm  defendant  had  given  coun- 
sel, and  defendant  had  not  then  become  a 
witness,  such  statement  of  the  district  attor- 
ney in  the  jury's  presence  was  improper. — 
People  V.  Teiper.  175  N.  Y.  S.  197. 
^s»7l7  (N.Y.Sup.)  In  a  murder  trial,  where  it 
was  entirely  proper  for  the  district  attorney 
to  argue  on  conscious  innocence  and  fear  of 
revelations  of  truth  in  the  identicajt .  language 


of  a  text-book  on  evidence,  it  was  ;Dot  proper 
for  him  to  read  therefrom  to  give  additional 
weight  to  his  argument— People  y.  Teiper,  175 
N.  Y   S   197.     "  *^  ' 

^7^0(i)  (N.Y.Sup.)  The  conduct  of  the  dis- 
trict attorney,  who  was  admonished  ^not  to 
comment  upon  the  statements  of  witnesses 
and  to  rsfrai*  from  making  improper  remarks, 
but  who  did  not  heed  the  admonitions  of  the 
court,  was  improper.— People  v.  Teiper,  175  N. 
Y.  S.  197. 

(H)  Reaaests   for   lastraetlona. 

«=s»829(ll)  (N.Y.)  In  prosecution  for  seduc- 
tion, defendant's  request,  charged  by  court,  tell- 
ing jury  they  might  determine  what  words  in 
statement  made  by  defendant  before  a  witness 
meant,  held  not  to  have  cured  error  in  refusing 
request  that  if  statement  were  not  intended 
as  assertion  that  defendant  and  prosecutrix  had 
had  intercourse,  jury  could  not  consider  testi- 
mony as  evidence  corroborating  prosecutrix  as 
to  seduction.— People  ▼.  Taleisnik,  122  N.  £. 
615,  225  N.  Y.  489. 

XXII.   Bf  OTIOKg  TOR  KEW  TRIAX. 
ASn  HI  ARRSST. 

«©=»919(1)  (N.Y.Sup.)  A  district  attorney  is  a 
quasi  judicial  officer,  and  is  presumed  by  the 
law  to  act  impartially,  and  where  he  fails  to 
so  act,  repeatedly  comments  upon  evidence 
during  the  trial,  and  insinuates  as  to  defend- 
ant's being  guilty  and  attempting  to  hide  it, 
regardless  of  the  admonitions  of  the  court, 
thus  rendering  the  trial  unfair,  a  new  trial 
should  be  granted.— People  y.  Teiper,  175  N. 
Y.  S.  197. 

(8=s>942(2)  (N.Y.Gen.Ses8.)  That  witnesses  for 
the  people  nave  recanted  their  testimony  given 
on  trial  of  indictment  for  murder  In  first  de- 
gree does  not  of  itself  require  a  new  trial; 
but  on  heoring  of  a  motion  therefor  under 
Code  Cr.  Proc.  |  465,  subd.  7,  it  is  doty  of 
trial  judge  to  examine  such  witnesses,  and, 
if  possible^  determine  whether  their  recant- 
ing of  testimony  is  true,  and  uzdess  convinced 
that  it  is,  or  that  there  is  a  reasonable  proba- 
bility of  its  truth,  to  deny  the  motion.— Peo- 
ple V.  Giordano,  176  N.  Y.  S.  715. 
e=»944  (N.Y.Oen.Sess.)  That  witnesses  for  the 
people  have  recanted  their  testimony  given  on 
trial  of  indictment  for  murder  in  first  degree 
does  not  of  itself  require  a  new  trial;  but 
on  hearing  of  a  motion  therefor  under  Code 
Cr.  Proc.  f  465,  subd.  7,  it  is  duty  of  trial 
judge  to  examine  such  witnesses,  and,  if  pos- 
sible, determine  whether  their  recanting  of 
testimony  is  true,  and  unless  convinced  that 
it  is,  or  that  there  is  a  reasonable  probability 
of  its  truth;  to  deny  the  motion.— People  v. 
Giordano,  175  N.-  yTb.  T15.  • 
«=»958(6)  (N.Y.Gen.Sess.)  On  motion  for  new 
trial  under  Code  Cr.  Proc  |  466,  subd.  7,  on 
ground  that  witnesses  for  people  have  recant- 
ed their  testimony,  burden  is  upon  defendant 
to  show  by  preponderance  of  evidence,  and  not 
beyond  a  reasonable  doubt*  why  conviction 
should  be  set  aside.— People  v.  Giordano,  175 
N.  Y.  S,  715. 

In  view  of  ease  with  which  witnesses  of  bad 
character  may  be  induced  to  recant  tiieir  tes- 
timony, and  of  fact  that  they  run  no  ri^ 
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^  pttwecutlon  for  perjnry  commlUed  on  hear- 
iDg  of  metioii  foe  new  trial  under  Code  Or. 
Proc  {  465,  8«bd.  7,  and  httle  or  no  risk  of 
such  prosecution  for  swearing  falsely  at  tiial» 
such  evidence  should  be  carefully  scrutinized, 
and,  unless  a  prsponderance  thereof  shows 
that  recanting  testunony  is  true,  the  convic- 
tion must  stand.— Id. 

Testimony  of  recanting  witnesses,  given  on 
the  trial  d  an  Indictment  for  murder  In  the 
first:  degree,  examined  on  a  motion  for  a  new 
trial  under  Code  |Ur.  Proc.  |  465,  subd.  7,  and 
held  not  to  be  proven  false  by  a  preponder- 
ance of  testimony,  so  that  the  motion  would 
be   denied.— Id. 

€=s»969  <N.Y.Gen.aie8s.)  That  witnesses  for  the 
people  have  recanted  tbeir  testimony  given  on 
trial  of  indictment  for  murder  in  first  degree 
does  not  of  itself  require  a  new  trial;  but 
on  hearing  of  a  motion  therefor  under  Ck>de 
Cr.  Proc.  I  465,  subd.  7,  it  is  duty  of  trial 
judge  to  examine  such  witnesses^  and,  if  pos- 
sible, determine  whether  their  recanting  of 
testimony  is  true,  and  unless  convinced  that 
it  is,  or  that  there  is  a  reasonable  tHTobability 
of  its  truth,  to  deny  the  motion.-HPeople  v. 
Giordano,  175  N.  Y.  S.  715. 

XV.  APPEAL  AND  EBBOB,  AJSTD 
CEBTIOBABI. 

(D)  Beoord  and  Pr4»oeedl*flr«  Not  In  Ree« 
ord. 

€=s»lll2  (K.Y.Snp.)  Objections  that  defendant 
did  not  plead  guilty,  or  did  not  understand  the 
proceedings,  or  that  the  interpreter  did  not 
properly  perform  his  duty,  are  not  available 
on  appeal,  coming  before  the  court  on  record, 
which  defendant  stipulates  is  true  and  correct. 
and  shows  he  pleaded  guilty,  and  is  silent  as 
to  the  oth^r  matters.-^Peoplo  v.  Nonk.  175  N. 
Y.  S.  49. 

(G)    Review. 

^=»  1 172(2)  (N.Y.>  In  prosecution  for  seduc- 
tion, reftisal  to  defendant  of  charge  that  jury 
could  not  consider  testimony  of  physician,  or 
any  part  of  it,  as  evidence  corroborative  of 
prosecutrix,  held  prejudicial;  other  evidence  of 
corroboration  being  slight.— People  v.  Taleisnik, 
122  N.  B.  6l5,  225  N.  Y.  480. 

(R)  Peien«|B»tlon     and     Dlapesltlon     of 
Cnnjie« 

^3»  1 186(4)  (N.Y.)  In  a  prosecution  under 
Highway  Law,  §  290,  subd.  3,  for  failure  to 
stop  and  give  name,  address,  etc.,  after  an 
automobile  accident,  admission  of  a  declaration 
by  the  injured  party,  made  shortly  after  de- 
fendant drove  away,  as  to  extent  of  injuries; 
was  not  reversible  error,  in  view  of  Code 
Cr.  Proe  §  542,  directing  appellate  court  to 
give  judgment  without  regard  to  exceptions  not 
affecting  substantial  rights;  defefldant's  guilt 
being  clearly  established.— People  v.  Curtis,  122 
N.  E.  623,  225  N.  Y.  519. 

CROPS. 

See  Canals,  «s»18;   States,  €»>184. 

CUMMINS  AMENDMENT. 

See  Carriers,.  <9»(I6(K    '- 


CUSTOMS  AND  USAGES. 

See  (Corporations^  ^=»478. 

CY  PRES. 

See  Charities,  «s>37. 

DAMAGES. 

See  Bauka  and  Banking,  ^s»14S;  Canals,  ^s» 
18;  Cemeteries,  iS=s>18;  Contracts,  <d=»294; 
Death,  «bs>&5,  99;  Eminent  Domain,  «=5>2. 
164,  136,  287;  Hiahways,  «ss>113;  Landlord 
and  Tenant,  ^=:>4S;  Libel  and  Shinder,  ^s» 
59,  89,  95:  Limitation  of  Actions,  ^=»55; 
Master  and  Servant,  e3s>41*  Sales,  ^sa>345, 
413,  418,  420;   States,  <S=»112,  184. 

n.  NOMm All  DAMAGES.  ' 
^=»I2  (N.Y.  Sup.)  Li  the  absence  of  showing 
of  extent  of  damages,  it  will  be  assumed  that 
plaintiffs  suffered  at  least  nominal  damages 
from  defendants'  breach  of  contract,  under 
which  defendants  employed  plaintiifs  to  pro- 
cure orders  from  the  French  government  for 
large  tmantlties  of  picric  add.-— Cams  v.  Bas- 
sick,  175  N.  Y.  S.  670. 
«=>I2  (N.Y.CtCl.)  On  a  daim  against  the 
state  for  damages  from  the  flooding  of  land, 
even  if  it  could  be  considered  as  a  claim  based 
on  trespass,  recovery  would  be  limited  to  nomi- 
nal damages,  where  there  was  an  absence  of 
proof  as  to  damages-^Williams  v.  State,  176 
N.  Y.  S.  560. 

in.   GROUNDS   AND  SUBJECTS  OF 
COMPENSATORY  DAMAGES. 

(A)  Direct  or  Remote,  Contlaffent,  or 
FrospeetfTe,  CoAseanenees  or  Losses. 

^=»42  (N.Y.)  An  injured  party  who  makes  an 
effort,  whether  successful  or  not,  to  avoid  or 
reduce  damages  wUlbe  allowe4  to.  recover  ex- 
penses necessarily  incurred  thereby,  where  the 
effort  is  made  in  good  faith,  and  ia  conducted 
with  reasonable  skill,  prudence,  and  effidency. 
and  Is  reasonably  warranted  by  and  proportion- 
ate to  the  injuries  and  conseauences'  to  be 
averted,  and  is  made  under  a  belief  reasonably 
justified  that  it  will  avoid  or  reduce  the  dam- 
ages otherwise  to  be  apprehended  from  the 
wrong  complained  of.— Den  Norske  Amerieka- 
Ifnje  Actiesselskabet  v.  Sun  Printing  &  Publish- 
ing Ass'n,  122  N.  E.  463,  226  N.  Y.  1. 

One  who  publishes  an  article  concerning  a 
corporation  which  so  seriously  impugns  its  meth- 
ods of  business  that  damages  will  be  presum- 
ed should  be  held  chargeable  with  the  expense  of 
a  proper  effort  by  the  corporation  to  avert  them. 

^s»50  (N.Y.Sup.)  Where  paasenger  in  hotel 
company's  elevator,  when  about  to  leave  car, 
which  started  without  control,  was  seized  by 
the  operator  and  dragged  to  landing*  where 
she  fell,  her  subsequent  neurotic  condition  and 
impaired  physical  health  held  due  to  physical 
Injury,  and  not  to  fright  only.— Tracy  v.  Hotel 
Wellington  Corporation,  175  N.  Y.  S.  100. 
^=a52  (N.Y.Sup.)  While  there  may  be  no  re- 
covery for  mere  fright,  or  injuries  that  are  the 
direct  consequence  of  it,  by  elevator  passenger 
injured  when  -  about  to  leave  the  car,  there 
may  be  a  recovery,  where  both  injuries  and 
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fright  codcQ^  in  t>ro((foeiBs  ner^onsi  ^ock,  giv- 
ing rise'to  damage.— -Tracy  v.  Hotel  WelliBgton 
Corporation,  175  N.  Y.  8.  100. 
^=»57  (N.Y.)  Where  a  wrong  has  been  com- 
mitted ander  cireonaBlBnceB  which  include  the 
element  of  intentional,  willfuL  and  malicious 
injury,  the  author  will  be  held  responsible  for 
the  injuries  which  he  hag  directly  caused,  even 
though  they  be  beyond  the  litnit  of  natural  or 
apprehended  results^  as  established  in  caseft 
where  the  iniurv  was  unintentional.— Den 
Korske  Ameriekalmje  Actiesseiskabet  v.  Bun 
Printing  &  FubUshing  Ass'n,  122  N.  B.  463,  226 
K.  Y.  1, 

(B)  AKrav»tlo«|   Mttlffatlon,  ana  R«dac« 
tion  of  Loaa. 

<d=»62(l)  (N.T.)  One  who  has  heen  injured  ei- 
ther in  his  person  or  h!s  property  by  wrongful 
act  or  default  of  another  is  under  an  obligatory 
duty  to  make  a  reasonable  effort  to  minimise 
the  damages  liable  to  result  from  such  injury.— 
Den  Norske  Ameriekalinje  Actiesselskabet  v. 
Sun  Printing  &  PubUshing  Ass'n,  122  N.  B.  463. 
226  N.  Y.  1. 

The  rule  that  an  injured  person  must  make  a 
reasonable  effort  to  minimize  damages  does  not 
necessarily  apply  to  intentional  or  malicious  in- 
juries to  or  invasion  of  the  rights  of  person  or 
property.— Id. 

«=>62(3)  (N.Y.CtCL)  Where  conduits  under 
a  canal  conveying  water  to  claimant's  forebay 
were  destroyed,  and  the  canal  enlarged,  under 
the  Barge  Canal  Law  (Laws  1903,  c.  147),  bo 
as  to  make  the  forebay  useless,  and  conduits 
were  constructed  at  another  point,  it  was  claim- 
ant's duty  to  connect  up  its  forebay  with  the 
ends  of  the  new  conduits  within  a  reasonable 
time  after  their  construction,  so  as  to  reduce 
its  damages. — People's  Gas  &  Electric  Go.  of 
Oswego  V.  State,  175  N.  Y.  S.  324. 

(O  I'kitcreat,  Coata,  and  flSxpenaea  of  Iiltl- 
Satton. 

«=»69  (N.Y.OtCJL)  Where  the  state,  in  en- 
larging a  canal,  destroyed  claimant's  conduits 
under  a  canal  and  rendered  its  forebay  on  its 
own  property  useless  for  power  purposes, 
daimant  was  not  entitled  to  interest  on  the 
part  of  the  award  which  was  to  reimburse  it  for 
reconstructing  its  forebay,  which  money  it  had 
not  expended,  but  was  entitled  to  interest  on 
the  award  of  rental  value  from  date  of  filing 
of  its  claim.— People's  Gas  &  Electric  Co.  of 
Oswego  V.  State,  175  N.  Y.  S.  324. 

VI.  MEASUBS  OF  DAMAGES. 
(B)  lajuriea   to  Property. 

<d=s>l09  (N.Y.Ct.Cl.)  On  a  claim  against  the 
state  for  damages  to  plaintiff's  land  by  divert- 
ing waters  of  a  stream,  where  no  permanent 
damages  to  the  premises  were  estabiished,  the 
state  would  be  liable  only  for  the  lessened  util- 
ity of  the  premises,  so  long  as  it  continued  and 
persevered  in  the  diversion.^Noake8  v.  State, 
175  N.  Y.  S.  557. 

«s»f09  (N.Y.Ct.Cl.)  On  a  claim  for  the  flood- 
ing of  land  by  the  construction  of  a  dam  in  the 
Hudson  river,  where  no  permanent  damage  was 
shown,  the  measure  of  damages  would  not  be 
the  difference  between  the  value  of  the  land 


before  and  after  the  erection  of  tke  dam,  bat 
the  lessened  utility  of  the  premiaea  ao  long  as 
state  continued  ita  treapas8.—Williama  ▼.  State. 
175  N.  Y.  S.  560. 

Vn.   ISADBQVATE    A2IB    EXCS88IVE 
DAMAGES. 

«C5»  130(2)  <N.Y.Sap.>  Where  pressw.  earning 
$1,000  a  year,  suffered  iniuriea  to  left  arm, 
making  it  impossible  to  lift  the  arm  and  eon- 
tiaue  working  at  his  trade,  and  wtiere  such  dia- 
ability  continued  down  to  time  of  trial  over  a 
year  after  the  accident,  a  verdict  of  $1,000  does 
not  indicate  passion  or  prejudice  on  the  part  of 
the  Jury.— Sachs  v.  Dorsky,  175  N.  Y.  S.  623. 
«c5»l3f(6)  (N.Y.Sup.)  In  action  for  injuries 
from  glass  in  food,  where  jury  found  defendant 
restaurant  proprietor  negligent  in  preparing  or 
serving  food  containing  particles  of  fl^aaa,  ver- 
dict awarding  damages  merely  for  value  of 
doctor's  and  dentist's  services  waa  inadequate, 
where  plaintiff  suffered  severe  paina,  alayed  at 
home  five  weeks  after  the  occurrence,  and  had 
been  earning  $21.70  a  week.— Rosenawaike  v. 
Interborough  Rapid  Transit  Co.,  175  N.  Y.  S. 
828 

€=>'l32a)  (N.Y.Sup.)  A  verdict  for  $4,000 
was  not  excessive  for  permament  diafigareraent, 
due  to  severe  tar  bums  about  the  face,  neck, 
and  back  of  the  head.*-KeUy  v.  King,  175  N. 
Y.  S.  857. 

«»>I32<8)  (N.Y.Sup.)  A  verdict  for  $10,000 
for  a  broken  right  arm  waa  not  exceaaive, 
where  the  plaintiff,  who  was  an  ordinary  la- 
borer 18  years  of  age,  cannot  use  the  arm  for 
manual  labors-woodman  v.  Robinson,  175  N. 
Y.  S.  867. 

VAAX.  PIiEADIHG,  WIDWXCB,  AND 
ASSESSMENT. 

(B)  Evidence. 

^=»I66(1)  (N.Y,Sup.)  In  an  action  for  person* 
el  injuries  claimed  to  result  in  neurasthenia, 
it  was  error  to  exclude  defendant'a  expert  evi- 
dence as  to  whether  a  misplaced  kidney  was  a 
competent,  producing  cause  of  plaintifra  neu- 
rasthenic condition;  it  appearing'  that  she  had 
a  misplaced  kidney  prior  to  the  accident.— 
KomoU  V.  Shahs  Bread  Co.,  175  N.  Y.  S.  770. 
(S=s>f84  (N.Y.Sup.)  Where  it  is  certain  that 
damages  have  accrued  from  the  breach  of  a 
contract,  their  amount  may  be  determined  upon 
reasonable  conjectures  and  j[>robable  eatimates; 
but,  if  they  are  so  uncertam  that  they  cannot 
be  adequately  proven,  %hej  cannot  be  recover- 
ed.—Wooldridge  V,  Shea,  175  N.  Y.  S.  130. 

(O)  Proeeedlngps  for  AiM^anBeat. 

<S==>208(7)  (N.Y.)  Defendant  having  published 
a  libelous  article  seriously  impugning  tne  meth- 
ods of  business  of  plaintiff  corporation,  it  could 
not  be  said,  as  a  matter  of  law,  that  denials  of 
the  truthfulness  of  the  allegations  in  the  article* 
promptly  published  and  circulated  in  the  same 
city  where  the  libel  was  drcolated,  did  not  con- 
stitute a  proper,  reasonable,  and  permi^ble 
effort  to  nunimize  plain tifTs  ioa8.~Den  Norske 
Ameriekalinje  Actiesselskabet  v.  Sun  Printing  A 
Publishing  Ass'n,  122  N.  B.  468,  226  N.  Y.  1. 
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DANCE  HALL 

See  Landlord  and  Tenajit,  ^=s»48;  Municipal 
Corporations,  <$=»11,  59d. 

DEATH. 

See  Anima]8»  «=s>7(),  74;  Ezecaton  and  Ad- 
ministrators, ^s>97:  Master  and  Servant, 
«=»276,  2$0«  281,  388,  403,  405:  War,  <s;»10« 

U.  AOTIOK8  FOB  OAUSIKG  DEATH. 
OB)  Damairea,  ForCelti&re,  or  Fln«. 

^=»95(1)  (N.T.Ct.Cl.)  On  a  claim  for  damages 
for  negligent  killing  of  claimant's  intestate 
while  be  was  driving  almig  a  patrol  system 
highway,  where  it  appeared  that  he  was  80 
years  of  age,  with  an  expectancy  of  about  14 
Tears,  and  left  two  minor  children,  and  where 
nmeral  .expenses  and  damages  to  automobile 
amounted  to  $390,  an  award  woiikl  be  made  in 
the  sum  of  $8300.-aohnson  t.  Btate,  170  N. 
X.  S  299.     ^  '^  ^' 

^99(1)'  (N.Y.CtCl.)  On  a  daim  for  death  of 
a  lock  tender,  79  years  of  age,  the  proximate 
cause  of  whose  death  was  the  statels  negli- 
gence, where  it  appeared  that  he  was  in  good 
nealth,  and  was  receiving  $45  per  month,  and 
contributed  no  substantial  aid  to  any  of  his 
children,  and  was  partly  cared  for  by  his  daugh** 
ters,  the  award  would  be  Umited  to  $500.— 
Brougham  v.  State,  175  N.  Y.  8.  290. 

DECEDENFS  ESTATE  LAW. 

See  Trusts^  ^3»217. 

DEEDS. 

See  Estof^d,  #b>38;  lis  PeniowL  «9»22: 
Mortgages;  Public  Lands,  ^=»163;    Records, 

HZ.  OOKSTBUCTIOir  AMD   OPBRA- 

Tioir. 

(C)  ESstfttea  and  Interests  Grearted. 

«=»I2I  (N.Y.CtCL)  A  conveyance  of  "all  the 
title"  of  the  vendor  conveys  only  the  title  of  the 
vendor;  but  a  conveyance  of  "all  the  right,  ti- 
tle, and  interest'*  of  the  vendor  conveys  all  his 
title,  and  also  all  his  right  and  interest  in  the 
land,  whatever  they  may  be.— Johnson  v.  State 
175  N.  X.  S.  234. 

(I>)  Bzeepttons  and  Reservations. 

€=3»I39  (N.Y.GtG)0  An  exception  in  favor  of 
a  stranger  to  a  conveyance  is  void  or  inopera- 
tive, coDvfiys  no  title  and  is  no  evidence  of 
title.— Stewart  v.  State,  175  N.  Y,  S.  306. 
C=>I42  (N.Y.Ct.Cl.)  A  reservation  in  favor  of 
a  stranger  to  a  conveyance  is  void  or  inopera- 
tive, and  conveys  no  title,  and  is  no  eviaeuce 
of  title.— Stewart  v.  State.  175  N.  Y.  S.  30t$. 

TV.  PLBABING  AKB   EtTIDENGIL 

4=s>l96a)  (N.Y.Sup.)  Evidence  in  action  to 
set  aside  deeds  to.  real  estate  held  not  to  rebut 
the  presumption  of  the  mental  incompetency 
of  the  grantor.— Von  Meyer  v.  Varcoe,  175  N. 
Y    S    fi2ft 

^211(4)  (N.Y.Sup.)  Evidence,  in  an  action 
to  set  aside  deeds,  held,  to  show  tlmt  grantor 


was  unduly  infiuenced.-^V<m  Me^er  ?•  Yarcoe, 
175  N.  Y.  &  826. 

DENTISTS. 

See  Corporations,  ^=»613;  Physicians  and  Sur- 
geons, ^=»4. 

DEPOSITARIES. 

See  Gdrporations,  ^=»47S;   Subrogation,  ^38»7i 

DEPOSITS  IN  COURT. 

See  Appeal,  ^s»1208;  Eminent  Domain*  4b» 
245. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;    Tazatioiv 
«s>900,  905;   WUls. 

m.   RIGHTS  AND  XIABHiTTIES  OF 
HEIRS  AND   DISTRIBUTEES. 

(A)   HMvre  »»A  StatabHalinient  Of  Riff^ts 
In  General. 

^»76  (N.Y.Sur.)  If  a  woman  is  survived  by 
her  husband  and  no  children  or  descendants, 
and  decree  is  duly  entered  granting  letters 
of  administration  to  the  husband,  after  hus- 
band's death  the  woman's  brothers  are  not 
entitled  to  letters  of  administration  de  bonii 
non;  all  personal  estate  of  the  woman  having 
passed  to  the  httiband  by  his  marital  right, 
and  it  not  having  been  necessary  for  him  to 
obtain  letters,  except  to  recover  cboses  In  ac* 
tion.— In  re  Lynas'  Estate,  175  N.  Y.  S.  783. 

DIRECTOR  CENTRAL  OF  RAILROADS. 

See  Constitutional  Law,  «S9241,  297;  Eminsnft 
Domain,  «R970;    Railroads,  ^=3»5)4. 

DISCOVERY. 

II.  UHDER   STATUTORY  PROVZ- 

SIOMS. 

(A)  Interroir*<orles    and    Bzftniafttlosi    oi 

Parties  and  of  Otiier  PenoAS. 

^=:»30  (N.y.Snr.)  Proceeding  for  probate  Is  a 
special  proceeding  in  rem.  and  there  is  no  right 
under  Code  Civ.  Proc.  §}  870,  872,  873,  2770, 
bo'o 
ite  for  the  alls 
»v*  ..— 1- — Tn  i**  Hod 
S.  608. 

^=9»38  (N.Y.Sup.)  On  application  for  examifia- 
tion  before  trial  of  a  witness  hot  a  party  on  the 
ground  of  "special  circumstances,  as  used  in 
Code  Civ.  Proc.  }  872  (5),.  the  order  should 
be  sparingly  grahted,  upon  well-grounded  ap- 
prehension that  the  examination  ol  the  wit- 
ness cannot  be  had  at  the  trial,  and  only  when 
it  is  necessary  to  prevent  a  failure  of  justice. 
—Barnet  v.  New  York  Cent  &  H.  B.  R.  Co., 
175  N.  Y.  S.  4^1. 

«=»49  (N.Y.Sup.)  Where  it  did  not  appear  that 
plaintiff  was  in  danger  of  losing  testimony  of 
the  defendant  company's  yardmasters  on  the 
trial,  or  that  to  deny  plaintifTs  application  un- 
der Code  Civ.  Proc  |  872,  snbd.  5,  for  an  order 
for  their  examination  before  trial  would  end 
its  case,  the  granting  of  the  application  would 
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be  vacated;  ther  not  being  ^'officers^  directorB, 
or  managing  agents,"  within  section  872,  siibd. 
7.— Barnet  v.  New  York  Cent.  &  H.  R.  R.  Co., 
175  N.  Y.  S.  491. 

^=»49  (N.Y.Sup.)  An  insurance  agency,  which 
is  only  one  of  ten  agencies  soliciting  insurance 
for  defendant  in  the  city  and  which  employs  no 
subagents,  has  no  general  authority  and  no 
power  to  pa^  losses  or  compromise  claims, 
and  solicits  insurance  for  six  other  compa- 
nies, is  not  a  "managing  agent"  of  the  defend- 
ant, within  Code  Civ.  Proc.  |  872,  providing 
for  examination  of  defendant's  managing  agent 
before  trial.— Blasius  v.  Hartford  Fire  Ina. 
Co.,  175  N.  Y.  S.  709. 

In  action  on  insurance  policy,  an  order  for 
examination  before  trial  of  omcera  of  insur- 
ance agency,  where  such  officers  did  not  become 
such  until  long  after  the  transaction  involved 
took  place,  and  had  no  personal  knowledge 
thereof,  was  improper.— Id. 

DISMISSAL  AND  NONSUIT. 

See  Appeal,  «s>927,  1175;  Bailment,  «5933; 
Canals,  <8=»18;  Costs,  «=»32;  Courts,  ^s»99; 
Eminent  Domain,  €==3197;  Interpleader,  ^=s> 
11;  Judgment,  ^s»237;  Reformation  of  In- 
struments, «=>46:  SUtes,  <9=»184;  Stipular 
Uons,  <^s>13;  Trial,  «=»165. 

I.   TOLUirTART. 

«ss>12  (N.Y.Sup.)  Where  defendant,  having  in- 
terposed counterclaim,  moved  court  to  discon- 
tinue action  previously  brought  against  plain- 
tiff upon  cause  of  action  set  up  in  counterclaim, 
court  properly  granted  motion,  where  all  the 
parties  to  the  prior  action  were  in  court,  and 
no  substantial  right  to  the  plaintiff  was  injured 
thereby.— Oilman  v.  Katz,  175  N.  Y.  S.  480. 
€s=>37  (N.Y.Sup.)  Where  leave  to  '(discontinue 
action  is  granted  on  subsequent  action  being 
brought  by  defendant  therein  against  plalntifif, 
and  upon  plaintiff  interposing  as  a  counterclaim 
in  Buch  action  the  cause  of  action  upon  which 
prior  action  was  brought,  it  is  discretionary 
with  court  as  to  whether  plaintiff  will  be  grant- 
ed costs.— GUman  v.  Kata.  175  N.  Y.  S.  480. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  <S=>322,  713,  717,  720,  919. 

DIVORCE. 

See  Courts,  €»24;  Habeas  Corpus,  ^s>22; 
Marriage,  ^=»50. 

m.   DEFENSES. 

«»48(4)  (N.Y.Sup.)  To  effect  a  condonation  of 
adultery,  plaintiff  should  have  such  knowledge 
as  would  justify  a  reasonable  person  in  con- 
cluding that  the  fact  existed;  a  mere  hysteri- 
cal jealously  being  insuflScient,  where  the  fact 
js  denied  by  alleged  guilty  party.— Diggs  v, 
Uiggs,  175  N.  Y.  S.  791. 


IV.  JURISDSraXOK.   mOOEEDIHQS, 

AHD  BELIEF. 

(C)  PleAdlnir. 

<e=»03(3)  (N.Y.Sup.)  In  view  of  Code  Civ.  Proc 
i  1764,  a  complaint  in  an  action  for  separation 
from  bed  and  board,  which  shows  that  defend- 
ant was  guilty  of  cruel  and  inhuman  treatment 
need  not  allege  that  the  acts  were  oommitted 
without  plainttfl**  fauIt.^Harvey  ▼.  Harvey,  175 
N.  Y.  S.  177. 

V.  ALUCONT*  AIXOWAirCES,  axd 
DISPOSITIOir  OF  mOPERTT. 

«=s>225  (N.Y.Sup.)  Wife,  sued  for  divorce  and 
charged  with  adultery^  denied  under  oath,  wOl 
not  be  denied  alimony  pendente  lite  and  coun- 
sel fees,  though  affidavits  of  others  support  the 
charge,  unless  the  case  thus  presented  is  co- 
gent and  convincing  to  the  last  degree.— Eisen- 
brock  V.  Bisenbrock,  175  N.  Y.  S.  67. 
^=:>225  (N.Y.Sup.)*  An  idlowance  for  alimony 
and  counsel  fees,  under  Code  Civ.  Proc.  |  1769. 
will  not  be  made  to  a  wife  to  defend  husband's 
action  for  divorce  for  adultery,  unless  court  is 
satisfied  that  there  is  reasonable  ground  for 
her  sncceeding  in  her  defense  that  adultery 
resulted  from  husband's  collusioii  or  procure* 
ment— RodcU  v.  Rodeil.  175  N.  Y.  S.  268. 
«s>226  (N.Y.Sup.)  Wife's  affidavit  held  suffi- 
cient to  justify  conclusion  that  she  was  in  need 
of  alimony  pendente  lite  and  counsel  fees. — ^Eia- 
enbrock  v.  Eisenbrock,  175  N.  Y.  S.  67. 

Separation  agreement  whereby,  a  few  months 
before,  husband  undertook  to  pay  wife  $30  a 
week,  with  admission  as  to  amount  of  ralary. 
held  to  furnish  a  criterion  for  allowance  of  tem- 
porary alimony.r-Id. 

VI.  ccnonT  axd  sitpport  of 

€HIU>BBK. 

^s>298(l)  (N.Y.Sup.)  In  determining  the  right 
to  the  enttedy  of  a  dliild,  the  paiamoiint  consBd- 
eration  is  the  welfare  of  the  child.— People  ex 
rel.  Multer  v.  Multer,  175  N.  Y.  S.  526. 

Where  wife  hsd  lived  apart  from  her  husband 
at  the  home  of  her  parents  with  husband's 
consent,  and  she  and  they  had  the  custody  of 
an  infant  daughter,  who  was  attending  school 
and  was  carefully  and  affectionately  cared  for 
in  exceptionally  good  home  surroundings,  she 
would  be  awarded  its  custody  as  against  the 
father,  who  had  no  home  and  was  not  a  suitable 
person  for  its  custody.— Id. 


Vn.  OPERATION  AMD  EFFECT  OF 

DIVORCE,  AND  RIGHTS  OF 

DIVORCED  PERSONS. 

«=»328  (N.Y.Sur.)  Where  wife  procured  di- 
vorce in  Illinois,  husband  being  served  by  pub- 
lication, she  is  estopped,  after  his  death  and  for 
the  purpose  of  securing  letters  of  administra- 
tion upon  his  estate,  to  urge  that  the  divorce 
was  invalid,  in  that  the  husband  was  not  per- 
sonally served  with  summons  and  complaint.— 
In  re  Sheedy's  Estate,  175  N.  Y.  S.  891, 
(&S3332  (N.Y.Sup.)  Under  Rev.  Laws  Mass.  c. 
152,  relating  to  divorce,  and  sections  25  and 
28  thereof,  and  chapter  15S,  t  87,  as  to  custody 
of  children  of  parents  living  separately,  an  or- 
der on  a  petition  to  probate  court  for  an  award 
of  possession  of  a  minor  child  to  the  father, 
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on  jffrouad  tiut  h«  and  it^^  motb€r  w«r«  U?ii« 
apart,  giving  him  posseasion  until  farther  ot> 
der,  with  permisaion  to  mother  to  see  cUid  and 
for  occasional  posaeaaion,  was  an  interlocutory* 
and  not  a  final,  decree^— People  ex  r^L  Multer 
T.  Multer,  175  N.  X.  &  526. 

Where  relator  had  stated  in  his  petition  to 
a  probate  court  in  Massachusetts  that  he  and 
bis  wife  were  livizig  sefMirate  and  apart,  which 
statement  was  jurisdictional  under  Rev.  Iaws 
Mass.  c.  153,  (  37,  and  had  obtained  an  inter- 
locutory order  for  the  custody  of  his  minor 
child,  and  thereafter  lived  with  his  wife  and 
acquiesced  in  her  custody  of  child,  he  waa  es- 
topped from  invoking  protection  of  order  upon 
changed  atato  of  acts.— Id. 

DOGS. 

See  Animala,  «=968,  70,  74. 

DOMICILL 

8ee  Appearance,  ^s»25;    Bxecntora  and  Ad- 
ministrators, 4^32. 

DRY  CLEANCRS. 

8ee  Bailment,  ^s»14. 

EASEMENTS. 

See  Municipal  Corporations,  4=3>40^ 

n.  EXTEHT  OF  BIGHT,  USE.  AKD 
OBSTBUGTIOH. 

^=>4I  (N.Y.CtCl.)  The  right  acquired  by  pre- 
scription can  only  he  measured  by  the  tight  ea* 
joyed.>-Stewart  v.  State,  175  N.  Y.  8.  806. 

EJECTMENT. 

See  Eminent  Domain,  ^s»242. 

ELECTION  OF  REMEDIES. 

^»l  (N.Y.)  An  election  of  remedies  takes  place 
when  a  choice  is  exercised  between  remedies 
which  proceed  upon  irreconcilable  claims  of 
right.— American  Woolen  Co.  of  New  York  v. 
Samuelsohn,  123  N.  E.  164,  226  N.  Y.  61. 
^=»3(1)  (N.Y.)  The  failure  of  a  civil  service 
officer  to  claim  damages  for  a  wrongful  removal 
in  the  mandamus  proceeding  by  which  he  was 
reinstated,  as  authorized  by  Code  Civ.  Proc. 
C  2088,  is  not  a  waiver  of  his  right  to  such 
damages,  but  he  can  recover  them  by  separate 
actions.— McGraw  v.  Grcsser,  123  N.  E.  84,  226 
N.  Y.  57. 

^=>3(3)  (N.Y.)  An  action  to  rescind  a  contract 
of  sale  on  the  ground  of  fraud  and  to  recover 
)?oods  alleged  to  have  been  sold  in  reliance 
upon  fraudulent  representations  is  inconsistent 
with  an  action  on  the  contract  of  sale,  and 
after  disaffirming  a  contract  of  sale,  and  oring- 
ing  a  sdit  in  replevin  for  the  goods  sold,  the 
seller  has  no  remedy  on  the  contract  of  sale. 
— ^American  Woolen  Co.  of  New  York  y.  Samuel- 
sohn, 128  N.  E.  154.  226  N.  Y.  61. 
^=9 1 4  (N.Y.)  An  election  of  remediea  takes 
place  when  a  choice  is  exercised  between  reme- 
dies which  proceed  upon  irreconcilable  claims 
of  right,  and  when  an  election  is  made  between 
such  claims  with  fuU  knowledge  of  the  facts 


an  actioo  may  not  be  maintaiiied.  thmaltar  on 
the  inconsistent  claim.— American  Woolen  Co. 
of  New  York  v.  Samuelsohn,  123  N.  fi.  154, 
226  N.  Y.  61. 

ELECTIONS. 

See  Statutes,  «s>64,  101. 

ELECTRICITY. 

See  Canals,  «=»18;  Eminent  Domain,  «s>300. 

EMBEZZLEMENT. 

See  Arrest,  ^s>14. 

EMINENT  DOMAIN. 

See  States,  ^s>112. 

I.  NATURZ*,   EXTEKT.  AND  B£IiEOA-* 
TlOlf  OF  POWER. 

«=s»2<l)  (N.Y.Gt.GL)  Entry  at  various  times  by 
groups  of  soldiers  of  the  National  Guard,  part 
of  xnilitary  forces  of  the  state,  upon  claim^ 
ant's  farm,  pasturing  horses,  and  destroying 
and  removing  fenois  and  trees,  waa  not  the 
exercise  of  th<i  state's  police  power  or  power 
of  eminent  domaln.—Ashby  v.  State,  176  N. 
Y   S   312 

<g^2(D  (N.Y.CtCL)  A  daim  filed  with  the 
Court  of  Claims  against  the  state  for  perma- 
nent appropriation  of  the  waters  of  a  creek, 
formulated  upon  the  theory  of  an  appropria- 
tion case,  where  the  state  had  filed  no  appropri- 
ation maps  governing  the  land  of  claimant,  held 
not  an  appropriation  case,  but  one  for  diversion 
of  waters  from  claimant*«  land.— Collins  v. 
State,  175  N.  Y.  S.  665. 

<ss>2(10)  (N.Y.CtCl.)  The  state,  appropriating 
part  of  a  pasture  lot  and  conatruct&g  a  canal 
channel  through  it,  was  not  liable,  under  Laws 
1915v  c  640,  and  Laws  1916,  c.  420,  relating  to 
compensation  for  appropriation  of  landa,  wa» 
ters,  etc.,  to  the  purchaser  of  the  lot  for  dam- 
ages from  diminished  flow  in  a  stream  on  side 
of  the  canal,  resulting  from  ita  use  of  its  own 
property,  and  not  from'  an  appropriation.— 
Noakea  v.  State,  175  N.  Y.  8.  557. 

n.  OOMPEN8ATIOK. 
(A)   Keeeaalty  mAd.  Svttciency  In  General. 

«S970  ^.Y.Sup.)  Act  Cong.  March  21,  1918,  | 
10  (U.  S.  Conp.  St  1918»  |  3U5%j),  authoris- 
ing actions  and  judgments  against  carriers  for 
damages  sustained  by  employ^  and  others  while 
railroad  is  being  operateo  by  fedeiBl  authorities. 
held  violative  of  Fifth  Amendment  of  federal 
Constitution,  as  taking  private  property  for  pub- 
lie  use  without  just  compensation,  in  subjectr 
ing  railroad  to  liability  for  injuries  to  former 
employ^  while  property  is  under  federal  controL 
^Schumacher  v.  Pennsylvania  R.  Co.,  175  N. 
Y.  S.  &4. 


(B) 


TakliiflT     or     tnlurlns     Property 
Ground  for  CompevBatlon. 


($=>I0I(1)  (N.Y.)  In  the  absence  of  some  stat- 
ute, the  owner  of  property  abutting  on  a  street 
cannot  claim  damages  for  lawful  change  of 
grade  in  the  highway  .--New  York  Munioipal  Ky. 
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OorporaUon  ▼.  Web«r,  128  N.  E.  68,  226  N.  T. 
70. 

Where  the  iMirt  of  defendant's  land  taken  ie 
used  for  the  purpose  of  erecting  on  it  one  end 
of  a  retaining  wall,  whkb  extends  across  the 
street,  the  land-  was  not  taken  for  the  purpose 
of  changing  the  grade  of  the  street,  for  which 
railway  company  obtained  authority  in  another 
way,  and  there  >«an- be  no  recovery  for  dam- 
ages for  a  change  of  grade.— Id. 

(C)   Measare  and  Amount. 

<=»I34  (N.Y.Bup.)  An  owner  of  plroperty  tak- 
en for  public  use  is  entitled  to  have  the  com- 
peniiation  fixed  upon  the  basis  of  the  best  use 
for  which  it  is  available.— Board  of  Education 
of  Union  Free  ^hoo|  Uist.  No.  1  of  Town  of 
Webster  v.  Corning,  176  N.  Y.  S.  278. 
<=>I36  (N.Y.Sup.)  The  general  rule  in  deter- 
nuning  compensation  for  property  taken  for 
public  use  is  to  estimate  difference  between  its 
value  before  and  after  appropriation,  but  it 
may  be  determined  by  appraising  the  value  of 
the  land  taken  and  adding  to  it  the  damages 
to  reniainder  of  property.— Board  of  Bdnca- 
tion  of  Union  Free  School  Dist.  No.  1  of  Town 
of  Webster  v.  Coming,  175  N.  £.  &  278. 

(D)  Personf .  Batltl*d  and  Paymeat. 

^=s>\52{l)  (N.Y.Sup.)  A  person  may  not  have 
such  a  title  as  would  entitle  him  to  a  decree  of 
specific  performance  of  ^  contract  for  the  sale 
of  land,  and  yet  be  entitled  to  compensation  for 
the  taking  of  his  property  by  eminent  domain.— 
Manhattan  Ry.  Co.  v.  Meighan,  175  N.  Y.  S;  20. 

ni.  BBOO££DXKOS   TO  TAXB  FROP- 

£BTT  Am)  ASSESS  COM* 

PENSATIOIf. 

^ss»l78  (N.Y.Sup.)  The  court,  -in  a  proceeding 
to  condemn  proj^rty  under  the  power  of  eminent 
domain,  may  bring  in  tiarties  necessary  to  a  full 
determination,  in  view  of  Code  Civ.  Proe.  % 
8382.— Manhattan  Ry.  Co.  v.  Meighan,  175  N. 
Y.  S.  20. 

^5»197  (N.Y.Sup.)  A  railroad  company,  which 
has  commenced  proceedings  for  condemnation 
under  the  power  of  eminent  domain,  may  dis- 
continue its  proceedings  at  any  time  before  final 
order,  unless  it'  haa  waived  its  fight  for  a  good 
and  valufible  consideration.— Manhattan  By.  Oo. 
V.  Meigl'an,  175  N.  Y.  S.  20. ' 

Where  a  railroad  company  had  stipulated  with 
a  landowner  not  to  dismiss  condemnation  pro- 
ceedings, but  to  prosecute  them  to  a  conclusion, 
.  it  was  error  to  allow  such  dismissal ;  no  attempt 
to  be  relieved  tvom  the  stipulation  having  been 
made. — Id. 

^s>22^  (N.Y.Sup.)  Where  D  landowner  appear- 
^  by  a  notice  of  appearance  of  an  attorney  in  a 
condeftination  proceeding,  defects  in  the  service 
of  notice  of  motion  for  the  appointment  of  ap- 
praisers was  waived;  a  voluntary  appearance 
being  equivalent  to  "service  of  process,"  under 
Code  Civ.  Proc.  f§  424,  3362.— Manhattan  Ry. 
Co.  V.  Meighan,  175  N.  Y.  S.  20. 
«S5>237(5)  (N.Y.Sup.)  An  award  will  not  be  dis- 
turbed on  motion  to  confirm,  unless  it  is  pal- 
pably insufficient  or  excessive,  or  is  based 
upon  some  erroneous  principle.— Board  of  Edu- 
cation of  Union  Free   School  Diet.  No.   1   of 


Town  of  Webster  t.  Coming,  175  N.  T-  8. 
278. 

€»>242  (N.Y.Sup.)  An  action  in  ejectment  wilL 
not  lie,  where  It  is  a  collateral  attack  upon  a 
jndgment  of  condemnation  of  land  in  eminent 
domain  proceediugs.—Diack  y.  City  of  New 
York,  175  N.  Y.  S.  364. 

«=»243(1)  (N.Y.Sup.)  Under  General  Hules  of 
Practice,  No.  85,  where  city  acquired  land  for 
park,  and  commissioners  of  estimate  awarded 
life  tenant  gross  payment  of  five-sixths  of  pres- 
ent worth  of  life  interest,  which  be  accepted  in 
lien  of  his  right  to  annual  income,  report  of 
commissioners  being  confirmed,  and  no  appeal 
taken,  life  tenant,  because  he  has  ontliTed  his 
expectancy,  and  so  has  not  obtained  a  good  bai^ 
gain,  cannot  restore  compensation  fund  to  its 
original  amount  and  receive  its  accumulations 
above  that  amount.— In  re  Tucker,  175  N.  Y. 
S.  769. 

^=>245  (N.Y.Sup.-)  If  in  a  proceeding  to  con- 
demn land  it  appears  that  there  are  unknown 
owners,  compensation  for  their  share  may  be 
paid  into  court,  under  Code  CIt.  Proc,  §3278.— 
Manhattan  Ry.  Co.  v.  Meighan,  175  N.  Y.  S.  20. 
^=:>247(3)  (N.Y.Sup.)  A  property  owner,  pe- 
titioning the 'court;  under  Laws  1895,  c.  lOOtf, 
$  14,  for  an  order  requiring  eommisBionera  in 
road  proceedings  to  fij  the  compensation  lor 
the  discontinuance  of  a  road,  is  entitled,  with- 
out the  demand  provided  for  in  section  11,  to  in- 
terest on  the  award  from  date  of  award  to  date 
of  oonfirmation;  but  the  right  to  interest  after 
confirmation  most  bepreserved  by  the  statu- 
tory demand.— In  re  White  Plaina  Road  in  City 
of' New  York,  175  N.  Y.  a  611. 
^Es»262(4)  (N.Y.Sop.)  On  appeal  in  condemna- 
tion proceeding,  from  an  order  denying  a  motion 
to  confirm  the  report  of  a  referee,  the  Appel- 
late Division,  w.beYe' there  is  no  conffict  in  tes- 
timony of  witnesses,  and  important  facts  do 
not  depend  on  veracity  of  witnesses,  may  reject 
or  adopt  findings  of  referee  or  special  Term. 
and  make  such  findings  as  evidence  warrants.— 
New  York  Cent  &  EL  R,  R,  Co.  ▼.  CJottie,  175 
N.  Y.ai78. 

^==>263  (N.Y.)  If  Appellate  Division,  on  ap- 
peal from  Special  Term,  was  dissatisfied  with 
report  of  commissioners,  it  should  have  direct- 
ed, a  new  appraisal,  and  not  modified  report 
by  striking  out  damages  awarded,  leaving  de- 
fendant without  any  compensation  for  the  tak- 
ing of  his  property  or  for  his  damages. — ^New 
York  Municipal  Ry,  Corporation  v.  Weber,  123 
N.  E.  68,  228  N.  Y.  70. 

<g=»265(l)  (N.Y.Sup.)  Under  Code  Civ.  Proc 
S  3369,  costs  will  be  awarded  to  petitioner 
when  successful  upon  issues  presented  by 
pleadings,  and  under  section  3372  costs  will 
be  awarded  to  defendant,  if  successful  on  trial 
as  to  amount  of  compensation,  and  extra  al- 
lowance will  be  granted  where  case  warrants 
it.— Board  of  Education  of  Union  Free  School 
Dist.  No.  1  of  Town  of  Webster  v.  Coming. 
175  N.  Y.  S.  278. 

IV.   REMEDIES  OF  OWNERS  OF 
PROPERTT. 

(0=9300  (N.Y.CtCJl.)  On  a  daim  by  a  gas  and 
electric  company  against  the  state  for  the  de- 
struction of  two  conduits  under  a  canal, 
through  which  claimant  drew  water  for  power 
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purposes,  Md^'OQ  the  4ivid«iic«»  tbst  thougb 
claimaiit*8  focebay  was  iwrtl^  or  wholly  with- 
in  a  blue  lioe  map  desigiuitiDg  state's  appro* 
priation  o£  land  lor  canal*  th^r^  had  been  no 
actual  appropriation  of  property  by  the  state 
for  ^aa«i  parposss.'-**Feople*s  Gas  &  BIsctric 
Co.  of  Oswego  V.  State,  175  N.  Y.  B.  324. 

v.  TXIXE  OR  BIGHTS  AGQUIRiaX 

^=»320  (N.Y.Sup.)  Where  landowner,  in  con- 
demnation proceeding  under  Laws  18o0,  c.,140^ 
IS  14-21«  section  18  thereof  being  amended  by 
Laws  1876,  c.  106,  accepted  a  report  made  by 
commissioners  and  it  was  confirmed  on  bis  mo- 
tion, he  thereby  elected  to  stand  upon  his  lien, 
and,  as  between  him  and  petitioner,  the  rela- 
tion became  that  of  vendor  and  vendee;  the 
latter  having  the  equitable  title,  and  former 
holding  legal  title  simply  in  trust  to  protect  his 
lien.— New  Tortc  Cent  &  H.  R.  B.  Co.  v.  Cottle, 
175  N.  Y.  S.  178: 

EQUAL  PROTECTION  OF  THE  UWS. 

See  Constitutional  Law,  «cs>24L 

EQUITY. 

See    Appeal,    «=s>1175;    Attachment,   ^=s>224; 
Corporations,    ^=»174;     Discovery;     Injunc- 


tion; Judimeat,  ^»2te;  Marriage,  ^S957; 
Partition;  Pleading,  <=»193,  347;  Quieting 
Title;  Reformation  of  Instruments;    Specific 


Performance;    Subrogation;   Trusts. 

ESTATES. 

See  Covenants,  ^s»96;  Descent  and  Distribu- 
tion; Executors  and  Administrators;  Per- 
petuities: Records,  ^S99;  Tenancy  in  Com- 
mon; Wills. 

ESTOPPEL 

See  Contracts,  <=»316:  Divorce,  «=s)328,  332; 
Highways,  <e=>113;  Judgment,  «=»699,  951; 
Pleading,  ^=»238;  Religious  Societies,  ^S99. 

H.  BT  DEIQD. 

(D)  Batates  «nd  Riarl&ta  Subseaoevtly  Ao- 
quired. 

^=s>38  (N.Y.Sop*)  Where  a  person  executed  a 
deed  to  land  witn  qovenants  of  warranty,  title 
nfterwa^d  acquired  by  the  grantor  from  the 
state  by  grant  would  immediately  vest  in  the 
grantee  by  estoppel  as  the  result  of  the  eove- 
nant  of  warranty.— Moenig  v.  New  York  Cent. 
R.  Co.,  175  N.  Y.  S.  665. 

HI.  equitabue:  estoppix. 

(A)  NAtore  And  IjaseK'ftUi.ls  In,  Geiieral. 

^=>62(3)  (N.Y.Sup.)  Town,  by  authorising  su- 
pervisor tot  pay  fire  disttJct^s  indebtedness  out 
of  funds  belonging  to  the  district  in  the  super- 
visor's hands,  did  not  make  itself  liable  by  es- 
toppel to  fire  district's-  creditor,  on  supervis- 
or s  misappropriation  of  money,— Fabric  Fire 
Hose  Co.  V.  Town  of  Whitestown,  175  N.  Y.  & 
191. 

(B)  Orounda  of  Bstoppel. 

^=»96  (N.Y.Sup.)  A  coadventurer,  having  a  half 
interest  in  a  ccmtract  to  build  vessels  for  gov- 
ernment, was  not  estopped  to  claim  his  inter- 


est the  ooiitraet  hHving  been  sold  to  a  Hdrd  par- 
ty without  his  knowledge,  although  he  did  not 
at  once  notify  third  person  of  his  claim  after 
learning  of  sale,  where  sale  was  accomplished 
one,  and  third  person  did  notliiag  and  omitted 
nothing  because  of  his  silence.«^nmen  ▼.  B.yan, 
175.N.  Y.  S.  50. 

.     EVIDEMCE.      , 

See  ConstitntioDal  Law,  ^=»45,  48;    CriAunol 

Law,    ^=»322-^52:     Discovery;    J^Iew    Trial, 

<e=>70,  72;  Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal. 

I.  JUDICIAI.  NOTICE. 

<es»18  (N.Y.S11P.)  The  court  will  take  judicial 
notice  of  the  matter  of  general  knowledge  that 
innkeepers  charge  according  to  persons  as  well 
as  according  to  rooms. — Boberts  v.  Case  Hotel 
Co..  175  N.  Y.  S.  123. 

®=>37  (N.Y.)  No  court  is  to  be  charged  with 
the  knowledge  of  foreign  laws,  the  existence 
of  such  laws  being  facts,  which  like  other 
facts  must  be  proved.— Hanna  v.  Lichtenhein, 
122  N.  E.  626,  225  N.  Y.  579. 

n.  PRESUMPTIONS. 

«s»67(l)  (N.Y.Sup.)  Where,  in  a  foreclosure 
action,  no  issue  was  presented  as  to  the  value 
of  the  property  at  the  time  when  an  extension 
of  payment  of  the  mortgage  debt  was  given  by 
the  mortgagee  to  the  mortgagors'  grantee,  it 
will  be  assumed  that  it  did  not  depreciate  in 
value  thereafter. — ^Feigenbaum  v.  Hizsnay,  175 
N.  Y.  S.  223. 

^=67(2)  (N.Y.Suj).)  A  deranged  mhid,  proved 
or  admitted  to  exist  at  any  particular  period, 
is  presumed  to  continue  until  disproved,  unless 
the  derangement  was  accidental,  or  caused  by 
the  violence  of  a  disease.— Von  Meyer  v.  Var- 
coe,  175  N.  Y.  S.  826. . 

nr.  BEIiEVANOY,  MATEBIAUTY,  AND 

OOMPETENOT  IN  GENERAIi. 
(A)  Facts  In  Issue  and  Relevant  to  Issues. 

<e=>ll3(l)  (N.Y.Sup.)  Acts  of  the  mortgagors* 
grantee  in  giving  a  purchase-money  mortgage, 
and  later  in  assuming  a  prior  mortgage,  were 
not  competent  evidence  against  the  prior  mort- 
gagee as  to  the  value  of  the  land  at  the  time  ai^ 
extension  of  such  prior  mortgage  was  given  to 
such  grantee.— Feigenbaum  v«  Hizsnay,  175  N. 
Y.  S.  223. 

Vn.  ADMISSIONS. 

(A)   Ifatnre,  Form,  and  Ineldents  in  Oen« 
eral. 

^ss»208(2)  (N.Y.Sup.)  In  an  application  by  cred- 
itors to  compel  an  accounting  oy  an  administra- 
trix for  undisclosed  and  undiscovered  assets,  an 
answer  by  the  administratrix  in  a  former  pro- 
ceeding for  an  accounting,  tending  to  show  a 
sale  or  realty,  is  admissible  against  her  as  an 
admission.— In  re  Ries,  175  N.  Y.  S.  58. 
<©=»2I5(1)  (N.Y.Sup.)  In  realty  broker's  ac» 
tion  for  commission  on  sale,  agreement  be- 
tween defendant  owner  and  purchaser,  reciting 


Digitized  by 


Google 


175  NEW  YORK  8tTPP£lfiMBMT 


960 


that  it  was  oonditloiii  of  broker's  originsl  ein- 
ploymoit  that  no  oommissionB  were  to  be  paid 
until  a  certain  time^  wben  bis  commission  was 
to  be  at  the  usual  rate,  h9ld  competent  evi- 
dence of  admission  by  defendant  owner,  conced* 
ing  aU  elements  of  broker's  prisui  facie  case, 
except  rate  of  commiBsion.— Morgan  y.  Hartog, 
175  N.  y.  S.  521. 

(B)  Proof  And  Bffeot. 

«=»265(8)  (N,Y.Sup.)  In  realty  broker's  ac- 
tion for  commiesion  on  sale,  written  agreement 
between  defendant  owner  and  purchaser,  recit- 
ing that  it  was  condition  of  broker's  original 
employment  that  no  commissions  were  to  be 
paid  until  a  certain  time,  when  his  commission 
was  to  be  at  the  usual  rate,  on  admission,  was 
sufficient  to  prove  the  broker's  case. — Morgan  ▼. 
Hartog,  175  N.  Y.  8.  621. 

X*  BOCUmSirTAJEtT    EVIDEKOE. 

(H)    Prodoetlon,    Antlientlcation,    and   Ef- 
fect* 

^=»370(1)  (N.Y.Sup.)  In  personal  injury  action, 
records  of  nDspital  in  which  plaintlfiC  was  treat- 
ed were  not  admissible  in  evidence,  without 
proof  of  their  correctness  and  opportunity  to 
examine  persons  by  whom  they  were  made,  not- 
withstanoing  absence  from  jurisdiction  of  at- 
tending physicians.— Dougherty  v.  Kalbach,  175 
N.  Y.  S.  837.  _ 

<g=>372(ll)  (N.Y.CtOl.)  A  blue  line  map,  made 
in  1834  to  designate  state's  appropriation  of 
land  for  canal,  and  made  presumptive  evi- 
dence by  statute,  may  be  considered  an  an- 
cient document,  in  determining  ijuestion  wheth- 
er property  shown  in  the  map  had  been  ap- 
propriated, though  statute  had  been  repealed. 
—People's  Gas  &  Electric  Co.  of  Oswego  v. 
State,  175  N.  Y.  S.  324. 

XI.   PAROI.      OB      EXTBIK8I0      EVI- 
DENCE AFFEOTIMG  WRITINGS. 

(A)  Oontradiotinflr,  Tarylnv,  or  Addlnflr  to 
Terma  of  written  Instrnment* 

<S=»397(2)  (N.Y.CtCl.)  Where  parties  have 
entered  into  a  contract  or  agreement,  which 
has  been  reduced  to  writing,  it  is  the  general 
rule  that,  in  the  absence  of  fraud  or  mistake, 
and  if  the  writing  is  complete  on  its  face  and 
unambiguous,  parol  evidence  is  inadmissible  to 
contradict,  vary,  alter,  add  to,  or  detract  from 
the  terms  of  the  writing.— Johnson  v.  State,  175 
N.  Y.   S.  234. 

^=»4II  (N.Y.Sup.)  Where  a  written  contract 
of  employment,  merely  stipulating  that  the  em- 
ployer was  to  engage  plaintiff  at  a  certain  sum 
per  week  for  a  designated  time,  was  executed 
in  duplicate,  one  copy  being  sip;ned  by  each  of 
the  parties,  the  contract  was  incomplete  upon 
its  face,  and  in  an  action  for  breach  thereof  by 
the  employ^  parol  evidence  was  admissible  to 
show  what  the  agreement  was  on  the  employe's 
part  in  order  to  establish  mutuality.— Goldman 
V.  Bloom,  175  N.  Y.  S.  788. 

(C)  Separate    or    Sabaeqnent    Oral    Agrree- 
ntent* 

«=>440(8)  (N.Y.Ct.Cl.)  Even  if  auctioneer,  sell- 
ing state  lands  at  a  public  sale,  was  authorized 
to  and  did  state  to  a  purchaser  that  lands  were 
to  be  sold  free  and  clear,  when  in  fact  certain 


taxes  and  assessmenti  were  then  liens  upon 
the  lands,  such  statements  were  merged  In  the 
written  contract  of  sale,  in  which  sadi  liens 
were  stfll  left  on  the  lands.— Johnson  ▼.  State, 
175  N.  t.  S.  234. 

«BaB442(4)  (N.Y.Snp.)  Where  aU  tiie  terms  of 
employment  oontract,  except  duration  of  em- 
ployment, were  in  writing,  parol  evidence  as  to 
the  term  of  employment  was  admissible.— Ker 
V.  Stem,  175  nT  Y.  S.  475. 

(D)  Constrnotlon  or  Applleation   of  I<an« 

arnaffe  of  Written  Inatrnnent. 

<=s>450(l)  (N.Y.CtCl.)  An  ambignity,  in  or- 
der to  authorise  parol  evidence,  must  relate  to 
a  subject  trefited  of  in  the  paper,  and  mnst 
arise  out  of  words  used  in  treating  that  sub- 
ject-njohnson  v.  SUte,  175  N.  Y.  8.  234. 

(E)  Sliowlnff    Dlscbarare    or   PorfomBanee 

of  Obllsrntlon. 

^»465  (N.Y.Sup.)  In  action  on  notes  by  pay- 
ee's exeeutoTy  defended  on  gtound  that  payee 
had  discharged  notes  on  maKer*s  sgreement  to 
furnish  him  with  eouns^.  entertainment,  and 
advice  during  remainder  oi  his  life,  evidence  of 
such  contract  was  inadmissible  to  affect  valid- 
ity of  notes  executed  subsequent  to  sudi  con- 
tract—Kaplan V.  Goodman,  175  N.  Y.  S.  745. 

XH.  OPINION  EVIDEHCE. 

(B)  SnbJectM  of  Expert  TeatimonT. 

^=s>527  (N.Y.Snp.)  It  was  error  to  permit 
plaintiffs  experts  to  testify  that  the  explosion 
was  caused  by  wires  coming  in  contact  with 
dry  cell  battery,— Holden  v.  Vulage  of  Ilion,  175 
N.  Y.  S.  129.     . 

XIV.  WEIGHT  AND  SUFFfOEBirOT. 

^=»59l  (N.Y.Sup.)  Recovery  by  plaintiff  em- 
ploy6,  suing  for  salary,  must  rest  on  his  ^roof, 
and  bis  action  fails  where  he  himself  intro- 
duced in  evidence  letters  between  parties  show- 
ing that  employment  was  at  will,  and  not  for  a 
year,  as  he  claimed,  and  on  which  theory  he 
bottomed  his  demands— Buikley  v.  Kaolin  Prod- 
ucts Co.,  175  N.  Y.  S.  219. 
^s»588  (N.YlSup.)  In  action  by  plaintiff, 
struck  while  crossing  a  street,  by  defendants 
automobUe,  plaintiff's  evidence  as  to  the  msnner 
in  which  the  injury  occnn^  held  physically 
impossible.— Spits  v.  United  Electric  light  ft 
Power  Oo..  175  N.  Y.  S.  787. 
^=»688  (N.Y.Sup.)  The  testimony  of  one  wit- 
ness may  not  be  disregarded,  either  in  part  or 
whoUy,  because  another  witness  may  be  found 
by  the  jury  to  have  willfully  testified  falsely  to 
a  materia Wfact—Bluestein  v.  New  York  Kya 
Co.,  175  N.  Y.  S.  740. 

EXCHANGE  OF  PROPERTY. 

See  Brokers,  «=s>82. 

EXECUTION. 

See  Appeal,  ^9»129,  1206;  Cemeteries,  #=»13; 
Judgment,  ^=9167. 

X.  817FPI.EMENTABT  PROCEEDINGS. 

<$ss>409  (N.Y.Snp.)  A  receiver  takes  legal  title 
to  personal  property  of  judgment  debtor  for  ben- 
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efit  of  Jodgnmt  cfetftwa  fer^  wIi^b  br  Ib  iBi? 
pointed  reeemr^  and  of  other  jttdgmcBt  oreditors 
to  whose  Ju^ments  the- reoeiveniiip  loAy  be  exh 
tended.— Ward  y.  Baker,  175  N.  Y.  S.  66. 
«B»4t3  (N.Y.Snp.)  In  Tiew  of  Oode  CIt.  PrOc. 
1 24^,  a  judgment  creditor  Kaving  stopped  deht»- 
OT  from  transferring  his  property  by  an  order 
for  his  examination,  it  is  immaterial,  as  far  as 
priority  is  concerned,  which  of  creditors  secured 
appointment  of  a  receiver.— Ward  y.  Baker,  17& 
N.  T.  8.  66. 

^=s>4\%  <N.Y.Sup.)  A  judemoit  debtor,  up6n 
whom  the  court,  proceeding  under  Jodtetanr 
Law,  M  770,  773,  and  not  under  section  774, 
imposed  a  fine  exceeding  ^250,  and  equal  to  the 
judgment  sum,  as  indemnity  for  deotor's  re- 
fusal to  appear  in  supplemental  proceedings, 
and  issued  a  mandate  to  the  sheriff  against  the 
debtor's  person,  as  provided  by  Code  Ciy.  Proc. 
§  1372,  for  the  collection  of  the  fine,  no  commit- 
ment being  issued,  was  properly  released  by  the 
sfaeriif  at  the  end  of  aix  months'  imprisonment, 
since  imprisonment  for  a  longer  period  is  pro- 
hibited by  Code  Civ.  Proc.  |  111.— Stewart  v. 
Smith,  175  N.  X.  S.  468. 

Code  Civ.  Proc.  $  1488,  prohibiting  issuance 
of  execution  against  the  person  of  a  woman, 
does  not  apply  to  a  mandate  of  the  court  for 
the  cc^UetioB  of  a  fine.— Id* 

ZI.  EXECUTION  AGAIHST  THE 
PBBSOir. 

«=»429  (N.Y.Sup.)  Code  Civ.  Proc  §  1488, 
prohibiting  issuance  of  execution  against  the 
person  of  a  woman,  does  not  apply  to  a  man- 
date of  the  court  for  the  c(^ection  of  a  fine, 
but  to  execution  issued  to  collect  a  judgment 
recovered  in  an  action.'— ikewart  v.  Smith,  175 
N.  Y,  S.  468. 

EXECUTORS  AND  ADMIttiSTRATORS. 

See  Accord  and  Satisfaction,  9=»26,  27;  Ap* 
peal,  ^=s»1073;  Courts,  <&»91:  Descent  and 
Distribution;  Divorce,  ^=>328;  Evidence, 
^=s>208;  Judicial  Sales.  ^s^l7;  Marriage, 
€=>50;  Referouce,  «8=>TO;  Taxation,  ^=»900: 
Trusts,  ♦»167,  316;   WiBs. 

I.   ABMIHISTBATXON  IN  OENERAI.. 

^=>5  (N.Y.Sup.)  Where  decedent's  purported 
will  was  merely  filed  in  the  surrogate's  office, 
but  not  formally  probated,  his  widow's  appli* 
cation  to  the  surrogate  lor  letters  of  admuiis- 
tratioii,  alleging  that  the  paper  filed  as  a  will 
was  not  a  valid  will,  to  which  the  next  of  kin 
consented,  should  have  been  granted.— In  re 
Billet,  175  N.  Y.  8.  482. 

n*  APPOINTMENT,    QUALIFICATION, 
.  AN]>   TENURE. 

^=:»20(7)  (N.Y.Sur.)  In  a  proceeding  by  an  al- 
leged common-law  widow  for  letters  of  admin- 
istration,'the  next  of  kin  denying  tbpt  peti- 
tioner was  the  widow  of  the  deceased,  the  al- 
leged marriage  should  be  established  very 
clearly  to  entitle  her  to  administer  the  estate. 
—In  re  Maeuire's  Estate,  175  N.  Y.  S.  728. 
€;=»22(2)  *  (jX.Y.Sur.)  Where  no  proce^eding  was 
pending  whe|i  application  for  letters  of  tem- 
porary admiaistratlon  was  made,  and  no  will 
had  been  filed,  and  the  only  person  who  would 
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be  entitled  to  be  cited,  if  there  was  no  wilW 
wan  the  petitioner,  it  was  entirely  proper^  un* 
der  Code  Civ.  Proc.  U  2680,  2506,  for  the 
eourt  to  direct  that  letters  of  temporary  ad- 
ministration issue.^In  re  Curds'  Estate,  170 
N.  Y.  S.  285,  288. 

Css>22(2)  (N.Y^Sur.)  Where  personal  property 
of  deceased  is  in  possession  of  a  trust  com- 
pany, and  consists  of  securities  which  cannot 
be  removed  without  an  order  of  court,  there  Itf 
no  occasion  for  tempoNiry  admihdstrator  tak^ 
ing  possession  of  it,  pending  determiliati<»  of 
application  to  revoke  his  letters.— In  re  Curtis' 
J&tate,  175  N.-Y.  S.  288,  289. 
<$=s>29(5)  (N.Y.Sur.)  If  allegations  of  petition 
on  which  letters  of  administratioa  on  a  wife's 
estate  were  granted  her  husband  were  false, 
remedy  of  those  interested,  as  wife's  broth- 
ers, was  by  application  to  vacate  decree  en- 
tered on  husband's  petition  for  letters,  and 
until  there  is  an  adjudication  that  the  hus- 
band was  not  such,  and  the  decree  granting 
letters  to  him  vacated  accordingly,  the  broth- 
ers are  not  entitled  to  letters.— In  re  Lynas' 
Estate,  175  N.  Y.  S.  733. 
<6P»32(1)  (N.Y.Sur.)  It  is  falsity  of  facts  alleg- 
ed in  a  petition  for  letters  of  temporary  ad- 
ministration that  must  be  established  by  a  per- 
son seeking  to  revoke  such  letters  upon  the 
ground  of  false  suggestion  of  a  material  fact, 
and  not  the  incorrectness  of  a  conclusion  de- 
rived by  petitioner  from  the  facts,  to  the  ef- 
fect that  "delay  has  necessarily  occurred,  and 
further  delay  will  also  necessarily  occur,  in 
the  probate  of  said  will."— In  re  Curtis'  Es- 
tate, 175  N.  Y.  S.  285,  28& 

That  notice  of  application  for  letters  of  tem- 
porary administration  was  not  given  to  the 
next  of  kin  or  to  legatees  is  not  sufficient 
pounds  for  revoking  the  letters;  not  being  one 
of  the  grounds  mentioned  in  Code  Civ.  Proc. 
I  2569.— Id. 

Allegation  in  petition  upon  which  letters  of 
temporary  administration  were  granted,  to 
effect  that  deceased  was  resident  of  county, 
when  sh^  was  in  fact  a  resident  of  another 
county,  at  time  of  her  death,  constituted  a 
false  suggestion  of  a  material  fact,  which 
would  warrant  court  in  revoking  the  letters. 
-Id. 

^=»37(2)  (N.Y.Sur.)  Where  deceased  adminis- 
trator was  not  entitled  to  letters  on  estate  of 
decedent,  as  shown  by  petition  for  appointment 
as  administrators  de  bonis  non,  petitioners  are 
not  entitled  to  continue  such  administration 
improperly  commeacedf  since  an  administrator 
de  bonis  non  merely  succeeds  to  powers  of  de- 
ceased adminlatrator,  ai^d  court  will  not  au- 
thorize continuation  of  wrongful  administra- 
tion.— In  re  Lynas^  EsUte,  176  N.  Y.  S.  783. 

Where  one  falsely  claiming  to  be  the  hus- 
band of  decedent  was  appoiuted  administrator 
of  her  estate,  on 'his  death  decedent's  brothers 
are  entitled,  not  to  administration  de  bonis 
non,  but  to  original  administration.— Id. 
^=>37(3)  (N.Y.Sur.)  It  a  woman  is  survived  by 
her  husband,  and  no  <*hildren  or  degc<*ndant», 
and  decree  is  duly  entered  granting  letters  of 
administration  to  the  husband,  after  the  hus- 
band's death  the  woman's  brothers  are  not  en- 
titled   to    letters    of    administration    de    bonis 
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tUm*  an  persumal  estate  of  the  wodmn  having 
pacrsed  to  husband'  by  his  marital  right,  and  it 
not  having  been  necessary  for  him  to  obtain 
letters,  except  to  recover  choses  in  action.— 
In  re  Lyuaa'  Estatte,  176  N.  Y.  S.  783. 

If  any  debts  of  a  wife  were  unpaid  at  the 
time  of  the  death  of  her  husband,  appointed 
her  administrator,  the  pubUc  administrator, 
and  not  the  wife*s  brothers,  would  be  entitled 
to  letters  de  bonis  non  to  complete  the  admin- 
istration, flo  far  aa  payment  of  the  debts  was 
Ooneeraed.— Id« 

m.   ASSETS,  APPRAZSAI.,  AKD  IN- 
VENTORY. 

^=»39  (N.Y.Snp.)  At  time  of  execution  of  val- 
id contract  for  sale  of  land,  vendor  is  to  be 
treated  as  oVner  of  purchase  money  and  pur- 
chaser as  equitable  owner  of  land,  and  ven- 
dor's- interest  becomes  personal  property, 
which  passes  to  his  executors.— New  York 
Cent  &  H.  R.  R.  Co.  v.  Cottle,  175  N.  Y.  S. 
178. 

rV.   COIXEOTION  AND  MANAOEBCENT 

OF   ESTATE. 

(A)   In  General* 

<&S997  (N.Y^up.)  A  written  agreement  of  re- 
tainer could  not  be  disregarded  by  an  admin- 
istrator, next  of  kin  of  a  person  negligently 
killed,  by  reason  of  fact  that  contract  was  ex- 
ecuted by  the  administrator  as  an  individual.— 
In  re  Reisfeld,  175  N.  Y.  S.  365. 
^=>102  (N.Y.Sur.)  Where  a  wUl  gives  the  ex- 
ecutors and  trustees  full  discretionary  power 
as  to  investment  in  securities,  whether  law- 
ful or  otherwise,  they  are  entitled  to  retain 
investments  originally  made  by  testator,  not- 
withstanding they  are  not  such  as  a  trustee  is 
ordinarily  authorized  to  make. — In  re  Bern- 
heimer's  Estate,  175  N.  Y.  S.  594. 
$=»I22(1)  (N.Y.Sur.)  A  temporary  administra- 
tor is  entitled  to  possession  of  furniture,  wear- 
ing apparel,  and  personal  effects  of  deceased, 
which  were  in  house  in  which  deceased  lived 
ImmedlateTy  prior  to  her  death,  although  an 
application  to  revoke  his  letters  is  pending.— 
In  re  Curtis'  Estate,  175  N.  Y.  S.  288,  289. 

Where  a  third  person  has  access  to  a  safe 
deposit  box,  in  which  such  third  person  has 
placed  t)ersonal  property  belonging  to  deceas- 
ed, a  temporary  administrator  will  be  permit- 
ted to  take  possession  thereof,  although  an 
application   to  revoke  his  letters  is  pen(fing. 

X.   ACTIONS. 

x$=p439  (N.Y.Sup.)  An  action  by  the  assignee 
of  a  life  insurance  policy,  who  had  not  been 
designated  as  substituted  beneficiary,  if  con- 
aidered  as  a  suit  for  specific  performance,  can- 
not be  maintained,  where  the  legal  representa- 
tives  of  the  inaured  are  not  joined.— Schoen- 
holz  V.  New  York  Life  Ins.  Co.,  175  N.  Y.  S. 
684. 

XI.  ACCOUNTING  AND  S£TTXJBM£Nt. 

(B)   Proeeedlnffs   for  Aoconnttncr- 
^=s>472  (N.Y.Sup.)  Where  an  application  under 
Code  Civ.  Proc.  §  2727,  by  creditors  to  compel 
En   accounting  by   an   administratrix   c.   t   a.. 


nmk€i  oak  a  plalnncasa  oC  ^nviowij  miisdosed 
and  nndiacovered  assets,  the  ■  anrrogate  sbovld 
have  directed  an  acooantlBg.T-In  re  Bies*  175 
N.  Y.  S.  58. 

•  In'an  application  by  creditors  to  compel  an 
aoeobnting  by  an  s4minl8tratriz  of  undisclosed 
assets,  the  admissioii  of  evidence  that  the  ad- 
ministratrix had  made  a  dale  of  realty  raised  a 
presumption  that  she  received  a  money  consid- 
eration therefor*  for  whidi  she  would  be  re- 
quired to  account.— Id. 

Where  ci^etftors  broaght  a  proceedii^  ia  1914 
to  compel  an  administratrix  appointed  in  1911 
to  account  for  nndisciosed  assets,  and  they  were 
denied  nelief,  from  which  an  appeal  was  p.rose- 
cntcd,  and  determined  on  the  issue  of  jurisdic- 
tion alone,  a  renewal  of  the  application  and  its 
disposition  in  1918  was  prosecuted  in  time,  since 
the  proceeding  was  a  continuous  one. — Id. 

(C)  CbMTves  and   Oredita. 

^9s>485  (N.Y.Sur.)  The  fees  of  eounael  for  an 
executor  or  administrator  for  services  render- 
ed are  disbursements,  to  be  included  in  the 
executor's  or  administrator's  account,  but  are 
not  taxable,— In  re  Bush's  Will,  175  N.  Y.  S. 
653. 

(B)  8tattnar>    SettllnsT,    Openins»    aisA    Be- 
▼lew. 

«=»i5ll(5)  (N.Y.Sur.)  The  costs  and  ailoiNrances 
on  the  final  accounting  of  executors  should  be 
made  to  the  parties,  and  not  to  their  attorneys 
or  counsel.-^  re  Bush's  WiU,  175  N.  Y.  S. 
653 

^s»'5l3(15)  (N.Y.Sup.)  The  settlement  of  an  ac- 
count by  an  administratrix  c  t.  a.  is  not  con- 
clusive in  her  favor  as  to  assets  undisclosed  by 
such  accounting.— In  re  Bies,  175  N.  Y.  S.  58. 

EXEMPTIONS. 

See  Municipal  Ctoiporations,  ^a»426;  T^uation, 
<8s>211,  242,  376. 

EXPLOSIVES- 

See  Bvidence,  «5»527;   Sales,  ^so441^ 

FACTORS- 

See  Brokers. 

^ss>6\  (N.Y.Sup.)  Where  defendant's  agents 
borrowed  tnoney  from  plaintifTs  assignor  for 
the  benefit  of  defendant,  by  ndfrepresentiag 
that  they  were  in  business  for  thtenselTts  and 
that  they  owned  the  property,  which  was  in 
fact  defendant's  property,  and  of  which  they 
had  possession  as  factors,  defendants  are  ha* 
tte  to  plalntifPs  assignor  for  money  so  boir- 
rowed.— Hart  T.  Page  Utg.  Co.,  175  N.  Y. 
S.  502. 

FEDERAL  OPERATION  OF 
RAILROADS. 

See  Constitutional  Law.  «==»241,  297:  Kminent 
Domshi,  ^=»70;    Bailroads,  ^=>f5%. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  ^s»190. 
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FENCES. 

j3m  Bminent  Domain,  ||ss>2s  Btate%  ■^^Itti 

FINES. 

8e«  Bzecntioii,  «s»419,  420. 

■FIRE  DEPARTMENT. 

See  Ciharftiee,  «=a37. 

FIRE  DISTRICTS. 

See  Toinu,  «sbS7,  40,  60. 

FIRES. 

See  BaOment,  ^=»14. 

RRST  CLASS  STORL 

See  Landlord  and  Tenant,  ^s»10S. 

FOG. 

See  Hi^way*,  «ssl9T. 

FOOD. 

See  Damages,  ^3»131. 

^=>25  (N.T.Sup.)  In  action  aaalnat  restaurant 
proprietor  for  injuries  from  glass  in  food,  evi- 
dence held  to  aatbovUf  finding  of  negligence  in 
preparation. or  servKM  «f  the  m«al  furnished 
plaintiff.— Rosenswaike  y,  Interborongh  Bapid 
Transit  Co.,  175  K.  Y.  8.  828. 

FOREIGN  CORPORATIONS. 

8ee  Gorporationsi  <$s9e42>^08. 


FRANCHISES. 

See  Taxation,  «=:»47,  ^76. 

FRAUD. 

See  Action,  «=»27;  Appeal,  ©=»1175;'  Corpo- 
rations, ^=»617;  Evidence,  ^=»588;  Factors, 
^s»51;    Frauds,  Statute  of;    Insurance,  ^s» 

f70;     Judgment,   <$a»3$l^;    Pleadmc  .  <S^ ; 
hipping,  $=s>22;   Taxation,  <S=s>dOO. 

I.  PSOEPTIOK   OOirSTITUTXBIft 

FRATTB,  ANB  TJARn.mr 

THERElTOiR, 

^s>l2  (N.Y.)  A  statement  by  one  that  he  in- 
tends to  do  a  certain  thing,  iirben  he  then,  has 
an  existing  intent  not  to  do  such  thing,  is  a 
fklse  statement  of  a  fact^Deyo  v.  Hudson, 
122  N.  B.  885,  225  N.  Y.  802. 

Where  a-  stock  broker  said  that  he  would 
notify  plaintiff  if  one  associated  with  him 
should  come  to  liim  for  purpose  of  speculation, 
with  the  fraudulent  intent  that  plaintiff  should 
reiy  thereon  and  permit  the  third  person  to 
obtain  money  belonging  to  plaintiff  or  for  which 
he  was  responsible,  to  gamble  with,  the  broker 
would  be  liable  in  deceit  to  plainti(f.— Id. 
«=s>25  (N.Y.)  The  existence  of  a  yalid  right  of 
action  for  loss  occasioned  by  the  fraud  of  an- 
other does  not  require  that  Hoch  fraud  should 
be  the  sole  cause  of  the  loss;   it  being  enough 
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to  show  that  it  was  an  essential  caiis^.— t>eyo 
y.  Hudson,  122  N.  B.  835.  225  N.  Y.  802. 

Wliere  0.,  a  member  oi  'plaintiffs'  law  firm, 
had  taken  and  lost  in  stock  market  money 
held  by  firm  in  a  fiduciary  capacity,  and  plain- 
tiifs,  upon  promise  of  G.  not  to  speculate,  went 
to  stock  broker,  who  fraudulently  promised  to 
notify  them  If  G.  should  again  deal  in  stocks, 
recoyery  could  not  be  had  from  broker,  by  rea- 
son of  his  fraudulent  promise,  for  defalca- 
tions subsequently  occurring  by  reason  of 
transactions  handled  by  the  broker,  the  proxi- 
mate cause  of  loss  being  the  thefts  and  the 
negligence  of  plaintiffs  in  retaining  G.  in  the 
firm.— Id. 

n.  actions: 

<B)  Parties  and  Pleadlns'* 

^=»47  (N.Y.)  In  action  for  damages  by  one 
fraudulently  induced  to  enter  into  a  certain 
contract  of  employment,  t*omplaint  does  not 
state  a  cause  of  action*  where  there  is  no  alle- 
gation that  plaintiff  would  have  done  better 
somewhere  eUe  or  under  some  other  contract. 
-RitzwoUer  v.  Lurie,  122  N.  B.  834,  225  N.  X. 
464. 

FRAUDS,  STATUTE  OF. 

See  Landlord  and  Tenant,  ^=»84. 

Vm.   REQUISITES  AKP  SUFFICCBlf- 
OT  OF  WHITUiQ. 

^=s>\  18(2)  (N.Y.)  The  memorandum  exacted  by 
the  statute  of  frauds  may. be  pieced  together 
from  separate  writings,  connected  by  express 
r.eference  or  internal  evidence  of  subject-mat- 
ter and  occasion,  and  the  writings  need  not  be 
from  promisor  to  promisee,  but  may  be  foom 
the  promisor  to  his  own  agent-^Marks  ▼.  Gow- 
din,  123  N,  E.  139,  228  N.  Y.  138. 
<e=»ir8(5)  (N.Y.)  where  plaintiff  might  show 
from  the  facts  that  his  former  employment  by 
defendants  was  as  sales  manager  ana  that  he 
served  in  that  capacity  for  the  term  stated  and 
coDtinued  thereafter  in  the  same  position,  a  lat- 
er writing  continuing  his  employment  fon  defi- 
nite period  for  stipulated  compensation  without 
defining  his  capacity  was  not'  insufficient.— 
Marks  v.  Cowdin,  123  N-  E.  139,  228  N.  Y.  138. 


X.  PIiEADING,  EVIDENCE^  TRIAL^^ 
AND   REVIEW. 

<d=>f  58(3)  (N.Y.)  Under  -  Personal  Property 
Law,  (  31,  the  memorandum  evidencing  a  con- 
tract not  to  be  performed  within  a  year  is  not 
insufficient  because  extrinsic  evidence  is  nec- 
essary 'to  fit  the  facts  to  the  description.-* 
Marks  v.Gowdin,  123  N.  B.  189,  228  N.  Y.  138. 

GAS. 

See  Ganals,  ^=»18;   Eminent  Domain,  ^=»306; 
Landlord  and  Tenant,  <e=»190. 

<8=>I4(1)  (N.Y.Sup.)  Althouch  city  of  New  York 
was  not  a  party  to  a  proceeding  by  Public  Serv- 
ice Gommiasion,  First  District,  against  Brook- 
lyn Borough  Gas  Gompany  to  nx  gas  rates,  city 
could  intervene  and  have  vacated  an  order  which 
court  was  without  power  to  make,  although  eti' 
tered  with  consent  of  all  parties  legally  intot* 
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«8ted.— Public  Service  GommigsSon,  Fint  Dist.. 
y,  Brooklyn  Borough  Gas  Co.i  175  N.  Y.  8.  2& 
II  Laws  ld06,  c.  125,  fixing  gas  rates  at  1^1/ 
is  still  in  force,  order  of  Public  Service  Com- 
mission and  a  judgment  of  oourt  fixing  rate  at 
$1.10  is  void,  although  made  and  entered  upon 
consent  of  all  i>arties  legally  interested.— Id. 

GIFTS. 
X,  nrrSR  vivos. 

^s>22  (N.T.Sup.)  Where  the  owner  of  a 
Bteani  yacht  wrote  to  plaintiff  that,  in  celebra- 
tion of  his  (the  owner's)  birthday,  he  gave  him 
the  boat,  which  had  not  been  used  for  some 
years  and  was  in  storage,  delivery  of  the  letter 
to  plaintiff  completed  the  gift— Hawkins  t. 
Union  Trust  Co.,  175  N.  X.  S.  694. 

n.  CAUSA  MORTIS. 

^=s>66(l)  (N.Y.Sup.)  Where  property  is  of  such 
nature  as  to  admit  of  physical  delivery,  such  as 
a  bank  account,  mere  words  alone  are  not  suffi- 
cient to  constitute  a  gift  causa  mortis,  but 
the  property  must  be  actually  delivered.— Ver- 
Eecke  v. -Greenwich  6c^.  Bank,  175  N.  Y.  S. 
796. 

(&=:»66(2)  (N.Y.Sup).  Where  a  bank  bopk  was 
physically  delivered  to  plaintiff  by  decedent  sole- 
ly for  the  purpose  of  drawing  money  needed  for 
decedent's  current  running  expenses,  and  plain- 
tiff delivered  the  book  to  her  husband,  and  plain- 
tiff relies  upon  the  subsequent  declarations  con- 
stituting a  gift  causa  mortis,  decedent  not  be- 
ing in  possession  of  book  at  time  of  the  al- 
leged declarations,  there  was  no  accompanying 
physical  delivery  sufficient  to  constitute  a  kif t. 
— Ver-Eecke  v.  Greenwich  Sav.  Bank,  175  N- 
Y.  S.  796. 

^=»83  (N.Y.Sup.)  Where  decedent  gave  plaintiff 
a  bank  book  directing  plaintiff  to  attend  to 
decedent*s  expenses,  there  was  an  inference 
that  decedent  was  oirecting  settlement  of  her 
affairs  rather  than  making  a  gift,  but  the  ques- 
tion as  to  existence  of  gift  causa  mortis  was 
for  the  jury.— Ver-Eecke  r.  Geeenwich  Sav, 
Bank,  175  N.  Y.  S.  796. 

GLASS. 

See  Food,  «=s>25. 

GOVERNMENT  OPERATION  OF 
RAILROADS. 

See  Constitutional  Law,  ^=»241,  297;  Eminent 
Domain,  ^=»70;  Bailroads,  ^s»5%. 


GUARANTY. 

,    «s>113:     Ind< 

GUARDIAN  AND  WARD. 


^e    Highways,    «=»113;     Indemnity;     Triai, 


n.  APPonrrMEirr,  QtrAi^irxcAT^oir, 

Aia>  TEIVURB   or   OXTABDIAK. 

^s»iO  (N.Y.Sur.)  Prima  facie  a  parent  should 
■be  guajsdisn'  <^  her  child,  but  a  parent  will  not 


be  appointed  guadBan,  unless  it  Is  consistent 
with  best  interest  of  child.~In  re  ESricksun'a 
Estate,  175  N.  Y.  S.  95. 

HI.   CUSTODY  Aim  CARE  OF  ^WASD*S 
PBBSOir  AND  SSTATE. 

^=»53  (N.Y.Sop.)  Wliere  bank  and  snardian 
simultaneoUsty  loan  money  on  same  real  es- 
tate, under  agreement  giving  bank  prior  lien, 
and  bank  in  foreclosing  mortgage  buys  property 
at  a  sum  leaving  dtefidency  iidgment  due  it, 
ward,  upon  r^acmng  majority,  cannot  recover 
her  loss  from  bank,  upon  ground  that  it  par- 
ticipated in  illegal  investment  of  trust  funds, 
where  bank  took  no  part  in  negotiating  loan  of 
trust  funds,  and  received  no  part  thereof  or 
benefit  therefrom.— Hoyt  t.  DoHar  Savings 
Bank  of  the  City  of  New  York,  175  N.  Y.  S. 
377.  . 

^=970  (N.Y.Sup.)  Where  eu^rdian  made  an  un- 
authorized inTestment  of  ward's  funds,  and 
ward,  upon  coming  of  age,  with  full  knowledge 
of  the  nature  of  the  investment,  approved  the 
guardian's  account,  and  eonsented  to  a  decree 
discharging  him  from  further  responsibility,  and 
received  at  least  tbiee  payments  of  interest 
upon  such  investment,  she  fully  ratified  the  un- 
authorized investment.— Hoyt  y.  Dollar  Sav- 
ings Bank  of  the  City  of  New  York*  175  N.  £. 
S.  377. 

HABEAS  CORPUS. 

I.  HATITBE  A]n>  GBOIJIfBS  OF 
REMEDY. 

«s»22(l)  (N.Y.Sup.)  Where  judgment  separat- 
ing husband  and  Wife  from  bed  and  board  gave 
custody  of  a  son  to  the  father  without  qualifi- 
catiouj  and  the  situation  has  not  changed  since 
rendition  of  judgment,  an  order  in  habeas  cor- 
pus granting  custody  to  plaintiff  mother  would 
'be  equivalent  to  a  modification  of  said  judg- 
ment, which  is  unauthorized  under  the  writ. — 
People  ex  rel.  Hyland  v.  Hyland,  175  K.  Y.  Sb 
626. 


n.  JTOMDICTIOir.    PR0CEBDIK08, 
AKB  REUBF. 

«s»47(l)  (N.Y.Sup.)  The  jurisdiction  to  de- 
termine the  right  of  possession  of  a  diild  is  in 
the  court,  and  not  in  the  judge,  and  a  habeas 
corpus  petition  to  a  Supreme  Court  judge  does 
not  give  court  jurisdiction  to  act. — People  ex 
rel.  Hyland  v.  Hyland.  175  N.  Y.  S.  «M. 
$=s>53  (N.Y.Sup.)  A  habeas  corpus  petition  to 
a  Supreme  Court  judge  does  not  give  court 
jurisdiction  to  acL—Peopls  ex  reL  Hyland  v. 
Hyland.  175  N,  Y.  S.  626. 

Order  granting  a  writ  of  habeas  corpoa  for 
custody  by  plaintiff^  mother  of  a  son,  must  rest 
upon  some  paper  bringing  the  matter  before 
the  court.— Id. 


HARMLESS  ERROR. 

See  Appeal,  <9»1046-1073;  Criminal  Law, 
1172. 
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HIGHWAYS. 

See  Bridge*;  Death,  ^s»9&;  Monicipal  Gor- 
poratloBB,  €=>426^  663;  Navigable  Waters, 
^=939;    States,  ^==3184. 

X.  £8TABLI8HM£HT,  AI^TKaATION. 

AND  BISCOVTrBIUAlfCE. 
(C)   AltevftUon,     Vaemtion,    or    AlR»ndott* 
meiLt. 

<ds»79(2, 8)  (N.Y.)  Under  the  Highway  Law,  I 
234,  providing  that  "every  highway  that  ehau 
not  have  been  traveled  or  used  as  a  highway 
for  six  years,  shall  cease  to  be  a  highway/' 
where  a  highway  crossing  a  railroad  track  had 
been  blocked  at  one  end  for  more  than  six 
years  by  a  bnilding,  and  there  had  been  no 
travel  thereon  by  vehicles  during  sneh  tine, 
and  the  travel  hy  pedestrians  over  the  same 
had  not  proceeded  along  a  defined  path,  sach 
highway  had  ceased  to  exist.— Town  of  Leray 
V.  New  York  Cent.  R.  Co.,  128  N.  H.  145,  22« 
N.  y.  109. 

TJnaer  Highwety  Law,  {  234,  where  a  high- 
way crossing  a  railroad  track  had  not  been 
need  for  over  six  years  except  by  pedestrians 
.who,  instead  of  crossing,  walked  upon  the  track 
in  violation  of  Bailroad  Law,  f  SS,  and  in  no 
well-defined  path,  the  highway  was  abandoned. 

m.  OOHSTRXrOTIOK,  nfFROmBMEHT, 
AKB  BEPAIR. 

«=>99{4  [New,  voL  14  Key-No.  Series] 

(N.  Y.  Sup.)  While  Highway  Law,  {  171, 
provides  for  appropriation  of  funds  from  state 
treasury  for  ''maintenance  and  repair"  of  state 
and  county  highways,  the  moneys  made  availa- 
ble by  the  Cughway  Referendum  Act  can  be 
appropriated  solely  for  the  "construction  and 
improvement'*  of  such  highways.— Bridgeport 
Const  Co.  V.  Duffey,  175  N.  Y.  a  65a 
^=>l  12  (N.Y.Sup.)  The  clear  distinction  in  the 
Highway  Law  between  "construction  and  im- 
provement" of  a  highway  and  its  "maintenance 
and  repair"  existed  at  enactment  of  iiighway 
Referendum  Act,  and  has  been  part  of  High- 
way Law  from  inception  of  policy  of  improved 
state  and  county  highways.— Bridgeport  Const 
Co.  V.  Duffey,  175  N.  Y.  S.  658. 
«s>ll3(l)  (N.Y.Sup.)  Provision  in  highway 
construction  contract  that  contractor  guaran- 
tee and  maintain  road  for  three  years,  author- 
izing retention  of  percentage  of  contract  price 
for  one  year  after  acceptance  of  work,  is  not 
a  guaranty  of  quality  and  character  of  work.^ 
Bridgeport  Const  Co,  v.  Duifey,  175  N.  Y.  S. 
658. 

«=»II3(3)  (N.Y.Sup.)  Specification  that  a  con- 
tractor guarantee  and  maintain  highway  for 
three  years  tends  to  increase  bids,  but,  where 
no  amount  was  thereby  included  in  total  bid 
for  construction,  validit^^  of  specification  is  to 
be  determined,  not  by  particiilar  case,  but  by 
what  is  possible  under  it,  and  it  attempts  to 
provide  for  maintenance  and  repair  out  of  fund 
appropriated  for  construction  and  improvement 
in  violation  of  Highway  Referendum  Act.— 
Bridgeport  Const  Co,  v,  Duffey,  175  N-  Y.  S. 
658. 

Contractor,  who  completed  highway  and  was 
paid   everything  due   under   his  contract,  ex- 


c^t  fSue  5  pef  cent  retiilned  by  highway  com-j 
mission  under  clause  requiring  contractor  to 
guarantee  maintenance  of  repairs,'  could  not 
lie  by  and  obtain  benefit  of  contract  and  then  * 
seek  -to  recover  retained  money  and.  escape 
terms  of  agreement  as  tO'  repairs,  because  of 
want  of  power  in  highway  commissioner  to  con- 
tract to  pay  for  such  repairs  out  of  such  mon- 
eys.—Id.     * 

Where  act  of  highway  commissioner  in  re-' 
taining  percentage  of  contact  price  for  high.- 
w$y  construction,  under  a  clause  requiring  con- 
tractor to  guarantee  Its  maiutenance  and  re- 
pair, was  not  per  se  illegal  or  malum  prohibi- 
tum, but  was  simply  ultra  vires  as  an  attempt 
to  pay  for  repairs  out  of  moneys  appropriated 
under  Highway  Referendum  Act,  the  contrac- 
tor, having  had  full  benefit  of  contract,  is  es- 
topped from  questioning'  its  validity.— Id. 
<gs=^ll3(4)  (N,Y.Sup.)  Contract  for  improve- 
ment of  state  highway  and  to  guarantee-  aad 
maintain  it  for  three  years,  and  without  charge 
to  make  repairs,  etc.,  necessitated  by  ordinary 
wear  and  tear,  defective  materials,  or  other 
defeeta  in  work,  referned  ta  "any  and  all  re< 
pairs/'  aad  not  simply  to  njakiiig  good  imper- 
fect woffk  or  deieetive  material,  and  entHled 
commissioner  of  highways  to  use  money  re-- 
tamed  for  making  repairs.— Bridgeport  Const 
Go.  V.  Duffey,  175  N.  Y.  S.  658. 
f=»ll3(4)  (N.Y.CtCl.)  Provision  in  contract 
for  construction  of  macadam  highway,, executed 
under  Highway  Law.  that  all  contingencies 
arising  daring  work  should  be  provided  for  to 
satisfaction  of  state  commission  of  highways 
and  as  might  be  agreed  upon  in  original  or  sup 
plemental  contract  executed  by  commission,  aad 
that  each  of  two  courses  should  be  built  of 
crushed  stone,  Imown  as  "run  of  the  crusher," 
could  not  defeat  contractor's  recovery  for  dam-, 
ages  by  following  engineer's  direction  to  use 
other  material  at  a  greater  expense.-^nderson 
V.  State,  175  N.  Y.  S.  229. 

Where  a^  contractor  for  construction  of  a 
macadam  highway  performed  services  and  for- 
nished  material  not  provided  for  by  contract 
plans,  or  specifications,  without  protest  or 
agreement  between  self  and  state,  he  could  not 
recover  therefor  on  theory  of  breach  of  orig- 
inal contract,  as,  by  compliance  with  any  or- 
ders or  directions,  he  waived  his  rights  in  that 
connection.— Id. 

«=»II3(4)  (N.Y.Ct.a.}  Where  a  contract  to 
construct  a  highway  for  the  state  directed  that 
the  stone  for  a  certain  part  of  the  road  "shall 
be  local  material,  the  source  of  supply  being 
one-half  mile  north  of  station  88  plus  00  and 
133  plus  00,  on  road  to  be  improved,"  the  con- 
tractor was  entitled  to  rely  thereon,  and  when 
it  subsequently  appeared,  because  of  mutual 
mistake,  that  material  so  described  was  not 
available,  the  additional  cost  of  obtaining  it 
elsewhere  could  be  recovered  by  tie  contrac- 
tor.—Atlanta  Const  Co.  V.  State,  175  N.  Y.  S. 
453. 

«©=»li3(4)  (N.Y.CtCL)  If  an  item,  due  to 
change  in  contract  for  construction  of  a  ma- 
cadam road,  would  cause  contract  expense  to 
exceed  original  estimate,  contractor  could  not 
recover  on  such  item  without  an  amendment 
of  original  estimate,  as  provided  by  Highway 
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Law,  f  ISO,  imbd.  i^.--Staiiton  ▼«  State,  176  N. 
Y.  S.  668. 

Under  statute  providing  that  state  and  conn* 
ty  highwayd  shall  be  constructed  or  improved 
"bv  contrajet,"  and  that  "all  contingencies 
ansing  during  the  prosecution  of  the  work 
shall  be  provided  for  to  the  satisfaction  of  the 
commission  and  as  may  be  agreed  upon  in  the 
original  or  by  a  supplemental  contract  executed 
by  the  commission,*'  a  contractor  could  not  re- 
.  cover  for  extra  work,  unless  it  was  provided 
for  in  original  contract  or  by,  a  supplemental 
agreement  executed  by  commission,  and  it  is 
immateriid  that  such  work  was  ordered  to  be 
done  by  county  engineer.— Id. 

Where  a  contract  for  construction  of  a  ma- 
cadam road  provided  that  top  course  should  be 
3  inches  thick  and  road  16  feet  wide,  construct- 
ing such  top  course  3  Mi  Inches  thick  and  the 
road  16  feet  and  4  inches  wide  would  include 
extra  or  additional  work  which  a  county  en- 
gineer would  have  no  power  to  require,  and  for 
which  contractor  could  not  recover,  in  the  ab- 
sence of  a  supplemental  agreement. — Id. 

A  contract  requiring  a  top  coarse  of  a  ma- 
cadam road  to  be  8  inches  thick  requires  that 
the  minimum  thickness  be  3  inches,  and  an  av- 
erage thickness  of  8V^  inches  would  be  no  more 
than  a  reasonably  practical  compliance  with  the 
contract.— Id. 

Under  a  contract  to  construct  a  macadam 
road  providing  that  the  fluxed  natural  asphalt 
should  be  compose^  of  at  least  65  per  cent,  of 
a  refined  "natural  solid  asphalt."  contractor  had 
no  right  to  use  an  asphalt  achieved  by  refine- 
ment not  containing  a  natural  solid  asphalt, 
although  the  material  as  finally  prepared  would 
be  identical  with  that  prepared  from  natural 
solid  asphalt.— Id. 

A  contractor,  constructing  a  macadam  road, 
must  comply  with  exact  terms  of  contract  as 
to  materials  to  be  used,  and  it  Is  not  enough 
that  material  supplied  is  equivalent  or  superior 
to  that  provided  m  the  contract.— Id. 

It  is  a  fundamental  essential  to  recoveiy  for 
Mbstantial  performance  of  a  contract  with  the 
state  for  the  construction  of  a  piacadam  high- 
way that  the  failure  to  perform  exactly  was 
inadvertent  and  unintentional,  and  a  contractor 
cannot  assert  a  positive  right  to  omit  exact 
perf ormonce,  and  to  make  substantial  perf oracH 
ance  in  advance  of  doing  the  Work.-— Id. 

A  contractor,  constructing  a  macadam  road, 
was  obliged  to  take  all  reasonable  means  to 
minimi;5e  or  obviate  damage  due  to  delay  caus- 
ed by  wrongful  acts  of  the  state,  and  failure  to 
proceed  witn  parts  of  the  work  not  interfered 
with,  because  contractor  feared  people  would 
invaae  and  travel  on  road  and  injure  it,  was 
inexcusable,  where  county  engineer  had  closed 
highway  to  traflac  under  Highway  Law,  §  77, 
and  it  was  contractor's  duty  under  contract  to 
protect  his  work.— Id. 

Where  information  for  bidders  stated  that 
contractor  would  be  required  to  lay  the  wearing 
surface  of  ft  macadam  road  on  a  subbase  bot- 
tom course  of  "approved  stone,"  and  the  speci- 
fications provided  that  the  bottom  course 
should  be  of  stone  "satisfactory"  to  the  com- 
missioner, a  contractor  had  no  right  to  as- 
sume that  certain  shale  rock  in  the  district 
was  "approved,"  or  "satisfactory,"  from  the 
fact  that  it  had  been  used  for  subbase  bot- 
tom course  in  two  other  roads  in  the  district, 


even  though  such  rtoato  Idid  given  satisfoc- 
tory  results.— Id. 

«=s>ll3(4)  {N.t.CtOl.)  Where  a  contract  for 
improvement  of  a  state  highway,  made  with  a 
commissioner  of  highways,  as  authorized  by 
Hiebway  Law,  involved  a  sum  exceeding  $100,- 
000,  the  contractor's  failare  to  dip  certain 
posts  in  asphaltum,  which  would  nave  cost 
$17j60,  dM  not  prevent  reeovery  for  swihetantlal 
performance,  on  deducting  that  amount  from 
contract  price.— General  Const  Oo.  ▼.  State, 
175  N,  Y.  S.  676. 

A  deficiency  as  to  one-third  of  posts  to  be 
furnished  by  contractor  amounting  to  $445.60, 
where  there  was  no  evidence  of  a  difference  in 
cost  oi  posts  furnished  and  those  specified,  and 
where  the  deficiency  was  unnoticed  npoti  two 
inspeetionB,  and  where  there  was  no  objection 
as  to  the  posts,  was  so  slight  as  not  to  prevent 
recovery  of  larae  sums  unpaid  to  claimant.— Id. 

On  a  claim  for  recovery  on  a  contract  for 
improvement  of  a  state  highway,  made  as  au- 
thorized by  Highway  Law,  evidence  for  the 
state  held  not  to  establish  that.the  construction 
of  the  road  metal  was  defective,  in  view  of  the 
travel  thereon  since  its  completion,  and  pos- 
sible changes  by  frost  and  cUmate.— Id. 

Items  on  the  claim  for  recovery  for  perform- ' 
ance  of  a  contract  for  the  improvement  of  a 
state  highway,  not  included  in  original  con- 
tract, or  provided  by  any  supplemental  oon- 
tjraet.  as  reqnif«d  by  Highway  Law,  eoold  not 
be  recovered.— Id.    . 

<8=»M3(4;  (N.Y.CtCl.)  Under  Highway  Law. 
S  130|,  subd.  9,  providing  that  contingencies 
arising  during  construction  work  shall  be  pro- 
vided for  by  supplemental  contracts  executed 
by  highway  commission,  a  contractor  for  im- 
provement of  a  county  highway,  who  under  en- 
gineer'ef  direction  completed  a  bridge  not  pro- 
vided for  in  original  contract  without  a  sup- 
plemental contract,  could  not  recover  for  ex- 
5en8e  of  its  constpuctlon.— Paddleford  y.  State, 
76  N.  T.  S.  583. 


V,  BEOmLATIOK  AND  178E  FOR 
TRAVEIi. 

(B»    X5m^    of    SUffliWAF    mmA    l4kw    et    tMe 
HoAd. 

<&=9l84{2)  (N.Y.Sup.)  In  an  action  for  dam- 
ages caused  by  an  automobile,  it  is  not  compe- 
tent to  show  that  this  automobile  is  not  reg- 
istered as  required  by  the  High^vfay  Iaw,  al- 
though the  operation  of  the  automobile  without 
having  it  registered  makes  the  owner  guilty  of 
a  misdemeanor.— Messersmith  v.  American  Fi- 
delity Co.,  175  N.  Y.  S.  160. 

(C)  Injuries  from  Defects  or  Ol^strmctioiis. 

^=s>l9l  (N.Y.CtCl.)  The  dangerous  condition 
of  any  particular  place  in  a  patrol  system  high- 
way depends  on  what  may  be  expected  from  an 
ordinary  traveler  under  ordinary  conditions  in 
the  use  of  the  highway  at  that  place.— Johnson 
V.  State,  175  N.  Y.  S.  209. 
<S=>I94  (N.Y.CtCl.)  It  is  the  state's  duty  to 
protect  the  traveling  public  on  its  patrol  sys- 
tem highways  from  dangers  likely  to  arise  from 
peculiar  conditions  surrounding  a  curve  in  a 
highway,  which  make  it  an  extremely  danger- 
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SOS. place  iov  AQtomobilfls  Ip  tbe  ntghttivie.-- 
ohn^on  ▼.  State.  175  N.  Y.  Si  290. 

It  wiL8  daty  of  «tate^  at  a  place  in  a  patrol 
fltystem  lughwaj  where  there  Is  a .  .dangerous 
Gurye»  to  provide  some  method  to  protect  or* 
dinary  auto  traveler  in  nighttime;  and  where 
no  aultabl^e  barrier  was  placed  at  such  qurve 
the  admlnifltratriz  of  one  who,  while  driving 
his  automobile  in  the  nighttime,  failed  to  take 
the  curve,  but  went  straight  ahead  over  a  re- 
taining wall,  was  entitled  to  an  award.~Id. 
€=»I97(1)  (N.Y.CtCl.)  The  driver  of  an  auto- 
mobile  on  a  patrol  system  highway  in  the  coun* 
try,  with  no  facilities  for  putting  up  for  the 
night,  was  justified  in  proceeding  through  a  fog 
on  his  way  to  his  home.— Johnson  v.  State,  175 
N.  T.  S.  299. 

If  a  traveler  by  automobile  oa  a  patrol  sys- 
tem highway  runs  Into  a  fog  in  a  valley,  and 
continues  to  travel  through  it  in  the  night* 
time,  he  assumes  risks  remaining  after  state 
has  taken  precautions  necessary  tb  protect 
travelers  usmg  jcoad  under,  ordinary  conditions 
in  the  nighttimek-**Id. 

e=s>2l\  (N.Y.CtCl.)  On  a  elaim  of  damage* 
for  negligence  in  killing  daiinant'a  intestate 
while  driving  along  a  patrol  system  higbw^ay, 
resulting  from  his  fa^ure  to  take  a  dangerous 
curve,  evidence  held  to  show  that  he  was  not 
driving  rapidly  or  carelessly,  but  was  driving 
with  a  proper  degree  of  care,  in  view  of  the 
fog  and  the  dangerous  carve  ahead.— Johnson 
V.  State,  175  N.  T.  S.  299. 

HIGHWAYS  REFERENDUM  ACT. 

See  Highways,  <S=»99%,  112;  113. 

HOLIDAYS. 

See  Landlord  and  Tenant,  ^b»196;  Time, 
^cs»10. 

HOMICIDE. 

See  Criminal  Law,  «ss>552,  713,  9^,  958. 

VII.   fiVIDEMOB. 

(B)  "Welvlit  and  Sialllcienoy* 

«=»234(7)  (N.Y.Sup.)  In  a  murder  trial,  dt- 
cfimstantial  evidence  against  defendant  held 
sufficient  to  take  the  ease  to  tiie  jury,  and  to 
iustii^  a  finding  of  guilt.— People  v.  Teipat,  I'R^ 
N.  7.  &  197. 

HCfSPiTALS. 

Se«  Oriaalnal  Lawj  «b»407;  Brideoe,,  4s»870; 
States,  ^=>84,  1844 ,  'WUntssea,  «s>414: 

HUSBA^ID  AtlD  WIFE     . 

See  BAnks  and  Banking,  «=»14S;  Oourts,  ^=» 
24;  Descent  and  Distribution,  ^=»7$;  Dir 
vorce;  Executors  and  Administrators,  ^=s>29, 
37;   Marriage;   Mortgages,  ^=^208. 

Vm.   SXSPARATXO^  AITO^IIEPAHATB 

UAIKTElfAKOtL 

^=>279(1)  (N.Y.Sun.)  Where,  in  separation 
agreement,  giving  plaintiff  wife  care  and  cus- 
tody of  a  daughter,  plaintiff  atipulated  that  de- 
fendant hixband  should  pay  |40  a  month  until 
the  daughter  became  16  years  old  and  self-sup- 


porting, when  he  stwald'  pay*  one-half  as  much. 
held  that,  after  dau|[hter  bdcame  16  years  of 
age.aifd  wag  earning. S35  a  month,  the  wifd  was 
not  entitled  to  the  rull  allowance  of  $40j— Oa- 
I«LI«P^fSJ-«175  N.  y,  S.  26. 
<^i»28f  (NXSup.)"  Prosecution  by  wife  of  ac- 
tions against  her  husband  to  recover  monthly 
installments  under  a  separation  a^g^eement 
should  not  be  stayed  on  the  husband's  applica- 
tion, based  on  his  action  to  have  monthly  pay* 
ments  under  the  agreement  reduced,  until  tbe 
Jiusband  has  actually  established  a  right  to  re? 
lief  in  that  action  upon  trial  thereof.— Stod- 
dard V.  Stoddard,  175  N.  Y.  S.  650. 

IMPROVEMENTS. 

See  Bridges.  ^=»20;  Highway^.  «=s>113;  Land- 
'  lord  and  Tenant  ^=»92,  182,  197,  210;     Mu- 
nicipal  Corporations,   ^=>400-426;      Stated^ 
«=s>112. 

INCOME  TAX. 

See  Taxation,  <8b»47,  876. 

INDEMNITY. 

See  Appeal,  «=s>846;  Insurance,  «=»139,  434; 
Lost  Instruments,  ^=»18;  Stipulations, 
^»s>18. 

^=>3  (N.Y.Sup.)  A  surface  street  railroad  com- 
pany had  a  right,  as  a  condition  of  consent  that 
tbe  work  of  cnnstructing  an  elavated  raiiroatt 
might  be  done  over  its  tracks,  to  exact  an 
agreement  from  the  elevated  railroad  com- 
pany to  protect  it  against  any  accident  incident 
tothe  construction  work,  though  contributed  to 
or  caused  solely  by  tbe  negligence  of  its  own 
employes.— Post  &  McCord  v.  New  York  Mu- 
nicipal Ry.  Corporation,  175  N.  Y.  8.  302, 
^s>8  (N.Y.Sup.)  Contractor  to  erect  elevated 
railrofl[^  over  tracks  of  surface  street  railpoad 
held,  under  original  agreement  and  supplemen- 
tal agreement  evidenced  by  a  letter*  to  have 
contracted  to  indemnify  the  surface  railroad 
and  the  company  for  which  it  was  buUding  the 
elevated  road  against  liability  for  injuries  to  a 
passeni^er  on  a  car  of  the  surface  railroad, 
caused  hr  the  negligence  of  the  letter's  em- 
"loyfis.— Post  &  McvJord  v.  New  York  Municipal 
y.  Corporation.  175  N.  Y.  S.  892. 
^=>I3(8)  (N.Y.Sup.)  If  costSj  expenses,  and 
cotmsel  fees  incurred  and  paid  by  owner  of 
building  and  his  insurer,  in  defending,  prose- 
cuting appeal,  and  opposing  a  further  appeal  in 
action  aprtlnst  the'  owner  for  injury  from  fall 
of  elevator,  were  reasonable  and  proper,  and 
-were  incurred  with  the  consent  of  the  elevator 
compapy^  they  are  recoverable  against  it  as  in- 
demnitor, as  part  of  tbe  natural  and  direct  •'on- 
scquence  of  its  wrongful  titt  in  installing  the 
elevator  with  the  defect  caueiug  the  accident.— 
John  Wanamaker,  New  York,  Inc.,  v.  Otis  Ele- 
vator O.,  17r>  N.  Y.  g.  78. 
$=»I5(7)  (N'.Y.Sup.)  A  building  owner,  against 
whom  recovery  was  had  for  injury  from  fall 
of  his  passenger  elevator,  seeking  indemnity 
frotn  the  seller  of  the  elevator,  cannot  rely  on 
the  judgment  roll  in  the  original  action,  bat 
must  show  the  accident  was  occasioned  by  neg- 
ligence for  which  defendant  was  primarily  lia- 
ble*—John  Wanamaken  New  York^  Inc.,  v.  Otis 
Elevator  Co.,  175  N.  Y.  S.  78. 
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INDIANS. 

See  Pleading,  ^ss>S,  21,  843,  360;  Pablic  Lands, 

«B»106%. 
^=»27(1)  (N.Y.Sup.)  The  individual  members 
of  an  Indian  tribe  and  the  tribe  itself  are  poa- 
sessed  of  only  such  rights  to  appear  and  liti- 
gate in  courts  of  jtietice  as  are  conferred  upon 
them  by  statute.— Mulkins  v.  Snow,  175  N.  Y- 
S.  41. 

^=»27(2)  (N.Y.Sup.)  In  the  absence  of  congres- 
sional action,  the  state  Legislature  may  confer 
upon  the  individual  Indians  or  the  tribe  the 
right  to  come  into  state  courts  and  litigate  their 
controversies,  and  may  determine  what  courts 
shall  have  jurisdiction  thereof.— Mulkins  v. 
Snow,  175  N.  Y.  S.  4L 

Peacemakers*  Court,  having  jurisdiction,  un- 
der Indian  Law,  §  46,  of  all  questions  and  ac- 
tions between  Indians  residing  thereon,  involv- 
ing the  title  to  real  estate  on  such  reservations, 
has  jurisdiction  over  the  Indian* s  limited  right 
of  occupancy  acqufred  under  section  55.— Id. 
^=»27($  (N.Y.Sup.)  In  view  of  Indian  Law,  H 
5.  46,  Indian,  bringing  action  in  the  Supreme 
Court,  to  be  entitled  to  jurisdiction  thereof, 
must  show  by  affirmative  allegations  that  Peace- 
makers* Court  has  no  jurisdiction.— Mulkins  v. 
Snow,  175  N.  Y.  S.  41. 

INFANTS. 

See  Damages,  i§s>132;  Divorce,  ^es»298;  Guard- 
ian and  Ward;  Insurance,  ^=>434;  Master 
.and  Servant,  <S=s>406;   Parent  and  Child. 

INJUNCTION. 

See  Attachment,  ^s»224;  Religious  Societies, 
^=»31;    Replevin,  €=3>46;    States,  «s»16d^. 

ZV.  PBEUMmARTAMD  IHTEIULOCU. 

TOBT  INJUNCTIONS. 
(A)  Orounda  ftnd  Proceedlnffs  to  Procure. 

«»I36(2)  (N.Y.Sup.)  Where  plaintiffs*  appUca- 
tion  for  a  letter  of  credit  to  be  used  in  pay- 
ment for  goods  provided  that  the  credit  should 
expire  on  a  certain  date,  on  or  before  which 
the  shipment  must  be  made,  and  the  shipment 
was  made  later,  an  injunction  pendente  Ute  in 
an  action  to  restrain  the  collection  and  pay- 
ment of  a  draft  drawn  against  letter  of  credit, 
and  for  its  cancellation  on  the  ground  of  pay- 
ee's default  on  his  contract,  may  be  granted.— 
Higgins  V.  Steinhardter,  175  N.  Y.  S.  279. 
(^=9158  (N.Y.Sup.)  The  exercise  of  judicial 
discretion  in  refusing  a  temporary  injunction 
did  not  constitute  a  bar  to  injunction  action.— 
New  York  Pneumatic  Service  Co.  v.  ^.  T.  Cox 
Contracting  Co.,  175  N.  Y.  S.  153. 

INNKEEPERS. 

See  Constitutional  Iaw,  C=?300;  Damages,  ^ss> 
50,  131;  Kvidence,  <g==>18;  Food,  <g^25;  Wit- 
nesses, ^=»3CD. 
«Es>2  (N.Y.Mun.Ct.)  Lien  Law,  §  181,  giving  inn- 
keepers and  boarding  house  keepers  a  lien  on 
chattels  of  third  person  brought  on  the  premis- 
es by  boarder,  is  invalid  as  applied  to  boardiuK 
house  keepers.— Van  Laar  r.  Marchesini,  175  N. 
Y.  S.  456. 


«ss>3  (N.Y.Spp.)  Plaintiff  rented  a  snite  of 
rooms,  with  a  kitchen  and  refrigerator,  in  de- 
fendant's building,  wliich  was  constructed  on 
the  plan  of  an  apartment  house,  contained  a 
restaurant,  but  was  not  known  as  a  hotel,  ol- 
though  the  place  was  designated  on  defendant's 
billheads  as  a  hotel,  did  not  accommodate  tran- 
sients, and  the  weekly  diarge  was  a  fixed 
amount,  irrespective  of  the  number  of  persona 
occupying  the  apartment.  Held,  that  the  es- 
tablishment was  not  an  inn,  so  that  defendant 
was  not  liable  to  plaintiff  as  an  innkeeper  for 
the  loss  of  property.— Roberts  v.  Caae  Hotel 
Co.,  175  N.  Y.  S.  123. 

A  lodging  house  does  not  become  an  'inn*' 
because  a  register  is  kept— Id. 

INSANE  PERSONS. 

See  Evidence.  ^=967;  Marriage,  ^=»58;  States, 
<8=>184:  Wills,  <8=»52,  431. 

INSOLVENCY. 

See  Attachment,  ^=»224;  Bankruptcy;  Banks 
and  Banking,  ^=s>63^ 

INSPECTION. 

See  Contracts,  «=9l99;    Highways,  «a>113. 

INSURANCE. 

See  Discovery,  ^=5»49;  Executors  and  Admin- 
istrators, ^s»480;  Reformation  of  Inttra- 
ments,  «=:»46;   War,  <S=>10. 

II.  nfSUBAHCE   COMPANIES. 
(A)  SCcMslc  CompAnle*. 

^5335  (N.Y.Sap.)  Where  a  corporation  acted 

as  agent  for  an  irsurance  company  under  con- 
tract permitting  corporation  to  deposit  premi- 
ums in  its  own  banking  account  until  it  became 
its  duty  to  remit  to  the  insurance  company,  the 
officers  of  the  agent,  in  authorizing  the  drawing 
of  checks  on  the  corporation's  bank  account  in 
the  regular  course  of.  business  before  the  pre- 
miums became  due  to  the  company,  were  not 
doing  wrong,  nor  were  they  individaaDy  liable, 
if  afterwards  the  corporation  was  liable  for 
conversion  on  account  of  inability  to  pay,  un- 
der .Inaurance  Law,  |  38,  dednnng  insurance 
agents  responsible  in  a  trust  or  flducinry  ca- 

Sacity.— Atlas  Assuc.  Co.  v«  John  L.  Dudlej, 
r.,  Co.,  175  N.  r.  S.  1549* 

tXJ.  IKSUBANCE    AOEKT8    AUD 

BBOKEB8. 

(A.)  Avaner  fmr  <iMwv«r» 

^s»80  (N.Y.Sup.)  Where  a  corporation  acted 
as  agent  for  an  insurance  company  under  con- 
tract permitting  corporation  to  dejjosit  premi- 
ums in  its  owti  oanking  account  until  it  became 
its  duty  to  remit  to  the  insurance  company,  the 
officers  of  the  agent,  in  authoriaing  the  drawing 
of  checks  on  the  corporation's  bank  account  in 
the  regular  course  of  business  before  the  pre- 
miums became  due  to  the  company,  were  not 
doing  wrong,  nor  were  they  Individually  liable, 
if-  afterwards  the  corporation  was  liable  for 
conversion  on  account  of  inability  to  pay,  un- 
der Insurance  Law,  S  88,  declaring  insurance 
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agents  rcBpoBtUxle  ill  rtrnst  or  fiduclavy  «a- 

Sacity.*-:iliua8  Asauv.  Co.  t.  Jolm  Ir.  DvdlieFr 
r.,  C<K,  175  N.  Y.  a  540, 

V.  THE  CONTBACT  IK  GEHEBAL. 

(A)  JVMiKre,  Re«iil0ite«.  and  Validity. 

^=>I39  (N.T.Sap.)  Policy  agreeing  to  indem- 
nify insured  against  damages  resulting  because 
of  violation  of  a  criminal  statute  is  illegal  and 
void.— Messersmith  V.  American  B^delity  Co., 
175  N.  Y.  S.  169. 

€=»I43(6)  (N,Y.Snp.)  Where  fire  insurance 
agent  and  insured  both  believed  that  policy  de- 
livered was  written  for  a  year,  when  in  fact  it 
contained  a  ''builder's  rislE  clause"  rider,  which 
provided  that  policy  covered  building  only  while 
m  process  of  erection,  such  policy  will  be  re- 
formed, by  striking  out  the  rider,  to  make  it 
conform  to  terms  of  contract  which  parties  in- 
tended to  make.— Metxger  v.  iEtna  Ins.  Co.,  175 
N.  Y.  S.  428. 

VIZ.  A88IGM3CBNT  OR  OTHEB 
TBAKSrER  OF  FOUOT. 

^s»2l9  (N.Y.Sup.)  Where  a  life  insurance 
policy  was  assigned  by  the  insured  to  another 
than  the  designated  beneficiary,  the  assignment 
conveyed  all  the  rights  of  the  insured,  includ- 
ing the  'right  to  change  beneficiary ;  but  where 
no  actual  change  of  beneficiary  was  made  Qur<> 
ing  the  lifetime  of  insured,  the  rights  of  the 
designated  beneficiary  were  not  affected.— 
Sohoenholz  v.  New  York  Life  Ins.  Co.,  175  N. 

Y.  s.  ew. 

IX.  AVOIDAlfOEQFPOUCTFOR  MIS- 
BEFRESEHTATIOH.  FRAUD,  OR 
BRXlAOH  OF  WAJtRAKTT  OB 
COKBmOH. 

(A)  Ch*4ni«ditf  fn  eeseral. 

«=»250(1)  (N.Y.)  Insurance  Law,  (  107,  subd. 
"f,"  providmg  that  a  false  representation,  if 
not  material  or  made  with  intent  to  deceive,  in 
an  application  for  a  policy*  shall  not  bar  recov-* 
ery  thereunder,  and  applying  only  to  health 
and  accident  policies  issued  after  January  1, 
1914,  does  not  apply  to  renewal  certificates  is- 
sued annually  after  January  1,  1914,  ooi^itinu- 
ing  in  force  on  accident  policy  issued  in  1907, 
subject  to  all  its  terms  and  provisions;  the  is- 
sue of  sqch  a  certificate  not  being  a  reissue  of 


the    policy^— Banmann   v.    Preferred    Accident 

Ins.  Co.  of"" 

480. 


'  New  York,  122.  K  D.  628,  225  N.  Y. 


InsurancjB  Law,  I  5$,  relating  to  warranties 
or  representations  in  poUdes  issued  by  a  "life 
insurance  corporation'^  does  not  apply  to  acci- 
dent iasuVance  policies  issued  by  accident  in- 
surance  corporations.— Id. 

(O  Mattem   Bela^tesr  to  Person   Insnred. 

^=s>SOO  (N.Y.)  A  statement  in  an  applicatipn 
for  accident  insurance  that  applicant  had  never 
been  refused  accident,  health,  or  life  insurance 
was  a  warranty,  and,  being  untrue,  there  could 
be  no  recovery  on  the  policy.«^Baumann  v.  Pre- 
ferred Accident  Ins.  Co.  ^  New  York,  122  N. 
B.  628^  225  N.  Y.  480. 


X.  FOMFSnUIUI     OF    IMytnCT*.   FOR 
.       BBEACK  OFPBOMISSOBT  WAR- 
BANTT,  COVEirANT,  OB  COKBI- . 

Tioxr  subsequent/ 

(B)  NoapaFmevt  of  PrentiniMii  or  Assess* 
'  meats. 

(gs:93^0  (N.Y.Sup.)  Where  an  insurance  com- 
pany, during  the  life  of  the  contract,  falsely 
stated  to  iasnced  that,  owiag  to  the.  illness 
of  the  insured  during  the  first  year,  insurer 
had  right  to  cancel  policy,  which  was  there- 
upon surrendered  and  premium  returned,  with 
result  that  next  premium  was  not  paid  by  in- 
sured because  of  such  surrender,  beneficiary 
of  insured  could  have  policy  reinstated,  in  an 
action  at  law  in  which  surrender  was  pleaded 
and  proved  soleljr  as  an  excuse  for  failure  of 
insured  to  pay  the  subseguent  premium.— Frit* 
v.  National  Service  Life  Soc.  175  N.  Y.  9.  479. 

XX.  ESTOFPEI.,  WAXVBB,  QB  AGBEB- 
MENTS  AFFECTINO  BIGHT  TO 
AVOID   OB  FOBFEIT  FOUCT. 

«BB>37^(4)  (N.Y.)  Where  an  application  for 
accident  iasuranee  policy,  signed  by  insured 
and  delivered  to  the  insurer,  contained  a  false 
statement  that  no  application  for  life,  health, 
or  accklent  insurance  had  ever  been  refused, 
the  fact  that  the  company's  ofllcers  with  a 
rubber  stamp  added  thereafter  *'no  exceptions*' 
was  inunaterial.-^Baumann  v.  Preferred  Acci- 
dent Ins.  Co.  of  New  York,  122  N.  E.  628,  225 
N.  Y.  480. 

aat  BISKS  AKB  CAITSES  OF  LOSS. 

(O)  Oa«r«nty    «nd    ladenutlty    EnvoMmoe. 

^=»434  (N.Y.Sup.)  Indemnity  policy,  agreeing 
to  indemnify  insured  against  loss  by  reason  of 
operation  of  i^utomobile,  where  founded  upon 
a. good  and  valid  consideration,  is  enforceable 
on  recovery  of  judgment  against  insured  be- 
cause of  accident,  though  accident  occurred 
while  an  infant  was  operating  the  automobUe 
in  violation  of  law.^-Messersmith  v.  American 
E\delity  Co.,  175  N,  X.  S.  169. 

Insured's  failure  to  register  automobile  as 
required  by  law  will  not  preclude  him  from  re^ 
covering  on  an  indemnity  policy  providing  that 
insurer  will  indemnify  huu  from  loss  sustained 
in  operation  of  the  automobile.— Id. 

XIV.   BOTICE   ANB   PBOOF  OF  I«OSS. 

^=>535  (N.Y.)  Where  an  apparently  trivial 
mishap  occurred,  the  assured  under  an  accident 
liability  policy  was  not  required  to  regard  It  as 
an  accident  of  which  notice  should  be  given  im- 
mediately to  the  insurer,  although  it  afterwards 
resulted  M  serious  injury .r-Afelcher  ▼.  Oceen 
Accident  &  Guarantee  Corporation,  Limited, 
123  N.  B.  81,  226  N.  Y.  51. 
<8=:»66ir(l)  (N.Y-Sup.)  In  action  on  t»olicr  in- 
suring plaintiff's  automobUe  against  theft, 
where  defendant  denied  that  it  had  issued  .any 
policy  en  an  earHer  date  thirn-  the  12tfa,  plaia* 
tUE  was  reUeredfrem  presenting  proof  of  loss; 
the  automobile  having  been  stelen  on  the  lltk* 
— Fodor  V.  National  Liberty  Ins.  Co.  of.  Amer- 
ica, 176  N.  Y.  S.  112. 
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XVI.   RIGHT   TO  FSOOSBDB. 

€=»587  (N.Y.Snp.)  Where  no  attempt  is  made 
t6  change  the  beneficiary  of  a  life  insurance 
policy  in  the  manner  required  by  its  terms, 
the  rights  of  the  designated  beneficiary  become 
absolute  on  the  death  of  the  insured.— Schoen- 
hol»  V.  New  York  Life  Ins,  Co.,  175  N.  Y.  S. 
684. 

xvm.  AonoKs  ok  pouoies. 

^=9623(1)  (N.Y.)  An  insurer  may  waive  a  pro* 
vision  in  a  contract  of  indemnity  requiring  poli- 
cy holder  to  brin^  action  within  a  limited  tune. 
—Syracuse  Lighting  Co.  v.  Maryland  Casualty 
Co.,  122  N.  B.  723,  226  N.  Y.  2jS, 
^s»623{2)  (N.Y.)  A  policy  of  indemnity,  pro- 
viding that  none  of  its  conditions  could  be  waiv- 
ed by  any  agent,  and  that  no  waiver  should  be 
vblid  unless  there  was  an  indorsement  on  ^policy 
by  president  or  secretary  of  insurer,  did  not 
prevent  company'a  "manager  claim  division" 
from  waiving  a  provision  to  effect  that  insurer 
could  not  be  sued  after  30  days  had  expired  from 
date  of  payment  of  loss,  by  correspondence  tend- 
ing to  cause  the  policy  holder  to  delay  bringing 
suit,  correspondence  of  policy  holder  having 
been  addressed  to  home  office  of  company,  the 
presumption  being  that  his  acts  were  approved 
by  officers  of  insurer,  even  if  such  manager  had 
npt  been  delegated  power  to  waive  such  provi* 
sion.— Syracuse  Lighting  Co.  v.  Maryland  Casu- 
alty Co.,  122  N,  B.  723.  226  N.  Y.  25. 
<pB»623(3)  (N.Y.)  In  action  under  indemnity 
contract,  where  insurer  in  its  correspondence  in- 
duced plaintiff  to  continue  negotiations  until 
after  the  expiration  of  thirty  days*  hMy  that 
trial  court  was  warranted  in  finding  that  de- 
fendant bad  waived  a  provision  in  its  oentract 
of  indemnity  to  effect  that  actions  for  indemnity 
must  be  brought  within  30  days.— Syracuse 
Lighting  Co.  v.  Maryland  Casualty  Co.,  122  N. 
E.  723.  226  N.  Y.  25. 

<8=»640(3)  (N.Y.Sup.)  Under  a  life  or  acci- 
dent policy,  which  by  its  terms  provides  that 
thie  company  shall  not  be  liable  for  accident,  in- 
juries, or  death  while  insured  is  engaged  in 
an  unlawful  or  illegal  act,  if  such  act  is  a  stat- 
utory offense,  the  answer  setting  up  such  de- 
fiense  must  set  out  all  the  statutory  elements 
thereof,  and  must  allege  a  causative  connection 
between  the  offense  and  the  injury  sustained. 
— Messersmith  v.  American  Fidelity  Co.,  175 
N.  Y.  S.  169. 

<8=s>668(3)  (N.Y.Sup.)  WTiether  there  was  a 
meeting  of  the  minds,  so  as  to  constitute  an' 
agreement  to  insure,  on  the  day  application 
was  made  for  policv  insuring  plaintiff's  automo- 
bile against  theft,  held  a  jury  question.— Fodor 
V.  National  Liberty  Ins.  Co.  of  America,  175 
N,  Y.  S.  112. 

XX.  BffirTVAL  BiafsriT  nrsimANOS. 

(V)  Actldns  for  Beneflte. 

<8»8I3  (N.Y.Sup^)  Under  Code  Civ.  Proc.  | 
1910,  as  to  actions  by  or  against  associations 
of  seven  or  more  persons,  benefidary^s  action 
against  an  unincorporated  fraternal  benefit  as- 
sooation  of  more  than  seven  members  should 
have  been  brought  against  the  president  or 
treasurer.— Sparsokdeo  v.  Gatti,  175  N.  T.  B. 
117. 


i8»6t7(l)  (N.YiSnp.)  If  benefiebiry  saed  of- 
ficer ef  unincorporated  fraternal  aasociation  to 
recover  her  husband's  deatili  benefit,  on  ground 
that  by  article  of  by-laws  mortuary  fund  was 
entirely  apart  from  funds  of  lodge,  therefore 
in  hands  of  officer  as  money  paid  to  use  of 
and  recoverable  by  beneficiary,  it  was  a  part 
of  her  case  to  show  amount  was  so  paid  to  of- 
ficer.—Sparandeo  v.  Gatti.  175  N.  T.  S.  117. 

INTEREST. 

See  Cemeteries,  ^sslS:  Danuigea,  ^s»e9; 
Guardian  and  Ward,  «s»70;  Landlord  and 
Tenant,  «s»182,  197,  210;  Mortgages,  ^=> 
109;    Sales,  «S968;    Taxation,  «s>&6. 

I.  BIGHTS  Aim  I.IAB1IJTIE8  IH 
OBKERAIb 

^=9 1 9(2)  (N.Y.)  In  any  form  of  oontract  where 
the  amount  to  be  paid  thereby  is  subject  to  com- 
putation and  the  time  of  payment  and  the  per- 
son or  persona  to  whom  payments  are  to  be 
made  are  certain  and  definite,  interest  is  diarge- 
able  upon  the  amount  found  due  thereon.— Tu«- 
Eeo  V.  Amerioati  Bonding  Co.  of  Baltimore,  123 
N.  B.  142. 

INTERIM  CERTIFICATES. 

See  Corporations,  ^=a47&. 

INTEflPLEADER. 

I.  SIGHT  TO  UTTEBPIiEABSR* 

^=»ll  (N.Y.SUP.)  Where  a  trust  company 
agreed  to  accept  deposits  of  money  accruing 
under  a  joint  adventure*  and  to  pay  out  the 
money  to  the  parties  to  the  venture  in  certain 
proportions,  and  one  of  the  parties  sued  the 
trust  company  to  recover  hia  abase  of  the  mon- 
ey, defendant  was  entitled  to  interplead  the 
other  parties  to  the  transaction,  under  Code 
Civ.  Proc.  §  820,  and  Banking  Law,  §  199,  aubd. 
1,  and  to  be  dismissed  from  the  suit.— Bvans  v. 
Guaranty  Trust  Co.  of  New  York,  175  N.  Y. 
S.  118. 

^S5»I4  (N.Y.Sup.)  Where  a  forwarding  compa- 
ny, which  deposited  with  defendant  goods  re- 
plevied by  plaintiff,  denied  any  interest  in  such 
goods,  and  claimed  that  the  receipt  therefor  was 
through  mistake  made  out  in  its  name,  KM, 
that  defendant's  motion  to  interplead  such  com- 
pany should  be  denied.— Brown  .Shoe  Co.  v.  Van 
Dam  Warehonse  Co.,  175  N.  Y.  S.  Ca 

INTOXICATING  LIQUORS. 

See  Mandamus,  ^^^186;  Municipal  Corpora- 
tions, ^=s>598. 

JOINT  ADVENTURES. 

See  Estoppel',  ^^iaiQfS;   Interpleader,  ^s>ll. 


I  (N.Y.)  Recital,  in  papers  containing  a 
syndicate  agreement  drawn  up  by  promoters, 
that  they^  ue  promoters,  would  oontrol  a  16.- 
000,000  bond  isau^  was  not  the  expression  of 
a  past  fact  upon  which  to*  base  fraud,  where  it 
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was  mdebt  on  face  of  t^ai^en  that  ayneBcatej 
was  in  proceas  of  formation  and  tliat  promoters 
were  to  later  create  the  corporation  and  procnre 
the  boQd8u--Jermyn  v.  Searing,  122  N.  B.  706, 
225  N.  Y.  525. 

A  syndicate  agreement  between  promoters  and 
-subseribers  to  Tjonds  of  a  cofporation,  tb-  be 
organized  in  the  fnture,  anthorizing  promoters 
to  borrow  .iMne^,  held  Botvoidt  on  its  face  for 
lack  of  mutuality  or  coasiderationrrld. 
^=»2  (N.Y.)  The  fact  that  subscriptions  to  cor- 
porate bonds  under  a  syndicate  agreemei^t  may 
have  been  taken  on  several  sheets  of  paper  can- 
not alter  the  legal  effect,  the  contract  consist- 
ing of  all  such  papers  taken  together.— Jennyn 
V.  Searing,  122  N.  B.  706,  225  N.  Y.  525. 
^=»7  (N.Y.)  That  a  subscription  a^^reemenl,  for' 
corporate  bonds  was  without  consideration  or* 
mutuality  was  void  for  fraud  luia  subject  to  a 
collateral  agreement  that  subscription  should 
not  be  binding  until  aU  the  scares  of  a  pronosad 
syndicate,  or  all  the  corporate  bonds^  should  be 
subscribed  for,  is  noli  a  good  defense  as  against 
one  lending  money  to  promoters  in  |;ood  faith 
and  without  knowledge,  if  subscription  agree- 
ment  authorized  promoters  to  borrow  money.'-- 
Jermyn  v.  Searing,  122  Ijl.  E.  706,  225  N.  Y. 

UMder'a  "syadidate  agr^aiBiit,"  whereby  >  a 
promoter  was 'One'  painty  and  the  "subscribers" 
to  bonds  constituted 'the  other,  party,  a  tfaijrd 
party  was  not  authorized  to  make  a  loon  to  the 
promoter  tmder  an  aulshoxtty  in  the  agreeaicnt, 
where  only  ona  individual  subscriber  had  sigaed. 
—Id. 

A  syndicate- agreement,  authorizing  promoter 
upon  security  of  agireement  to  make  advances  to 
contractors  oonstructing  a  railroad,  did  not  am- 
thorize. loans  to  be  made  to  promoter  hhnaelf, 
—Id. 

In  abaenoe  of  express  authority  to  promoters 
to  borrow  upon  an  individiial  aubscnption  to 
buy  bondsr  an  agreement  to  avfoaoribe  asaumea 
the  .incorporation  of  the  bondinjBf  tompany,  and 
that  it  will  not  be  ^enforceable  (UDtil  that  time. 
-Id. 

^=»7  (N.Y.Sup.V  Oentract  with  tTnited  States  to 
construct  certain  number  of  aubmaviBe  (lasers 
waa  a  chose  in  action,  and  one  of  two  joint  ad" 
venturers  could  not  transfer  a, greater  interest 
in  it  than  he  himself  possessed,  even  to  a  bona 
fide  purchaser  for  value,  unless  as  between  him 
and  the  othei*  member  he.  had  authority  to  dis- 
pose of  it— Curnen  v.  Ryan,  175  N.  Y.  S,  50. 

Where  one  of  two  joint  adventurers,  haviijg 
contract  to  construct  submarine  chasers  for 
United  States  government,  without  knowledge 
or  consent  of  other,  sells  contract,  the  latter  is 
entitled  to  recover  one-half  of  net  profits ;  prop- 
'  er  allowance  being  made  for  expenses  for  use 
of  a  plant,  interest  on  working  capital,  premi- 
um on  bond,  and  all  other  necessary  and  prop- 
er expenses  in  construction  of  vessels.— Id. 

In  action  against  corporation  for  accounting 
of  profits  made  under  a  contract  in  which  plain- 
tiff had  a  half  interest,  evidence  held  not  to 
show  that  plaintiff  ever  authorized  his  coadven* 
tjirer  to  sell  or  assign  contract. — Id. 

JOINT  TENANCY. 

See  Tenancy  in  ComnoiL 


JUOGCS. 

ConrtB,  <&s>89;   ^abeap 


See  Appeal,  ^=3657; 
Corpua,  ^=»4.7j  53. 


JUDGMENT. 

See  ConatStntfonal  tjaw, '€s»241, '2d7r  Costs, 
««»76;  OoxutB,  <d=909,  170;  Bxeettion; 
Plea<lw&  «B^,  276.  347,  860;  Subvogatioo. 

bW  jndgmanta  in  partienlar  actions  or  proceed- 
.  inga,  see-  also  the  varioaa  apedfio  topics: 
For  review  of  judgmenta,  see -Appeal. 

it.  NATURE  AXB  BSSEKnAIiS  IN  GENU 
EBAL. 

«=»l7(iy  pir.Y.)  iTntil  jurisdiction  has  been  ob- 
tained by  servicer  of*  imttiihona,  no  binding  jnda* 
BMOt  can  be  entered^—Mualuaky  v.  Lehigh  Ya^r 
ley  Goal  €k».,  122. N.  fi.  461,  225  K  X.  584*. 

IV.  aftT  DEPAUIiT.    . 
(B)  Ovcnlaisr  me  Settlnar.  Aalde  Deteqlt*  . 

es8»138(2).(N.Y<Sup.>  Where  defendant  appear- 
ed and  asked  for  adionmmeni;,  but  gave  no  rea- 
sons, except  that  they  did  not  wish  to  proceed. 
default  entered  after  in^eat  in  prMence-  w. 
one  defendant  and  his  attoc^ney,  up%n  their  re- 
fnai^l  to  proceed,  wi^  n^t^  opened, /having 
been  deliberately  suffered.— Harris  CJo.  v.  Wetn- 
tr^b,  175  N.  Y.  8.  847: 
^cs>  143(2)  (N.Y.Sun.)  The  ordini^^  a£Sdlivit  aa 
to  mevitorions  defense  Is  in«timcient,  where 
there-  48  no  tneritofions  excuse  shown.^Rohloff 
V.  Catts,  175  N.  Y.  S.«86.-     • '-  -    .     • 

^s»l67  (N.Y.Sup.)  In  a  proceeding  to  vacate 
default  "judgment,  'entered  wmle  aefendantf  a*  at- 
torney was  absent  froVn  the  state, '  but  after 
ezpiratioii  of  time- for  filing  answer,  lineh 
waa  twice  extended  by  atipulationv  /^eitf ,.  there 
waa  neitiker  auch  a  meritorious  defease  nor 
ezepse*  fiat  deftialt  as  would  j«iatify  -order  va- 
oatisg.  default  <  without''  tetrma,  and '  ordering 
plaihtifPa  attorney  to •  pay  poundage  on. .a  ^vy 
made  under  an  execution  issned  .upon  the 
judgment.— Rohloff  v.  Catts,  175  K  Y.  Sw  888. 
^=»t69  (N,Y.8op.)  Where  motion  to  adja«ni 
tiial  for  sickness  of  defeniMnt'a  connsel  was 
i^rant««  on  eoaditkm  of  paymrat  of  SIO  coats 
and  the  giving  of  a  bond  to  aecwre  ftjudgobPent 
that  might  foe  recorered,  and  npim  defendantfs 
failure  to  comply  with  condltiona  default  judg- 
ment was  recovered  upon  inquest,  the  default 
win  be  opened  on  motion  therefor,  where  mov- 
ing papers  set  forth  defense  on  the  merits,  upon 
payment  of  $10  Costs  and  the  dl^bUTsements 
of'  subpoenas  for  witnes0es.-*^Roth  v.  Lubarsky 
Co.,  175  N.  Y.  S.  499. 


VI. 


isstJBa. 


ON  THJAX.  OF 

CB)   Parties. 

^s:=>237(l)  (N.Y.Sup.)  Despite  Code  Civ.  Proc. 
|§  1204,  1205,  as  to  several  jud^meoti  whei^, 
in  action  against  three  alleged  joint  contrac- 
ton,  no  •  aeverkil  liability  waa  proved,  bat  only 
a  joint  liability  of  two  of  .them  with  a  third 
person  not  a  party  to  the  action,  the  com- 
plaint was  properly  ditomiaaed.'^Atonaoa'  v. 
Maoahan,  175  N.  Y.  k  lia. 
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(C)  Conformltr  tm  FroeesSf  Pleadlns*, 
Proofs,  and  VerAfet  or  Flndlnvs. 

#c»255  (N.T.Siip.)  In  equitable  action,  tfie  re- 
lief may  be  adopted  to  the  proof,  irrespective 
of  the  allegations  of  fraud.— Ashby  ▼.  Fancher, 
175  N.  Y.  S.  142. 

IX.  OPENING  OR  TAOATINO.   . 

^cs>399  (N.Y.Sup.)  The  effect  ftf  permitting  the 
indgment  to  stand  as  aecurit^^only  upon  grant- 
ing a  new  trial,  with  permigfSion  to  plead  and 
try-  new  issues,  is  that  such  judgment  is  nei- 
ther appealable  nor  enforceable,  but  is. a  sub- 
stitute for  othter  security,  and  is  superseded  by 
the  final  judgment.— Pomeroy  v.  Hocking  Val- 
ley By.  Co.,  176  N.  Y.  S.  484. 

XI.   OOIXATERAL  ATTACK. 
(B)  Gro«nd«^ 

^»>489  n^.Y.Sup.)  That  a  personal  judgment 
shall  be  binding  In  this  state,  whether  procured 
in  a  court  of  either  general  or  limited  juris- 
diction, it  is  essential  that  the  court  awarding 
the 'judgment  should  have  acquired  jurisdietion 
of  the  person,  and  want  thereof  may  be  inter* 
posed  at  any  time— Osborne  v.  Val  O^Farrell 
Detective  Agency,  175  N.  Y.  S.  860. 

Xm.  MERGER  AND  BAR  OF  CAUSES 
OF   ACTION   AND  DEFENSES. 
(A)   Jndirmeiits   OperatlTO  ail   Bar. 

^==>564(2)  (N.Y.Sup.)  No  question  becomes  res 
judicata  until  it  is  settled  by  a  final  judgment; 
res  judicata  having  no  application  to  an  inter- 
locutory order.— People  ez  reL  Multer  v.  Mul- 
ter,  175  N.  Y.  S.  526. 

(B)  CmMUem  of  Aotton  «nd  DefenseB  Merg- 
ed, Barred,  or  Concluded. 

^S3>589(2)  (N.Y.Sup.)  In  an  action  upon  an  ac- 
count stated  or  for  services  rendered,  a  judg- 
ment for  defendant  against  plaintiff  for  *  con- 
version of  checks  paid  on  contracts  involved 
in  this  action,  and  credited  upon  the  account 
held  not  a  bar  to-  the  aotion.— Zimet  v.  Cohen, 
175  N.  Y.  S.  97. 

^ss>5B3  (N.Y.Sup.)  Agreement  to  deliver  160 
pieces  of  serge  during  December,  January,  and 
February,  and  160  pieces  of  rep  during  Jan- 
uary, February,  and  March,  was  separable  to 
extent  that  buyer  could  have  brought  separate 
actions  for  breaches  as  they  accrued  in  regard 
to  delivery  of  each  installment  of  each  class; 
but  if  there  was  one  breach  by  refusal  to 
deliver  any  goods^  or  separate  breaches,,  all  of 
which  had  accrued  before  buyer  interposed 
counterclaim  in  seller^s  actioxi^  bu^er  was 
bound  to  join  claim  of  damages  for  all  breach- 
es in  one  action  or  counterclaim,  unless  he 
could  prove  contracts  were  separable. — Bloom 
V.  Arthur  Wallier  &  Co.,  175  N..Y.  S.  150. 
<e=>622(l)  (N.Y.Sup.)  Defendant,  who  withdrew 
counterclaim,  but  was  permitted,  under  general 
denial,  to  introduce  evidence  as  to  money  due 
thereunder,  and  recovered  money  judgment  on« 
der  such  evidence,  could,  notwithstanding  such 
judgment,  bring  new  action  on  the  counterdaim. 
•—Distributing  Corporation  V;  Perez,  175  N.  Y. 
8.  537. 

^s»622(2)  <N.Y.Sup.>  Buyer  of  goods  may  set 
up  delivery  of  short  quantity  or  of  defective 
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fao&  in  independent  mctlon,  and  im  not  re- 
quired to  set  np  such  matters  mm  a  coanter- 
daim  to  an  action  for  the  pnce  of  the  goods 
accepted.r-Bloom  v.  Arthur  walker  &  Go^  175 
N.  Y.  S.  150. 

XIV.  OONOLUSIVENESS    OF   ADOTJDI. 
CATION. 

<B>  PctmoiMa  C^acUmdo^ 

<8=>699(2)  (N.Y.Sup.)  In  action  for  moneys  ad- 
vanced by  plaintiff  upon  representation  that 
realty  on  wnich  advancement  was  made  was 
free  and  clear  of  incumbrances,  save  one  mort- 
gage, that  defendant  failed  to  mtervene  in  suit 
to  foreclose  another  mortgage,  and  assist  nlain- 
tiff  in  defense,  although  requested  to  do  so, 
held  not  to  estop  him  from  putting  in  issue, 
b^  denials  of  knowledge  or  information  suffi- 
cient to  form  a  belief,  matters  adjudicated  in 
said  foreclosure  suit.— New  York  Title  &  Mort- 

ige  Co.  V.  Title  Guarantee  &  Trust  Co.,  175 
Y.  S.  763. 

The  essential  basis  of  the  rule  that  a  party 
is  bound  by  a  judgment  rendered  in  an  action 
of  which  he  has  been  given  notice  and  an  op- 
portunity to  defend  is  that  the  partv  thus 
bound  is  liable  over  to  the  defendant.— Id. 

(D)  JmdiKm.^mtm  la  Pavttettlar  Ctaaaea  of 
Aotlons  and  Prooeediava* 

^ss»747(%)  (N.Y.Mun.Ct)  The  gravamen  of  a 
summary  proceeding  by  a  landlord  against  his 
tenant  relating  to  the  possession  of  the  prop- 
erty, the  only  object  and-  effect  of  judgment 
in  such  proceeding,  as  far  as  the  doctrine  of 
res  judicata  is  concerned,  is  the  determination 
as  to  which  of  the  parties  has  the  right  to  the 
possession  of  the  premises. — Sea  G«te  Hotel 
Co.  V.  Nahmmacher,  175i  N.  Y.  S.  721. 

In  an  action  for  rent,  a  judgment  in  a  former 
summary  proceeding  wherein  the  landlord's 
evidence  showed  a  lease,  while  that  of  tenant 
showed  there  was  no  lease  at  all,  was  not  res 
judicata  as  to  the  provisions  of  the  lease,  but 
merely  as  to  its  existence.-^Id* 

XVH.  FOREIGN  JUDOKENTS. 

«=»8I5  (N.Y.Sup.)  The  courts  of  this  state 
will  generally  recognize  and  give  full  force  and 
effect  to  the  judgments  of  sister  states. — Os- 
borne V.  Val  O'Farrell  Detective  Agency,  173 
N.  Y.  S.  860. 

^S9816  (N.Y.Sup.)  The  rule  that  want  of  ju- 
risdiction to  enter  a  judgment  of  a  sister  state 
may  be  shown  by  extrinsic  evidence,  and  that 
recitals  of  service  of  process  or  appearance  in 
the  judgment  record  are  not  conclusive,  is  not 
in  violation  of  Const.  U.  S.  art,  4. 1 1.— Osborne 
V.  Val  O'Farrell  Detective  Agency,  175  N.  Y. 
S.  860. 

€=»818(4)  (N.Y.Sup.)  In  an  action  on  a  Judg- 
ment of  a  sister  state  purporting  to  have  been 
entered  on  appearance  for  defendant,  where  it 
was  admitted  that  there  was  no  personal  serv- 
ice, and  evidence  that  defendant  never  authoriz- 
ed any  appearance,  or  a  confession  of  judg- 
ment, was  uncontradicted,  the  presumption  of 
jurisdiction  was  overcome,  especially  in  ab- 
sence of  warrant  of  attomey.--Osbome  ▼.  Val 
O'Farrell  Det<|ctive  Agency,  175  N.  Y.  S.  860. 
^=98 1 8(5)  (N.Y.Sup.)  In  case  of  judgment  of  a 
court  of  general  jurisdiction  of  sister  state,  al- 
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thonsli  it »  enHitled  to  bencat  of  preBumption  of 
JQrisdictioii  whick  exists  in  favoy  of  domestic 
^dgment,  "vmnt  ot  jtirisdiGtioB  mmy  be  ahowa 
by  extrinsic  eridence,  and  recital  in  judgment 
recoEd  that  defendant  was  served  with  process, 
or  appeared,  is  not  conclusive.— Osborne  v.  Val 
O'FarreU  Deteetive  Agency,  175  N.  Y.  S.  860. 

XXEL  FIJBA)>nfG  AND  EVmSlTCai  OF 

JUDGMENT   AS  SaTOPPEI.  OB 

DEFENSE. 

4s»95l<l)  (N.Y.Sop.)  The  burden  of  proof  is 
upon  a  party  daiming  an  estoppel  by  a  former 
judgment  to  clearly  show  that  Che  fact  in  issutf 
was  determined  in  the  former  action.— People 
ex  rel.  Multer  v.  Multer,  175  N.  Y.  8.  526. 

JUDICIAL  SALES. 

See  Cemeteries,  ^=:»13. 

^s»l7  (N.y.Sup.)  Purchase  l>y  executors  of 
land  sold  at  public  sale  was  not  fraudulent, 
where  it  was  subject  to  large  amount  oC  tax- 
es, and  had  been  sold  at  tax  sales,  and  did  not 
seem  to  invite  purchasers;  executors  being 
large  creditors  of  the  estate,  which  was  prob^ 
ably  iDso]vent.--^New  York  Gent.  &  B.  B.  R 
Co.  Y*  Cottle,  175  N.  Y.  S.  178. 

JURY. 

See  Trial,  <g=»315;    Wifls,  <8=>846. 

U.  RIGHT  TO  TBJAL  BIT  JURY. 

^=3>28(17)  (N.Y.Sup.)  In  view  of  Code  C»v.  Proc. 
I  2763,  even  though  appellants  from  decree-  re- 
fusing probate  of  will  could  have  had  jury  trial 
on  seasonable  demand,  their  omission,  even  if 
deemed  a  waiver  bv  them,  does  not  preolude 
Appellate  Division  from  directing  a  jury  trial' 
on  a  new  trial.— In  re  Allaway's  Will,  175  N. 
Y.  8.  70. 

LANDLORD  AND  TENANT. 

See  Appeal,  ^=91165;  Innkeepers,  ^=>Z;  Judg- 
ment, ^=s>747;  Mandamus,  ^=s>83;  Mort- 
gages, ^=9199;  Municipal  Corporations,  ^=» 
404;    Quieting  lltle,  «s»2a;    Time,  «=s>10; 

Wills,  <e=>728. 

n.  I.BASBS  AND  A^REBMSl^S  IK 
,  GSXEBAXi. 

•(▲>•  Bjsaulaltes  «Bsd  YAlMity*  . 

#S9>34(1)  (N.Y.Sup.)  A  lease  under  seal  can  -be 
discharged,  even  before  breach,  by  an  executed 
parol  agreemeut-^Lafayette  Shop  v.  Auerbach; 
175  N.  Y.  S.  133. 

A  Ittse  under  seal  having  several  montha  to 
run  is  discharged  by  agreement,  accompanied 
by  the  payment,  that  in  consideration  oi  pay- 
ment then,  before  due,  of  the  rent  for  the 
next  montn,  all  rights  and  liabilities  ot  each 
thereunder  shall  cease  at  the  end  of  that 
month.— Id. 

(B)  Constmctlon  and  Operation. 

«s>48(2)  (N.Y.Sup.)  Where  plaintiff  had  leased 
defendant's  hall  for  the  purpose  of  an  enter- 
tainment and  ball,  and  defendant  canceled  the 
contract  of  lease,  thereby  compelling  plaintiff 
to  hold  its  hall  at  another  place,,  the  cost  of 


ceprintlns  cfareolars  and  tickets  wHl  be  assamed 
to  have  been  within  contemplation  of  parties, 
and  is  a  proper  element  of  damage.— Beth  Da- 
vid Oospfeal  V.  Terrace  Garden,  176  N.  Y.  S. 
498. 

Where  plaintiff  had  leased  defendant's  hall  for 
the  purpose  of  an  entertainment  and  ball,  and 
defendant  canceled  the  contract  of  lease,  there- 
by -compelling  plaintiff  to  hold  its  ball  at  an- 
other place,  the  -Cost  of  postage  paid  on  tickets 
sent  out  is  a  proper  dement  of  damage.— Id. 

IV.   TBBM8  FOB  TEARS. 

(O)  BxteMSlons,  Renewals,  and  Options  to 
Parcl&aoe  or  2»ell. 

^s>92(l}  (N.Y.Sup.)  A  lease  proviiding  for  the 
expenditure  of  $20,000  in  improvements  of  the 
property,  with  an  option  to  purchase,  con- 
strued as  fixing  tho  pttscbsne  price,  to  in- 
clude such  improvement  expenditurc-rMatoaka 
Bealty  Co.  t.  Chevrolet  Motor  Co.  of  New 
lork,  175  N.  Y.  S.  369. 

(D)  Teitmlnrntlon. 

^=:»I05  (N.Y.Sup.)"  Paragraph  in  lease  provid- 
ing that,  "upon  the  failure  of  tenant  to  comply 
with  the  terms  of  this  agreement  and  ,^ake 
payment  at  the  time  when  the  same  shall  be 
due,  ♦  •  •  this  lease  fifhall  terminate/' when 
construed  in  the  Ui^t  of  the  other  paragi»phs, 
gave  the  landlord  the  right  to  terminate  the 
lease,  where  tenant  failed  to  perform .  covenant 
as  to  conducting  a  first-class  candy  stores- 
Winter  Garden  Co.  ?.  Dell's  Inc.,  175  N.  Y.  8. 
757.. 

<9s»l09(2)  (N.Y.Sup.)  Where  lessee  a^^eed  to 
surrender  premises  on  a  certain  date,  on  les- 
sor's election  to  terminate  lease  on  such  date; 
and  agreed  further  "to  pay  rent  to  the  time  of 
the  surrender  of  the  premises/'  and  where  les- 
sor agreed  tt  pay  lessee  specified  sum  of  money 
upon  requiring  him  to  surrender .  the  premises 
on  such  date,  lessee  was- entitled  to  such  sum, 
notwithstanding  failure  to  .move  until  seven 
days  after  specified  day,  where  lessor  did  not 
tender  nch  amount  on  day  specified,  ahd 
where  he  put  a  new  tenafit  in  possession,  as  ol 
such  date.— Henig  v.  Palmer.  175  N.  Y.  S.  510. 

Vli.  J^BEMISES.  AlVp  ENJOYKSNT 

AND  USB  TBOBJBUSOF. 
(O)  RepillJNik  lasjuranoOk  wa4  Intprovo- 
.   meatiip 

i9s9»l52r0)  (N.Y.Sup.)  Tenant  did  •  not  waive 
landlord's  compliance  with  his  agreement  to 
have  furnace  in  perfect  condition  upon  deliv- 
ery of  premises  to  tenant,  by  going  into  pos- 
session with  defective  furnace  during  month  of 
May,  where  at  such  time  landlord  promised  to 
make  necessary  repairs  during  the  summer.—^ 
Ravnor  v.  Fuller,  176  N.  Y.  S.  760. 

Tenant's  failure  to  give  landlord  personal 
notice  of  defects  does  not  show  intent  to  waive 
compliance  vvith  landlord's  agreement  to  have 
premises  in  perfect  condition  dpon  giving  ten- 
ant possession,  where  tenant  complained  of  de« 
fects  to  landlord's  agent,  oc^ecting  rent.>— Id. 

(B)  Injnrles  from  D»nsreroiui  or  Dofeetivo 
condition. 

«8»ia2  (N.Y.Sup.)  Where  owner  of  a  bufldhag 
had  contracted. to  give  plaintiff,  tenant  having 
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an  office  on  the  fonbtiH  floor,  elevator  aervioe, 
it  was  defendant's  daty,  the  etevatof  aervioe 
failing  on  the  occasion  in  questioo,  to  furnish, 
a  reascmably  safe  substitute  as  a  meant  of 
egress.— Truax  ▼.  Knox,  175  N.  Y.  S.  772. 
«s»l69(ll)  (N.Y.Sup.)  Whether  defendant  own- 
er of  building  was  negligent  in  not  having  a 
light  at  the  head  of  the  stairway,  when  elevator, 
the  means  of  exit  for  which  plaintiff,  tenant 
having  office  on  the  fourth  floor,  had  contracted, 
was  not  available,  held  £or  the  jury.r-Truax  v. 
Knox,  175  N.  Y.  S.  772. 

Whether  platnCiff  tenant,  wfto  Iiad .  dffice  on 
fourth  floor  of  building,  and  who  W9Js  injured 
by  falling  down  a  stairway  after  dark,  while 
attempting  to  turn  on  a  light  when  elevator  waa 
not  available  as  a  means  of  egress,  was  negli- 
gent, held  a  jury  question.— Id. 

(F)  Bhrlctloto. 

0:9178  (NjY.Sup.)  Tenant,  who  goes  into  pos- 
session of  defe^ctive' premises  in  May  and  re- 
mains in  possession  with  knowledge  of  defects 
until  following  JanuAm.  cannot  claim  eviction 
b^  reasoi^  of  defects.— Raynor  v..  Fuller,  3175  N. 

Vm.  REMT  AHB   ABVAlfOES. 
(A)  Rlarlits  and  Liabilities. 

^S9l€2  (N.Y.Sup.)  Where  a  lease  with  option 
to  purchase  provided  for  a  large  expenditure 
for  improvement  of  property,  and  If  the  im- 
provement was  made  lessee  should  pay  les- 
sor 6  per  cent,  per  annum  on  the  money  so 
expended,  construed  as  providing  for  addi*^ 
tionial   remt   for   the    enhanced  ■  value    of   the 

£  remises.— Ma  toaka  Realty  Co.  v.  Chevrolet 
totor  Co.  of  New  York,  175  N.  Y.  S.  869.  ^ 
Lessee's  agreement'  to  pay  '^monthly,  as  a 
part  of  the  rent  reserved  herein,'*  a  per  cent« 
of  the  cost  of  improvements  to  be  made  by 
lessor,  cannot  be  construed  as  merely  a  con<^ 
venient  manner  of  providing  for  payment  of 
remuneration  to  plafntifF,  lessor,  for  laying 
out  money  for  -  dei^fndant's  benefit,  aince  les- 
sor, in  drawing  the  lease,  went'  out  of  its 
way  to  declare  the  pa3rments  a  part  of  the 
rent.-Id,      '  .^  ' 

<©=>I90(1)  (N.Y.Sup.)  Tenant,  being  sued  for 
rent,' held  to  have  waived  defense  of  Consmlc- 
tive  eviction  by  reason  of  presence  In  premises 
of -odor  of  illuminating  gas,  ^^ere  he  had  con- 
tinued to  occupy  pretniies  for  a  period  of  11 
months  after,  the  first  discovery  of  the  pres- 
ence of  the  odor.— Carolina  T.  Paterno  Corpo- 
ration V.  Grossman,  175  N.  Y.  S.  510. 
^=»I96  (N.Y.Sup.)  Ordinarily  a  mTonthly  ten- 
ant, who  holds  over  after  the  beginning  of  the 
month,  is  liable  for  the  rent  of  that  month. — 
Oilman  v.  Katz.  175  N.  Y.  S.  480. 

Where  tenancy  was  from  month  to  month, 
and  rent  was  payable  in  advance  on  the  Ist 
day  of  every  month,  tenant,  who  failed  to  move 
on  the  last  day  of  the  month,  and  who  did  not 
move  until  the  3d  day  of  the  following  month, 
was  liable  for  full  rent  for  following  month, 
although  the  Ist  day  was  Sunday  and  the  2d 
was  a  holiday,  where  he  had  given  landlord  no 
notice  of  an  iirtWtion  to  surrender  the  premises 
at  the  expiration  of  the  month.— Id. 
<»=»I97  (N.Y.Sup.)  A  lease  provided'  tf  «defl- 
nite  snm  for  rental  and  an  additional  0  per 


cent  ilpon  a  mm  expended  by  leaMor  for  im- 
provements^ payable  'inonthly  as  a  part  of 
the  rent  reeerved  herein,"  and  containing  an 
option  clause  for  purchase,  held  not  to  show 
an  intention  to  continue  payment  of  anch  in- 
terest beyond  the  time  when  the  purchase 
option  (^ould  be  exercised.— Matoaka  Realty 
Co.  v^  Chevrolet  Motor  Co.  of  New  York,  175 
N.  Y.*S.  86^. 

^=»2f0  (N.Y.Sup.)  <rhe  term  "^t  rente,"  in 
a  lease  clause  providing  that  rents  were  to 
be  apportioned  in  case  of  aak  under  a  Lease 
option  olauge,  construed  not  to  create  a  die- 
tmctioa  between  the  regular  agreed  rent  and 
eon<UtlonaI  rent  of  a  per  cent,  of  amonnt  ex- 
pended by  landlord  for  property  improvement 
both  of  which,  with  taxes  and  other  items, 
were  included  tn  the  gross  reuta.— Matoaka 
Realty  Co.  t.  Chevrolet  Motor  Co.  of  New 
York,  176  N.  X.  S.  36^. 

<B)  'Aetloas. 

^39231(2)  (N.Y.SUP.)  In  action  for  rent,  where 
tenaat  counterdaimed  for  breach  of  agreement 
to  have  premises  in  repair  upon  delivery  of 
posaeesion,  evidence  of  complaiots  by  tenant 
toiaadloni'a  agent,  coUeeting  rent,  waa  comne- 
tent  to  show  tenant  nerer  intended  to  waive 
compliance  with  such  agreement,  though  agent 
had  no  authority  to* make  repaira  or  receive 
complaints.— Raynor "  v.  Fuller,  175  N.  Y.  S. 
780. 

«=»?3I(6)  .(N.Y.Sup.)  In  action  for  rent,  where 
defense  "Was  contractive  eviction  by  reason 
of  iUuminating.  gas  odor  maldng  premiaee  nn- 
inhabitaUe,  evidence  held  to  raise  inference 
that  whatever  odor  was  present  on  premises 
was  due  to  causes  entirely  extraneous  to  the 
baUding,— Carolina  T.  Paterno  Corporation  v. 
Gffossman,  175  N.  Y.  8«  510. 

URCENY. 

See  Cofporation^  «3»47a:   Munldpil  Gorpo- 
ratioifb,  ^=»848,  §55;    Subrogation,  ^s»7. 

LEASE. 

See  Landlord.and  Tenants 

V       ilBEL  AND  SLANDER. 

I.   WOSD8   Aim    ACTS    AGTIONABIJB, 
AND  TiTABlMTY 


^s>6(l)  (N.Y.^op.)  An  article  in  a  newspaper 
which  exposes  one  to  contempt,  ridicule,  and 
disgrace  is  libelous  per  se.— Lunn  v.  Littauer, 
175  N.  Y.  S.  657. 

<S3B'td(2)  (N.Y.Sup.)  An  article  in  a  newspaper 
during  the  war.  holding  a  congressman  out 
as  a  **pPOfiteer,''  or  the  tool  of  '•profiteers,'* 
and  as  one  lending  himself  to  the  promotion 
of  private  interests  at  the  expense  of  the  na- 
donal  welfare,  was  libelous  per  seJ-— Lunn  v. 
Littauer,  175  N.  Y.  S.  657. 
<@=»I0(6)  (N.Y.gup.)  Letter  written  by  defend- 
ant to' plaintiffs  employer,  complaining  of  nart 
taken  by  employer  and  a  representative  of  his 
in  trying  to  defeat  defendant's  efforts  to  col- 
lect money,  and  stating  that  fact  that  employ- 
er kept  a  man  of  plaintifiTa  type  in  his  employ 
la  an  acceptance  of  hSs  acts,  eta,  was  not  K- 
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b«ldQa  per  ■e.*-^Osrto]l '  t«  Watterson,  175  N. 
Y.  S.  24. 

«s»l9  (N.T.)  Words  in  an  article  alleged  to  be 
libelous  mast  be  construed  as  persons  generally 
understand  them,  and  according  to  the  ordinary 
meaning.— Oafferty  v.  Southern  Tier  Pub.  Co., 
12a  N.  Bl  76,  226  N.  Y.  87. 

HI.   JUSTIFIOATIOll  AHD  MXTSOA- 

Tioir. 

^=»64  (N.Y.Sup.)  A  prerequisite  to  the  de- 
fense of  justification  in  an  action  tor  libel  is 
that  the  matter  published  was  true.— McCue  v. 
Hurvegr  Associates,  175  N.  Y.  S.  346. 
«=»56(1)  (N.Y.)  A  showing  that  a  teacher  had 
a  yexations  and  perverse  temper,  ill  treated 
her*  aBMcistes,.  and  aatagoniaed  sopetiots  is 
justificative,  foe  a  i^inted  statenteot  that  she 
was  incompetent,  aiiea.  incompetency  is  not  lim- 
ited to  lack  of  mental  equipme^itrand  knowJedge 
or  ability  to  teach,  but  means  a  lack  of  fitness 
for  the  duties  of  the  office.— Cafferty  v.  South- 
ern Tier  Pub.  Co.,  123  N.  B.  76,  226  N.  Y.  87. 
«=»56(1)  (N.T.Sup.)  In  an  action  for  libel  in 
the  publicatloD  of  a  book  containing  plaintiffs 
picture  over  the  words  **The  Toughest  Kid' 
on  the  Street,'*  in  description  of  an  alleged 
lawless  and  delinouent  community,  the  chari- 
table nature  of  the  work  had  no  placie  in  a 
defense  of  justification,  as  fistlngtushed  from 
the  defense  in  mitigation.— McGue  v.  Survey 
Associates,  175  N.  Y.  S.  346. 
^BB>59  (N.Y.Sup.)  In  action  for  libel  in  pub- 
lishing a  book  containing  plaintiffs  picture 
over  the  words  "The  TToughest  Kid'  on  the 
Street,"  a  partial  defense  that  publication 
was  only  for  philanthropic  purposes  and  was 
without  malice,  set  up  m  mitigation  of  dam- 
ages, was  competent  to  lessen  any  punitive 
or  exemplary  damages.— McCue  ▼.  Survey  As- 
sociates, 175  N.  Y.   S.  346. 

In  action  for  libel  against  author  of  a  book 
containing  plaintiif*s  picture  over  the  words 
"The  'Toughest  Kid'  on  the  Street,"  defend- 
ant might  set  up  as  a  defense  in  mitigation 
of  damages  that  defendant  corporations  pub- 
lishing and  distributing  book  were  charitable 
institutions,  because,  although  she  did  not  al- 
lege that  her  own  work  was  gratuitous,  such 
allepations  would  negative  any  implication  of 
mahce.— Id. 

TV.  AOTIOKS. 

(A)  Rlffht  of  Aetlon  antt  Defeases. 

^s»73  (N.Y.)  A  corporation  may  be  the  sub- 
ject of  an  article  which  is  libelous  per  se.— 
Den  Norske  Ameriekalinje  Actiesselskabet  v. 
Sun  Printing  &  Publishing  Ass'n,  122  N.  £. 
463,  226  NTy.  1. 

(B)  Pjtrttasy  pT«limin«vr  Froo«*din«s» 
and  Fleadinar* 

'^=s>86(l)  (NX)  An  innuendo  in  a  complaint  for 
libel,  based  on*  an  artide  ckarging  plaintiff-  with 
ineumpetei^CT  •  as  a  supeMsor  of  musie  in  the 
public  schools,  caanot  enlarge  the  sense  of  the 
words  used  by  alleging  that  they  charged  her 
wtth  incompetency  as  a  teacher  of  music.*~€af < 
ferty  ▼.  Soathem  Tier  Pob.  Co.,  123  N.  E.  76, 
226  N.  Y.  87. 

»^3»86(2)  (N.Y,)  When  the  publication  com- 
plained of  is  libelous  per  se,  no  innueado  is 
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nec<essary,  and  if  the  one  alleged  is  ndt  sup- 
ported by  the  words,  it  may  be  treated  as  sur^- 
plusage.— Oafferty  v»  Southern  Tier  Pub.  Co., 
123  N.  B.  76,  226  N.  Y.  87. 
«S3>66(2)  (N.Y.Sup.)  Where  letter,  set  out  in 
hffic  verba,  was  not  libelous  per  se,  and  com- 
plaint contained  no  innuendo  attributing  to 
the  words  any  libelous  meaning,  there  is  no 
question  as  to  whether  the  words  would  be 
susceptible  of  such  meaning.— Carroll  v.  Wat- 
terson,  175  N.  Y.  S.  24. 

^»86(4)  (N.Y.)  When  the  poblication  com- 
plained of  is  libelous  per  se.  if  the  innuendo 
alleged  is  not  supported  by  the  words,  it  may 
be  treated  as  surpluaage^^C^fferty  v.  South- 
ern Tier  Pub.  Co.,  128W.  B.  76,  226  N.  Y.  87. 
.€3»89(a)  (N.Y.)  In  action  by  corporation  for 
libel,  corporation  need  not  set  out  specific  dam- 
age, where  ■  language  is  of  so  deramatory  a 
nature  as  to  directly  affect  credit  and  to  occa- 
sion pecuniary  injury.— Den  Norske  Amerie- 
kalinje Acttesaalskaber  ▼.  Baa  Printing  A  Pub- 
Ushing  Ass'n,  122  N.  E.  468,  226  N.  Y.^1. 
(»=p89(1)  C^.Y.Sun.)  In  acUon  for  alleaed  Ubel 
in  letter  written  oy  defendant  to  plaintUTs  em- 
ployer, general  damages  were  not  recoverable 
for  discharge  of  plaintiff  by  his  employer,  as 
the  result  may  "have  been  beneficial  to  plaintiff, 
and,  if  not,  special  damages  should  have  been 
aUeged.-CarroU  v.  Watterson.  176  N.  Y.  3. 
24. 

^:=>9I  (N.Y.Stp.)  Where  denials'  are  not  nec- 
essary to  cbnlplete  an  affirmative  defense  iq 
an  action  for  libel,  they  rire*^  improperly  in- 
cluded ;  but  where  ihe  dicfiense  is  not  complete 
without  such  denials,  they  should  be  included 
as  ra  part -^  thereof. —MoCue  v.  Suryey  Associ- 
ates, 175  N.  Y.  S.  346. 

«3>94(1)  (N.Y.Sup.)  In  action  for  libel  based 
on  publication  of  a  book  captaining  plaintiff's 
picture  over  the  word»  *Tlie  *Toiighest  Kid' 
on  the  Street,"  a  defense  of  joatincation,  that 
in  their  true  and  natural  import  and  mten- 
tion  the  words  wene  true,  eocplaining  that  they 
were  used  in  a  different  sense  than  alleged  in 
cdniplaint,  but  not  denying  the  innuendoes,  tim- 
.llted  justification  to  the  sense  alleged  in  com- 
plaint, and  was  insufficient  on  demurrer.— Mc- 
Cue v..  Survey  Aisociites,  175  N.  Y.  3.  346. 
^ss^94(4)  (N.Y.)  AUegat^oi^s  in  an  action  on, a 
complaint  for  libel  that  plaintiff  had  a  vexatibus 
temper,  illtreated  teachers  under  her,  antago- 
nized the  principal,  and  caused  dissensions 
among  the  teachers  showed  the  truth  of  a 
printed  charge  that  plaintiff  was  Incompetent 
as  supervisor  of  music,  since  a  "supervisor" 
Is  one  "having  authority  over  others,  to  'Super- 
intend and  direct. — Caffferty  v.  Southern  Tier 
Pub.  Co.,  IfiS  N.  B:  76,  226  N.  Y/  87, 
i&i^95  (N.Y.Sup.)  In  action  for  Kbrt  in '  pub- 
lishing a  book  containing  plaintiits  picture 
over  the  words  **The  Toughest  Kid'  on  the 
Street,"  a  partial  6fitenne  that  publication  was 
only  for  philanthropic  pun>ose8  and  was  with- 
out malice,  set  tip  in  mingati6n  of  damages, 
was  competent  to  lessen  any  jpuilltiie  or  ex- 
emplary damages,  and,  under  Code.  Civ*  Proc. 
§  536,  had  to  be  plfeaded.-^McOoe  y.  Survey 
Associates,  176  N.  Y.  S.  346^  ' 

In  action  for  libel  in'  pubiishing  a  book  con- 
taining plaintiffs  picture  over  the  wotds  •*The 
'Toughest  Kid'  on  the  Street,"  a  partial  de- 
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fence  that  publication  was  without  malioe  ren- 
dered it  unnecessary  to  repeat  therein  the 
denial  of  express  malice,  previously  set  up 
in    the    answer.— Id. 

In  action  for  libel  against  author  of  a  book 
containing  plaintiff's  picture  over  the  words 
•The  'Toughest  Kid'  on  the  Street,"  defend- 
ant might  set  up  as  a  defense  in  mitigation 
of  damages  that  defendant  corporations,  pub- 
lishing and  distributing  book,  were  charitable 
institutions,  because,  fUthough  she  did  not  al- 
lege that  her  own  work  was  gratuitous^  such 
Allegations  would  negative  any  implication  of 
tnalice.— Id. 

LICENSES. 

See  Highways,  ^=>184;  Insurance,  ^=»4S4; 
Municipal  Corporations,  ^=»598;  Navigable 
Waters,  ^»37;  Patents,  «=»216;  Sales,  «» 
176. 

I.  FOR  OCCUPATIONS  AND  PBIVI- 
I.EG£S. 

^==>24  (N.T.Sup.)  Plumber,  who  has  been  con- 
ducting his  business  in  Manhattan  borough  and 
has  held  a  plumber's  license  therein  for  20 
years,  may  recover  for  work  performed^ in 
Queens  borough  on  small  contract  for  plumbing 
repairs,  without  having  filed  a  certificate  ol 
registration  as  a  plumber  in  such  borough,  un- 


der Greater  New  York  Charter,  I  415,  subd. 
"a,"  as  added  by  Laws  1913.  c.  754.— Lang  ▼. 
Cohen,  175  N.  Y.  S.  786. 


LIENS. 

See  Attorney  and  Client,  «=»75,  181,  180,  190; 
Bailment,  ^=:»18;  Constitutional  Law,  «s» 
800;  E^minent  Domain,  «=s>320;  Evidence, 
«s=>440;  Guardian  and  Ward,  «3»63;  Inn- 
keepers, «=»2:  Public  Lands,  «=s>163;  Ref- 
erence, ^s»104. 

LIFE  ESTATES. 

See  Eminent  Domain,  «=s>243;  Perpetuities, 
^s>6;  Wills,  <S=»211,  495,  634,  727,  728,  811. 

LIMITATION  OF  ACTIONS. 

See  Canals,   ^=>18;    Carriers.    ^=»160;    Cor- 

g orations,      €=»617:       Easements,      ^=>41; 
tates,  «=p184;    Trial,  «&=5>3, 

n.   COMPUTATION  OF  PERIOD  OP 
UBHTATION. 
(A)    Accrual    of   Rlffbt    of   Action    ov    De- 
fense. 

<g=»46(9)  (N.Y.)  As  against  a  setter's  claim, 
not  based  upon  express  contract,  the  sta,tute  of 
limitations  commenced  to  run  from  each  and 
every  delivery  and  acceptance  of  merchandise. 
—American  Woolen  Co.  of  New  York  v.  Samuel- 
sohn.  123  N.  E.  154,  226  N.  T.  61. 
^=»55(7)  (N.Y.Ct.Cl.)  Irrespective  of  Laws 
1915,  c.  640,  and  Laws  1916,  c.  420,  a  claim  of 
damages  from  diminution  of  waters  of  a  stream 
resulting  from  state's  use  of  its  canal  property, 
etc.,  was  not  barred  entirely  by  lapse  of  time, 
where  diversion  and-  resulting  damages  were 
continaeua.— Noakes  v.  State,  175  N.  ¥.  S. 
557. 


e3>3S<7)  (N.T.CtGl.)  Where  the  state'e  tree- 
pass  by  flooding  claimant's  premises  to  her 
damage  was  contiguous,  the  right  to  recover 
WBB  not  barred  by  the  lapse  of  time. — Wil- 
liame  v.  State,  170  N.  X.  8;  560. 

(G)   PendencT  ^f  liCsel  Proceedtnaniv  !»• 
janotlon.  Start  or  TVar. 

^B^HO  (N.T.)  Cemmencement  of  bankruptcy 
proceedings  against  the  buyers  of  goods  under 
the  Bankruptcy  Act  of  1888  does  not  atop  or 
toll  the  running  of  the  statute  of  liaiitations 
against  the  seller's  cause  of  action  for  the  price. 
^-American  Woolen  Cow  of  New  York  t.  Sem- 
uelsohn,  123  N.  fi.  154,  226  N.  X.  61. 

in.  ACKNOWIiEDOlfENT,  IfBW 

PBOBCI8E,  AND  PART 

FATM3BNT. 

^=:>  155(7)  (N.T.)  Payment  of  a  dividend  by  the 
assignee  for  crdditors  or  the  trustee  in  bank- 
ruptcy of  the  buyers  of  goods  does  not  take 
the  seller's  right  of  action  out  of  the  statute 
of  limitations  as  being  in  effect  an  acknowl- 
edgment of  the  debt  by  the  buyers  and  a  prom- 
ise to  pay  it.— American  Woolen  Co.  of  New 
York  V.  Samuelsohn,  123  N.  E.  154«  226  N. 
Y.  61. 

LIS  PENDENS. 

^=»22(5)  (N.Y.Sup.)  Where  ^antee  of  one  par- 
cel of  land  from  tenant  in  common  of  two 
parcels  did  not  record  deed  until  after  service 
of  summons  and  complaint,  and  filing  and  in- 
dexing of  lis  pendens,  in  action  for  partition 
of  two  parcels  b/  one, of  tenants  in  common, 
plaintiff  tenant  in  common  had  right  to  as- 
sume that,  when  she  commenced  ner  action, 
devisee  of  deceased  cotenant,  who  had  con- 
veyed one  parcel  away»  and  herself,  were  co- 
tenants  of  ,both  parcels;  grantee  of  one  parcel 
being  chargeable  with  result  of  action,  and 
real&  conveyed  to  him  subject  to  ita  partition. 
—Bernard  .v.  Baldwin,  175  N.  Y.  S.  13a 

Possession,  of  one  of  two  parcels  of  land 
owne^  in  common,  by  grantee  of  one  of  ten- 
ants m  common,  was  not  constructive  notice  to 
other  cotenant,  where  nothing  about  grantce^s 
occupancy  was  equivocal  or  inconsistent  with 
title  of  apparent  owners  of  record;  conveyance 
to  him  not  being  recorded  until  other  tenant  in 
common  sued  f<^  nartitlan  of  both  parcels  and 
filed  lis  pendens.-^d. 

Fact  that,  in  action  by  one  of  two  tenants 
in  common  for  partition  of  both  parcels  of  land 
owned  in  common,  grantee  of  other  cotenant 
was  not  served  untu  after  recordation  of  his 
deed,  did  not  affect  or  dianee  rights  of  cu- 
tenaut  suing  for  partition,  eitner  in  her  own 
action  or  in  that  of  grantee  from  her  cotenant, 
since  servi^  of  summons  and  complafnt  In  co* 
tenant's  action,  on  successor  of  other  coten- 
ant, made  such  other  cotenant's  grantee,  as 
holder  of  unrecorded  conveyance,  a  party  to 
the  action,  under  Code. Civ.  Proa  I  1671.— Id. 

Parties  to  action  for  partition,  cotenanta, 
and  all  in  privity  with  them,  are  bound  by  filing 
of  notice  of  pendency  of  action,  indoding  gran- 
tee of  cotenant*  whose  deed  was  made  and  de- 
livered to  him  in  cotenant's  lifetime,  whfle  ac- 
tioo  for  partition  was  begun  against  cotenanf  s 
deviaee  and  personal  repreaentttife.^-Id. 
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LOGS  AND  LOGGING. 

8ee  Evmnen^  Domaiii»  ^=s>2;    States,  €^112. 

LOST  INSTRUMENTS. 

«=»I8  (N.Y.Co.Ot.)  In  action  to  foreclose 
mortgage,  plaintiff'  alleging  he  could  not  pro- 
duce the  bond  because  it  was  lost,  Code  Civ. 
Proc.  §  1917,  as  to  indemnity  to  other  part;r 
in  actions  or  counterclaims  lipOn  lost  negoti- 
able papers,  is  not  applicable,  where,  so  far  as 
proof  goes,  the  lost  bond  Is  not  a  negotiable 
instrument,  as  court,  in  absence  of  affirma- 
tive proof,  will  not  presume  that  it  is  nego- 
tiable—Peterson v.  Meyer,  175  N.  Y.  S,  92. 
"Wbere  a  satisfactibn '  piece  fs  offered,  and  a 
certified  check  for  aimmiit  due  on  mortgage  is 
produced,  and  an  ezplanat^ou  made  regarding 
the  loss  of  bond,  the  mortgap;or  is  not  entitled 
to  demand  a  bond  of  indemnity.— Id. 

MANDAMUS. 

See  Towns,  ^=:>06: 

I.  HATtTBE  AKD  GROUNDS  IH   OBN* 


^==>3(8)  (N.T.Snp.)  Under  Yonkers  Supplemen- 
tal Charter  (Laws  1006,  c.  452)  art  6.  I  19. 
the  Bronx  parkway  commission,  created  by 
Laws  1907,  c.  694,  nlay  maintain  mandamus  to 
compel  the  con^mon  council  and  board  of  es- 
timate and  apportionment  of  Yonkers  having 
control  of  assessment  roll  to  cancel  void  as- 
sessment upon  property  of  commission  for  the 
Bronx  Valley  sanitary  sewer  constructed  and 
maintained  pursuant  to  Laws  1905,  c.  646, 
supplemented  by  Laws  1917,  c.  646,  amended 
by  Laws  1918,  c.  82,  relator  not  being  con- 
fined to  remedy  provided  by  Second  Class 
Cities  Law,  $  WJ6.— Bronx  Parkway  Commis- 
sion V.  Common  Council  jof  City  of  Yonkers, 
175  N.  Y.  S.  20T. 

^=>I0  (N.Y.Sup.)  Wfeere  costs  were  taxed  In 
excess  of  those  allowed  by  Code  Civ.  Proc.  § 
8076,  subd,  2,  and  the  clerk  attempted  to  cor- 
rect the  error  by  striking  out  the  costs,  except 
disbursements,  of  which  correction  the  defeated 
party  did  not  know  tmtO  subsequent  to  the  ex- 
piration of  the  time  to  retax,  pursuant  to  Mu- 
nicipal Coprt  Code,  |  171,  the  clerk  will  i^ot 
be  compellad  by  mandamus  to  restore  the  costs 
as  fixed  in  ofiginal  order.— In  re  Ross,  175  N. 
Y.  S.  «52»       ;        »       - 

II.  StrBJ£Of 8  AVn  PtJBPOSES  OF 
2UXIET. 

(B)   Aetm  and   Proo^edlnss   of  Pvbllo   Offl* 
eerm  pma  Boards  and  BInnleipalltle*. 

^=s>83  (N.Y.Sup.)  A  city,  owning  halls  former- 
ly used  for  military  purposes,  but  now  de- 
voted to'  no  public  uie,  has  absolute  discre- 
tion to  rent  or  refuse  to  rent  them  as  it  choos- 
es, and  mandamus  will'  not  lie  to  compel  their 
rental  for  any  particular  purpose.— People  ex 
reL  Keddy  v.  Maione,  175  N.  Y.  S.  465. 

m.  JmEUSDICTION,      PBOCEEDINOS, 
AND  BSUEP. 

«=»!«•  rt^.Y.Sap.)  Whei'e  relator's  aildavrt, 
settilig  fbrth  alleged  violations  of  the  Liquor 

i75N.Y.S.-e2 


Tax  Law^  does  not  show  that  respondent  com- 
missioner failed  to  Sisstie  the  order  to  the  chief 
of  police  required  by  mandamus,  and  that  such 
violation  may  not  have  been  because  of  the 
neglect. of  the  chief  or  members  of  the  force, 
there  is  enough  of  doubt  to  prevent  an  order 
for  punishment  for  criminal  contempt.— In  re 
Kennedy,  175  N.  Y.  S.  273. 
<©=»I87(9)  (N.Y.Sup.)  On  appeal  from  order 
granting  janitor  engineer's  motion  for  alterna- 
tive writ  of  mandamus  against  board  of  edu- 
cation of  city  of  New  York  to  compel  his 
restoration  to  a  large  high  school,  from  which 
he  had  been  transferred,  the  Appellate  Divi- 
sion must  treat  the  transfer  as  made  in  good 
faith.— People  ex  rel.  Crosby  v.  Board  of  Edu- 
cation of  Caty  of  New  York,  175  N.  Y.  S.  378. 
^=>  1 90  (N.Y.)  Where  the  register  refusing  rec- 
ord to  a  deed  acted  in  good  faith,  and  the  cause 
was  novel,  reversal  of  an  order  refusing. manda- 
mus should  be  without  costs.— People  ex  rel. 
Oaklawn  Corporation  v.  Donegan,  123  N.  E. 
71,  226  N.  Y.  84. 


.  MANUFACTURES. 

See  ContracU,  <d:^15 ;   Salea,  «ss>176,  214,  441. 


MAPS.    * 

See  Evidence,  ^=9372. 

MARRIAGE. 

See   Administrators,    ^=»20;     Divorce;    Hus- 
band and  Wife;    Trusts,  ^=3»124. 

<3=»50(1)  (N.Y.Sur.)  Evidence  held  not  to  show 
a  common-law  marriage  subsequent  to  divc^ce 
of  petitioner  wife  and  intestate,  which  would 
entitle  petitioner  to  letters  of  administration.— 
In  re  Sheedy's  Estate,  175  N,  Y.  S.  891. 
^^57  (N.Y.Sup.)  An  action  to  annul  a  mar- 
riage is  purely  statutory,  and,  when  statutes 
expressly  define  exckisive  method  of  bringing 
such  an  action,  court  may  not  assert  its  origi- 
nal equity  jurisdiction,  independently  of  stat- 
ute, to  annid  a  contract.^Heed  v.  Reed,  175 
N.  Y.  S.  264. 

«=s>58(8)  (N.Y.Sup.)  Under  Domestic  RelaHons 
I^w,  f  7,  permitting  actions  to  annul  a  mar- 
riage as  provided  in  Code  of  Civil  Procedure, 
and  Code  Civ.  Proc.  §§  1748-1748,  and  in  view 
of  sect^n  1752,  a  sane  husband -cannot  main- 
tain an  action  to  annul  a  marriage  on  ground 
of  wife's  lunacy  at  and  since  the  marriage: 
but  such  action  is  only  maintainable  in  behalf 
of  lunatic,  or  by  her  after  restoration  to  sound 
mind.— Reed  v.  Reed,  175  N.  Y.  S.  264. 
^cs>60(l)  (N.Y.Sup.)  An  action  to  annul  a  mar- 
riage is  purely  statutorv,  and.  when  statutes 
expressly  define  exclusive  method  of  bringing 
such  an  action,  court  may  not  assert  its  origi- 
nal equity  jurisdiction,  independently  of  stat- 
ute, to  annul  a  contract  on  ground  of  lunacy 
or  fraud,  and  hence  may  not  add  to  those  who 
are  authorized  by  statute  to  maintain  the  ac- 
tion.—Reed  v.  Reed,  175  N.  Y.  S.  264. 
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MASTER  AND  SERVANT. 

See  Appeal,  <©5»171,  1175;  BiUs  and  Notes, 
^»90;  Canals,  ^=»18;  Commerce,  ^=s>27; 
Constitutional  Law.  ^=s>241,  297 :  Costs,  «=> 
164 ;  Courts,  «=5>170 ;  EJminent  Domain,  ^=» 
70;  Bvidence,  <8=s>411,  442,  591:  Libel  and 
Slander,  ^=s>10.  89;  Municipal  Corporations, 
«=»848;  Negligence,  <©=»65,  111,  134;  Par- 
ent and  Child.  ^==>6;  Pleading,  ^=s>318; 
Schools  and  School  Districts,  «=»73;  Trial, 
<8=:>329. 

I*  THE  BEZiATIOK. 

(A)  Creation  and  Bxiatenee. 

^s»S(l)  (N.Y.Sup.)  Where  defendant  company 
engaged  plaintifiF  to  act  as  consulting  engineer 
for  it  at  a  retainer  of  $7,500  per  year^  the  con- 
tract was  a  hiring  at  will.— Bulkley  v.  Kaolin 
Products  Co.,  175  N.  Y.  S.  219. 

(B)  Statutory  RearnlatliUi. 

^=»l6i/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  snodivision,  consisting  of  ^=»  num- 
ber sections  346-420.  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  digests 
will  be  found. 

(C)  Termination  ai^  Dlsoliarso. 

<$=>39a)  (N.Y.Sup.)  An  employe's  complaint 
upon  an  employment  contract '  held  not'  de- 
fective for  failing  to  aUege  that  defendant  em- 
ployers had  not  exercised  their  election  to 
terminate  the  contract  by  10  days'  written 
notice.— Kornhauber  v.  Ulin,  175  N.  Y.  S.  700. 

Defendant  employers'  answer,  stating  that 
employment  contract  sued  on  provided  defend- 
ants should  be  exclusive  judges  of  whether 
I^aintiff  employe's  services  were  satisfactory, 
and  alleging  that  they  were  ua satisfactory, 
because  he  did  not  devote  his  entire  time'  to 
defendants'  business,  restricts  defense  to  ques- 
tion whether  plaintiff  did  devote  his  entire 
time  to  defendants'  business.— Id. 
^=a»40(8)  (N.Y.Sup.)  In  an  action  bv  an  actress 
lor  breach  of  contract  engaging  her  services 
for  four  weeks,  evidence  held  sufficient  to  show 
that  defendant,  without  her  consent  and  a|^inst 
her  protest,  repudiated  the  contract— Wool- 
dridf  e  v.  Shea,  175  N.  Y.  S.  130. 
«=?>4I(4)  (N.Y.Sup.)  Where,,  in  an  action  by  an 
actress  for  damages  for  breach  of  contract  to 
perform  at  defendant's  theater,  the  evidence 
railed  to  show  substantial  damages  for  the  loss 
of  salary  based  on  profits,  she  is  entitled  at 
least  to  nominal  damage8.~~Wooldridge  v.  Shea, 
175  N.  Y.  S.  130. 

<d=^l(6)  (N.Y.Sup^  For  breach  by  employer 
of  a  contract  to  perform  at  employer's  theater 
at  a  salary  ai^d  a  stated  amount  per  week  for 
her  expenses,  tlie  employ^  cannot  recover  the 
amount  of  the  expense  money,  where  she  failed 
to  show  what  her  expenaes  would  havebeeOr 
if  she  had  been  permitted  to  perform  the  con- 
tract—Wooldridge  V.  Shea,  175  N.  Y.  S.  180- 

In  action  for  breach  of  contract  to  perform 
at  defendant's  theater,  plaintiff  is  not  entitled 
to  ^  recover  prospective  profits  aa  damages^ 
which  are  based  merely  upon  evidence  of  groep 
receipts  of  former  performances  at  the  same 


theater,  but  nnder  «  different  employment  and 
management— Id. 

In  a  suit  by  an  actress  for  breach  of  a  con- 
tract to  perform  at  defendant's  theater,  plain- 
tiff cannot  recover,  where  she  faiia  to  show 
with  any  certainty  that  her  engagement  there 
would  have  been  profitable,  or  that  there  would 
have  been  profits,  in  wliich  she  would  be  en- 
titled to  share.— Id. 

^==>43  (N.Y.)  Whether  a  change  in  duties  of 
one  employed  as  sales  manager  waa  in  effect 
a  removal  from  that  position  held  a  question  for 
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n.  a£Bvio£s  Ain>  oompeitsatiok. 

(A)  P«rforagiaBie«  of  Sonriooa. 

<$=952  (N.Y.Sup.)  Where  engineer,  in  accept- 
ing retainer  for  year,  stated  lie  assumed  **en- 
tire  responsibility  for  the  design  and  construc- 
tion of  his  employer's  "new  works,"  the  pro- 
cess being  a  new  one,  m  the  experimental  stage, 
engineer  did  not  intend  to  guarantee  sufficiency 
of  plant,  but  merely  agreed  to  assume  fuU 
cham  of  conatmetioii,  and  tf$  ^Be  beat  endeav- 
or.—Bulkley  V.  Kaolin  Products  Ck).,  176  N.  Y. 
S.  219. 

(B)  "WactMi   and  Otl^er  RcvAiiaevaatoa. 

^=s>70(2)  (N.TSup.)  Where  solicitor  was  al- 
lowed by  employer  |50  a  week  for  8  weeks, 
thereafter  $40  a  week^  as  a  drawing  account 
to  apply  against  commissions,  and,  daring  ex- 
tended term  of  agreement  it  was  ascertained 
employer  had  advanced  solicitor  $1,300  more 
than  amount  of  commissions  earned,  solicitor 
was  not  indebted  to  employer  in  any  amount, 
except  by  virtue  of  a  conditional  indebtedness 
to  be  paid  out  of  commissions,  if  earned. — ^Les- 
ter C.  Hebberd  &  Co.  v.  Blake,  175  N.  Y.  S. 
478. 

«=»73(7)  (N.Y.Sup)  "Where  employer  at  win, 
thou^  having  right  to  discliarge  employ^  at 
any  time,  did  not  assume  to  exercise  it,  bat  of- 
fered, in  consideration  of  employe's  resignation, 
to  pay  him  .two  months'  advance  salary,  ob- 
ligation binding  on  employer  resulted  on  em- 
ploye's acceptance.— BuUdey  t.  Kaolin  Products 
CJo.,  175  N.  Y.  S.  219. 

m.   MASTBR'S    UABIUTT    FOR    IN. 
JtTBXBS  TO  SBBiVJJfT. 

(A)  nature  and  ESxtent  la  GeaeraJU 

^ss>87!/2«  Owing  to.  the  great  increase  of  mat- 
ter heretofore  classified  to  tliu  section,  we  have 
made  a  new  subdivision,  consisting  of  ^=:»  num- 
ber sections  846-^^,  at  the'^ad  of  this  topic 
where  the  matter  in  this  and  future  Index  di- 
gests will  be  fovbd* 

(B)     Tools,    Macl&laerF*    AppUancefl^     aad 
Places  for  TVork. 

<Si»l03(l)  (N.Y.(}t.CaO  The  state'a  duty  to  fur- 
nish  a  look  tender*  ^on  one  of  its  eanaJa  a  ra- 
sonably  safe  place. In. vthich  to  work  may  not 
be  delegated.— Brougham  v.  State,  175  N.  Y.  S. 

p^imX^)  (N.T.)  Wherei  an  emplo/iA  eSHgaged 
in  excavating,  xi^asimqced  by  a  fallisir  stone, 
the  foreman's  act  in  assu^g  bin)  there  was  no 
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danger,  ipitiiPlit.  maltfac!  Wf  tMl 'ttr  awwUix&i 

its  secontr/  Soils'  mdence  dl '  liegligence,  «1- 
thoash  8uch  act  showed  an.  error  ol  fodgattmt 
on  the  foreman's  part.— Pellegrino  y.  Clarence 
L.  Sidith  Cb*  iSf  N,  B:  151, 
^=>  1 90(16)  (N.Y.)  Where  an  employ^  engaged 
in  excavating  was  -injured  by  a  falling  stone 
and  it  appeared  that  he  notified  the  foreman, 
tliat  there  were  cradcfe  .aomit  the  stone,  but  the 
foreman  without  making  any  tcpt  told  hm^  there 
was  no  danger,  the  foreman  failed  in  his  duty 
of  reasonable  inapMjdenr-Pfdlagrixio  y.  Clarence 
L.  Smith  Co.,  1»N.  E.  !««.'  ^ 

(F)  Rlalu  A«s«ni«4  by  Berwmmt, 

as»203(l)  (N.£.Ct.GL)  At  common  law  a  serr- 
ant  assumes  all  the  risks  ijaid^i  to  his  em- 
ployment after  the  master  has  discharged  his 
dutj  of  reaaonajtile  uob  ty  pve^ieoit  them,  and 
such  other  riskB  ar  ar^  dpen  and  obvious  to 
the  servant.— Brougham  v.  %tate,  175  N.  X.  B. 
290.  . 

(G)    Ooiitrlfeirtoirr    Ifeffllsenee   of   Serrant. 

'o=>23«(a>  (N.T.SupO  a  servant  wal  suUty  of 
^contributory  negligence  lA  walking  tbtough-  a 
12-inch  space  between  a  belt  axid  a  «tack  of 
grain,  wh^re  belt  wbm  flopping  sidewise,  al< 
though  he  would  not  have  been  guilty  of  oon- 
tributorj  negligence  aa  a  matter,  of  law,  H  there 
had  been  no  lateral  movement  of  the  beltr— 
Qoodman  v.  Robinson.  175  N.  7.  6.  867. 

(H)   Aotioaa.      - 

«s»2603^.  Owing  to  the  great  iMreaae  of  mat- 
ter heretofore  claaaified  to  this  aeotion,  we  hare 
made  a^new  8ub|division,  oonaistioag  of  ^sonum- 
iber  sectiona  846*420,  at  the  end  of  this  topee, 
•where  the  matter  in  this  and  future  index  di- 
eestfi  will  be  found.  » 

^s»276(8)  (N.Y.Gt.Cl.)  In  an  action  for  death 
of  an  Inezperienced  lock  tender,  wh^  fell  to 
-l»ottom..of  a  stairway  nnder*  the  gate  beam  and 
•auBtained  a  fatal  injury,  heldf  osi  the  evidence, 
that  the  state's  nei^iffence.  waa  the. proximate 
jcause  of  ms  deaths-brougham  v.  State,  175  N. 
Y.  &  200. '  •  •  . 

<e=»278(10)  (N.Y.Ssp.)  In  a  aiinar'a  action  fer 
injoriesv-a  Terdict  in  hie  favor  held  contrary 
to  the  weight  of  the  evidence,  aa  to  notice 
by  him  to  the  superintendent  of  the  dangerous 
condition,  the  want  of  sufficient  props,  and 
whether  or  not  the  prop  which  plaintia  and 


his  fellows  were  moving  Knocked  down  a  sup- 
porting prop,  thereby  causing  a  rook  to  fall. 
.-Zukas  V.  Eehigh  VaUey  Coal  Co.,  176  N,  Y. 


s.  4oa 

^=>280  (N.Y.CtCl.)  In  action  for  death  of  an 
inexperienced  }ock  tender^  vho,  while  pushing 
the  gate  beam  over  a  stairway,  apross  the  top 
of  which  were  looae  planks,  fell  to  bottom  of 
stairway,  evidence  held  not  to  show  that  the 
risks  were  open  and  obvious  to  deceased. — 
Brougham  v.  SUte,  175  N.  Y.  8.  200. 
€=>28I(4)  (N.Y.CtCl.)  The  faU  of  an  inex- 
perienced lock  tender  to  the  bottom  of  a  atair- 
way^  on  the  *op  ot  which  were  loose  planks, 
while  pushing  the  ^te  beam  over  the  stair- 
way, was  hot  eneugh  -  to  raise  the  -iniebenee 
that  any  carelesanees  on  his  part  contributed  to 
his  dea«h.--Brongham  v.  State,  175  N.  Y.  $. 
290.  •■.<.. 


^saOWn  .(K,Y.Sn».).  In  an  actton  by  « im^ant, 
wfaeae  arm  was  broken  whUa  worUng  aronnd  a 
Ihreahing  atachine,  whether  the  aocident  waa 
caused  by  aiaall  opening  in  belt  eateking  bis 
oeeti  thuB  breaking  hia  arm  ower  a  pnll^,  held 
l«r  the  jury.— Goodman  v.  Bobfaieen,  I'Hf  N.  Y. 
8.  887. 

^Es>286<8e)  (N.Y.Sup.)  Whether  master  waa 
negligent  in  ordering  plaintifF  to  go  between 
moving  belt  ol  tkMshing  outfit  and  stack  of 
grain,  plaintiff  being  injured  by  being  caught  in 
the  belt  Md  for  the  jnry.--^odman  v.  Kobin- 
son,  175  N.  Y.  S.  867. 

^3>2aO(4>  (N.Y.)  Where  an  employ^  engaged 
in  excavating  was  injured  by  a  falling  stone 
which  die  foreman  had  assured  him  "waa  safe, 
he  was  not  gnihy  of  eentributory  negligence 
as  a  matter  of  law  in  relying  on  the  judgment 
of  his  superi<xv  who  had  been  engaced  in  the 
bnsiness  for  16  years.r->PdlsgTitto  v.  dasence  !>. 
Smith  Co.,.  128  N.  £).  158. 
«s»297(8)  <N.Y.8up.>  Where  case  was  submits 
ted  upon  theonr.  that  lateral  flopping  of  belt, 
in  which  injured  servant  was  caught,  was  caus- 
ed by  its  looseneiis, '  fbddihg  that  he  was  free 
from  contvibutoiy  negligence  cannot  be  suatsin- 
ed  on  the  different  theoFv  that  there  was  no 
looseness  and  no. lateral  flqpphag  of  the  belt-*; 
Goodman  ▼.  Robinson,  175  n.  Y.  8.  867. 

XV.  MABIMTIES  FOR  INJURES  TO 

THIRD  PKRSON. 

tO)  AetiOBs* 

<as»330(9  (K.T.Sup.)  In  actioii  for  injuries  of 
employ^  sustained'  by  plaintiff,  employ^  of  con- 
tractor, due  to  alleged  negligence  of  defendant 
subcontractor  in  shilling  hot  tar  upon  plaintiff 
whUe  he  was  working  at' the  bottom  of  a  sump 
hole,  below  level  of  subway  under  construc- 
tion, held,  that  it' was  sufficiently  proved  that 
the  ttian  whose  nefligence  caused  the  isjnry 
was  in  the  emploi^  m  crafendant-^Celly  v.  £ing, 
175  N.  Y.  8.  Wr. 

VX.  WORKMEN'S   OOMPHVSATION 
AOTS.     . 

(A)  Vatwre  and  OrownAs  of  Master's  lata* 
blllty. 

«=»347  (NX)  Workmen's  Compensation  Iaw, 
i  15,  subd.  3,  as  amended  by  Laws  1016^  c 
o22,  i  3,  providing  that^  in  case  of  an  injury 
resulting  m  serious  facial  or  head  disfigure- 
inent,  the  commission  may  make  an  award  not 
to.  exceed  $3,500,  is  constitutional,  at  least  in 
so  far  as  facial  disfigurement  is  related  to 
loss  of  earnings.-^Sweeting  v.  American.  Knife 
Co..  123  N.  E.  82. 

^=9361  (N.Y.Sup.)  An  applicant  for  wo  A, 
who,  after  having  passed  the  night  in  defend- 
ant's boarding  cars,  had  failed  to  report  in 
the  morning,  as  directed,  to  ascertain  wheth- 
er he  could  obtain  employment,  was  injured 
while  going  to  a  car  for  his  midday  meal,  was 
not  an  **employ^,"  within  the  Workmen's  Com- 
pensation Act.-~Brassard  v.  Delaware  A  H. 
Co.,  175  N.  Y.  a  359. 

.  A  claimant  under  the  Workmen's  Compen- 
sation Act,  who  had  worked  for  defendant  in 
anotiier  town,  and  made  application'  for  work 
in  the  town  where  mjured,  and  who  traveled 
on  a  pasn.  issued  by  defendant  and  made  «p- 
plication  at  defendant's.  employtn|Kt  ,b«reaa  at 


Digitized  by 


Google 


MmmUt 


175  NBW  TOBK  nmFLBMBNT 


980 


deatinadon,  bat  was  told  to  report  the  sort 
morning,  did  not  retain  the  status  of  an  em- 
ployd  so  as.  to  recover  for  injuries  inenrred 
before  being  assigned  to  work.—Id« 
^3»36l  (N.x.Snp.)  A  superintendent  and  man- 
ager of  an  industrial  plant  held  entitled  to  an 
award  under  the  Worsmen's  Compensation  Act 
lor  personal  injuries  sustained  while  instructing 
an  emplovd  in  the  use  of  machinery,  notwith- 
standing he  was  the  treasurer  of  the  company 
and  drew  a  salary  of  S5,000  a  year.—Berman  t. 
Reliance  Metal  Spinning  &  Stamping  Co.,  175 
N.  Y.  S.  838. 

«S937I  (N.Y.Sup.)  One  who  was  injured  while 
going  to  defendant's  dining  car  to  eat  his  mid- 
day meal  was  not  entitled  to  compensation  as 
for  an  injury  in  the  course  of  his  employment, 
where  he  had  done  no  work  for  defendant,  but 
Barely  applied  for  employment,  although  he 
had  eaten  supper  and  breakfast  with  defend- 
ant's permission;  such  permission  being  re- 
stricted to  such  meals.^Bra8sard  v.  Delaware 
ft  H.  Co.,  175  N.  Y.  S.  860. 

(B)  Compansmtloa. 
«=s>385(4)  (N.Y.Sup.}  Where  an  employ^,  as  a 
result  of  an  injury  lost  four  of  his  finders  on 
the  right  hand,  the  Industrial  Commission  was 
authorized  under  the  statute  to  estimate  the 
proportionate  loss  of  the  use  of  claimant's  hand. 
--Berman  v.  Reliance  Metal  Spinning  ft  Stamp- 
ing Co.,  175  N.  Y.  S.  888. 
^=s»388  (N.Y.Sup.)  Under  Workmen's  Compen- 
sation Law,  {  17,  an  award  in  proper  case  to 
the  father  and  mother  of  the  deceased  employ^ 
on  the  ground  of  their  dependency,  the  em  ploy  6 
having  left  neither  wife  nor  children,  may  be 
sustained.— Pifumer  r.  Rheinstein  ft  Haas,  175 
N.  Y.  S.  848. 

(C)  Proceedinirs- 
O»403  (N.Y.Sup.)  There  is  no  presumption  of 
dependency  on  the  part  of  the  parents  of  a 
deceased  employ^  32  years  of  age,  and  hardly  a 
presumption  that  such  parents  are  living;  their 
residence  being  In  a  foreign  country.— Piftimer 
V.  Rheinstein  &  Haas,  175  N.  Y.  S.  848. 

An  award  of  compensation  under,  the  Work- 
men's Compensation  Law  may  not  be  sustained, 
where  there  is  no  evidence  of  the  essential  fact 
of  the  dependency  of  the  persons  to  whom  the 
award  is  made.— Id. 

«=:>405(5)  (N.Y.Sup.)  Statement  of  deceased 
employe's  brother  that  he  had  received  from 
his  parents  in  Italy  letters  stating  that  the  par- 
ents were  living  on  the  remittances  sent  from 
America  by  the  brothers  held  no  evidence  that 
the  parents  were  dependent  upon  the  deceased 
employ^.— Pifumer  v.  Rheinstein  &  Haas.  175 
N.  Y.  S.  848. 

So-called  certificates  of  "the  mayor"  and  "the 
offiiSal"  of  a  town  in  Italy  that  the  parents  of 
the  deceased  employ^  depended  exclusively  on 
deceased  for  their  support,  and  that  they  ex- 
isted on  the  fruits  of  small  lobe,  and  were  in  a 
state  of  extreme  poverty,  held  insufficient  to 
establish  dependency  of  parents.— Id. 
^=9405(5)  (N.Y.Sup.)  In  a  proceeding  under 
the  Workmen's  Compensation  Act  for  compen- 
sation for  the  death  of  claimant's  minor  daugh- 
ter, evidence  held  not  to  show  that  the  mother, 
who  was  the  claimant,  was  dependent  on  the 
earnings  of  the  daughter.— Frey  v.  McLoughlin 
Bros.,  175  Ni  Y.  S.  873. 


MATRIMONIAL  ACTION. 

Sea  Courts,  «s»24. 

MEMBERSHIP  CORPORATION  UW. 

See  (Cemeteries,  «ss»ll,  13. 

MILITIA. 

See  Ehninent  Domain,  ^=»2;    States,  ^=»112. 

MINES  AND  MINERALS. 

See  Master  and  Servant,  ^==>278. 

MONEY  LENT. 

Btt  Brokers,  ^38;    Factors,  €=:>51« 

MONEY  RECEIVED. 

See  Brokers,  j^a»8B. 

<8=s>6(l)  (N.Y.Sup.)  If  president  of  defendant's 
predecessor  was  not  authorized  to  borrow 
stock  from  plaintlif,  defendant  would  not  be 
liable  as  for  money  had  and  received  for  the 
part  of  the  proceeds  obtained  by  president's 
pledging  •f  stock,  which  was  received  by  de- 
lendanrs  predecessor  In  payment  of  an  obli- 
gation owing  by  the  president  to  it.— Logan  v. 
FideUty-Phenix  Fire  Ins.  Co.,  176  N.  Y.  a 
505. 

<g=»l7(l)  (N.Y.Sup.)  If  complaint  in  action  for 
money  had  and  received  alleged  that  president 
of  defendant*s  predecessor  was  authorized  to 
borrow  and  pleoge  plaintilTs  stock,  it  was  un- 
necessary to  allege  that  predecessor  receiv- 
ed without  consideration  the  part  of  the  pro- 
ceeds of  the  loan  obtained  on  the  stock  and 
sought  to  be  recovered.— Logan  v.  Fidelity- 
Phenix  Fire  Ins.  Co.,  175  N.  Y.  S.  605. 

In  aotion  for  money  had  and  received^  alle- 
gation that  defendant's  predecessor  neither 
paid  nor  delivered  anf  ^consideration,  either 
to  this  plaintiff  or  to  the  president  of  defend- 
ant's predecessor,  who  secured  money  on  stock 
borrowed  of  plaintiff,  was  insuiBcient  to  show 
want  of  consideration  for  money  received  by 
defendant's  predecessor.<^Id. 

In  an  action  to  recover  mone^  received  by 
defendant's  predecessor  on  stock,  winch  its 
president  borrowed  from  plaintiff  and  pledged 
for  a  lohn,  plaintiff's  complaint  settiiig  forth 
facts  from  which  there  would  be  a  good  con- 
sideration, if  the  president  was  authorised  by 
his  company  to  borrow  and  pledge  the  stock, 
was  insufficient,  where  it  did  not  negative  the 
existence  of  consideration. — Id. 

MORTGAGES. 

See  Chattel  Mortgages;  Clorporations,  ^=» 
473;  Evidence,  «=»67,  113;  Guardian  and 
Ward,  «=:»53;  Judgment  ^s>C89;  Lost  Tn- 
struments,  ^=»18;  Taxation,  ^=^895:  Wills, 
«s>840. 

TV.  BIOHTS  AJfD  LXABIUTIES  OF 
PARTIES^ 

«s»l99a)  (N.Y.Snp.)  A  grantee  of  mortgaged 

S remises  leased  to  tiie  mortgagee,  taking  sub- 
set to  the  mortgage,  but  not  assuming  it,  is 
entitied  to  rents  accruing  before  the  receiv- 
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er's  appoiBtment  in  foiredoanre  proceedingSt 
and  sueh  rents  cannot  be  applied  to  paying  the 
mortgage  debt— Iroquois  Brewing  Co.  ▼.  Scar- 
abello,  175  N.  T.  S.  704. 
e=»  199(4)  (N.T.Sup.)  Where  a  mortgagee  is 
lessee,  tne  rents  due  the  mortgagor  are  a 
legitimate  offset  against  the  interest  accruing 
on  the  mortgage.—Iroqnois  Brewing  Co.  ▼. 
Scarabdlo,  176  N.  Y.  S.  704.  ,        .^ 

^=39208  (N.Y.Sup.)  Where  a  mortgagor's  wile 
signed  a  bond  secured  by  a  mortgage  in  the 
presence  of  a  subscribing  witness,  but  did  not 
acknowledge  same,  and  the  mortgage  contained 
an  agreement  obligating  both  husband  and  wife 
to  pay  the  debt,  she  is  liable  as  a  party  there- 
to, although  her  name  was  not  recited  in  the 
bond,  and  the  mortgage  stated  that  the  bond 
was  given  by  lier  husband.— Feigenbaum  v. 
BQzsnry,  175  N.  Y.  S.  223. 

VI,  TBAyarEB  or  pbopebtymobt- 

GAGCD  OB  OF  EQUITY  OF 
BEDBMPnOK. 

«s»283(l)  (N.Y.Sup.)  An  agreement  between 
the  mortgagee  and  the  mortgagors'  grantee, 
who  had  not  assumed  the  mortgage  debt,  to  ex- 
tend the  time  for  payment  of  the  mortgage 
without  the  knowledge  of  the  mortgagors,  is 
not  an  assumption  of  the  debt  as  between  the 
grantee  and  the  mortgagors,  so  as  to  place 
the  mortgagors  in  the  position  of  sureties,  in- 
stead of  original  obligors.— Feigenbaum  y.  Hizs- 
nay,  175  N*  Y.  S.  223. 

^=»283^)  (N.Y.Sup.)  Where  the  mortgagor's 
grantee,  who  does  not  assume  payment  of  the 
mortgage  debt,  agrees  to  an  extension  of  time 
for  payment  of  same  with  the  mortgagee,  with- 
out the  knowledge  of  the  mortgagors,  such  ex- 
tension releases  the  mortgagors  only  to  the  ex- 
tent of  the  value  of  the  property  at  that  time. 
If  worth  more  than  the  debt,  thej  are  wholly 
released;  if  less,  then  they  are  hable  for  the 
difference.— Feigenbaum  v.  Hizsnay,  175  N.  Y. 
a  223. 

X.   J^OBECLOBITBE  BT  ACTION. 

OF)  Pleadlns  ftnd  Brldenoe. 

^s»460  (N.Y.Sup.)  That  there  was  a  diminu^ 
tioa  in  value  of  a  mortgage  security  after  an 
extension  of  time  for  payment  of  the  debt,  giv- 
en by  the  mortgagee  to  the  mortgagors'  gran- 
tee, is  an  affirmative  defense,  and  the  burden  of 
S leading  and  proving  the  same  rests  upon  the 
efendant,  in  a.  foreftdosure  action.— Feigen- 
baum V.  Hizsnay,  175  N.  Y.  S.  223. 

(G)  InJwnetleaL  and  ReeelTer. 

/  4=»473  (N.Y.Sup.)  Where  a  mortgagee  is  les- 
see, the  rents  due  the  mortgagor  are  a  legiti- 
mate offset  against  the  interest  accruing  on 
the  mortf;age,  and  such  rentals  in  the  hands 
of  a  receiver  can  be  offset  by  way  of  payment 
against  the  amounts  owing  on  the  mortgage. 
—Iroquois  Brewing  Oo.  v.  Scarabello,  175  N. 
Y.  S.  704. 

MOTION  PICTURES. 

Bee  Bills  and  Notes.  eK»429;    Contracts,  ^s» 
822. 


MOTIONS. 

See  Action,  $=s>69:  Appeal,  €=»9,  129,  588, 
657,  662,  714 :  €k)ntinuance,  ^=s»49;  Plead- 
ing, i9=»34,  S5,  238,  350. 

^c»49  (N.Y.Sup.)  Resettlement  of  an  order  is 
a  procedure  of  correction  or  clarification,  not 
one  to  change  or  amplify  the  direction  of  the 
court.— Ruland  v.  TuthiU,  175  N.  Y.  S.  467. 
^=s>52  (N.Y.Sup.)  A  party,  intending  to  appeal 
from  an  order,  should  enter  an  order  carefully 
reciting  all  the  affidavits  and  their  dates,  as 
well  as  the  other  papers  used  upon  the  hear- 
ing of  the  motion.— Sanitary  Brass  Works  v. 
Rubin  &  Marcus,  175  N.  Y.  S.  535. 

Fact  that  affidavits  are  recited  In  an  order 
to  show  cause  does  not  necessarily  entitle  them 
to  be  printed  or  recited  in  the  order  grant- 
ing the  motion,  unless  they  were  used  on  the 
hearing  of  that  motion.— Id. 

A  party  is  entitled  to  have  recited  in  an 
order  all  the  papers  which  he  or  his  adver- 
sary has  used  upon  the  motion  from  which 
the  order  results,  unless  there  be  scandalous 
matter  which  the  court  is  authorized  to  strike 
out.— Id, 

MUNICIPAL  CORPORATIONS. 

See  Contracto,  «s9l87;  Costs,  «s982;  Coun* 
ties;  (Courts.  <&s»170,  190;  Eminent  Do- 
main, «s»243;  Estoppel,  ^=962;  Evidence, 
<3=»588;  Gas,  ^=&14;  Mandamus,  (&»3,  83, 
187;  Master  and  Servant,  ^=»405;  Schools 
and  School  Districts ;  Statutes,  «=s>95 ;  Street 
Railroads;   Towns;   Trial,  ^aaa29. 

I.   OREATIOK,    AI.TEBATION,    EXIST* 
£KOE>  AND  DIS&fOLUTION. 

(C)  AiMeikdment,  Repeal,  or  Vorfelture  of 
CbArter,  m;n4L  DtssolntloB. 

^ss>49  (N.Y.Sup.)  The  re-enactment  of  the 
Second  Class  Cities  Law  in  the  Consolidated 
Laws  of  1909,  did  not  effect  a  repeal  of  the 
provisions  of  the  Yonkers  Charter,  in  view  of 
chapter  596.  Laws  1909,  as  to  Consolidated 
Laws  not  repealing  special  laws  in  force.— 
Bronx  Parkway  Commission  v.  Common  Coun- 
dl  of  City  of  Yonkers,  175  N.  Y.  S.  207. 

CV.   PROCEEDINGS    OF    COUNCIL    OB 

OTHER  QOVERNINO  BODY. 
(B)  OrdlB«nces  and  By-LawB  !■  Oenerftl« 

$=s>MI(4)  (N.Y.Sup.)  If  a  section  of  an  ordi- 
nance regulating  dance  halls  was  invalid  for 
discrimination,  the  other  sections  did  not  fail 
with  it;  the  discriminatory  section  having  been 
added  by  wav  of  amendment  after  the  ordi- 
nance was  of  long  standing. — Geyer  v.  Buck, 
175  N.  Y.  S.  613. 

The  rules  applying  to  statutes,  as  to  partial 
invalidity  and  repeal  by  implication,  apply  to 
municipal  ordinances. — ^Id. 

v.  officers.  agttnts.  and  em- 
pz.ot£s. 

(A)   Mviilelpal  OlIlcerB  In   General. 

^=a»l69  (N.Y.Sup.)  The  commissioner  of  ac* 
counts  of  New  York  City  has  power,  under 
New  York  City  Charter,  f  106,  and  New  York 
City  Charter    1901,  §  119,  to  examine  the  ac- 
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counts  of  all  elected  m  i?«n  ag  appointed  of- 
ficers of  the  city,  and  his  power  is  not  affected 
by  the  similar  authority  with  which  the  board 
of  aldermen  is  invested.— Hi  rshfield  v.  Oook, 
175  N.  Y.  S.  809. 

New  York  City  Charter,  §  119,  relating  to  the 
duties  a^d  powers  of  the  commissioner  of  ac* 
opunts,  belongs  to  the  remedial  class  of  legisla- 
tion which  should  be  liberally  construed;  and  its 
spirit  and  purpose  should  prevail  over  its  letter 
as  long  as  violenoe  is  not  done  to  its  language; 
—Id. 

(B)    Sfnatelpal    Departments    and    Ofllcerii 
TlieYeof. 

^s>2\  I  (N.Y.Sup.)  In  view  of  Const,  art.  9,  |§ 
1,  2,  public  education  is  a  state  and  not  a  mu- 
nicipal function,  and  boards  o|  education  are 
branches  of  the  state  government  charged  by  the 
state  with  the  administration  of  its  educational 
system,  -and  no  conventional  relation  of  princi- 
pal and  agent  exists  between  a  city  and  such 
boards.-Hirshfield  v.  Cook,  175  K.  Y.  S.  809. 

In  view  of  Education  Law,  §§  490,  865,  877, 
879,  880,  a  board  of  education  in  a  city  has  not 
unrestricted  authority  over  the  disposition  of 
moneys  raised  by  local  taxation,  and  the  dis- 
bursement thereof  is  snrtounded  by  nninerous 
checks  and  balances  which  it  is  incumbent  upon 
dty  officials  to  observe  and  enforce,  and  Under 
New  York  City  Charter,  §  119,  the  commissioner 
of  accounts  of  New  York  City  may  examine  the 
accounts  of  the  board  of  education  of  the  dty  of 
New  York.— Id. 

(C)  Aventa  mmd  BniiplOTte, 

($=s>2 18(10)  (N.Y.)  The  remedy  of  mandamus 
for  reinstatement,  ^ven  to  a  dvil  service  cm- 
ploy6,  wrongfully  discharged,  by  Civil  Service 
Law,  §  22l  does  sot  preolude  .recovery  «C  dam- 
ages for  nie  wtt>ngful  removal  by  the  borough 
president— McGraw  v.  Gresser,  1^3  N.  £3.  84, 
226  N.  Y.  57. 

The  removal  by  a  borough  president  of  a 
civil  service  employ^  without  a  hearing  is  a 
ministeriar  act,  which  renders  the  president 
liable  in  damages.— Id. 

VI3C.   CONTBACTS  IN  GEKERAIa. 

^=:»253  (N.Y.Sup.)  Where  plaintiffs  did  not  re- 
fy  upon  drawing  annexed  to  specifications  for 
installation  of  a  high  pressure  fire  service  sys- 
tem, stated  to  iiave  been-  drawn  on  scaler  of 
200  feet  .to  an  inch,  but  drawn  .on  scale  of 
150  feet,  but  knew  of  error  when  submitting 
bid,  did  not  report  error  to  engineer,  and  pro- 
ceeded with  contract  after  engineer  had  noti- 
fied them  thereof,  and  were  cautioned  as  to 
inaccuracy  of  quantity  in  "Information  for 
Bidders,"  and  city  took  over  and  paid  for 
extra  pipe  plaintiffs  had  bought,  they  cannot 
take  advantage  of  honest  mi&take  of  dty  and 
recover  damages,  on  the  theory  of  dty  pre- 
venting their  carrying  out  full  contract. — Car- 
fagno  V.  City  of.  New  York,  175  N,  Y.  S..682. 

IX.   ^UBLIO   IBIPROVEMENTS. 
•  (D)   Damaires. 

^S9400  (N.Y*8up.)  Providons  of  contract  be- 
tween dty  and  contractor  to  build  section  of 
subway;  that  plans,  work  being  done  without 
faulty  Involved  no  danger  :to  foundations,  'wtllsi 


or  pArtm  of  adjaoeat  bilil4lng0»  and  that  con- 
tractor should  be  soldy  responsible  for  all 
physical  injuries  to  persons  qr  property,  held 
not  to  render  contractor  responsible  for  de- 
predation in  usable  valve  of  premises  leased 
by  plaintiff  while  subway  work  was  being  pros- 
ecuted in  front.—Cermenten  v.  Bradley  Con- 
tracting Co.,  175  N.  Y.  S.  120. 
^==>404(6)  (N.Y.Sup.)  Lessee  of  rooming  house 
cannot  recover  agi^nst  subway  contractor,  op- 
erating in  front  of  premises,  on  account  of  its 
trespass  by  blocking  sewage  pipe,  whereby  wa- 
ter hacked  UP  into  cellar,  causing  odors,  in  ab- 
stoce  of  eipidenoe  of  damage  to  lessee  through 
roomers  having  left  on  that  account. — Germen- 
teu  V.  Bradley  Contracting  Co^  175  N.  Y.  S. 
120. 

Leasee  of  rooming  house  could  not  recover, 
against  contractor  to  buUd  subway  in  front  of 
her  premises,  for  damages  for  alleged  taking 
of  easements  of  light  and  air  by  maintenance 
of  temporary  structure  in  street,  in  absence 
of  evidence  that  losses  accrued  to  lessee  on  ac- 
count of  roomers  leaving  on  that  particolar 
account.— Id. 

Lessee  of  rooming  house  cannot  recover,  of 
subway  contractor  operating  in  front  of  prem- 
ises, damage  through  roomers  having  been 
driven  away  by  noise,  in  absence  of  evidence 
establishing  that  noise  was  due  to  contractor's 
negligence  in  manner  of  doing  work.— Id. 


(B) 


Aspessments  for  BenefltSy 


ftA  8»«Qla) 


^=?>426  (N.Y.Sup.)  Lands  acouired  for  a  public 
highway  by  the  Bronx  j>arKivay  commission 
created  by  Laws  1907,  c  594  (amended  by 
Laws  1913,  0.  757),  is  not  subject  to  assess- 
ment under  tlxe  Bronx  Valley  Sewer  Act  (Laws 
1905,  c.  646,  supplemented  by  Laws  1917,  c. 
64G.  amended  by  Laws  1918,  c.  82).— Bronx 
Parkway  Commission  v.  Common  Council  of 
City  of  tonkers,  175  N.  Y.  S.  207. 

Lands  held  for  jthe  public  use  of  all  people 
should  'not  be  held  taxable  for  local  Improve- 
ments, except  where  an  express  intention  of 
the  Legislature  so  to  do  dearly  and  unmis- 
takably appears.— Id. 

Bronx. Valley  Parkway .I^av  (I^iwa  1907,  c. 
594)  jS  10,  as  amended  by  Laws  1913,  c  757. 
providins  that  real  estate  shall  be  taken  in  the 
name  of  the  parkway  commission,  "and  shall 
be  exempt  from  taxes  and  assessmenta,"  was 
not  impliedly  repealed  by  Bronx  Valley  Sewer 
Act  (Laws  1917,  c.  646).— Id. 

X.   POUOE  POWER  ANB  REG1T]:.A. 
.    TI01V8. 
(A)    DelearAtlon,    Extent    and    Bxerelse    off 
...     Pt»rw0^i, 

^=9598  (N.Y.Sup.)  Municipal  ordinance,  re- 
quiring that  dance  halls  be  run  by  perao&s  of 
good  character,  forbidding  sale  of  liquor  there- 
in, regulating  the  age  of  attendants,  forbidding 
Sunday  dancing,  and  requiring  a  license,  was 
valid.-Geyer  v.  Buck,  175  N.  Y.  S.  613. 

XI.  USE  AKB  ^BGVX.ATIOK  OF  PI7B- 
LIO  PLACES,  PBOPESTY, 
.     AND  WORBJU 
(A)  Streets  Md  Othiir  4»ttMle  IW^atb* 

<»96G3(1)  (N.Y.Sup.)  eiahrtiff,  dwaer  of  the 
premises,  had  title  to  center  of  street,  and  de- 
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fendant  telephoAtt  oomfMJty  "wioriiable  for  tres- 
pass camoaltted  within  that  sp^^^-HDiun  y. 
New  York  Telephone  Co..  175  N.  T.  S7  115. 
«=»705(11)  (N.i.Sup.)  Where  automobile  driv- 
er, drivinjr  at  ah  unreasonable  rate  of  speed,  to 
avt>id  strHdns  diild,  who  had  run  into  street 
siwuniT  automobile  toward  sidewalk  and  collided 
with  nuedi  cart,  which  in  turn  struck,  and  in- 
jured lady  standing  upon  sidewalk,  driver  is  li- 
able, if  Ids  unreasonable  speed  was  one  of  the 
proximate  causes,  though  negligence  of  child 
contributed  to  accident— Solomon  v.  Branfman, 
175  N.  Y.  S.  835. 

«=»706(5)  (N.Y.Sup.)  That  a  horse  was  run- 
ning away  unattended  in  a  city  street,  when  it 
caused  the  injury  complained  of,  made  a  prima 
fade  case  of  negligence  against  owner.— Hack- 
ett  V.  Lienoz  Sand  &  Gravel  Co.,  175  N.  Y.  S. 
861. 

^s>706(8)  (NT.Sap.)  In  action  for  damages  by 
one  injured  in  attempting  to  stop  runaway 
horse,  threatening  lives  of  school  children, 
whether  the  horse  bad  been  securely  tied  and 
whether  the  owner  was  negligent  in  tying  horse 
near  a  revolving  crane  held  for  jury.— fiackett 
v.  Lenox  Sand  &  Gravel  Co.,  175  N.  Y.  S. 
361. 

^=»707  (N.Y.)  Where  one  drivioK  on  automo- 
bile in  w  nighttime  knew  that  ne'had  collid- 
ed with  another  vehicle,  it  was  his  ^uty  to  as- 
certain for  himself  whether  a  person  had  been 
injured  or  property  damaged,  and  if  so,  com* 
ply  with  Highway  Law,  §  290,  subd.  3,  by  giv- 
ing his  name,  Address,  and  license  number,  and 
he  had  no  right  to  reiy  on  a  ^Ise  statement  of 
his  companion,  who  went  back  of  the  car  to 
ascertain  what  had  occurred.— People  v.  Curtis, 
122  N.  B.  623,  225  N.  Y.  519. . 

In  prosecution  under  Highway  Law,  §  290, 
subd.  3.  of  an  automobile  driver,  who  drove 
away  after  his  automobile  had  collided  with  e 
wagon,  damaging  it  and  injuring  its  occupant, 
without  giving  Ids  name,  addre«i,  etc.;  eH" 
dence  Md  sufficient  to  support  a  convictloiL 
— Id. 


TOBT8.* 

iWy  Condition  o«  17«o  of  Pnblte  Bnlldlns* 
nnd  Otlier  Piropertr* 

«S9848  (N.Y^Snp.)  A  Git7  cannot  be  held  liable 
for  I0B8  of  money  ii^  poo^t  of  bather's  clothes, 
hnng  on  a  hook  in  a  public  bathhouse  maintain- 
ed by  dty,  except  on  proof  of  negligenee  by 
the  dty  and  freedom  from  negligence  by  the 
bather.- Walker  v..  City,  of  Buffalo,  175  N.  Y. 
a  274. 

City  employ^,  attendant  in  public  bathhouse 
maintained  bv  citr  for  free  use  of  the  public, 
was  not  negligent  in  failing  to  detect  the  theft 
of  a  large  sum  of  money  from  batheif's  clothes, 
hung  on  a  hook ;  the  employ^  having  no  knowl- 
edge that  there  were  valuables  in  sudi  clothes. 
-Id. 

^=3>855  (N.Y.Sup.)  Bather  could  not  recover 
^om  'cuj,  maintaining  public  bathhouse^  for 
money  stolen  from  the  pocket  of  his  clothes 
hung  on  hook  while  he  was  taking  a  bal^,  as 
he  was  negligent,  knowing  that  door  of  com- 
partment in  which  dpthesrwere  hung  was  un- 
rocked.-Walker  v.  Tity  of  Buffalo,  175  N.  Y. 
S.  274.  *  .     . 


Ha vlsatil* '  W»t«M 
andKXT-NHMBlSB 

MUIIOER. 
MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  ^s:>S13. 

NAMES. 

See  Wills,  «=»620. 

^sa»IO  (N.Y.)  Where  one  falsely  assumed  name 
of  another  and  entered  into  a  contract  in  the 
name  of  such  other  person,  there  was  no  valid 
coQlTact^MfirgaQ  HunitioDs  l^ppptf  Co.  ^. 
Studebaker  Corporation  of  America,  123  N.  E. 
146,  226  N.  Y.  W.- 

One  who  .obtainB  employment  in  violation  of 
Pfin.  Law,  I  939,  by  falsely  giving  name  of  a 
third  person,  cannot  recover  on  the  contract  for 
services  rendered*— Id. 


NATATORIUM. 

See  Bailment,  ^=»1;    Munidpal  Corporations, 
9=9848^  855.  J 

NAPONAL  GUAflD. 

See  Eminent  Pomain,  ^=>2;    States,  ^=9112.  . 

NAVIGABLE  WATERS. 

See  Canals ;   Damages,  «es»109  ;   Public  Lands, 
«c»193. 

H.  IiAHDS  infB£B  WATER. 

<&s»37(4)  (N.Y.Sup.)  Where  title  to  land  un- 
der water,  over  which  a  railroad  right  of  way 
was  located,  was  in  the  people  of  the  state, 
the  location  of  the  railroad  did  not  confer  up* 
on  the  railroad  company  any.  title  to  the  same, 
but  at  the  most  an  implied  license  to  build 
along  the  course  selected.— Moenig  v.  New 
York  Cent  B.  Go.,  176  N.  Y.  S.  665. 

III.  HCPABIAN  AlfD  UTTOSAIa 
BIGHTS. 

€=»39(1)  (N.Y:Spp.)  The  intervention  of  a  pub- 
lic street  between,  uplands  and  navigable  wa- 
ter, where  th^  title  to  the  bed  of  the  street 
is  in  the  adjoining  owners,  does  not  deprive 
them  of  riparian  rights.— -Moenig  v.  New  xork 
Cent.  R.  Co.,  176  N.  Y.  S.  665. 

Title  of  a  railroad  CQmi)any  to  land  ||nder- 
lyinif  its  right  of  way  lying  between  upland 
owners  and  navigable  waters  does  not  destroy 
the  riparian  rights  appurtenant  to  the  upland 
in  front  of  wbi^  it  runsj,  the  intervention  of  a 
railroad  modifying  the  Tipanan  rights  only  to 
the  extei^t  that  physical  conditions  o^mpe^ 
—Id.  '      ^ 

^=>39(2)  (N.Y.Sup.)  A  grant  by  an  owner  of 
uplands  of  land  in  front  of  his  shore  to  a  rail- 
road company  for  ^urpoMB*<yf  passenger  and 
freight  stations)  reserving  access  to  and  use 
of.  any  whatf  that  the  railroad  company  ^nirfat 
erect  on  the  land,  carried  with  it  the  riparian 
rights  not  reserved.^Moenig  v.  Vew  York  Oent 
B,  Co.,  175  N.  Y.  S.  665.  -  . 
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NEGUQENCL 

See  Animals,  ^==>70;  Appeal.  ^=»84<(;  Attor- 
ney and  Client,  ^s»147,  189;  Bailment,  ^=s> 
14;  Oanal8»  €=3»1B;  Carriers;  Ooroorations. 
«»»35T;  Damages,  <8=s>131,  132,  166;  Ex- 
ecutors and  Administrators,  ^=»97;  Food, 
^S925;  Highways,  ^=:»211;  Indemnity,  ^=s> 
3,  8,  15;  Landlord  and  Tenant,  ^=»169; 
Master  and  Servant,  ^=»103-330 ;  Municipal 
Corporations,  <S=>404,  663,  705,  706,  848- 
855;  Pleading,  «=»237,  317;  Railroads,  <©=> 
307-350;  States,  €=s>184:  Street  Railroads, 
«=»11^117. 

/in.   CONTRIBUTORT  NEOUGENOIL 

(A)   Peraonii  Injured  !■  Gen«iml. 

^=s»65  (N.Y.Sop.)  In  action  for  injuries  sus- 
tained by  plaintiff,  employ^  of  contractor,  due  to 
alleged  negligence  of  the  employ^  of  defendant 
subcontractor  in  spilling  hot  tar  upon  plaintiff 
while  he  was  working  at  the  bottom  of  a  sump 
hole,  below  level  of  subway  xmder  construction, 
held,  there  was  no  ground  upon  which  plaintiff 
could  be  held  guilty  of  contributory  negligence,— 
KeUy  V.  King,  175  N.  Y.  S.  857. 

TV.  ACTIOKS. 

(A)  Rfflrht  of  Action,  Parties,  Prellmlnarr 
Proceedinir«>  and  Pleadlnya. 

^s>lll(3)  (N.Y.Sup.)  A  complaint  in  an  action 
by  an  employ^  of  a  contractor  against  the  own- 
er of  a  building  for  personal  injuries,  averring 
that  plaintiff,  while  cleaning  a  skylight,  was 
precipitated  to  the  floor  by  the  tipping  of  a 
board  upon  which  he  stood,  because  of  its  weak 
and  defective  condition,  which  board  had  been 
furnished  by  defendant,  is  insufficient  in  failing 
to  disclose  how  the  tilting  of  the  board  could 
have  been  caused  by  a  defective  condition 
thereof.— Nagler  v.  Cornell  University,  175  N. 
Y.  S.  797. 

(B)  IS'Tldonoc. 

^=9 1 34(1)  (N.Y.Sup.)  In  action  for  injuries  sus- 
tained by  plaintiff,  employ^  of  contractor,  due 
to  alleged  negligence  of  the  employ^  of  defendant 
subcontractor  in  spilling  hot  tar  upon  plaintiff 
while  he  was  working  at  the  bottom  of  a  sump 
hole,  below  level  of  subway  under  construction, 
evidence  of  negligence  Held  sufficient.— KeUy  V. 
King,  175  N,  Y.  S.  857. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWSPAPERS. 


See    Corporations,    €=»G42, 
Slander,  <8=>6»  10. 


668;     libel    and 


NEW  TRIAL 

Se«  Appeal,  «s:»129,  1165.  1177 ;  Courts,  «s» 
68;  Criminal  Law,  <»s>656,  919-1^59;  Judg- 
ment, «=»389;  Reference,  ^=9104;  Taxa^ 
tion,  «=>900. 


II. '  CNROcnnM. 

(F)  Verdlet  ot  Flndluifs  Contrmrr  to  Law 
'  or  Brtdenee. 

i9==>70  (N.Y.Sup.)  In  absence  of  any  ground 
for  believing  jury  were  influenced  by  preju- 
dice,, passion,  or  sympathy,  defendant's  moUou 
to  set  aside  verdict  for  plaintiff,  which  was 
abundantiy  supported  by  evidence,  should  have 
been  denied.— Johnston  v.  Mayfair  Film  Cor- 
poration, 175  N.  Y.  S.  494. 
^=971  (N.Y.Sup.)  On  disputed  questions  of  fact 
tiie  parties  are  entitled  to  the  jury's  verdict, 
even  though  it  may  be  at  variance  with  the  view 
held  by  the  court,  and  the  judge  may  not  set  it 
aside  because  the  jury  may  have  poasibly  acted 
on  an  erroneous  theory.— Henig  v.  Com  Ex- 
change Bank,  175  K.  Y.  S.  738. 
^=»72  (N.Y.Sup.)  Where  upon  a  former  trial 
Uie  jury  disagreed,  and  upon  the  second  trial 
rendered  a  verdict  which  the  trial  jadge  be- 
lieved against  the  weight  of  the  evidence,  it 
was  the  duty  of  the  court  to  set  it  aside,  and 
not  to  pass  its  solution  on  to  the  appellate 
court,  on  the  mistaken  ground  that  it  had  a 
greater  duty  of  dose  scrutiny  than  the  trial 
court.— ZukaiT  v.  Lehigh  VaUey  Coal  Co.,  175  N. 
Y.  S.  408. 

€:»72  (N.Y.Sup.)  In  an  action  to  recover  on  a 
contract  for  publication  of  a  portrait,  biofrapb- 
ical  study,  and  autograph,  where  the  evidence 
conclusively  shows  that  the  proof  of  such  was 
submitted  for  approval,  tliat  defendant  violated 
her  duty  by  failing  either  to  approve  or  disap- 
prove, and  that  thereafter  the  matter  was  pub- 
liBhed  as  provided  by  the  contract,  a  verdict  for 
defendant  was  against  the  weight  of  the  evi- 
dence, and  new  trial  should  be  granted.— Argus 
Ck).  V.  Breslin,  175  N.  Y.  S.  853. 

HI.  FBOCEEDINOS    TO    PRCK71JRE 
KSW  TBIAIn 

^39 1 40(1)  (N.Y.Sup.)  It  was  improper  for  judff 
to  set  aside  verdict  upon  oral  statement  of  wit- 
ness, outside  of  court,  that  his  testimony  was 
not  true.— Kelly  v.  King,  175  N.  Y.  S.  857. 

NONSUfT. 

See  Dismissal  and  Nonsuit 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Animals,  ^=>C8,  74:  Attorney  and  Client. 
«=>190;  Canals,  «=»18;  Carriers,  «=>160: 
Eminent  Domain,  ^=^226;  Executors  and 
Administrators,  ^=;»32 ;  Landlord  and  Tenant. 
(@=9l52,  196;  lis  Pendens,  ^=»22;  Master 
and  Servant,  <S=»S9,  278;  Partition,  «=>1I1: 
Records,  <&=>9;  Sales,  <$?358,  418,  420; 
Schools  and  School  Districts,  ^=9144 ;  States. 
<$=>184;  Stipulations,  €:=93;  Taxation,  ^=> 
900;    Time.  <&=>10;    Trial,  «=»7. 

OATH, 

See  Divorce,  «=»225. 
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QFFICERSL 

See  Actloir,  «!ss^38;  Banks  and  BanWnip,  ♦» 
63%;  Oanfil8,«F>18;  Corporations,  «a»3&L 
404,  019 ;  Diseovery,  ^=s>^;  Highways,  ^3 
118;  libel  and  Slander.  «5»10;  Master  and 
Servant.  <es9361;  Mnnicipal  Corporations, 
«3»iee,  2U;  Pardon,  «»14;  BeUgious  So- 
cieties, ^a»31;  Schools  and  School  Districts, 
«3»7d:  States;  «=s>94,  184;  Taxation,  «s» 
900;  Towns,  ^s»37.  40. 

I.   AVPOIHTMENT,     QVALtPlOATlOV, 
AKD  TEJNl/KE* 

(G)   Reslsraatlon,  8iispenaioii»  or  ReniOval. 

^=s»7l  (N.T.)  Thongh  a  public  office  is  not 
property,  an  officer  under  the  ciyil  service  has 
a  right  to  his  office,  of  which  he  is  deprived  by 
removal  without  a  bearing,  and  for  sueh  imary 
can  recover  as  damages  the  salary  of  which  he 
was  deprived  by  the  wrongful  removal.— Mc* 
Graw  y.  Gresser,  123  N.  E.  84,  226  N.  Y.  67. 

OPTIONS. 

See  Patents,  «=a216. 

PARDON. 

See   Pardon,  ^=»14. 

^=9 1 4  (N.Y.Sup.)  Where  relator  was  In  Sing 
Sing,  in  actual  custody  of  the  warden,  serving 
a  sentence  imposed  for  an  offense  committed 
while  he  was  on  parole,  when  he  was  declared 
to  be  delinquent  by  Parole  Board  pursuant  to 
Prison  Law,  |§  216,  217,  the  board  was  without 
power  to  coiapei  his  surrender  for  completion 
of  first  sentence,,  notwithstanding  section  214, 
as  to  legal  custody  and  control,  until  he  com- 
pleted sentence  there,  and  where  warrant,  is- 
sued pursuant  to  section  215,  was  not  executed 
at  time  sentence  was  completed,  he  should  be 
discharged.— People  ex  rel.  Newton  v.  Warden 
of  Dannemora  Prison,  Clinton  County,  175  N. 
Y.  S.  524. 

PARENT  AND  CHILD. 

See  Divorce,  4=9208;  Guardian  and  Ward; 
Habeas  Corpus,  4=s»22,  47,  53 ;  Husband  and 
Wi£e«  «5»279;  Master  and  Servant,  4s>888, 
403,  405;    Wills,  «s»e34^ 

4=:»5(1)  (N.Y.Sup.)  The  earnings  of  a  minor 
child  belong  to  the  father.— Frey  v.  McLoughlin 
Bros.,  175  N.  Y.  S.  878. 

PAROL  BOARD. 

See  Pardon,  <^14. 

PARTIES. 

For  parties  on  appertl  and  rerlew  of  rulings  ai^ 

to  parties,  see  Appeal. 
For  i^arties  to  particular  proceedings  or  instru< 

ments,  see  also  the  various  specific  topics. 


PXRTITIOII. 

See  Lis  Pendens,  es»22 ;   Pleadipg,  ^^203, 

n.  ACTIONS  FOB  PABTITXON. 

rB)  PrDoe«dlnff»  und  Relief. 

^=»lll(4)  (N.Y.Sup.)  A  court  could  have  no 
jurisdiction  to  make  an  adjudication  determin- 
ing tb^  interest  of  a  person  in  a  partition  fund 
without  notice  to  him.— Guaranty  Trust  C!o.  of 
New  York  v.  Schmidt.  175  N.  Y.  S.  696. 

PARTNERSHIP. 

See  Attorney  and  Client,  ^=»185. 

VI.  BEATH  OF  FARTHER,  AND  81TR- 
VIVINO  PARTNERS. 

«s»258(6)  (N.Y.Sup.)  Though  note  for  price  of 
goods  sold,  payable  to  partnership,  was  dated 
before  change  in  membership  of  firm,  yet,  where 
dtange  took  place  before  deliYery  of  any  goods, 
those  who  were  members  aftor  the  change  could 
bring  an  action  on  the  note ;  the  member  which 
had  withdrawn,  not  being  a  necessary  party 
plaintiff.— Trop  v.  Qramercy  Chocolate  Ca,  175 
N.  Y.  S.  766. 

PATENTS. 

See  Contracts,  €=:>15;  Principal  and  Agent, 
<S=»102;    Public  Lands,  «=»163,  193,  196^5. 

X.  TITIf,  OONVETANOSS,  AND  CON- 

TRACTS. 

(C)  Moenaen  and.  Contracts. 

^=»2I6  (N.Y.Sup.)  Where  contract,  whereby 
owner  of  patents  llceused  defendant  company  to 
manufacture  and  sell  the  patented  devices,  gave 
the  owner  an  option  to  terminate  the  contract 
by  giving  notice,  such  option  to  terminate  was 
not  the  owner's  exclusive  remedy  for  company's 
breach  in  failing  to  manufacture  and  sell  the 
number  of  devices  which  it  engaged  to  do  in  the 
first  year*— Bernard  v.  Golden  Gate  Mfg.  Co., 
175  N.  Y.  S.  741. 

PAYMENT. 

See  Appeal,  «ss>1208;  Banks  and  Banking,  «S3> 
143;  Bills  and  Notes,  4d»429:  Brokers,  ^s» 
38,  60;  Contracts,  «3»16,  282;  Corpora- 
tions, ^=»1S2:  Eminent  Domain,  ^s»243; 
Evidence,  ^s»d7;  Guardian  and  Ward,  ^=:» 
70;  Highways,  «s»113;  Insurance,  «s»870; 
Landlord  and  Tenant,  ^a»34,  197;  Money 
Received,  <$s>6.  17;  Momages,  <S9288,  400; 
Pleading,  «s»194;  Public  Lands.  ^s»163; 
Sales,  «=>174,  396,  397,  398,  411 ;  States, 
^=»184;  Subrogation;  Tender;  Towns,  ^=> 
37,  40.  60;  Trial,  <J=5>315;  War,  «=5>10; 
Wills,  «E»840. 

I.   REQUISITES  AND  SUFFICIENCT. 

<@=s>2l  (N.Y.Sup.)  A  valid  check,  when  accept- 
ed, constitutes  payment— New  York  Utility  (.5o. 
V.  Williamsburg  Steam  Laundry  Co.,  176  N.  Y. 
S.  60. 

PEACEMAKER'S  COURT. 

See  Indians,  €s>27 ;   Pleading^  ^s»8w  843i  300. 
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.P£RJURT. 

See  Crimkal  Law.  «=9»958. 

PEflPETUITiES. 

Idee  Wills,  ^Bll, 

^=»3,(NT.)  Personal  Property  Law,  |  11,  11m- 
itiiig  sufiQpension  of  absolute  ownership,  is  an  ex- 
pression of  the  public  policy  of  the  state.— Car- 
rier V.  Carrier,  m  N.  JJ.  135,  226  N.  Y.  114. 
^s>6(l)  (N.Y.)  Consent  of  parties  to  void  agree- 
ment suspending  absolute  ownership  for  •  more 
than  two  lives  in  being  does  not  authorize  court 
Jto  enlorce  agreement.-^arrier  v.  Carrier,  128 
N.  E.  135,  226  N.  Y.  114. 

^s>6(3)  ^.T.Sup.)  Where  clause  of  will  be- 
queathed income  of  $20,000  for  life,  and  on  ben- 
eficiary's death  gave  |5,000  to  home  for  old  men, 
and  $16,000  to  become  part  of  the  residuary  es- 
tate, which  was  bequeathed  to  T.  for  life,  and 
in  distribution  only  $8,920.32  was  applicable  to 
such  trust  on  death  of  life  beneficiary,  $5,000 
was  properly  paid  to  home  fqr  old  men,  and 
balance  held  by  trustee  distributable  among  oth- 
er cash  and  trust  legacies  to  make  up  deficiency 
in  assets  of  estate,  such  balance  not  going  direct 
to  residuary  estate  under  residuary  clause.  Y. 
had  no  standing  to  assert  that,  if  the  balance  of 
the  fund  was  paid  to  the  legatees,  some  of  whom 
were  life  tenants,  a  suspension  of  the  power  of 
alienation  for  more  than  two  lives  in  being 
would  result,  where  but  one  life  tenant  had  died 
at  the  time  the  construction  of  the  will  was 
sought— In  re  Farmers'  Loan  &  Trust  Co.,  175 
N.  Y.  S.  37. 

«=>6(4)  (N.Y.Sur.)  Trust  created  by  will  held 
not  to  violate  Beal  Property  Law,  f  42,  as  to 
suspension  of  powen  of  alienation,  because  it 
was  the  intention  of  testator  that  it  should 
terminate  when  his  youngest  child  reached  the 
age  of  25  or  died  before  reaching  that  age,-— 
In  re  Ward's  Estate,  176  N.  Y.  &  654. 
^=s>7(2)  (N.Y.)  Agreement  between  husband, 
wife,  and  trust  company  creating  t^st,  fij^nd  for 
maintenance  of  family,  the  income  to  go  to  wife 
and  daughters  upon  husband's  death  and  one- 
half  to  each  daughter  upon  death  of  husband 
and  wife,  with  the  principal  upou^  her  reaching 
age  of  85  years  or  to  her  issue  upon  death  prior 
thereto,  or  if  no  issue  to  other  party  or  her  issue, 
or  if  no  other  party  or  issue  to  heirs  of  husband, 
is  void  as  to  support  of  daughters  upon  parent's 
death,  being  suspension  of  absolute  ownership 
for  more  tiian  two  lives  in  being,  in  violation 
of  Personal  Property  Law,  §  11;  but  such  in- 
validity does  not  affect  primary  purpose  of  trust, 
that  of  maintaining  family  pirior .  to  patents* 
death.— Carrier  v.  Carrier,  123  N.  £}.  135,  226 
N.  Y.  114. 

^s>9(7)  (N.Y.Sur.)  Under  will  creatine  trust 
estate,  held,  that  direction  for  accumulation  of 
income  after  youngest  child  became  21  was  in- 
valid, and  that  income  should  be  divided  equally 
between  the  three  children.— In  re  Ward's  Bs- 
tate.  176  N.  Y.  S.  664. 

PHYSICAL  FACTS, 

See  Evidence,  ^s»$88« 


PHYSICIAHS  AND  SURGEONS. 

fiee  Appeal,  ^s>10a4;  £>v^ideaeei  <ft=>370. 
«ss>4  (N.Y.Sup.^  Pablic  Health  Law,  i 
added  by  liaws  1916,  c  129,  prohibiting  a  '^per- 
son,'*  which  by  Tirtue  of  General  Corporation 
Law,  f  84,  includes  a  ''corporation,*'  from  prac^ 
ticing  dentistry  under  a  corporate,  parlor,  or 
trade  name,  but  permitdng  legally  injoorporated 
dental  corporations,  ezistui^  before  January  1. 
1916,  to  continue,  if  employing  licensed  and 
registered  dentists,  applies  to  the  "W^oodbory 
Dental  Parlors.  Company^"  a  domestic  corpora- 
tion incorporated  in  IwT;  "legally  incorporac- 
ed"  meaning  an  incorporation  proper  as  to  mat- 
ter «f  form,,  "lespal"  referring  to  matters  of 
form,  and  "lawful*  referring  to  matters  of  sub- 
stance.—^Ijewis  V.  Woodbury  Dental  Parlors 
Co.,  175  N.  Y.  S.  269. 

Failure  of  "Woodbury  Dental  Parlors  Com- 
paoy,"  a  domestic  corporation  incorporated  in 
1907,  to  file  certain  certificates  and  reports 
after  its  organisation,  where  no  action  by  At- 
torney. Qenersi  had  dissolved  it  prior  to  Jan- 
uary 1,  1916«  did  not  interfere  with  its  right  to 
continue  to  practice  dentistry  thereafter  as  a 
"legally  incorporated  dental  corporation  exist- 
ing and  in  operation"  prior  to  that  date,  as 
Permitted  by  Public  Health  Law,  §  203  added 
y  Laws  1916,  c.  129.-Id. 

PLEADING. 

See  Courts,  «s»170,  190;  Judgment,  ^=»167, 
399,  622. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings^  see 
Appeal. 

I.  FORM  AMP    AliiaOATIONS    IX 
OEKERAIi. 

«=>8(9)  (N.Y.Sup.)  In  action  by  Indian,  alle- 
gation that  plaintiff  resides  "outside  of  the  ter- 
ritorial jurisdiction  of  the  Peacemakers'  Court,*' 
is  not  an  allegation  of  fact,  but  is  merely  a  legal 
conclusion.— Mulkins  v.  Snow,  175  N.  Y.  S.  41. 
^=98(15)  (N.Y.Sup.)  The  mere  allegation  of 
bad  faith  would  add  nothing  to  a  cause  of  ac- 
tion, unless  the  facts  pleaded  were  of  such  na- 
ture as  to  jufltlN^the  aIlegation.«-^artis  v.  Bas- 
sick,  176  N.  Y.  S.  670. 

<&=>21  (N.Y.Sup.)  In  Indlan*8  action  to  have  ti- 
tie  to  land  situated  on  reqervatLon  determined, 
under  Code  Civ.  PToc  §  1638,  allegations  of 
complaint  that  plaintiff  is  **!&  possession'*  of 
the  lands  is  not  Inconsistent  with  the  aUegatioD 
that  plai&tifl  is  residing  outside  of  the  reserva- 
tion, since  plaintiff's  possessioh  of  the  land  could 
be  by  tenant.— Mulkins  v.  Snow,  175  N.  Y.  S.  41. 
«=9»34(3)  (N.Y.Sup.)  All  fair  and  reasonable  In- 
tendments are  to  be  resolved  In  favor  of  the 
pleader,  where  a  pleading  is  called  in  question, 
as  bv  defendant's  motion  for  judgment  on  tiie 
pleadings.— Lekas  &  Drives  v.  AlKrt  SchwHl  & 
Co.,  175  N.  Y.  S.  707. 

n.  DEGLABATIOK,   OOBCPUUNT,  PE- 
TITIPK,  0&  STAT£M£IfT. 

^=9»67  (N.Y.Sup.)  A  complaint  should  not  an- 
tidpate  defenses.*^Komhauser  t.  Ulin,  175  N. 
Y.  87700. 
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VLAIKT,  AHJI  ATFIBAinX 

or  DETENSi:. 

CA)  Defeaseii  In  Gcoieral* 

«=s>85(4)  (N.Y.Snp.)  Where  defendants  obtain- 
ed an  order  that  extended  tiieir  time  to  answer 
for  20  days,  an  order  thereafter  entered  upon 
a  motion  for  resettlement  e^^tendinc  defend- 
ants' time  for  20  days  to  answer,  demur,  or 
otherwise  move  in  respect  to  the  complaint, 
was  erroneoasly  entered;  the  right  to  "an- 
swer" not  including  the  right  to  demur  or  oth- 
erwlM  plead.— Ruland  y.  TuthiU,  175  N.  T.  8. 
467.       • 

^=987  (K.T.)  Matter  whieh  would  be  sufficient 
under  a  general  denial  loses  none  of  its  efficacsr 
by  being  pleaded  as  a  defense.-— Morgan  Muni- 
tions Supply  Co.  T.  Studebaker  Oorporation  of 
America,  123  N.  B.  146,  226  K.  Y.  M. 

CC)  TrmYersea  or  Denial*  and  Admisaloaa. 

^S9l26  (N.T.Sup.)  In  an  action  for  services 
and  materials  furnished,  where  complaint  al- 
leged that  defimdante  promised  to  pay  there- 
for the  sum  of  ^t2.75,  and  that  the  reason- 
able price  and  yalue  of  the  work  and  materials 
was  $572.T5»  a  jdenial  iu  the  answer  ^f  an  al- 
legation Vthat  ttiere  is  now  due  and  owing 
froA  the  defendants  to  the  plaintiff,  by  reason 
of  the  premises,  the  sum  of  $299.49/'  was  a 
mere  denial  of  plaintiff's  oonplnsion^-'aeliter  ▼. 
Tree  &  Co..  175  STy.  S.  mT 

(C2)  Set-Ofl,  Coanterclalniy  and  Cross-Com- 
plaint. 

^ss>l39  (K.Y.Sup.).In  an  action  for  goods  sold 
and  delivered,  where  it  appeared  that  plaintiff 
was  to  do  certain  printing  for  defendant,  and 
defendant  was  to^  furnish  the  paper  and  be  al- 
lowed ^ledft  therefor,  defeodanlfs  right,  to- such 
credit  bein|;  based  on  th^  terms  of,  the  con- 
tract on  which  plaintiff,  sued,  need  not  be  plead- 
ed as  a  counterclaim.— J.  A.  Cantor  Pnnting 
Ck>.  y.  Heymacn,  175  N.  Y.  6.  RSi- 

V.  DHmmREB  OB  EXOEPTIOIV. 

«=»l93(2X(N,Y.SnpO  Qri^inal  compialnt.  hav- 
ing  been^  trametd  .m-  eqmty  aM  being  insuffi- 
cient to  entitle  plaintiff  to  equitable  relief,  was 
demurrable  though  it  stated  a  cause  of  action 
at  law.— Logan  .v.  Jldelity-J*h9m  Fire  Ins.  Co., 
175  N.  Y.  S.  ^       •  : 

«=s>l94(l)  (N.Y.Sup.)  Demurrer  should  .have 
been  sustained  to  defc^nse  soui^ht  to  be  pleaded, 
which  was  mere^  accomentative  tind  stated 
Tarious  conclusions,  bufelnsuffldent  facts.— New 
York  Pneumatic  Service  Co.  v.  P.  T.  Cox  Con- 
tracting Co.,  175  N.  Y.  S.  153. 
^=»I94(4)  (N.Y.)  In  an  action  on  a  contract  for 
commissions  for  obtainine  business,  where  de- 
fendant in  one  defenise  pleaded  that  there  was 
no  contract  in  that  plaintiff  had  falsely  assumed 
the  name  and  honors  of  a  third  person  when 
entering:  into  the  oontcact,  a  demurrer  to  a  sec- 
ond defense  praying  for  a  res^iaef^m  of  the  con- 
tract shoukl  be  sustained;  the  facts  pleaded  be- 
ing  the  same  as  in. the  first  defense.— Morgan 
Munitions  Supply  Co.^  y.  Studebaker  Corpora- 
tlon  of  America,  123  N.  E.  146,  226  K.  Y.  94. 
€»194(^)  (N.YJBup.)  That  defendants  could 
prove  the  facts  alleged  in  their  third  defense 


under  their  denials,  or  wder  defense  of  pay- 
ment, would  not  render  tiie  faots 'pleaded  as  a 
separate  defense  demurrable.— Sriedman  v. 
Friedman,  175  N.  Y.  S.  650. 
^ss>2l4(6)  (N.Y.)  Demurrer  to  a  pleading  ad- 
mits the  existence  of  statutes  and  judicial 
decisions  specifically  referred  to  or  incor- 
porated  therein,  but  does  not  admit  the  inter- 
pretation i^ced  thereon  by  the  pleader;  such 
interpretation  being  a  question  of  law  to  be 
decided  by  the  court  in  passing  upon  a  demur- 
rer.—Hanna  T.  Licbtenbein,  122  N.  B.  625, 
226  N.  Y.  579. 

«s>2l6(l)  (N.Y.)  Where  answer  alleged  the 
law  <yf  another  state,  generally,  without  refer* 
ring  to  or  incorponiting  the  statutes  and  de- 
dsions  relied  upon  by  the  pleader,  the  court, 
on  demurrer  thereto,  was  not  authorised  to 
determine  the  question  of  law  raised  by  al- 
legations of  iuoh  foreign  law,  not  having  be- 
fore it  the  sftatutes  or  judicial  opinions  upon 
which  the  allegatioiis  were  based;  such  ques- 
tions being  for  determination  at  the  trial. — 
Hanna  v.  Licbtenbein,  122  N.  B.  625,  225  N. 
Y.  579. 

TT.  AMEin>ED  AHD  8UFPI«BMBNTAIi 
PUBADINCHI  AKD  BfiPIAADSR. 

«=»237(8)  (N.Y.Gt.Cl.)  On  a  claim  against  state 
for  damages  from  the  flooding  of  land,  brought 
on  a  ground  of  negligence,  a  motion  to  amend 
the  claim  to  conform  to  the  proof,  and  allege 
a  claim  for  trespass^  will  be  denied,  as  substi- 
tuting'a  different  cause  of  action  from  that 
originaUy  alleged— Williams  ▼.  State,  175  N.  Y. 
S.  560.  .    .  , 

<8p>238(4)  (N.Y.Sup.)  On  motion  <rf  defendant 
to  s^rve  an  amended  answer,  a  demal  of  which 
ifaight  finally  determine  the  rights  of  the  paities, 
the  court  does  not  consider  such  questions  ai 
5!^hether  or  not,  in  weighing  aU  the  facts,  the 
pleader  ougliit.  t6  be  estopped  from  alleging  cer^ 
tain  facts,  or  whether  or  not  the  plea'  is  meri- 
torious, or  whether  Ac  plea  is  sufficient  as  upoil 
demurrer,  although  the  court  may  conside'r 
whether  or  not  the  pleading  is  frivolous.— Ouar- 
«nty  Trust  Ck).  of  New  York  v.  Schmidt,  175 
N.  Y.  S.  696.     .  . 

€=»263  (N.T.Sup.)  In  action  by  one  who  had 
been  in  possession  of  a  partition  fund,  to  re- 
.cover  from  a  distributee  an  alleged  overpayment 
through  mistake,  ri^ht  to  recover  being  based 
"upon  an  order  of  distribution,  an  amended  a»- 
"swer,  alleging  that  the  order  was  made  without 
notice  to  the  defendant,  held  not  frivolous.— 
Guaranty  d>ust  Co.  of  New  York  v.  Schmidt, 
175  N.  Y.  S.  696. 

($=s>276  (N.Y.Sup.)  A  court  has  inherent  pow- 
er, in  furtherance  of  justice,  to  open  itH  judg- 
ments and  permit  the  presentation  and  litiga- 
tion of  new  issues  upon  other  and  further 
pleadings.— Pomeroy  V.  Hocking  Valley  Ry.  Co., 
i75N.Y.  S.  484. 

The  authority  to  allow  the  service  of  supple- 
mental pleading  has  not  been  limited  by  the 
.Legislature  to  service  thereof  before  entry 
of  the  original  judgment  in  an  action  (Code  Civ. 
Proc.  §  544),  and  it  is  manifest,  when  circum- 
stances warrant  the  opening  of  a  decree  or 
judgment,  supplementary  pleadings  are  neces- 
sary to  present  the  new  issues  to  be  litigated. 
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tX.  BIIiL  OF  PARTI0UI.AR8  AND 
COPY   or   ACOOtTNT. 

$=s>3l3  (N.Y.Sup.)  The  office  of  a  bill  of  par- 
ticulars 18  not  only  to  define  ani  Unit  the  is- 
sues, but  also  to  apprise  the  opposing  parties 
of  what  they  have  to  meet  at  the  trial.-— 
Thompson  v.  De  Vissep,  175  N.  Y.  S.  276. 
<SS3>3I7(3)  (N.Y.Sup.)  As  plaintiffs  would  make 
out  prima  fade  cases  by  showing  collision  of 
defendant's  electric  car  in  which  they  were  pas- 
sengers with  locomotive  at  street  intersection, 
orders  were  erroneous^  in  so  far  as  they  ce- 
quired  plaintiffs  to  specify  in  bills  of  particiilarfl 
wherein  defendant  was  negligent.— O'Brien  v. 
New  York  Cent  R.  Co..  175  N.  Y.  S.  473. 
^3»3I7(5)  (N.Y.Sup.)  In  action  against  trustee 
upon  a  bond  covenanting  for  testator,  his  heirs, 
etc.,  to  pay  a  certain  sum,  with  interest,  to  a 
cousin's  wife  and  children,  etc.,  where  answer 
alleged  that  neither  trustee  nor  decedent's  wife, 
children,  etc.,  knew  of  bond  until  presented  for 
payment  several  years  after  decedent's  death, 
the  trustee's  motion  for  bill  of  particulars  of 
actual  consideration  should  be  granted,  the 
prima  facie  presumption  of  consideration  of  a 
bond,  under  seal,  given  by  Code  Civ.  Proc  i 
840,  being  rebuttabIe.-^Thomp8on  v.  De  Yisser, 
175  N.  Y.  S.  276. 

<&=»3I8(2)  (N.Y.Sup.)  Under  Code  Civ.  Proc.  i 
531,  a  bill  of  particulars  may  be  ordered  of  an 
affirmative  defense  to  an  employment  con- 
tract, setting  up  a  justifiable  dismissal.— Lyons 
V.  Union  Pacific  Tea  Co.,  175  N.  Y.  S.  243. 

XI.   MOTIONS. 

«ss»343  (N.Y.Sup.)  In  action  to  have  title  to 
land  determined  under  Code  Civ.  Proc.  §  1638, 
wherein  all  parties  to  the  action  were  Indians, 
question  of  Supreme  Court's  jurisdiction,  or 
whether  case  was  one  for  the  Peacemakers' 
Court,  in  view  of  Indian  Law,  {§  5,  46,  was 
iproperly  presented  by  defendant's  motion  for  a 
judgment  on  the  pleadings,  under  (^e  Civ. 
Proc.  {  547;  involving  the  question  of  jurisdic- 
tion of  subject-matter  and  parties^—Mulkins  v. 
Snow,  175  N.  Y.  S.  41. 

«s>347  (N.Y.Sup.)  If  plaintiff  is  entitled  to  any 
relief,  either  legal  or  equitable,  under  any  alle- 
gations of  the  complaint,  the  defendant  is  not 
entitled  to  judgment  on  the  pleadings;  under 
Code  Civ.  Proc.  §  547,  though  relief  demanded  is 
not  the  precise  relief  to  which  he  is  entitled.— 
Mulkins  v.  Snow.  175  N.  Y.  S.  41. 
^s»350(3)  (N.Y.Sup.)  Defendant's  motion  for 
judgment  on  the  pleadings,  under  Code  Civ. 
Proc.  §  547,  admits  every  material  allegation  of 
the  complaint— Mulkins  v.  Snow,  175  N.  Y.  S. 
41. 

Defendant's  motion  for  judgment  on  the  plead- 
ings, under  Code  Civ.  Proc.  §  547,  does  not  raise 
the  question  of  plaintiff's  capacity  to  sue.— Id. 

In  action  between  Indians,  brought  to  the  Su- 
preme Court,  where  it  is  determined  on  defend- 
ant's motion  for  judgment  on  the  pleadings,  un- 
der Code  Civ.  Proc.  §  547,  that  plaintiff's  com- 
plaint is  Insufficient,  in  not  negativing  jurisdic- 
tion of  Peacemakers'  Court,  plaintiff  will  be  giv- 
vfi  an  opportunity  to  amend  complaint,  so  as 
to  show  by  affirmative  allegations  that  the  case 
is  within  the  jurisdiction  of  the  Supreme  Court. 
—Id. 


€ss>350(^  (N.Y.Sup.)  On  deferndanf «  motion  for 
judgment  on  the  pleadings,  the  complaint  must 
be  tested  as  on  a  demurrer  for  insufficiency,  and 
it  must  appear  on  its  face  that  it  does  not  sUte 
facts  sufficient  to  constitute  a  cause  of  action.^ 
Lekas  &  Drivas  v.  iUbert  SchwiU  &  Co..  175  N. 
Y.  S.707. 

xn.  issmBS,  proof,  akd  variahce. 

^ss>377  (N.Y.Sup.>  In  an  action  for  aervices 
and  materials  furnished,  where  complaint  al- 
leged that  defendants  promised  to  pay  there- 
for the  sum  of  $572.75,  and  that  the  reasonable 
price  and  value  of  the  work  and  materials  was 
$572.75,  a  denial  in  tlu  answer  of  an  allegation 
admitting  a  payment  on  account  and  claiming 
"that  there  is  now  due  and  owing  from  the  de- 
fendants to  the  plaintiff  by  reason  of  the  prem- 
ises the  sum  of  $299.49"  waa  a  mere  denial  of 
plaintiffs  conclusion,  and,  there  being  no  denial 
as  to  any  other  matters,  except  as  to  any  ex- 
press promise  to  pay,  the  effect  waa  an  admis- 
sion that  reasonable  vidua  of  Bervicea  was 
$572.75,  and  plaintiff  was  entitled  to  recover 
without  proof,— Keiter  r.  O^ee  &  Co.,  175  N. 
Y.  S.  643. 

Xm.   I>£F£OTS   ANB    OBJBOTIOHS, 

WAIVER,  AND  AIBER  MY   VSR- 

OICT   OR  JUDGMBKT. 

^=9499^)  (N.Y.Sup.)  Capacity  to  aoe  is  to  be 
distinguished  from  the  right  to  maintain  an  ac- 
tion,  and  it  is  not  necessary  that  the  latter  ob- 
jecnon  be  takeA  by  demurrer,  to  avoid  a  waiv- 
er thereof  under  Code  Civ.  Proc  i  499,  and  in 
view  of  section  488.— Bead  v.  Bec^  175  N.  Y. 

PLEDGES. 

See  Banks  and  Banking,  ^s»63%;  Corpora- 
tions, ^=»12S;  Money  Received*  ^s»6^  17; 
Warehousemen,  ^s»25,  84. 

POLICE  POWER. 

See  Municipal  Corporationa,  <tB33598L 

PORTIONING  DAMAGES. 

See  Caiial%  «s>18.  , 

POST  OFFICE. 

See  Landlord  and  Tenant,  ^=:»4& 

'       PRACTICE 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRESCRIPTION. 

See  Limitation  of  Actions. 

PRINCIPAL  AND  AGENT. 

See  Action,  ^=d38;  Attorney  and  Client,  9^ 
86,  88;  Brokers;  Corporations,  ^s»432,  OSS: 
Discovery,  ^s5>49;  Factors;  Insurance,  ^» 
35,  143;  Landlord  and  Tenant,  «s»152,  231: 
Municipal  Corporations,  ^s>211;  Shippioc 
«ss>22. 
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HI.  MMonm  AMD  jJUMaanaaa  AB  TO 

THIR3>  FEBSONS. 
(A)  Pow«m  vt  Asent* 

^=»III2(2)  <N.T.Siiir.)  Where  attorney,  repre- 
senting Ms  own  finn  and  another  attorney, 
which  were  to  defend  litigation  against  com- 
pany, represented  to  defendant  director  that 
they  wanted  his  primary  Lability,  and  defend- 
ant stated  that  patent  expert  of  company  would 
arrange  about  fees,  held,  that  expert  had  fnll 
authority  to  make  binding  contract  that  defend- 
ant should  be  primarily  liable  and  that  fee 
should  be  a  stated  sum.— Albert!  7.  Heineman, 
175  N.  Y.  S.  802. 

^S9l36(l)  (N.Y.)  If  a  principal  wonld  not  be- 
come liable  because  of  a  deposit  of  fiduciary 
moneys  in  a  general  account,  under  ordinary 
circumstances  an  agent  through  whom  deposit 
was  made  and  in  whose  name  account  was 
kept  would  ntfi  become  oeraonaHy  liable.— Sa- 
gone  V.  Mackey,  1^  N.  E.  621,  ^5  N.  Y.  5»4. 

(C)   UnavtborlBed  and  'Wrongful  Acta* 

«S3>I48(1)  (N.Y.)  One  dealing  with  an  agent  is 
ebargeable  with  notice  of  the  nature  and  ex- 
tent of  the  agent's  powers.— Deyo  ▼•  Hudson, 
122  N.  E.  ^  225  N.  Y.  602. 
^s»l56  (N.Y.)  An  agent  of  a  stock  brokerage 
firm,  whose  general  instructions  were  "just  to 
get  the  money,"  kad  no  implied  or  express  au- 
thority to  Ue  to  the  business  and  family  con> 
nections  of  patrons  of  his  branch  office  and  to 
make  false  promises  to  disclose  to  them  fu- 
ture operations  on  part  of  such  patrons.-r-Deyo 
V.  Hudson,  122  N.  £.  635,  225  nT  Y.  602. 
«=s>l59(2)  (N.Y.)  If  it  would  have  been  unlaw- 
ful  for  principal,  as  pledgee,  to  do  the  acts 
which  the  agent  did  in  foreclosing  the  pledge, 
the  agent  was  not  protected,  ana  his  conduct 
was  unlawful.— Brigbtson  v.  Clafiiin,  122  N.  £ 
458,  225  N.  Y.  469. 

(D)  Ratlflcation. 

«=s»l7l(4)  (N.Y.)  A  stock  brokerage  firm  can- 
not be  held  to  have  ratified  fraudulent  unau- 
thorised act  of  its  agent  in  making  false  rep- 
resentations as  to  a  collateral  matter,  from 
mere  fact  that  it  retained  commissions  receiv- 
ed from  what  appeared  to  be  a  legitimate  trans- 
action.—Deyo  y.  Hudson,  122  N.  B.  685,  225 
N.  Y.  602. 

PRINCIPAL  AND  SURETY. 

See  Banka  and  Banking;,  ^s»63Vi ;    Corpora- 
tions, <S=»473;  Indemnity;   Subrogation,  ^s>7. 

n.  NATUBE  AKD  EXTENT  OF  IXCk- 

bujtt  or  svrett. 

^s>59  (N.Y.)  The  rule  that  the  liability  of  a 
surety  is  to  be  strictly  construed  does  not  meaa 
that  an  undertaking  of  a  surety  should  be 
interpreted  bv  the  use  of  different  fundamental 
rules  than  those  which  are  applicable  to  the 
construction  of  other  contracts,  and  does  not 
permit  the  casting  aside  of  the  principle,  ap- 
plicable to  all  contracts,  that  the  true  intent 
of  the  parties  is  to  be  songfat,  although,  after 
that  intent 'has  been  discovered  and  the  mean- 
ing of  the  contract  determined,  the  liability 
of  a  surety  10  to  be  strictly  and  rigidly  lim 


ited  to.  the  scope  and  meaning  of  tba  inatm- 

ment  which  he  has  executed.— Richardson  v. 
Steuben  County,  122  N.  E.  449,  226  N.  Y.  13. 
In  ascertaining  the  intention  of  a  surety  and 
construing  the  language  which  has  been  used  in 
the  contract  of  suretyship,  as  well  as  in  an- 
other contract,  the  language  is  to  be  read  in 
the  light  of  the  surrounding  circumstances. 
— ^Id. 

Cb»8I  (N.Y.Si^.)  Surety  on  general  oontrao- 
tor's  bond  is  not  excused  from  liability  on  the 
bond  by  reason  of  fact  that  owners  let  the  con- 
tracts  for  the  general  work  and  for  the  structur- 
al steel  work  separately  and  to  different  con- 
tractors, having  executed  bond  for  faithful 
performance  of  contract  entered  into  by  gen- 
eral contractor  with  knowledge  of  the  situation 
and  relation  of  parties.— -Kinney  v.  Massachu* 
setts  Bonding  &  Ins.  Co.,  175  N.  X  6.  398. 

m.   DISCHARGE   OF   SURETY. 

^=9 1 02  (N.Y.)  A  contract  guaranteeing  pay- 
ment by  a  bank  of  county  deposit,  surety  not 
knowing  whether  bank  was  a  corporation  or  a 
partnership,  held  not  to  contemplate  discharge 
of  snrety  oy  reason  of  change  jn  membership 
of  partnership  owning  the  bank.— Richardson 
V.  Steuben  County,  122  N.  E.  449,  226  N.  Y.  13. 

PRISONS. 

See  Pardon,  ^s»14. 

PROCESS. 

See  (Corporations,  ^=9432,  668;  Divorce,  $=s> 
328;  Judgment,  «=»816,  818;  Taxation,  <8;=9 
900,  905. 

PROFITEERING. 

See  libel  and  Blander,  «a»10. 

PROSTITUTION. 

#=»4  (N.Y.)  The  measure  of  corroboration  re- 
quired in  prostitution  cases  by  Penal  Law,  | 
2460,  subd.  9,  is  more  than  that  demanded  by 
Code  Or.  Proc.  i  d95,  respecting  confessions, 
under  which  the  supporting  evidence  need  not 
connect,  or  tend  to  connect,  defendant  with  the 
crime.~Pe<^e  t.  Taleianik,  122  N.  B.  615,  225 
N.  Y.  489. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  C!orporations,  ^s»40O-426. 

PUBLIC  UNDS. 

See  Evidence,  ^=»440. 

m.  DI8PO8AI.  OF  I.ANB8  OF  THE 
STATES. 

^s>163  (N.Y.Sup.)  Where  the  state  sold  state 
lands  under  an  executory  contract,  whereby  the 
purchaser  should  receive  **all  the  title  of  the 
state  of  New.  York  in  the  premises"  under  a 
quitclaim  patent,  on  production  of  the  treas- 
urer's receipt  in  full  of  payment,  and  purchaser 
knew  of  the  existence  of  tax  lions,  there  was  no 
implied  warranty  that  the  title  was  free  from 
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inciimbraiioe8.*-John80ii  Y*  Stttfce,  175  N.  Y,  & 
784. 

Where  the  state  sold  state  lands  under  an  ex- 
ecutory agreement  to  convey  the  state's  inter- 
est in  the  premises  by  quitclaim  patent,  and  the 
property  was  subject  to  tax  liens,  even  if  the 
executory  agreement  contained  implied  warran- 
ties against  such  liens,  the  agreement  was  merg^ 
ed  when  the  deed  was  given,  acceptance  of  which 
eonstitnted  a  waiver  by  the  purdiaser  of  any 
pre-existing  remedy.— Id* 

^s»l63  (N.Y.Ot.Ca.)  On  a  claim  for  reimburse- 
ment of  the  amount  paid  for  taxes  and  assess- 
ments upon  state  lands  purchased  at  public 
auction,  held  that  claimant  failed  to  establish 
by  a  preponderance  of  the  evidence  that  auc- 
tioneer stated  that  lands  were  to  be  sold  free 
and  dear  from  any  incumbrances.— Johnson  r. 
State,  175  N.  Y.  S.  234. 

Where  the  state  sells  'all  the  title  of  the 
state  of  New  York"  in  certain  unappropriated 
state  lands,  there  is  no  implied  condition  and 
covenant  to  convey  all  the  title  of  the  state 
free  and  clear  from  all  liens  And  Incumbrances, 
subject  only  to  defects  in  the  title.—- Id. 

TV.  COLONIAL    AND    PBOPBIETART 
GRANTS. 

<S=»l9a  (N.Y.Sup.)  Patent  to  political  subdivi- 
sion of  colony  of  New  York,  under  which  claim- 
ants against  stata  for  compensation  for  appro- 
priation of  island  in  Mohawk  riverK  opposite  city 
of  Schenectady,  claimed  title,  hM  to  include 
island;  it  grantii)^  one  Dutch  mUe  on  both 
north  and  south  fides  of  given  point  '*at  the 
Mohawk  river  by  the  town  of  Schenectady," 
which  involved  the  river,  not  over  an  English 
mile  In  width  at  the  point— Haselo  v.  State, 
175  N.  Y.  S.  850. 

«=>l96i/2  (N.Y.Snp.)  Whera  '  a  patent  was 
made,  not  to  Indfviduals,  bi)t  to  u  political  di- 
vision of  the  colony  of  New  Yoric,  wtttr  an  «£' 
tinguishment  of  the  Indian  rights,  as  appears  by 
its  recitals,  thefriis-no  presuinpQon  of  reserva- 
tion by  the  granting  authority;  of  anything 
within  the  li^utatio^8  of  the  grant  not  e^ressly 
mentioned.— Haselo  v.  State,  175.  N,  Y.  S,  850. 

PUBLIC  SERVICE  COMMISSIONS. 

See  Gas,  <8=»14. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Gas;  Railroads;  Street  Rail- 
roads. 

QUIETING  TITLE. 

I.  RIGHT  OFAOTipN  ANB  aiETENSES. 

«=>23  (N.Y.Silp.)  Code  Civ.  Proc.  §  1638,  au- 
diorizin^  an  action  to  comp^  the  detennination 
of  a  claim  to  real  property  by  one  in  "posses- 
sion," does  not  reaure  aetual  physical  residence 
on  the  land ;  possession  by  a  tenant  being  suf- 
ecient.-^Mulkins  v.  Snow,  175  N,  Y.  S.  41. 

RAILROADS. 

See  Appeal.  ^=:>1046;  Canals,  <S=»17;  Consti- 
tutional Law,  «=s>241,  297;  Costs,  ^=s>164; 
E)mineiit  Domain,  ^=»70,  197;  Navigable  Wa- 
ters, <ds>87,  89;  Street  Railroads;  Trial,  ^ss> 
329. 
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(NXSup.)  Act  Gouff.  March  21,  i  10  (U. 
S.  Comp.  St  1918^  §  3115%j),  authorizms  mam- 
tenance  of  actions  and  recovery  of  judgments 
against  carriers  for  damages  sustained  by  em- 
ployes and  others  while  raUroad  ia  bein^  operat- 
ed by  federal  authojrities,  despite  provision  no 
?>roce8s  shall  be  levied  against  property  under 
ederal  control,  held  unconstitutional. — ^Schu- 
macher V.  Pennsylvania  R*  Co.,  175  N.  Y.  S.  84. 

m.  PITBIilO  AID. 

<8=»39(1)  (N.Y.Sup.)  Riparian  rights  may  at- 
tach to  land  acquired  by  railroad  companies  for 
purposes  other  than  a  right  of  way.— Moenig  v. 
New  Yoric  Cent.  R.  Oa,  175  N.  Y.  S.  665. 

X   OPERATION. 

(F)  Accidents  at  CroaBflnvs. 

<^»307(6)  (N.Y.)  Where  a  railroad  has  sta- 
tioned a  flagman  at  a  crossing,  though  not  re- 
quired to  do  so,  his  imezplained  failure  to  give 
warning  of  an  approadung  train  to  one  who 
knew  of  his  presence  may  be  found  by  the  jury 
to  be  negligence  of  the  ndlroad  eompany.— Eiias 
V.  Lehigh  Valley  R.  Co.,  123  N.  B.  73. 
<S=3>330(2)  (N.Y.)  Where  a  railroad  has  sta- 
tioned a  flagman  at  a  crossing,  though  not  re- 
q(ttired  to  do  so,  that  fact  may  be  considered 
by  the  jury  in  determining  whether  one  who 
knew  that  a  flagman  had  been  stationed  there 
was  contributorfly  negligent  in  approaching  the 
crossing  without  warning  from  the  flagman.^ 
EHias  V.  I«high  Valley  R,  Co.,  128  N.  E.  73. 
«=»3M(16y  ^.Y.)  A  driver,  who  twice  looked 
eait  'frbm  points  at  which  he  had  a  view  for 
considerable  distance,  and  thereafter  confined 
his  attention  to  the  west,  in  which  direction  his 
view  was  limited*  S9d  to  the^(igman*8  shanty 
across  the  track,  ana  wbo  was  struck  by  a  light 
engine  coming  from  the  east,  was  not  contribn- 
torily  negligent'  as  a  matter  of  law.— £lias  v. 
Lehigh  VaUey  B.  Co.,  128  N.  &.  78. 

RAPE 

See  Criminal  Law,  €s»407. 

II.  PBOBECimON  AND  PUNISHMENT* 
.     •  (B)  AviAeMee. 

^=:»54(2)  (N.Y.)  The  measure  of  corroboration 
required  in  rape  cases  by  Penal  Law,  i  2013, 
is  more  than  that  demanded  by  Code  Cr.  Proc. 
§  3d6,  respecting  confessions,  under  wliich  the 
supporting  evidence  need  not  connect,  or  tend 
to  connect,  defendant  wifch  the  crime.— People 
V.  Taleisnik,  122  N.  B.  616,  225  N.  Y.  489. 

REAL  ACTIONS. 

See  Partition^  Quieting  Title. 

RECEIVERS. 

See  Banks  and  Banking,  ^ss6^;  Cemeteries. 
^ss»13;  Corporations,  ^s»18&:  Execution, 
<»s»409.  418;    Mortgages,  <8cB>ld9,  323. 
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uecoftos. 

See    Appeal,     <e=p5i3S-714.;      (janals,'    <$=p18; 

Crimfcal  I/aw,  «&=p1112;    Evidence,  <e=»370; 

Judgment,  «=»S16;  lis  Peodens,  ^=^22. 
^a»8  (N.T.)  In  recordii^  a  deed  to^^iich  the 
acknowledgmelit.of  One  ot:the  four  gFavtora 
\  was  defective,  the  registev  need  not  index  the 
« conveyance  ak amat  anch  grantor.^P^ople  ex 
rel.  Oablawn  Corporation  ▼.  Donegan,  128  N.  B. 
71,  226  N.  Y.  84. 

^Es»9(4)  (N.Y.Snp.)  On  petition  under  Land  Ti- 
tle Registration  Act  (Real  Property  Iaw  [Con* 
sol.  Lawa  1900,  c.  501  §|  870-435),  as  amended 
bj  Lawji  1918,  c.  572,  for  registration  of  title 
to  land  which  petitioner  and  his  predecessors 
had  possessed  for  40  years,  daring  part  of 
which  time  the  recorded  deeds  described  a  plot 
1  foot  11  inches  less  in  depth  than  actnal 
depth,  petitioner**  possession  and  title  was  to 
fee  of  entire  proper^,  and  on  dae  statutory 
notice  of  application  to  all  claiming  under  one 
having  a  possible  claim  of  title,  the  application 
would  be  granted  on  grounda  of  public 3ol^cy> — 
Petition  of  Sherman,  175  N.  Y.  S.  627. 

REFERENCE. 

See  Appeal,  €t=>1180;  Cemeteries,  #=»13; 
Courts,  ^==>68;  Eminent  Domain,  ^=s>262; 
Trusts,  «=s>167. 

I.   KATURE.   OROVKD8.   AKD   OBDEB 
OF  REFERENCE. 

^=>30  (N.Y.Sur.)  Where  a  referee  haa  been  ap- 
pointed in  administration  proceedings  to  take 
testimony  as  to  residence  of  deceased,  the  order 
may  be  modified,  so  as  to  direct  the  referee  to 
take  testimony  of  witnesses  residing  in  another 
county  wherein  it  was  claimed  deceased  waa  a 
resident,  and  it  may  be  left  to  hia  discretion 
whether  to  hear  such  evidence  in  the  county  of 
his  original  appointment,  or  whether  he  will 
hold  a  session  in  the  other  county.— In  re  Cur^ 
tis'  Estate,  175  N.  Y.  S.  735, 

m.  REPORT  AKP  FnnOIHGflv 

<g;=»l04  (N.Y.Sap.)  Code  Civ.  Proc.  §  1011,  pro- 
vides that,^if  the  referee  named  in  the  stipula- 
tion refuses  to  serve,  or  if  a  new  trial  of  the 
action  tried  by  a  referee  so  named  is  granted, 
the  court  must  appoint  another  referee  unless 
otherwise  stipulated,  applies  to  an  order  set- 
ting aside  a  judgment,'  except  in  so  far  as  it  Is 
a  lien  upon  property,  and  ordering  a  new  trial 
upon  all  the  issues,  and  service  of  supplemen* 
tal  answer,  where  not  otherwise  stipulated.— 
Pomeroy  v.  Hocking  Valley  By.  Co.,  175  N.  Y. 
S.  484. 

REFORMATION  OF  INSTRUMENTS. 

See  Action,  ^=»89;   Insurance,  #s»143. 

U.   FROGEEDINGS  AND  RELIEF. 

^=946  (N.Y.SiTp.)  In  action  to  reform  insur- 
ance policy  by  striking  ont  **b«ilder'8  risk 
daust,^'  providing  that  policy  covered  boiling 
only  while  in  proceas  of  erectioxi»  plaintiff's 
proof  held  sufficient  to  create  an  issue  as  to 
whether  the  parties  intended  and  believed  that 
the  policy  would  cover  the  building  for  a  year. 


80  that  tb«  grantivf  io£  fttncwmt  mtf  Mtor.*^ 
liDetvger  v.  Mtm  Im.  Co.,  ^T&.  N.  X,  fik  428. 

RELEASE.      • 

See  Bill$  and  Notes,  ^»42&;   Moortgag^  ^^ 
283. 

RELIGIOUS  SOGIETiES, 

See  Wills,  «S=»517,  520.  »  . .       . 

^=»9  (N.Y.Sup.)  That  rector  was  appointed  by 
acting  archbishop  does  not  estop  rector  from 
denying  acting  archbishop. a  po^er  to*  refnove 
him,  since '  power  of  appointment  does  not 
necessarily  carry  with  it  power  of  removal.— 
Nemolovsky  v.  Rykhloff,  175  N.  Y..S.  617. 
e=!^Z\{Z)  (N.Y.Sup.)  Where  owner  permits 
church  to  use  land  for  worship  according  to 
certain  tenets  and  doctrines,  and  rector  of 
church  ^ails  to  conduct  services  in  accord- 
ance therewith,  owner's  action  to  restrain  use 
being  made  thereof  should  be  against  the 
church,  and  not  against  the  rector  individual-  - 
ly.— Nemolovsky  v.  RykhloiT,  175  N.  Y.  S.  617. 
«=>3I(4)  (N.Y.Sup.)  In  action  by  acting  arch- 
bishop of  alleged  parent  church  organizations 
to  restrain  defendant  from  acting  as  priest 
or  rector  of  certain  church,  because  at  his 
failure  to  conduct  services  according  to  tenets 
of  parent  chiirdi,  complaint  failing  to  allege 
facts  showing  acting  archbishop^s  power  to 
appoint  and  remove  priests  and  rectors,  and 
to  decide  whether  worship  is  according  to  ten- 
eta  of  parent  church,  held  defective,— Nemol- 
ovsky V.  Rykhloff,  175  N.  Y.  S.  617. 
^=:>3I(5)  (N.Y.Sup.)  In  action  by  acting  arch- 
bishop of  alleged  parent  church  organizations 
to  restrain  alleged  removed  rector  from  con- 
ducting services  in  certain  church,  it  will  not 
be  presumed  that  parent  organiaatiOB  has 
some  status  to  which  the  .laws  of  the  state 
apply.— Nemolovsky  v.  Rykhloff,  175  N.  Y.  S. 
617. 

In  action  by  acting  archbishop  of  alleged  par-  * 
ent  church  organization  to  restrain  <  alleged 
removed  rector  from  conducting  services  In 
certain  church,  it  wiU  net  be  presumed  that 
^y-laws  giving  archbishop  power  of  appoint- 
ment and  transfer  of  chwxdi  officers  gave  act- 
ing archbishop  power  of  removal.— Id. 

REMAINDERS. 

See  XrnstB,  •8s>316;   WUIb.  «s»2U,  495.  681. 
727. 

REPLEVIN. 

See  Bailment,  «=s»lS;   Interpleader,  ^spl4. 

m.  pRooEEDnros  for  takiko  jum 

REBCLIVERT  OF  PROFBRTY. 

^:?>46  (N.Y.Sup.)  Where  aooda  are  replevied 
tnd  bond  issued,  an  injancoon  will  not  be  grant- 
ed to  prevent  their  disposal ;  l3ie  remedy  of  the 
party  from  whose  custody  tbey  are  taken  being 
to  rebond  the  goods.— Brown  fihoe  Co.  v.  Van 
Dam  Warehouse  Co.,  175  N.  Y.  S.  68. 

Where  a  forwarding  company  deposited  pto^ 
tiff's  goods  with  defendant,  aitd  plaintiff  replev- 
ied the  same,  receipt  made  in  name  of  forward- 
ing company  being  lost,  and .  forwarding  com- 
pany denying  all  interest  in  the  go0ds«  hM  that, 
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as  defMidftat  wtm  protected  by  t3i«  replevin  himd, 
its  Inotionr  to  litay  plaintilS  from  disposing  of  the 
property  until  the  negotiaUe  receipt  was  return- 
ed, or  an  order  of  the  court  furnished  under  Gen- 
eral Business  Law,  (  100,  which  provides  for 
delivery  to  an  owner  who  has  lost  a  negotiable 
receipt,  by  order  of  the  court  on  which  an  In- 
demnity bond  must  -be  given,  should  be  denied, 
for  that  would  result  in  a  trial  of  the  merits  on 
a  motion  to  stay.— Id. 

REPORTS. 

See  Eminent  Domain,  ^=:>262,  320. 

RESTAURANTS. 

S««  Damagea,  «s>131;   Food,  «s»25. 

RETROSPECTIVE  LAWS. 

See  Statutes,  «s>26a-2e7. 

REVENUE. 

See  Taxation. 

REVIEW. 

See  Appeal. 

RIPARIAN  RIGHTS. 

See  Mayigable  Waters,  «=s>39. 

RISKS. 

See  Master  and  Servant,  ^=s>203. 

ROADS. 

See  Highways. 

RUNAWAY. 

See'  Municipal  Corporations,  $=s>70d. 

SAFETY  DEPOSIT  BOXES. 

Se«'  Executors  and  Administrators,  ^s»122l 

SALES. 

See  Action,  ^s>27;  Appeal,  «=s>846,  853,  1208; 
Attachment,  <3»49,  224:  Brokers,  (^=»66,  86: 
Chattel  Mortgages,  ^=>225;  Compromise  and 
Settlement,  <&=»5;  Corporations,  «=»152,182, 
404,  442;  Estoppel,  <8=»95;  Food,  <®=»25; 
Indemnity,  <S=»l6}  Injunction,  ^=»136;  Judg- 
ment, ^=9593,  622;  Judicial  Sales;  Plead- 
ing, e3>189;  Shipping,  ^=s>22\  States,  ^s:» 
132;  Subrogation,  ^=>7;  Tender.  €=»12,  13; 
Trial,  ^ss^l^;  Vendor  and  Purduiser; 
Warehousemen,  ^=^25,  34. 

I.  REQXnSITES  AKI>  VAUDITY  OF 
COKTBACT. 

^=8>22(2)  (N.Y;Sup.)  Where  defendant  offered 
grease  to  plaintiff  at  price  per  pound,  and  while 
defendant's  salesman  with  sample  was  in  plain* 
tiff's  office  discussing  matter,  {riaintiff's  officer 
called  defendant's  officer  and  failed  to  answer 
whether  plaintiff  wanted  merchandise  on  terms 
offered.  When  asked,  at  most  silence  of  plain- 
tiff's officer  gave  defendant  right  to  withdraw 


offer,  whidi  riirht.lhts  twt  esardsed,  and  plain-, 
tiff  was  entitled  to  take  up  transaction  with 
defendant's  salesman,  so  that  acceptance  g:iy- 
en  salesman  by  plaintiff  after  telephone  conoi 
▼ersation  and  two  days  before  defendant's 
letter  of  revocation  bound  defendant — ^Penn- 
sylvania &  Delaware  Oil  Co.  v.  A.  KUpatein  St ' 
Co.,  175  N.  Y.  S.  540. 

^a»48  (N.Y.Sup.)  One  who  sells  goods  knowing  i 
that  they  are  to  be  used  for  an  illegal  purpose 
of  a  highly  heinous  character,  cannot  recover 
the  purchase  price.— Messersmith  v.  American 
B'idJity  Co.,  175  N.  Y.  S.  169. 

Seller  of  goods  bought  for  an  illegal  pur- 
pose cannot  recover  purchase  price,  where  hs 
partick>ates  in  the  illegal  act— Id. 

XL  OOKSTBITCTIOir  OF  CONTSAOT. 

4bb»54  (N.Y.Sup.)  In  an  action  for  damages  for 
breach  of  contract  to  sell  and  deliver  merchan- 
dise, where  the  provisions  of  seller's  letter  con- 
stituting a  part  of  the  agreement  did  not  spe- 
cifically require  a  deposit  by  buyer,  though 
such  an  inference  could  be  drawn  from  its  lan- 
guage and  the  subsequent  dealings  of  the  par- 
ties, when  buyer  was  asking  deliveries  and  sell- 
er was  excusing  delay,  show  no  demand  for  de- 
posit, it  must  be  deemed  waived.— Gutter  v. 
Mahoney.  175  N.  Y.  S.  780. 
«c»58  (N.Y.City  CtAlb.)  A  printed  notice  as  to 
interest  charges,  set  forth  immediately  above 
the  date,  at  the  top  of  an  order  for  machinery, 
held  to  be  no  part  of  the  contract,  in  absen<>e 
of  proof  that  such  clause  was  called  to  the  at- 
tention of  the  buyer;  no  provision  for  interest 
being  otherwise  inserted  in  the  contract. ~R cad 
Machinery  Co.  ▼.  Harlfinger,  175  N.  Y.  S.  227. 
«=»82(1)  (N.Y.Sup.)  Hie  words:  **Ninety  days 
net.  Line  of  credit  to  be  adjusted  by"  seller's 
credit  man— mean  that,  if  seller  has  any  doubt 
of  credit  of  buyer,  seller  can  require  security 
or  cash  payment ;  the  words  "ninety  days  net" 
being  qualified  by  the  provteion  for  credit  ad- 
justment—Lyonette  Silks,  Inc.,  V.  K.  Wilbur 
Dolson  Co.,  175  N.  Y.  S.  789. 

m.  MOBIFICATXON   OR   RESCISSION 
OF  OONTRAOT. 

(B)  Reaofsslon   1»y  Seller. 

(^=»1I4  (N.Y.)  Where  a  seller  by  its  formal 
and  unequivocal  statement  elected  to  rescind 
each  sale  made  within  a  certain  penod,  and  to 
reclaim  the  goods,  It  elected  to  rescind  the  con- 
tract of  sale,  and  cannot  subsequentiy  uue 
thereon  for  the  price,  though  the  resdssion 
does  not  prevent  It  from  recovering  as  on  an 
implied  promise  to  pay  the  value  of  goods  de- 
livered and  used. — ^American  Woolen  Co.  of  New 
York  V.  Samuelsohn,  123  N.  B.  154,  226  N.  Y. 
61. 

Rescission  of  a  contract  of  sale  included  re- 
scission of  tite  terms  of  credit,  which  were  a 
part  thereof.— Id. 

IV.  PERFORMANCE   OF   CONIRAGT. 
(D)  Pament  of  Price. 

«s»l74  (N.Y.Sup.)  In  view  of  Sales  of  Goods 
Law,  H  133^135,  where  a  seller  is  in  posses- 
sion of  goods  sold  when  notes  given  in  part 
payment  mature  or  credit  expires,  he  cannot 
be  compelled  to  deliver  until  goods  are  paid  for, 
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or  amount  due  iir  teQder0d»  of  he  Biied  lor 
breach  of  contract  for  refaisi^l  to  deliver.'— 
Newman  v.  Umited  DiBtiUors  Co.,  175  N.  Y.  S. 
176. 

<&=»l76a)  (N.y.Sup.)  Where  defendant,  a  Chi- 
cago concern,  contracted  to  sell  malt  packed  in 
burlap  bagii  at  $1.54  a  bushel,  f.  o.  b.  ears  New 
YorJt,  Uirhterage  free,  plaintiff  could  waive  pro- 
Yisiona  that  delivery  was  to  be  f.  o.  b.  cars  New 
York,  and  that  lighterage  was  to  be  free,  which 
were  for'  its  advantage^  and  offer  to  accept  de- 
livery at  Chicago;  contract  not  being  thereby 
changed,  so  that  defendant  was  required  to  do 
something  different— Lekas  &  Privas  v.  Albert 
Schwill  &  Co.,  175  N.  Y.  S.  707: 

Where  only  purpose  of  requiring  .export  ]i« 
censes  and  steamer  permits  had  to  do  with 
transportation ;  of  malt  sold,  when*  buyer  waiv- 
ed requirement  of  delivery  in  New  York  and  as- 
sumed burden  of  transportation  from  Chicago, 
where  seller  was  located,  requirement  that  such 
licenses  and  permits  should  be  furnished  in  time 
to  enable  seller  to  make  shipments  from  Chicago 
had  no  furtherpotency.— Id. 
<&=s>17IKl)  (N,Y;Sup.)  On^  who  had  placed  an 
order  for  an  article,  to  be  manufactured  and 
delivered  on  a  certain  day,  extended  the  time 
for  deliveiT  to  a.  reasonable  time  by  calling  for 
delivery  after  tiie  due  date.— Sigmund  Ullman 
Co.  V.  J.  L.  Mott  Iron  Works,  175  N.  Y.  S.  799. 
«©S5>I79(4)  (N.Y.Sup.)  Under  Sales  Act  (Per- 
sonajl  ProperlQr  L^w)  |  125,  as  added  by  Laws 
1011,  c.  571,  buyer  of  goods,  who,  when  sued 
tot  price,  set<  up  in  defense  that  seller  had 
breached  contract  by  failure  to  deliver  entire 
quantity,  or  by  delivering  defective  goods, 
could  not  prevail,  where  he  had  accepted  and 
retained  the  goods  which  were  delivered.— 
Bloom  V.  Arthur  Walker  &  Co.,  17S  N.  Y.  S, 
150. 

<@=>I79(5)  (N.Y.Sup.)  Under  Sales  Act  (Per- 
sonal Property  Law)  (  125,  buyer  of  goods, 
who,  when  sued  for  price,  set  up  in  defense 
that  seller  had  breached  pontract  by  failure 
to  deliver  entire  quantity,  could  not  prevail 
where  he  had  accepted  -and  retained  the  goods 
which  were  delivered.—Bloom  v.  Arthur  Walk- 
er &  Co.,  175  N.  Y.  S.  150. 

V,  opiatAXioir  and.  £ffx;qt. 

(A1  T»aii«fev  of  Title  a*  Defween  l^rtlaa 

<e»2l4  (N.Y.Sup.)  On  sale  of  goods  to  be 
manufactured,  title  does  not  pass  until  delivery 
and  acceptance. — Crown  Electric  Illumiiniting 
Co.  V.  Chiariello,  175  N.  Y.  S.  167. 
<^s>2l6  (N.T.8«p.)  Under  contract  for  sale  of 
oilr  stipulating  that  seller's  responsibility  ceased 
after  delivery  on  pier  from  import  ship,  that 
seller  was  to  have  option  of  canceling  should 
goods  be  lost  at  sea.  and  that  prices  did  not  in- 
clude war  risk,  unless  specified,  which,  if  re- 
quired, was  to  be  for  account  oi  buyers,  where 
vessel  carrying  oil  was  sunk  by  a  submarine 
raider,  the  loss  was  on  the  seller,  particularly 
in  view  of  construction  of  contract  by  seller 
by  letter  and  telephonic  communications.— W. 
&  S.  Job  &  Co.,  Inc.,  V.  N.  B.  Cook  OU  Co., 
170  N.  Y.  S.  878. 

n.   WARRAHTXE8. 

<^=:;»279  (N.Y.Sup.)  Warranty    covering   defects 
*in  material  and  workmanship*'  of  automobile 
175  N.Y.S.-~63 


did  not  include  charges  for  tires,  tubes,  rellBCEs, 
srark  phupB,  burning  out  carbon,  adjusting  front 
^wheels,  grinding  valves,  etc.— ^dney  B.  Bow- 
man Automobile  Co.  v.  Schults,  175  N.  Y.  S.  72. 
<|=>279  (N.Y.Sup.)  The  words  "to  be  tested  tq 
100  pounds,''  as  used  in  a  contract  ef  sale  of  a 
steam-jacketed  iron  kettle,  meant  only  that  the 
kettle  should  pripr  to  delivery  successfully  stand 
a  test  of  100  pounds.— Sigmund  Ullman  Co.  v. 
J.  U  Mott  Iron  Works,  17B  N.  Y.  S.  799. 

VH.  REMBBIES  OF  8EI.IJSB. 
(B)  Actions  for  Price  or  Valae. 

^=s>345  (N.Y.Sup,)  Under  Personal  Property 
JjAvr,  t  144,  subd.  3,  and  section  145,  where 
goods  to  be  made  up  on  delivery,  were  refused 
by  buyer,  but  no  notice  they  would  be  held  as 
bailee  for  buyer  was  given  by  seUer,  in  absence 
of  anything  to  show  goods  could  not  have  been 
resold  at  reasonable  price,  seller  could  not  re- 
cover for  installation,  no  installation  having 
been  made,  and  also  recover  for  full  value  of 

foods,  while  retaining  them.— Crown  Electric 
Uuminating  Co.  v.  CWarieUo,  175  N.  Y.  S,  167. 
^=»355(4)  (N.Y.Sup.)  In  an  action  to  recover 
the  agreed  value  oi  a  typewriter,  alleged  to 
.have  been  sold  to  a  corporation  on  or  about 
February  6th,  plaintiff  could  not  recover,  where 
defendant  proved  without  contradiction  that 
the  corporation  was  not  organized  until  Feb- 
ruary 14th,  and  that  the  typewriter  was  re- 
turned the  same  or  the  next  day.— Hammond 
Typewriter  Co.  v.  Uberman  Export  Co.,  175  N. 
Y.  S.  497. 

^:»357(1)  (N.Y.Sup.)  In  action  to  recover  for 
goods  sold  under  a  contract^  under  which  credit 
was  to  be  allowed  for  shortage,  seller  to  ac- 
cept report  of  a  spongmg  company  as  to  exact 
yardage  and  alter  the  invoices,  burden  was  on 
defendant  to  prove  extent  of  shortage.— Good- 
man V.  Anrstaedt  &  Co.,  175  N.  Y.  S.  608. 
^=>357(1)  (N.Y.Sup.)  In  seller's  action  for 
goods  sold  and  delivered,  where  only  question 
before  jury  was  whether  goods  were  in  accord- 
ance with  contract,  the  burden  of  proof  was 
upon  seller,  and  remained  so  throughout  case. 
— Itidless  v:  Polacofif.  175  N.  Y.  S.  756. 

Vm.  BEMEDIES  OF  &17TER. 
(A)  RocovevT  of  Prl««. 

^s>S96  (N.Y.Sup.)  In  Twiyer's  action  to  rescind 
contract  and  recover  purchase  price,  complaint 
alleging  demand  by  buyer  of  replacement  of 
proper  goods' or  return  of  purchase  price  upon 
discovery  of  defects  in  goods,  without  alleging 
that  buyer  discovered  defects  within  a  reason- 
able time,  is  fatally  defective,  in  view  of  Per- 
sonal Property  Law,  §  150,  subd.  3,  requiring 
buyer  to  notify  seller  of  election  to  rescind 
within  a  reasonable  time,— Opler  Bros.  v.  Cey- 
lon Cocoa  &  Coffee  Co.,  175  N.  Y.  S.  829. 
€!=>397  (N.Y.Sup.)  In  an  action  by  a  purchaser 
of  an  automobile  for  an  alleged  overpayment 
on  the  purchase  price,  a  finding  that  an  over- 
payment was  made  AeW  against  the  weight  of 
the  evidence.— Lyall  v.  Webster  Motor  Sales 
Co,,    175  N.   Y.   S.   762: 

<9=9398  (N.Y.Sup.)  In  action  by  buyer  against 
seller  of  steam  laundry,  whether  seller  was  un-' 
able  to  deliver  agreement  by  one  interested  not 
to  engage  in  laundry  business  in  city  for  t\%'o 
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yean,  ag  required  by  aeller'a  contract,  so  that 
inability  woiud  relieve  buyer  from  formal  tender 
and  demand  as  condition  to  recovering  what  he 
had  paid,  held  question  for  jury.— Wew  York 
Utility  Ck>.  v.  WilliamM>urg  Steam  Laundry  Co., 
176  N.  Y.  S.  60. 

(C)  Actlonii  for  Breacli  of  Contract. 

^=5>4I.I  (N.Y.Sap.)  In  view  of  Sales  of  Gooda 
Law,  §f  133-135,  a  demurrer  will  be  sustained 
to  complaint  In  buyers  action  for  damages  for 
refusal  to  deliver  goods  fos  whicl^  notes,  were 
given  in  part  payment,  the  goods  remaining  in 
seller's  possession,  which  does  not  allege  that 
notes  have  not  matured,  or  having  matured 
that  they  have  been  paid,  or  that  price  has 
been  paid  or  tendered.— Newman  v.  United 
Distillers  Co.,  176  N.  Y.  S.  176. 
<3=3»4II  (N.Y.Sup.)  In  an  action  by  buyer 
against  seller  for  failure  to  deliver  goods  pur-" 
chased:  "Ninety  days  net.  Line  of  credit  to  be 
adjusted  by"  seller^s  credit  man- a  complaint 
not  showing  buyer's  offer  of  cash,  or  that  a 
line  of  credit  had  been  adjusted,  or  that  a  re- 
quest to  have  the  same  adjusted  had  been  made 
and  refused,  is  insufficient— Lyonette  Silks, 
Inc.,  V.  K.  Wilbur  Dolson  Co.,  175  N.  Y.  S,  789. 
If  a  sale  contt-act  providing:  ''Ninety  days  net. 
line  of  credit  to  be  adjusted  by**  the  seller's 
credit  man— i$  not  subject  to  the  interpretation 
that  the  provision  for  credit  adjustment  modi- 
fies the  expressed  term  of  credit,  then  the  con- 
tract is  ambiguous,  and  buyer  cannot  recover' 
thereon  for  breach  by  failure  to  deliver*  without 
alleging  what  was  the  intended  contract  between 
the  parties,  and  a  breach  of  that  contract  and 
his  allegation  that  he  had  performed  all  the  re- 
quired conditions  under  the  contract  is  insuffi- 
cient.—Id.  • 
^sx>4l3  (N.Y.Sup.)  In  an  action  for  breach  of 
contract  to  sell  and  deliver  goods,  where  plain* 
tiff  showed  a  deliberate  breach  by  defendant  for 
the  reason  that  defendant  obtained  a  higher 
price  from  others,  and  plaintiflP  alleged  dam- 
ages for  failure  to  deliver  goods  known  as  No. 
1772,  and  upon  trial  showed  an  agreement  for 
substitution  of  goods  No.  1778,  testimonv  ahow- 
ing  the  proper  rule  of  damages  as  to  No.  1772 
is  insufficient  to  ahow  damages  for  faflure  to 
deliver  No.  1778.--Qutt*r  v.  Mahonay,  175  N.  Y. 

a    7Q() 

<^4I8(2)  (N.Y.Sup.)  The  measure  of  damages 
for  breach  of  a  sale  contract  by  failure  to  dcr 
liver  the  quantity  and  color  of  ribbons  contract- 
ed for  is  the  difference  between  the  contract 
and  the  market  value  iat  the  time  and  place  or 
delivery.— Goldman  V.  Gartner  Ribbon  Co.,  j7o 
N.  Y.  S.  795.  .        ,  ,         - 

<9=5>4r8(2)  (N.Y.Sup.)  In  action  for  price  of 
1,(X)0  pieces  of  silk,  to  be  delivered  during 
March  and  succeeding  five  months,  where  time 
of  performance  was  not  extended,  and  only  361 
pieces  had  been  delivered  before  September, 
and  where  defendant  complied  with  Personal 
Property  Law,  S  130.  by  giving  notice  of  breach, 
it  was  proper,  under  section  148,  to  leave  to 
jury  to  determine  how  many  pieces  should  liave 
been  delivered  each  month  and  how  many  were 
in  default  monthly,  and  to  fix  damages  accord- 
ingly; the  true  measure  of  damages  being  the 
sum  of  the  differences  between  the  contract 
price  and  market  price  of  portions  undelivered 


at  the  aevewil  periddv  of  delivery.— Salaberg  t. 
Spero,  176  N*  Y.  S.  889.  ^  ^  r.^ 

^90420  (N.Y.Sup.)  In  action  for  price  of  1,000 
pieces  of  silk,  to  be  delivered  during  March 
and  sueceeding  tiye  months,  where  time  of  per- 
formance waa  not  extended,  and  only  361 
pieces  had  been  delivered  before  September, 
and  where  defendant  complied  with  Personal 
Property  Law,  §  130,  by  giving  notice  of  breach, 
it  was  proper,  under  section  148,  to  leave  to 
jury  to  determine  how  many  pieces  should  have 
been  delivered  each  month,  and  how  many  were 
in  defiiult  monthly,  and  to  fix  damages  accord- 
ingly.—Salsberg  T,  Spero,  175  N.  Y.  S.  839. 

(D)  Aetlimii  and  CovrntevelaiMa  tor  Bre«oB 
of  Wwnantr* 

(&=d425  (N.t^Sttp.)  Where  the  aeller  brought  an 
action  for  the  price  of  goods  sold,  and  the  buyer 
thereupon  brooght  a  -  cross-action  for  a  breach 
of  warranty,  and  recovered  a  judgment,  the 
seller  is  entitled  to  a  judgment  in  his  action.— 
I^ndon  5>5lt  Hat  Co.  V.  Fine  Hat  Mfg.  Co.,  175 
N   Y   S   72. 

«^44l(3)  (N.T.Sup.)  In  an  action  for  breach 
of  contract,  in  that  one  who  manufactured  a 
steam-jacketed  iron  kettle  had  uaed  defective 
•material,  evidence  that  a  fragment  of  the  ket- 
tle, which  expiloded,  contained  a  blow  hole,  was 
insufficient  to  show  that  the  ejtploaicm  was 
caused  by  defective  material.— Sigmund  ullman 
Co.  V.  J.  L.  Mott  Iron  Works,  17?  N.  Y.  8. 
799. 

In  an  action  by  a  purchaser  of  a  steam- jack- 
eted iron  kettle,  **to  be  tested  to  100  poTinda,* 
for  breach  of  contract,  in  that  the  kettle  ex- 
ploded while  under  pressure  of  85  pounds,  a 
finding  that  the  ketfle  was  not  tested  by  the 
seller  to  100  pounds  held  against  the  weight  of 
the  evid^nce.— Id, 


SALVAGE. 

See  Stotes,  «=>84,  184. 

SCENARIO. 

See  Contracts,  ^=»322. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See    Mandamus,   <8=»187:    Municmal  Corpora- 
tions,. iEs»2ll4  States,  «=>04,  132.  184;  ^ax- 

XX.  wntkc  SOHOOI.8. 

(B)    Creation,   Alte»««t«m,   Bztatenee,   mmA 
Dlaaolaticm  of  X>l«tricto. 

<@=5>36  (N.T.)  In  vic^  of  Education  Iiaw,  H 
123-128.  a  school  district  mav  be  dissolved,  and 
consolidated  with  an  adjomln^  ^^SSJJ^^  -SI 
school  commissioner,  under  section  129,  with- 
out the  consent  of  the  district.— Bullock  v, 
Oooley.  122  N.  B-  630,  225  K  Y.  566, 

In  view  of  Consolidated  School  liaw  1864, 
tit  6,  f  I,  and  ^Jdueatlon  Law,  f  120.  school 
district  inky  be  dftsolved  and  united  to  another 
separated  from  it  by  water  of  a  harbor  from 
one-half  mil^  to  a  vUeia  width,,  mder  Educa- 
tion Law,  §  129,  authorizing  district  superin- 
tendent to  dissolve  a  district  and  unite  its  ter- 
ritory to  "nojoinlng  school  district'  ;    the  land 
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under  the  harbor  water  being  deewed  a  part  of 
the  school  distficts,  f(>r  pnrposecr  of  juriBdiction 
of  district  saperintendent  in  conat^idAtioQ  ol- 
districts  under  such  8tatute.~Id. 

Where  vo  school  has  been  amlatained  in 
school  district  for  some  years,  and  'tike  few 
children  of  school  age  in  such  district  have 
been  attending  school  in  another  district  un- 
der contract  with  the  first  district,  the  dissolu- 
tion of  the  former  district  and  consolidation  of 
it*  tertitm  with  the  latter  diftriet  by  district 
superintendent,  under  JCducatian.  .Law,  |  129, 
was  not  arijitrary.— Id. 

^=s>39  (N.T.)  Where  appeal  to  commissioner  of 
education  under  Education  Law,  §  800,  subd.  2, 
by  trustee  of  school  district  from  district  su- 
perintendent's order  dissolving  the  district  and 
consolidating  territory  with  another  district, 
under  section  129,  is  dismissed  by  commissioner 
of  education,  the  determination  of  the  latter 
will  not  be  set  aside  by  court,  where  not  arbi- 
trary, under  fiection  890,  subd.  1.— Bullock  ▼. 
Cooley,  122  N.  E.  C30.  225  N.  Y.  5M. 

In  view  of  Education  Law,  ({  20,  46,  94.  898, 
890,  891,  892,  Laws  1910,  c.  140,  and  Const, 
art.  ^,.  §{  1,  2,  the  commissioner  ol  education's 
deddon  upon  an  appeal  involving  matters  of 
school  administration  and  policy  within  hdig  jix*^ 
risdietion^  under  Education  Law,  |«  890l,  subds- 
1,  2,  is  not  subject  to  review  by  eourts,  under 
subdivision  1,  where  decision  pertain/i  to  school 
administration  and  policy,  and  but  inddentally, 
if  at  all,  affects  property  right8.**-Id. 

(D)   District  ProportTt  Contracts,  aJid 
JUialOlUIea.     . . 

^==>73  (N.Y.Sup.)  Board  of  education  of  city  of 
New  Tork  has  right,  In  its  discretion,  to  trans- 
fer from  one  school  to  another  a  janitor  engi* 
neer  appointed  in  charge  of  a  school,  where 
he  receives  only  an  actual  salary,  instead  of 
compensation  on  the  measurement  system,  him* 
self  paying  his  helpers.— People  ex  rel.  Crosby 
V.  Board  of  Educadpn,of  City  of  New  York,  175 
N.  Y.  8.  373.  ' 

Where  janitor  engineer  in  city  of  New  York 
was  placed  iir  charge  of  large  hl^h  school  and 
salary  fixed  at  |12,000  under  measurement  sys- 
tem, whereby  he  paid  helpers,  his  retransfer 
back  to  his  old  school,  where  gross  compen- 
sation was  only  about  |5,000,  and  net  return 
less  t'han  he  received  in  high  school,  was  with- 
in power  of  board  of  education.— Id. 

The  board  of  education  of  the  city  of  New 
York  had  power  to  transfer -a  janitor  engineer 
to  another  school,  and,  when  he  refused  to  ac- 
cept the  tran^r,  and,  detyin^  Ha  action^  re- 
signed from  the  diarge .  of  tke  school  to  which 
he  was  transferred,  the  boara  had  the  right  to 
accept  his  resignation,  and  terminate  ilw  con- 
nection with  the  school  system.->-I4 

(G)  Teacl&ers* 

«=»  144(1)  (N.Y.Sup.)  A  school-teacher,  sus- 
pended on  charges  oy  the  board  of  edUcaA*n 
on  February  2,  .1917,  admitted  to  a  training 
school  for  officers  in  the  United  States  service 
on  August  23,  entering  such  school  Septem- 
ber 11,  1917,  charges  being  dismissed  October 
24,  1917,  was  entitled  to  compensation  for  the 
entire  period  of  suspension,  less  the  amount  ol 
his  pay  from  the,  federal  aothoritief;    it  ap« 


j[>earing  that  he  obtained  leave  of  absence  irn* 
mediately  after  the  charges  were  dismissed,  the 
only  do^  resting  on  the  teacher  being  to  hold 
hiBiaeU  in  readiness  to  .report  again  for  diity 
on  such  reasonable  notice  as^  the  manifest 
propriety  and  morality  of  keeping  himsetf  oc- 
cupied in  some  lucrative  way  in  the  interval 
would  reasonably  permit^^Chasins  v.  Board  of 
Education,  175  N.  Y.  S.  500. 

SEALS. 

See  Landlord  and  Tenant,  ^=»34. 

SEDUCTION. 

IX«  OBXMHTAL  KBSPOlfSIBIUTr. 

^3»46  (N.Y.)  In  prosecBtion  for  seduotioi^  ev* 
idence  supporting  testimony  of  prosecutrix,  aa 
required  by  Penal  Law,  i  2177,  must  tend  to 
connect  defendant  with  commission  of  crimen  as 
stated  In  Cede  Gr.  Proc.  |  399,  regarding  tes- 
timony of  accomplices.— People  v.  Taleisnik,  122 
N.  B.  615,  225  N.  Y.  489. 

In  pf osecution  for  seduction,  the  woman 
must  be  corroborated,  ander  Penal  Law,  S  2177, 
in  two  particulars:  First,  as  to  tbe  promise  of 
marriage,  and,  second,  as  to  the  seduotion^tiie 
corroborative  evidence  on  the  latter  point  be* 
ing  such  as  tends  to  connect  defendant  with 
the  act.--Id. 

•  The  measore  e£  corroboration  required  in  the 
so-called  sexual  crimes  by  Peual.Law,  S§  2013, 
217T.  and  2460,  subd.  9.  is  more  than  that  de< 
manded  by  <3ede  Or.  Proc.  §  895,  respecting 
confessions,  under  which  the  supporting  evi- 
dence need  not  connect,  or  tetad  to  connect,  de- 
fendant with  the  crime,  for  the  independent 
proof  corroborating*  a  confession  need  only  es- 
tablish the  corpus  ddicti.— Id. 

In  iprosecution  for  aeduetion,  testimony  of 
physician  that  prosecutrix  called  upon  him  in 
company  of  some  man,  whom  he  could  not  iden- 
tify, and  that  the  parties  represenfeed  them- 
selves as  husband  and  wife,  did  not  corroborate 
prosecutrix's  testimony,  as  required  by  Penal 
Law,  )  2177.— Id. 

«Ea»50(2)  (N.Y.)  In  ^prosecution  for  seduction, 
in  view  of  preceding  request  ditrged  by  court, 
defendant's  request  that  jury  b4  changed  the^ 
could  not  consider  testimony  of  physician,  or 
any  part  of  H,  as  ''being'  oorroborative  evi- 
dence in  this  case,"  held  nof  to  have  applied 
enly  to  the  corvobcuration  of  proseoutrix  ''gen- 
erally," and  not  to  the  element  of  seduction, 
and  should  have  been  given.—- People  v.  Taleis- 
nik,  122  N.  E.  61iS,  225  N.  Y.  489. 
.  In  prosecution  for  seduction,  the  conrt  on  de- 
f endant'e  request ,  should  have  charged  that  if 
defendant,  in  company  with  a  witness,  prose- 
cutrix, and  her  iather  and  motiier,  had  stated 
that  he  and  prosecutdz  wetc  married  physical- 
lyt  pplritually,  bodily,  and  morally,  but  did  not 
intend'  the  words  as  an  assertion  that  they  bad 
had  intercourse,  the  Jury  could  not  consider 
witness'  testimonjT  of  dofttidatit's  statement  as 
evidence  corroborating  prosecutrix  as  to  the 
act  of  seduction.— Id.  '       i  • 

SEPABATION. 

Seef  Hapb^nd  And  Wife,  «3»27a 
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SET-OFF  AND  COUNTERCtAnH 

See  Banks  and  Bankingr.   <^»^^;    Bfokers, 

^=»38;    Costs,  «s>82;    Dismifldal  attd  N«ft- 

snlt,  «c»12;    Judgment,  ^s»{998,  622?   liand- 

lord  and  Tenant,  <&±>231;    Pleadinf,  «s»l89. 

SHIPPINB.     .  \ 

See  Appeal,  ^=»1177.  . 

.    n.  TITLR 

^=:»22  (N.X.Sup.)  Cablegram,  "Rate  now  eleven 
dollars  should  ge^  eisbt .  or  copre  can  dispose 
ten  to  twenty  tkou^d  Imrrek,"  sent  to  de- 
fendant, did  not  expressly  authorise,  the  em- 
ployment of  brokers,  and  particularly  not  the 
eDplogrment  of  brokers  to  sell  shipping  space 
OD  board  steaxnehips  in  brokers'  discretion,  pro- 
Tided  price  shOHld  net  $8  a  barrel.— Gilbert 
▼.  American  Oil  Export  Co.,  175  N.  Y.  B.  842. 

In  aotioD  based  on  theory  thai  defendant 
falsely  represented  to  plaintiffis  that  he  had  au- 
thority from  his  principal  to  employ  phiintiffii 
as  brokers  to  procure  contract  for  sale  el  ship- 
ping space  4it  a  profit,  plaintiffs  having  procnred 
such  contnaet,  but  defendant's  principal  having 
refined  to  execute  it,  •  whether  defendant,  at 
the  time  of  alleged  representation,  sxliibited  to 
plaintiffs,  as  constitating  defendant's  authori- 
ty, a  cablegram,  which  gave  no  right  to  employ 
brokers  on  auch  temw.  heUt  Dor  tba  jury.-— Id. 

If  defendant,  at  the  time  of  alleged  reptesen- 
tatioii>  exhibited  to  plaintiffs  cablegram,  **rate 
now  eleven  dollars  should  get  eight  >  or  more 
can  dispose  ten  to  twenty  tiiousand  barrels," 
as  the  extent  of  iiis  authority,  plaintiffs  oould 
not,  though  the  principal  pofuaeo  to  enter  fisito 
contract  which  they  had  poocared,  recover  on 
the  theory  that  defendant  falsely  represented 
that  he  bad .  authority  to  employ  brokers  for 
the  principal.— Id.  ^ 

If  defendant  represented  that  he  bad  avtbor- 
ity  from  his  principal  to  employ  broStei^s  to  sell 
excess  shipping  spa/ce  for  the .  principal  at  a 
certain  rate  per  barrel,,  defendants  to  have  any 
exccRs,  and  plaintiffs  procured  a  contract  which 
wovld  bet  tbem  a  profit,  but  the  principal  re- 
fused to  enter  into  the  contract,  heM,  defendant 
was  liable.— Id* 

UJL   CHARTEH8. 

€=s>4l  (N.T.)  A  t)rovision '  in  the  charter  for 
demise  of  a  scow,  that  the  defendant  owner 
will  furnish  a  captain  td  act  under  control  of 
the  plaintiff  charterer,  who  is  not  to  be  respon- 
sible for  any  acts  of  the  captain,  will  not  defeat 
the  effect  of  the  instrument  as  a  demise.— 
Brooklyn  Ash  Removal  Co.  v.  Connell,  122  N. 

E.  eao. 

SIGNATURES. 

See  Corporations,  <S=>473;   Wills,  <ft=s>lll,  1X8. 

SLANDER. 

See  liibel  and  Slander. 

SOLDtEff&v 

See  Eminent  ITomfltn,  «8£5>2;    fftat<"«.  t5±6112; 


SPECIAL  LAWS. 


$P£CfFIC  PERFORMANCE. 

See  Appeal,  $3C»1175;  fimlnent  Domain,  ^=> 
152;  fixeeutors  and  Administrators,  ^=s>439; 
Wills,  <ga»5ft. 

I.  HATURS  AHD  OBOUNBS  OF  RBH. 
BJKY  IN    ^amSLAIu 

«»|7  (N.Y.)  An  action  may  be  maintained  by 
the  husband's  next  of  kfn  for  the  specific  per- 
fOcihance  of  agreement  b<|tween  the  husband 
aixd  his  wife  Executing  mutual  wills,  which 
at^reement  obligated  the  survivor  to  execute  a 
will  disposing  of  the  entire  property  constitut- 
ing both  estates  by  distributing  the  same  among 
the  next  of  kin  of  both,  and  for  the  distribution 
of  the  property  as  provided  in  a  will  of  the  sur- 
viving wife,  made  in  accordance  with  the  agree- 
ment, but  Inter  rc^voked.— Morgan  y.  Sanborn, 
122  N,  E.  C90,  225  K.  Y.  454. 

..  It.  COHrt&ACTS    EKrOBC£AB££. 

^x&Stf  (N.Y.)  The  statute  of  frands  la  no  bar 
to  an  action  far  the  specific  performance  of 
agreement  -between  the  husband  and  his  wife 
exectttint  mutlml  wills,  which  cffreement  bound 
the  survivor  to  execute  a*  will  disposing  of  the 
entire  property  constituting  both  estates.— Mor* 
gan  V.  Sanborn,  122  N.  E.  696,  225  N.  Y.  454. 

rv.  PBocEEDnros  ahd  relief. 

<S=5>I2I<4)  (N.Y.Sup.)  In  a  suit  for  specific  per- 
formance of  an  oral  agreement  to  wiU  all  of 
testator's  property  to  plaintiff*  evidence  held 
insufficient  to  sustaija  a  finding  that  the  alleg- 
ed contract  was  made.-— Knms  v.  Chicheater. 
175  J^.  Y.  S.  244. 

STAteS. 

See  Bridges,  #s:>20:  Canals,  €s=>18;  Constitu- 
tional UKW,  €8s>4d;  Damages,  49=s=>12,  10S>; 
Eminent  Domain,  ^5»2;  Evidence,  ^s=>440; 
Highways*  <&=399^  112,  113;  Limitation  of 
Actions^  <9s955;  I^ending,  ^s:>237;  Public 
Lands,  C=3»163;  Taxation,  «s»900, 905;  Trial, 
<8=»32U. 

I.  POUTICAL  STATUS  AJID  REI.A. 
TKONS^ 

9S95  (N.Y.)  ^he  relation  of,  the  states  of  the 
Union  iii  regard  te  all  matters  not  surrendered 
to  the  general  government  b/  the  natSonal  Con- 
stitntion  are  those  of  foreign  states  in  c^one 
friendship,  each  being*  sovereign  and  ind<epend* 
ent.— Hanna  v.  Licbtenhein,  122  N.  E.  625,  225 
N.  Y.  579. 

IL  aOVEBHMEaiT  AND  OFFICERS. 

«»e4  (N.Y.Ct.Cl.)  In  view  of  Insanity  I.aw, 
If  40,  54,  55,  the  Willard  State  Hospital  Is 
a  "Corporation."  and,  under  Const  art.  8,  { 
.%  sub3><*t  to  suit  by  a  boating  company  for 
services  rendered  by  its  tug  in  salvaging  the 
hospitars  yacht,  gro>indcd  in  a  lake.— Watkins 
I^atihg  Co.  v.  State,  175  N.  Y.  S.  310. 
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OTS,   AMD 


i&»94  (N,Y.Ot.a.)  Lawft  1911,  c;  Wl.  airthor- 
tEfngr  ^iomitttesloiier  o^  ednoation  to  contract  for 
such  furnitare  and  tetnres  as  may  ba  neces- 
sary for  state  education  building,  gave  commis- 
sioned pfirwer  to  eaifla^  nenona  to  mffke  .Re- 
signs for  fnmiture  ta  1)6  pBrclka0«d.~Palmer 
V.  State,  175  N.  Y.  S.  294. 
^=»I04  (N.X.Ct.Cl.)  In  construing  a  contract 
between  the  state  and  an  indiridual,  the  same 
rules  are  to  be  applied  as  are  applicable  to  a 
contract  between  private  individuals.— Atlanta 
Const.  Co.  v.  State,  175  N.  Y.  S.  453. 
€=s»ll2  (N.Y.Ct,Cl,)  Entry  at  various  times  by 
groups  of  soldiers  of  the  National  Guard,  part 
of  military  forces  of  the  state,  upon  claimant's 
farm,  pasturing  horses,  and  '  diiwtroying  and 
removing  fences  and  trees,  ^s  not  the  exer- 
cise, of  the  state's  police  powec  ^  power  of 
eminent'  ddmaln»  biit.  the  mere  trespasses  of 
individuals,  and  the  state  is  not  liable  for  re- 
sultant images.— Ashby  v.  State,  175  N.  Y.  S. 

^=>t\2  (N.Y.CtCl.)  Where  the  state  appro- 
priated waters  of  a^creek,  it  became  responsi- 
ble in  damages  for  injury  occasioned  to  claim- 
aat's  land  by  its  lessened  utility,  due  to  ceaa- 
ing  of  overflows  and  by  removal  of  water  sup- 
ply for  live  stock,  so  long  as  it  continues 
such  diversion  of  the  stream.— Collins  v.  State, 

175  K.  y.  S,  555. 

«=>4li  (N.Y.CtCU  Laws  18;L5,  c.  640,  and 
Laws  1916,  c.  420,  relating  to  compensation 
for  damagea  for  state's  appropriation  of  any 
lands,  waters,  etCv  41^  not  abolish  the  safe- 
guards provided  py  Code  Civ.  Proc.  S  264, 
as  to  claims  arising  from  state's  use  of  such 
lands,  waters,  etc.,  which  might  have  damaged 
another's  property .•e—Noakes  v.  State,  175  N. 
Y.  S,   557. 

«s9ll2  (N.Y.CtCl.)  There  can  be  no  recov- 
ery for  aamages  accruing  to  a  claimant  as  the 
result  of  a  public  improvement  effected  under 
legisMt>t)ve  authority,  in  tho  absence  of  any 
trespass  and  of  any  negligence;  the  injury  in 
flo^h  case  heiog  da»num  abaoae  Injuria.— ^Wil- 
liams v.  Bute.  175  N.  Y,  S.  560. 
«s»IJ2  (N,Y.Ct.Cl.)  Where  the  unauthorized 
acta  of  state  emplov^s  resulted  in  damage  by 
flood  to  crops  on  lana  which  claimant  was  work- 
ing on  shares,  and  where  there  was  no  stat- 
utory provision  i^or  compensation^  toe  state 
was  not  responsible  therefor.— Basuan  v.  State,*^ 

176  N.  Y.  S.  564, 


nr.  FiscAi;  manaoemsnt,  pxtbuo 

PEBTj  AND  ftECTTBlTlEft. 

«»I32  (N.Y.Ct.CL)  Laws  1912,  c.  521,  appro- 
priating money  to  defray  expenses  of  purchase 
of  furniture  for  state  education  builmng,  held 
broad  enough  to  cover  services  of  persons 
employed  to  make  designs  for  the  furniture  to 
be  purchased.— Palmer  v.  SUte,  175  N.  Y.  S. 
294. 

^=?>  1681/2  (N.Y.Sup.)  An  action  to  restrain  the 
expenditure  of  state  moneys,  if  such  expenditure 
is  illegal,  can  be  brought  by  the  people  of  the 
state  aIone.--Bridgeport  Const.  Co.  v,  Duffey, 
175  N.  Y.  S,  658. 


v.,  GUUMS  AGAI1I8T  ATATE. 

e=»tS4  (N.Y.CtCl.)  A  daim  for  setvicos  olf 
architects,  rendered  pursuant  to '  contract  with 
commissionor  of  education,  is  founded  upon  an 
''express  contract,**  within  Code  Civ.  Proc.  ( 
264,  as  to  Conirt  of  Claims  having  no  juris- 
diction of  such  claim  until  it  has  been  rejected 
^  officer  to  whom  law  submits  it  for  audit.^ 
Palmer  v.  State,  1T5  N.  Y.  S.  294. 

If  Laws  1911,  e.  901,  authorised  commis- 
sioner of  e<lucation  to  contract  for  services 
rendered  by  claimants,  and  Laws  1912,  c.  521, 
made  available  fimds  for  payment,  dalmanfs 
claim' was  one  submitted  to  state  comptroller, 
by  virtue  of  State  Finance  Law,  |  4,  and,  not 
having  been  so  submitted,  Court  of  Claims, 
is,  without  inrisdlction,  in  view  Of  Code  Civ. 
Proc.  f  264.— Id. 

If  Laws  1911,  c.  901,  conferred  upon  com>- 
missloner  of  education  power  %o  contract  for 
services  rendered  by  claimants,  and  Laws  1912, 
c.  521,  did  not  provide  for  payment,  the  claim 
accrued  when  claimants  discovered  such  fact, 
and  the  Court  of  Claims  is  without  jnHsdic* 
tlon,  Where  notice  of  intention  to  fee  claim 
was  not  given  within  6  mont^  thereafter,  and 
claim  not  filed  for  more  than  6  years.— M. 

Whore,  at  close  of  claimants'  case,  the  «tate 
moved  to  dismiss  daim,  upon  the  ground  that 
claimants  had  failed  to  make  out  a  case,  con- 
tention  that  court  cannot  now  enterta^h  mo- 
tion for  ^ant  of  jurisdiction,  In  view  of  rule 
18,  providing  that  application  for  dismissal, 
not  made  during  trial,  will  not  be  entertained, 
except  on  8  days'  written  notice,  will  be  over- 
ruled.—Id. 

The  Court  of  Claims  being  one  of  limited  ju- 
risdiction, claimants  had  the  burden  of  show- 
ing the  existence  of  all  facta  conferring  juris- 
diction.— Id. 

Where,  from  the  facts  before  the  Court  of 
Claims,  it  affirmatively  appears  that  it  has  no 
jurisdiction,  it  is  the  duty  of  the  court,  with- 
out motion,  to  dedine  to  assume  jurisdiction. 

i8=»i84.  (N.Y.Ct.CL)  Under  Laws  1915,  c.  657. 
giving  the  Court  of  Claims  jurisdiction  to  hear, 
audit;  and  determine  claims  against  the  state 
arising  put  of  certain  accident  oc<mrring  in 
1911,  and  providing  that  claims  shau  be  ffled 
within  pne  year  after  the  passage  of  the  act, 
a  claim  filed  more  than  a  year  thereafter  should 
be  dismissed,  although  first  01ed  before  the  pas- 
sage of  the  act.— Boss  v.  State,  175  K  Y. 
S.  304. 

.  The  Legislature  can  extend  the  time  for  Sl- 
ing a  daim  against  the  state  arising  out  of  an 
accident,  and  Laws  1915,  ^,  657,  providing 
therefor,  is  valid.— Id. 

<g=>l84  (N.Y.Ct.Cl.)  In  view  \of  Insanity  Law, 
S§  40,  54,  55,  a  boating  company,  which  ren- 
dered services  to  the  wiUard  State  Hospital 
in  salvaging  its  yacht,  grounded  in  a  lake, 
could  not  bring  action  in  the  Court  of  Claims 
against  the  state  to  recover  for  audi  services, 
hospital  being  suable  undei'  Const,  art.  8,  §  3. 
— Watkina  Boating  Co.  v.  State,  175  N.  Y.  S. 
310. 

^=s>l84  <N.Y.CtX5K)  On  a  daim  for  doetruction 
of  crops  and  pasture  from  an  overflow  caused 
by  a  discharge  of  water  into  a  creek  from  a 
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canal-  ftnd  f^dtf  tfc^ottgh  a  wasi^  wdr,  the 
iburdett  waa  on  claimant  to.  show  th^  Btata'«  Jti- 
.ability  for  an^r  part  of  tke  damngea.  and  on 
failure  of  ao^  proof  of  extent  of  its  liability*  or 
ita  regponsibillty  ifor  any  part  of  damage,  the 
claim  would  be  disnuased.-rHarter  v.  Btate,  1T5 
•N   Y.  •  8   443 

.<83»ia4  (N.Y.CtCl.)  Although  claimant,  seek- 
ing damagea  from  the  atate  for  continuoua  dl- 
v^iraion  of-  the  waters  of  a  creek,  filed  notice 
of  Intention  as  well  aa  notice  of  thie  claim  with- 
M  the  atatntory  time,  the  recovery  ia  limited 
^O' damages  which  accrued  from  six  mont^ 
prior  to  the  filing  of  the  notice  of  intention 
up  to  data  of  filing  claim,  under  Code  Civ.  Proa 
§  264,  as  to  jurisdiction  of  Court  of  Claims,— 
Collins  y.  State,  lt5  N,  Y.  S.  f>55. 
«8=»I84  (N.Y.CtCl.)  Irrespective  of  Laws  1915, 
js,  640,  and  Iiawa  1916,  e.  420,  a  claim  of  dam- 
ages from  diminution  of  waters  of  a  stream 
resulting  from  state's  use  of  its  canal  property, 
etc.,  was  not  barred  entirely  by  lapse  of  time, 
where  diversion  and  resulting  damage  were 
.continuous,  and  recovery  might  be  had  for 
damages,  accruing  within  six  months  prior  to 
filing  of  notice  cif  intention.-^NoaIce8  v.  State, 
175  N.  Y.  S.  567. 

€=»I84  (N.Y.Ct.Cl.)  Where  the  atate's  tres- 
pass by  flooding  claimant's  premises  to  her 
oamage  was  continuous,  the  right  to  recover 
was  not  barred  by  the  lapse  of  time,  but;  was 
limited  bv  Code  Civ.  Proc*  §  264^  as  to  juris- 
diction of  Court  of  Claims,  to>  damages  accru- 
ing within  six  months  prior  to  filing  of  notice 
of  intention.— WiUiams  v.  State,  175  N.  Y.  S. 
560 

«c»'l84  (N.Y.CtCL)  Lawa  1915,  c.  640,  as 
.amendefi  b^  Laws  1916,  c.  420,  giving  Court  of 
Claims  jurisdiction  of  claims  for  damages  for 
state's  appropriation  or  use  of  land,  etc.,  does 
not  include  claims  for  damag^es  with  which  ap- 
propriation or  use  is  merely  incidental  or  re- 
motely concerned^  and  the  coinage  to  come 
within  statute  must  be  the  proximate,  physi- 
cal, and  direct  resuft  of  appropriation  or  use 
of  claimant's  land;  "use"  having. its  ordinarv 
meaning  of  employing  anything  ot  applying  ft 
to  oniB's  service.— Bastian  V.  State,  17q  N:  Y.  S. 
564. 

Under  I^iws  1915^  c.  640,  as  amended  by  Xaws 
1916,  c.  420,  a  claim  for  damages  to  crops  by 
one  working  a  farm  on  shares  was  not  within 
the  jurisdiction  of  the  Court  of  Claims,  and 
would  be  dismissed,  where  owner  o(  farm  bad 
been  paid  an  award  for  permanent  appropria- 
tion for  part  of  it,  and  where  state's  use  of  ills 
own  property  caused  water  to  flood  part  of 
remainder  of  farm. — Id. 

®=>r84  (N.Y.Ct.tJl.)  The  Court  of  Claims,  in  a 
proceeding  by  a  contractor  to  recover  for  ex- 
tras furnished  in  •  construction  of  a  macadam 
road,  has  no  legal  authority  to  allow  cost  of 
printing  claims.— Stanton  v.  State,  175  N.  Y. 
S.  568. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 


'  \5TA7tlT5S. 

^ee  QpDitlAutional  ham,    • 
For  statutes,  irelatini:  to  particular  anbiecta,  aee 
the  vfljrioaa-  specific  topics. 

t.  BHAOTMBNT.  BBQUISITCS.   AND 
'    VALtJDlTY  IK  OENEBAIi. 

^=>64(4)  <N.^.Sup.)  Town  taw,  S  580,  naming 
day  on  which  -town  officers  should  be  elected, 
thiough  unconstitutional  only  as  to  election  of 
members  of  board  of  supervisors,  will  be  held 
invalid  as  a  whole,  fpr  to  hold  otherwise  would 
be  to  require  two  elections,  where  one  is  ade- 
quate.-Cotte  v.  COlbert,  X75  N.  Y.  S.  148. 

II.   GJBNBRAIi.  AND   SFEOIAIi  OB  1.0- 
OAI.  IiAWS. 

ig=>77(l)  (N.Y.Sup.)  A  "local  act"  is  one  oper- 
ating  only  within  a  limited  territory  or  specified 
locality.— Cotte  v.  Gilbei't,  175  N.  Y.  S.  148. 

An  act  operating  upon  persons  or  property  in 
a  sinale  c^ty  or  county,  or  in  two  or  three  coun- 
ties. IS  a  local  act.— Id.  ' 
<®=>95(1)  (N'.Y.Sup.)  The  Bronx  parkway  com- 
mission created  by  Laws  1907,  c.  5^  fa  not 
within  the  inhibition  of  Const,  art.  3,  §  18, 
which  provides  that  the  Legislature  shall  not 
pass  a  private  or  local  bill  granting  to  any  per- 
son, firm,  or  corporation  an  exemption  from 
taxation.— Bronx  Parliway  Commission  y.  Com- 
mon Council  of  City  of  Yonkers,  175  N.  Y.  S. 
207. 

<es>lt)l(l)  (N.Y.)  Laws  1917.  c.  126,  amending 
Town  Law,  S  40,  as  to  time  or  town  meetings  .^i 
Nassau  county,  the  terms  of  office,  and  miing 
of  vacancies,  though  a  local  law,  does  not  pro-  i 

vide  for  election  of  members  of  board  of  super- 
visors within  Const,  art.  3,  S  IB,  prohibiting  Leg-         > 
islature  from  passing  any  local  bill  as  to  elec-  | 

tlon  of  l)oard  of  supervisors,  in  view  of  section 
26,  as  to  board  of  supervisors  being  elected  In  ' 

such  manner  and  for  such  period  as  is  or  may 
be  pfbvided  by  law.— People  ex  rel.  Cotte  ▼. 
GUbert,  123  N:  B.  79,  226  N.  Y.  108.  ' 

<C!=»tOI(l)  (N.Y.Sup.)  Laws  1917.  c  126. 
Amending  the  Town  Law  as  to  time  of  town  i 
tneetlngs  in  Nassau  county,  the  terms  of  offices  ' 
and  the  fillin|:  of  Tacauciefl  did  not  originate  in 
any  commission  to  revise  the  statotes,  within 
Const,  art.  3»  §  23,  and  is  void,  as  violating 
article  8,  |  18,  prohibiting  the  Legislature  from 
passing  any  local  bill  as  to  election  of  boards 
of  supervisors.— People  ex  rel.  Cotte  ▼.  Gil- 
bert, 175  N.  Y.  S.  106. 

<^=?IOm)  (NXSupJ  TownLaw^S  580,  provid- 
Tt»g*that  town  meenngsjn  Naasau  county  abonid 
be  held  on  general  election  da^  in  odd-numbered 
years,  is  unconstitutional,  being  a  local  act,  in 
view  of  sections  '40  and  41,  in  violation  of 
Confit!  art.  3,  |  18,  providing  that  Legislature 
shall  not  pass  a  local  bill  providing  for  the 
election  of, members  of  board  of  supervisors. — 
Cotte  V.  GUbert,  175  N.  Y.  B.  148. 

Town  Law,  I  580,  naming  the  day  on  which 
town  meetings  shall  be  held  at  which  the  town 
officers  are  to  be  elected,  is  a  laW  **providing 
for  the  election, of  members  of  boards  of  super- 
visors," within  Const,  art.  3,  $  18,  prohibit- 
ing passage  of  local  bill  providing  for  the  elec- 
tion of  members  of  boards  of  supervisors.— Id. 
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V.  BEFEAJk     WSOMrmMBlMS,    EXPIBA-^ 

^=s>168  (N.Y.Sup.)  A  tttatute  id  never,  repealed 
by  implication,  where  a  provision  of  a  later 
act,  which  otbep^Hse  wotild  ^^t  a^  repeal  is 
unconstitutionaL— Gejrejp  v,  Bvck«  17^  N,  X.  .& 
613. 

Vl.  CONSTRtrCTIOK  AND    OPERA- 
TION,    i  » 
(A)  GeneriU  R^lea  oi  Conatmction. 

^=»2I9  (N.y.)  Much  weight  pb9uld  be)  ^giveKi 
to  the  practiccil  cdnBtruction  of  a  ataitute  by  the 
offieers  whdse  duty  it  ia  to  enforce  it.—Bullock 
V4  Cooley,  122  N.  E.  030,  &25  N.  X.  56(5. 
'<0=922O  (N.Y.)  The  legislative  Interpretatioh 
given  Const  art.  3»  §  18,  together  with  the  prac- 
tical construction  given  it,  and  aoted. upon 'with- 
out question  or  coo^plaint  by  any  on^  should 
not  be  lightly  disregarded.— People  «x  rel.  Ooftt^ 
V.  QUbert,  123  N.  E.  79,  226  N.  Y.  lOQ. 

(D)  IftetBooetW*  <>p^ ratlin. 
•^B9263  (N.Y.Sur.)  It  requires  a  dear  etpre^ 
sion  of  the  legislative  purppse  to  justify  a  jq- 
troactive  reading  of  a  law  only;  when,  t^c  enac^ 
ment  tends  to  .dMtroy  or  imjmir  a  vested  right, 
or  to  give  a' right  when  non,^  existed,  or  to  Im- 
pose a  liability  not  previouslv  known.— In  re 
Potter,  175  N.  Y,  S.  698. 
€=>265  (N.^.Bur^  Statutes  are  to  be  con- 
strued only  aa  prbspective; '  ufiless  there  is  a 
cl^ar  legislative  expression  that  they  shall  be 
retroactive,  especially  if  retroactive  operation 
impairs  vested  rights^— Jb  v^  Frost'ft  BatatA* 
175  N.  Y.  S.  723. 

<e==>267(l)  (N.Y.Su;r.)  Legis^tition  i^^hiob  affects 
only  the  remedy  or  the  procedure  embraces  a 
'Ending  action  or  a  condition  which  caipe  intto 
being  before  ita  passage,  imless  words  of  ex- 
clusion are  found  in  the  statute,  so  that  acts 
•relating  to  procedure  Are  Aot  retroactive,  in 
the  sense  that  they  relate  back  to  axid  modify  a 
jprerttxisting  state, of  rigot,  but  are  rather  pros- 
pective.—In  re  Potter.aT5.N../Y.  Sv.  pO^, 

STATUTES  CDNSTrnJED. 

CONSTITUTION. 


Art.  3,  J  18— 128  N.  B.. 
N.  Y.  S.  106,  148.  J 


jeN.:Y.il03;   175 

ift  '■'■'' ' 
«JN.Y.  103:     ' 
25  N,  Y-  002. 

0/  2^5  N.  X,  666; 


Att. " 

Art.  6,  J  9—122  N,  E.  6 
Art.  8,  f  3-175  N.Y.  Si 
Alt.  9.  K  1,  2-122^N. 
:         17*  N.  Y.  S.  fe09. 

CODE  OF  CIVIL  PKOCEDtJRB.     . 

111-175  NY.  S.  468. 

251—175,  N.  Y.  S.  263. 

264-175  N.  Y.  a  294,  556.  567.  560. 

340,  subsec.  3-175  N.  Y.  S.  283. 

421—122  N.  B.  461,  225  N.  Y.  584. 

424r-175  N.  Y.  S.  20. 

432,  subsec.  3^175  N.  Y.  8.  412. 
5  479,  480-122  N.  B.  461,  225  N.  Y.  584» 
$i  488,  499-175  N.  Y.  S.  264. 
«  531-175  N.  Y.  S.  243. 
I  536-175  N.  Y.  S.  346. 
i  544-175  N.  Y.  S.  484.     - 


§  647-176  N.  Y.  S.  41.         .         v; 

K  549-175  N.  Y.  S.  342, 

I  549,  subsec.  2— 17(?  N.  Y.  S.  342. 

U  557,  558-175  N.  Y.  a  3^. 

§  636-175  N.Y.;S,  .502. 

if§  655,  677—175  N.  Y.  8.  531.     .. 

i  731  et  seq.-175  N.  Y.  S.  698. 

I  76&-175  N. .  Y.  S.  586. 

§  820-175  N.  Y.  S.  lis. 

$  840-175  N.  Y.  8.  27?. 

f  870-175  N.  Y.  8.  608. 

I  872-175  N.  Y.  S.  608.  70d. 

I  872,  subseca  5,  7-176  N.  Y.  a  481* 

I  873-175  N.  Y.  S.  608. 

S§  880(,  881—175  N.  Y.  8.  26a 

I  973—175  N.  Y.  8.  890. 

I  977—176  N.  Y.  8.  609. 

i  1011— 175  N:Y.  8.  484. 

;  1022—123  N.  E.  78,  226  N.  T.  101. 

i  1187  added  by  Laws  1895,  ch.  946-122  N. 

53.  635.  225  N.  Y.  602. 
I  1204, 1206-176'  N.  Y.  8.  113. 

1287—175  N.  Y.  8.  458. 

1800-122  N.  B.  696,  225  N.  Y.  464. 

1317-^175  N.  Y.  8.  142. 

1323—176  N.  Y.  8.  623. 

1337—122  N.  E.  696,  225  N.  Y.  454. 
^  1372,  1488—176  N.  Y.  8.  468. 
r  1688—176  N.  Y.  8,  41. 
,  1671-175  n!y.  8.  188,. 
I  1742-1767—176  N.  Y.  .8.  636,      ^ 
§  1743-1748,  1752^17&  N.  Y.  fe.  2^. 

176^175  N.  Y.  8.  177.        . 

1769-175  N.  Y.  8.  268.  " 

1772-123.  N.  B.  185,  S^  N.  Y.  114. 

I9lg-123  N.  U  142,  226  N.Y.  I7l. 

1917—176  N.  .Y.  .8.;  92. . , 

1919-^175  N.  Y.  8.  117. 

2088—123  N.  B.  84,  226  N.  Y.  57. 

2469—175  N.  Y.  8.  66. 

2727—175  N.  Y.  8.  58. 

3076,  subsec.  2—175  N.  Y.  8*  652. 
«  3234-175  N.  Y.  8.  116. 
I  3J^47— 175  N.  Y.  a  ^3.  , 
I  3260V5  N.  Y.  8.  ^1. 
I  3256—175  N.  Y.  8.  26a  ' 

»{  3278,  3362-176  N.  Y.  a  20. 
If  3369,  3»72-;i75  l*?,:  Y.  8.  ^78,    \ ' 
r338i^l?6  N?Y.  8.V 

Code  of  OMl  Pi^ceduf'e,  a  247^^27^,  at 
Amended  and  Renumbered  in  191^    ' 

(8iirragate^4  Code)>  *, 

\  2490,  aubsec.  6-175  N.  Y.  8.  468.    i 

I  2518-176  N.-  Y.  8.  458.  _ 
|.255e-rl75N.  Y,  8.82a    - 

^1  2569,  2590,  2596-175  N.  Y.  8.  285. 

II  2606,  2725-175  N.  Y.'S.  726.  ' 

|§  2743,  2744,  2746-175  N.  Y.^.  653. 

I  2753-175  N.  Y.  8.  598. 

I  2753.    Aipended  by  Law#  1916,. ch.  596^-175 

N.  Y.-  8:  598.  ^ 

5  2763-175  N.  Y.  8.  70.         "  ' 

S  2768,  subsec.  8-175  N.  Y.  8.  598. 
I  2770-176  N.  Y.  8.  608. 

CODE  OF  CRIMINAL  PROCEDURE 

%%  395,  399—122  N.  E.  615,  225  N.  Y.  489. 

\  415-175  N.  Y.  8.  511. 

|.465,  subsec.  7-175  N.  Y.  8.  715. 

\  527—175  N.  Y.  8.  511. 

I  542-122  N.  E.  623,  225  N.  Y.  519. 
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cjonSolidatbd  iaws. 

Banking  IiAw  (Oh.  2). 

{  57-175  N.  X.  S.  74. 

i  199,  subsec.  1—175  N.  Y.  S.  118. 

i  239-175  N.  X.  S.  504. 

Business  Cobpobations  Law  (Cn.  4). 
i  2-123  N.  B.  148,  226  N.  Y.  185. 

Civil  Se&vice  Law  <Ch.  7), 
i  22—123  N.  B.  84,  226  N.  Y.  57. 

Decedent  Estates  Law   (On.  13). 

21-175  N.  Y.  S.  591. 
29,  98-122  N.  E.  696,  225  N.  Y.  454. 
111—175  N,  Y.  S.  594. 
121-175  N.  Y.  S.  726. 

Domestic  Relations  Law   (Oh.  14). 

f  7-175  N.  Y.  S.  264. 

!  110.     Amended  bj  Laws  1915,  ch.  352,  {  1; 

Laws  1917,  ch.  149,  §  1—175  N.  Y.   S. 

723. 

'Edxjcaiion  Law  <Cu.  16). 
fi  20,  46,   94,   120,   123-129,  398-122  N.  B. 
630,  225  N.  Y.  566. 

!fi  490,  865.  877,  *870,  880-175  N.  Y.  S.  809. 
890-l^k.  E.  636,  225  N.  Y.  566. 
890,  subsecs.  1,  2-122  N.  B.  630,  225  N.  Y. 
566. 
IS  891,  892-l?2  N.  B.  680,  225  N.  T.  566. 

General  Business  Law  (Ch.  20). 
f  100-175  N.  J.  B.  68. 

General  Corporation  Law  (Cu.  23). 
I  34—175  N.  Y.  B.  269. 
If  35,  37,  91a— 175  N.  Y.  S.  688. 
f  221—123  N.  B.  148,  226  N.  Y.  185;    1T6  N. 

Y.  S.  688. 
fi  306-175  N.  Y.  S.,  1. 

HiQHWAT  Law   (Ch.  25). 

Ch.  25-175  N.  Y.  S.  160,  229,  576,  65a 
I   2,  sttbaec.  5-175  N.  Y.  S.  583. 
I    77-175  N.  Y.  S.  568. 

125,  Bubsec.  8-175  N.  Y.  S.  583. 

130,  subsec.  9-175  N.  Y.  S.  568,  583. 

171—175  N.  Y.  S.  668. 

234-123  N.  E.  145,  226  N.  Y.  109. 
i    290,  subsec.  3—122  K  E,  623,  225  N.  Y.  619. 

Indian  Law  (Oh.  26). 
fii  6,  46,  55-175  N.  Y.  S.  41. 

Insanttt  Law  (Oh.  27), 
Ifi  40,  54,  55-175  N.  Y.  S.  310. 

Insurance   Law   (Ch.   28). 

f  3^-175  N,  Y.  S.  549. 

i§  58,  107f— 122  N.  B.  628,  225  N.  Y.  480.' 

'Judiciary  Law  (Ch.  30). 

fiS  168,  351,  362,  354—123  N.  E..157,  226  N. 

Y.  76. 
ffi  770,  7^78,  774-176  N.  Y.  S.  468. 


LtBir  liAW  99b.  83). 

f  10-123  N.  B.  78,  226  N.  Y.  101. 
i  181—175  N.  Y.  B.  46aL 

Liquor  Tax  Law  (Ch.  34). 
Oh.  34—175  N.  Y.  S.  278. 

Negotiable  Instbumknts  Law  (Ch.  3^ 

Ch.  38-175  N.  Y.  8.  482. 

Penal  Law  (Ch.  40). 

Ch.  40-128  N.  B.  146,  226  N.  Y.  94. 
§  939-123  N.  E.  146,  226  N.  Y.  94. 
§1  2013,  2177-122  N.  B.  615,  225  N.  T.  48». 
I  2460.  subsec.  9-122  N.  E.  615.  225   N.   Y. 
489. 

Personal  Property  Law  {Ch.  41). 

I  11-123  N.  E.  135,  226  N.  Y.  U4;  175  N.  Y. 
S.  677. 

{12-175  N.  Y.  S.  8. 
31—123  N.  B.  139,  226  N.  Y.  186. 
125  added  by  Laws  1911,  ch.  571—175  N. 
Y.  S.  150. 
,  130-175  N.  Y.  S.  839. 
I  133-135-175  nT  Y,  S.  176. 
14^  subsec.  3-175  N.  Y.  S.  167. 
14^175  N,  Y.  S.  167. 
148-175  N.  Y.  S.  839.    ,      . 
r  150.  ,Hubaec._S^175  N.  Y.  S..82a 
|§T.6^18^17S  1^.  y.  S.  776.   . 

Prison.  Law  (Ch.  43). 
if  214r-21t-^l'n6  N.  Y.  S.  624. 

Public  Health  Law  (Ch.  46). 

fi  203  added  by  Laws  1916,  ch.  129-175  N.  Y. 
S.  269. 

Public  Service  CoKMiasiONS  Law  (Ch.  48). 
Ch.  48—122  N.  E.  700,  226  N.  Y.  548. 
(fi  26,  28,  29,  38,  34,  40,  48,  49-122  N.    B. 
700,  225  N.  Y.  (J48. 

EjacaoAD  Law  (Ch.  40). 
fi  83-123  N.  B.  145,  226  N..Y.  109. 

Beal  PaoSERTT  Law  (Ch.  60). 
f  42—175  N.  Y.  S.  654. 
i  112,  subsfic.  2-123  wN.B.  135,  226  N.  T.  114. 

113—175  N.  Y.  S.  8. 
i  160-122  N.  E.  696,  225  N.  Y.  454. 

250-175  N-  Y.  S.  863. 
I  291,  311,  812-l5i3  N.  B.  71,-236  N.  T.  8*. 
I  370-435.     Amended  by  Laws  1918,  ch.  572 

X'j^  N    Y.  S   627 

fi  450.     Amended  by  Laws  1918,  ch.  404—175 
N.  Y.  S.  2. 

Sales  oip  Goods  Act. 
See  Personal  Property  Lew,  fifi  82-158. 

Second  Class.  Cities  Law  <Ch.  53>. 
{  165-^75  N.  Y.  S.  207. 

State  Financs:  LcAW  (Ch.  66). 
fi  4-176  N.  Y.  S.  294. 
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i  15-122  N.  B.  723,  226  N.  Y.  25. 
I  16-175  N.  Y.  S.  e28. 


!. 


Tax  Law  (Oh.  60). 

4.  Bubsec.  7—175  N.  Y.  S.  701. 
69^175  N.  Y.  S.  191. 

208-219k  added  by  Laws  1017,  ch.  726. 
Amended  by  Laws  1918,  ch.  276-176  N. 
Y.  S.  337. 

Town  Law   (Ch.  62). 

Ch.  62-175  N.  Y.  S.  191, 

Ch.  62.     Amended   bv  Laws  1917.  ch.  13^ 

175  N.  Y.  S.  m 
f  40—175  N.  Y.  S.  148. 
i  40.    Amended  by  Laws  1917,  cfl.  126-123  N. 

E.  79,  226  N.  Y.  103. 
S  41-175  N.  Y.  S.  148. 
I  313-175  N.  Y.  S.  191. 
i  580-175  N.  Y.  S.  148. 

Wobkmvn'b  CoupmnBAXxxkJX  Law  (Cu.  67). 
Oh.  67—175  N.  Y.  S.  359,  363,  638,  S48,  873. 
I  15,  subsec.  3.    Amonded  hy  Laws  1916,  ch. 
622,  f  3-138^.  B.  82,  226  N.  Y.  199. 

I  17-175  N.X  S,  848. 

CITY  CBARTEES. 

Laws  1873,  ch.  335 


Laws  1901,  ch.  466 


Qreater  New  York.  {  106. 

-175  N.  Y.  8.  809. 
Greater  New  York,  §  119. 

'    — 175'N.Y.S.  809. 
Greater  N«w  York,  |  226.    Laws  1901»  eh.  466. 

Amended  by  Laws  1917,  ch.  258-123  N. 
.     R  157,  226  N.  g  76. 
Greater  New  York,  \  2§0.    Laws  1901,  ch.  406 

-123  N.  E.  fe7,  226  N.  Y.  76. 
Greater  New  York,  8  416a.     Laws  1901,  ch. 

466,     Amended  by  Laws  1919,  ch.  764— 

175  N.  Y.  a.  78a 
Greater  New  YoA;  |)  1542,  1583.    Laws  1901, 

ch.  466-128*  N.B.  It5*r. 
Yonkers,  I  19.     Lejirs  1908,  ch.  452-175  W. 

Y.  S.  207. 


f 


MtJMOIPAL  COURT  OODB. 
(Law9  19X5,  Qh..^9). 

.93-175  N.  Y,  S.  97. 
154, 155-175  N.  Y.  8.  836. 
171-175  N.  Y.  8.  662. 
180-175  N>  Y.  8.  475. 


LAWS. 

1823,  ch,  241-175  N.  Y,  S.  324. 

1850,  ch..l40.  If  14-21-175  N.  Y.  8.  178. 

1850,  ch.  140,  {  18.    Amended  by  Laws  1876, 

ch.  198-176  N.  Y.  S.  178. 
1864,  5,  555.  tit-  6,  {  1-122  N.  B.  630,  225 

1873,  cL  335,  I  106-175  N-  Y.  8.  809. 

1873,  ch,  830-175  N.  Y.  8-723. 

1876,  oh.'  198-175  N.  Y.  8.  178. 

1890,  ch.  569,  S  171.    Amended  by  Laws  1906, 

ch.  373-175  N,  Y.  8.  191.     ' 
1892,  ch.  686-175  N.  Y.  8.  191. 
1895,  oh.  559,  §§  7,  45,  50,  54-175  N.  Y.  8.  2. 
1895,  ch.  046-122  N.  B.  635,  225  N.  Y.  602. 
1895,  ch.  1006,  §S  11,  14-175  N.  Y.  S.  611. 
1901,  ch.  466,  {  119-175  N.  Y.  S.  809. 


1901, 

1901, 

1901, 

1901, 
1903, 
1905, 

1907, 
1907, 
1907, 

1907, 

1906, 
1909, 
1909, 
1910, 
1911, 
1911, 
1912, 
1912, 
1913, 
1913, 
1914, 

1915, 

1915; 
1915, 
1915, 

1915, 
1910, 
1916, 
1916, 
1916, 

1917, 

1917, 
1917, 
1917, 
1917, 

1917, 
1918, 
1918k 
1918, 
1018, 


ch.  466,  I  226.    Amended  by  Laws  1917, 
ch.  258-123  N.  157157,  226  N.  Y.  76. 
ch.  466,  {  230-123  N.  B.  157,  226  N. 
Y.  76. 

ch.  466,  §  415a«    Amended  by  Laws  1913, 
ch.  754-175  N.  Y.  S.  786. 
ch.  466,  IJ  1542,  1583-123  N.  B.  157. 
ch.  147-176  N.  Y.  S.  316,  824,  560. 
ch.  64^-175  N.  Y.  8.  207. 
ch.  125-175  N.  Y.  8.  28. 
ch.  373-175  N.  Y.  8.  191. 
ch.  185-123  N.  B.  142.  226  N:  Y,  171. 
ch.  594r-175  N.  Y.  8.  207. 
ch.   594.     Amended   by  Laws  1918,  ch. 
767-175  N.  Y.  8.  207. 
ch.  694,  §  10.     Amended  by  Laws  1913, 
ch.  757-175  N.  Y.  8.  207. 
ch.  462-175  N.  Y.  8.  207. 
ch.  576,  I  48-175  N.  Y.  S.  ^. 
ch.  596-175  N.  Y.  S,  207. 
ch.  140-122  N.  B.  630,  225  N.  Y.  566. 
ch.  571-175  N.  Y.  S.  160. 
ch.  901—176  N.  Y.  8.  294. 
ch.  298—175  N.  Y.  8.  658. 
ch.  eai— 176  N.  Y.  8.  294. 
ch.  754-175  N.  Y.  8.  786. 
ch.  757—175  N.  Y.  8.  207. 

ch.  iea  I  w-if 5  n;  Y.  a  74. 

ch.  443-175  N.  Y.  8.  58. 

ch.  279, , ::    ::      ~ 

ch.  279,  fS  154,  155-175  N.  Y.  8.  886. 
ch.  279, 
ch.  279, 1 

Y.  8.-723. 


ch.  862,  f  1—175  N.  Y.  8.' 
ch.  e40-*i76  N.  Y.  8.  567. . 


oh.  IMO.     Amended  by  Laws  1916,  ch. 
420-175  N.  Y.  8.  6^4. 
ch.  657-175  N.  Y.  8.  804. 
di.  12^-175  N.  Y.  8.  269. 
ch.  420-175  N.  Y.  8.  557,  564-  ' 
ch.  £9&-175  N.  Y.  8.  598. 
eh.  622,  §  3-123  N.  B.  82,  226  N.  Y. 
•199 

ch.' 126-123  N.  B.  79,  226  N.  Y.  103; 
176  N.  Y.  8.  106. 
ch.  149,  §  1—175  N.  Y.  8.  723. 
ch.  258-123  N.  B.  157,  226  N.  Y.  76. 
•h- .646-175  N,  Y.  8.  207. 
ch.  646.    Amended  by  Laws  1918,  ch.  82 
-176  N.  Y.  8,  a07. 
ch.  726-^175  N.  Y,  8,  337.     . 
ch.  82-175  N.  Y.  8.  207. 
ch.  276-175  N.  Y.  8.  337. 
«&.  404-175  N.  Y.  S.  2. 
civ  572r-175  N.  Y.  a  627. 


STENOGRAPHERS. 

8ee  Costs,  ^=>189. 

STIPULATIONS. 

8ee  App^ff!,  <f:=£>265,  846,  1122;  Attorney  and 
Client,  ^=»86;  CompromiM  and-  Settkmeat, 
^=»5;  Eminent  Domain,  ^t=»197;  Judgment, 
€s»167;   Ref^reAce,  €es»104. 

«=»?  (N.Y.Sup.)  The  provision  ef  Cod«  Civ. 
Proc.  \  977.  as  to  service  of  notice  of  trial 
and  filing  of  note  of  issue,  cannot  be  evaded 
by  stipiQation  of  the  attoijneys.— Weaver  v. 
MiUer,  175  N.  Y.  8.  609. 
C=>I3  (N.Y.Sup,)  Courts  have  the  power  to  re- 
lieve parties  o!   their  stipulations,   and   orders 
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entered  thereon,  in  proper  casea.— Humphries  ▼. 
Shapiro,  175  N.  Y.  S.  426. 

Where  plaintiffs*  attorney,  witlwnt  their 
knowledge  or  rConsent»  n^ada  stijjHilation  con- 
senting to  discontinuflncd  against  two  deferfa- 
ant^f  and  plaintifTs-  made  prompt  application  to 
be  relieved  therefrom,  such  application  would 
be  granted;  the  stipulation  having  .been  given 
without  considerati|Dn,  and  nothing  having  in- 
tervened changing  in  any  respect  the  situation 
of  rt^  pai^tesv  save  the  order  of  discontinuance 
entered  upon  the  stipulation.— Id. 
i©=»l8(l)  (N.X.Sup.)  Stipulation,  in  action  by 
owner  of  building,  against  whom  recovery  was 
had  for. injury  from  fall  of  Ms  elevator^^nd  his 
insurer,  against  elevator  company,  for  indemni- 
ty, that  costs,  expenses,  and  counsel  fee^  inonr- 
red  and  paid  by  owner  and  insurer,  is  defend* 
ing  and  on  appeal  in  the  action  for  damages, 
were  '^Qecessarily"  incnrreu,  bats  claim  that 
they  were  not  incurred  under  such  circumstances 
as  to  be  recoverable  against  the  elevator  aa  part 
of  its  liability  as  indemnitor.— John  Wana- 
maker.  New  York,  Inc.,  v.  Otis  ISlevator  Co., 
175  N.  Y.  S.  78. 

STREET  riAILROADS. 

See   Appeal,  ^=91094;    Carriers;    Indemnity, 


1,8. 

II.  REOUtiATIOK   AND   OPmEtATIOBT. 

<3==>II4(15)  (N.Y.)  In  wagon  driver's  action 
against  street  railroad  for  injuries  upon  heing 
struck  by  car,  driver's  evidence  that  car  t^as  a 
distance  of  200  feet  when  he  first  saw  it  and 
attempted  to  cross  track  is  not  so  incredible  as 
to  be  disregarded.— ^kldstein  v«  Coney  Island  & 
B.  IL  Co.,  123  N.  E.  160. 
^=»  117(11)  (N.Y.)  Motorman  who,  upon  seeing 
wagon  tru^  entering  upon  track  200  feet 
ahead  of  him,  continued  to  approach  at  a  speed 
of  18  or  ^0'  miles  an  hour  and  nln  down  truek 
without  attempting  to  dieck  oar,  is  not  as  a 
matter  of  law  free  from  negligence— Edelstein 
V.  Ooney  Island  &  B.  R.  Co.,  128  N.  K.  IQO. 
<S=>II7(29)  (N.Y.)  Wagon  driver  who  attcmpHs 
-to  -cross  street  ear  track-  while  tuminir  aroond 
in  street  with  a  car  200  feet  away  approaching 
at  what  seems  to  be  a  reasonable  rate  of  speed 
and  under  reasonable  Qontrol  is  not  as  a  matter 
of  law  negligent  because  of  failure  to  observe 
car  as  it  approaches  him  from  behind. — Edel- 
stein  V.  Coney  Island  &  B.  R.  Co.,  123  N.  £. 
160. 

SOBMARINE  CHASERS.   , 

See  Joint  Adventures,  ^=»7. 

SUBMARINE  PERIL 

See  Sale*,  «s»216. 

SUBROGATION. 

^=>7(1)  (N.Y.  Sup.)  In  action  for  possession  of 
:  definitive  bonds  with  coupons  attached,  or  for 
a  judgment  for  their  value,  based  on  plaintiffs* 
bona  fide  purchase  of  interim  certificates  con- 
ditionally entitling  holder  to  the  bonds,  which 
certificates  had  been  stolen  from  a  depositary, 
defendant  surety  company,  which  had  paid  to 


depositary  tfaa  fdU'yalne  of  bond*,  wm  entitled 
to  judgment  on  merits  adjudging  titla  to  the 
bond  to  be  in  it  and  directing  a  deliverv  to  iL^ 
Babcock  v.  National  Surety  Co.,  175  N.  Y.  a 
432. 

.  SUBWAY. 

See    Municipal    Corporations,    ^=9400,    404. 

SUNDAY. 

See  Landlord  and  Tenant.  4s>196;    Munidpal 
Corporatioaa,  «s>S08;  ISmei  «»10. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Bxecation,  «s>400-419. 

SURETYSHIP. 

See  Principal  and  Surety. 

SWIMMING. 

See  Bailment,  ^=:>1;    Munidpal  Gofpomtions, 
«»=>84B,  8fi5. 


TAXATION. 


See  Evidence,  ^=s>440;  Landlord  and  Tenant, 
a=»210;  Mandamus.  <3P93^}  Municipal  Corpo- 
rations, €=s>2tl,  426;  Public  Lands,  ^=s>163; 
Statutes.  4@e3»9&;  Towns,  ^«s»37,  40;  WiUs, 
<&=>e84,  840. 

n.   CONSTITXTTlONAiL  BEQtJIRE- 
MHTS  AVD  RESTRICTI01I8. 

«==>47(4)  (N.Y.  Sup*)  The  franchise  tax  on  oorpo- 
rations,  provided  by  Tax  Law,  i|rt  da.  an  add- 
'ed  by  Laws  lffl.7,  c.  720,  and  as  amended  by 
Laws  1918,  a  i76,  does  not  constitute  a  double 
nai^chiae  tax^  or  unequal  or  double  taxation,  in 
that  none'  of  the  credits  and  exefnptions  of  fed- 
eral Income  Tax:  Act  (U.  6.  Coinp,  St  1918.  |$ 
6336j-6336n)  are  to  be  aUowed  m  arriving  at 
ampi^nt  of  franchise  tax,— People  ez  rel.  Baxcalo 
Mfg.  Co.  V.  Knapp,  175  N.  Y.  S.  337.  ,• 

m.  WABTTgTY  or»  ^igoyg  anb 

(D)  'ffixetaptlons; 

^=s>211  (N.Y.Sup.)  Whether  "^^  property  .Is  ex- 
empt from  taxation  depends  upon  the  use  to 
which  the  property  is  being  ^ut  at  the  time 
the  tax  is  assessed.— Mary  Immaculate  School 
of  Eagle  Park  v.  Board  of  Assessors  of  Town 
of  Ossining,  175  N.  Y.  S.  701. 
<&=»242(1)  (N>Y.  Sup.)  Tliat  private  achool 
charges  ttiitiOn  does  not  deprive  the  property 
of  such  school  of  tax  exemption.— Mary  Im- 
maculate School  of  Eagle  Park  v.  Board  of 
Assessors*  of  Town  bf  Ossining,  175  N.  Y.  S. 
701.  ^ 

Where  private  boarding  school  acqmred  an 
inclosed  99-acre  estate,  with  many  buildings 
not  adapted  for  school  purposes,  with  the  in- 
tention of.  constructing  new  buildings  upon 
growth  of  school,  the  land  is  exempt  from 
taxation  under  Tax  Law,  |  4",  subd.  7.— Id. 
t©=»242(2)  (N.Y.Sup.)  Where  boarding  school 
occupies  90  acres  of  ind-osed  land,  much  of 
which  is  used  for  cultivation  of  vegetables  for 
school  table  use,  but  including  a  fringe  or  mar- 
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irin  alon^r  the  boufattrto>Yhich  is  rocky  aud 
cannot  be  cultivated,  th^  uncultivated  fringe 
willtnot^b^  treated  a«  «eparttC«.  f  rbm  iatid  used 

Immaculate  Scttool  of  -Bsi^le  ^Park  y.  Board  of 
Asaewora  oi  Vown,  of  Oaalnisif »  ITC/N.^X.  & 
701.. 

«cs>242(4)  (N.Y.S11P.)  Reaidence  of  adiool 
chaplain  aituated  on  indosed  farm  occupied  by 
boarding  8<^ool- ia  a  building  uaedfoc  edur 
national  purjKisea»  witbin  Tp^.  t^*  i  4,  aubd. 
j7.-rMary.  ImnibcijUte  Bcbool  «£  Jfiagle  Pavk  ▼. 
Board  of  Asseasora  of  Town  of  Oaaiaing,  175 
N.  Y.  S.  701. 

.^=:9242(5)  (N.Y.Sup.)  Where  private  boarding 
achool  naa  incloaed  d9  acreq  of  lan4  culti- 
vates vegetables  for  •  achool  table  uae;,  and 
Jseeps  cows  and  horses,  the  residei^ce  of  the 
farmer  who  takes  cari9  of  the  live  stock  is  a 
.building  used  foi:-  educational  purposes^  within 
Tax  Law,  §*  4,  sabd.  7.f*-Mary  Iinmaculate 
School  of  Eagle  Park  v.  Board  of  Assessors 
of  Town  of  Ossining,  175  X.  X.  S.  701. 

V.  SETT  AHB  ASBBSnCEHrt. 

.    (D)  Mode  0t  A«aeB^iWi»iit  «f   Cprpa»«»«« 
Stoelct  Propertr»  or  fteeelptf. 

«=»376(1)  (N.T.9up.>  IJnder  TjB^  Law,  art.  9a. 
as  added  by  Laws  1917,  .c.  T26,  and  as  amended 
by  Laws  1918,  c.  276%  p'roviainl;  for  a  ifranchise 
jax  for  corporations,  amount  of  fm^chi^e  tax  is 
'g  per  cent -Of.  "entire'  net  incoplc*  of  torpora- 
tion,  eift  shown  ii  ita  report  to  TTnitfed  States 
government,  and'  lio  de<}aetloifS  are  to  be  allow- 
^  for  ezeeaa  {Profits  taxes,  or  any  eredlts  al- 
lowed under  federal  act  (U«  9.  Gomp^  fit.  1918, 
H  6336%a-6386%o)  for  pilrpoae  of  dettianining 
uncyont  to  be  paid  as  incMne  taa.^Peopleex 
rcl.  Barcalo  Mfg.  Go.  ▼»  ^aapp^  176  N.  Y^  S. 
837. 

The  ^net  ineaoK"  of  a  corporation  is  the 
.amount  of  it»<iiteon£  after  pagrmg  its  expeaises, 
ita  overhead,  its  interest  on  borrowed .  trionec^, 
its  labor  and  jaaKHad  >db8t^  i^tc,  and  in  the 
absenco  of  statutory  provisions  moneys  aptiially 
paid  out  for  taxes',  but  such  expenses  do  not  In- 
clude credits,  such  as  those  allowed  for  excess 
promts  subsequently  to  be  paid,  nbr.  e;c^mptions. 
—id.'  ,.'..,,. 

'  ynr.  z.EGAiiT.  xmoEiirTAlfOfi,  and 

XBANSnoi  "VAXBS.     . 

<S=5>895(6)  (N.Y.Sup.)  Wherp  notes  of  testator 
were  secured  by  a  trust  de^d  on  prbpertjr  in 
the  District  of  Golmnbia,  wMch  t>Poperty  had 
been  devised  to  testator's  '  wido.w,  held,  that 
notes,  together  wiA  interest,  were  properly 
deducted  from  personalty  for  the  pnrpose  of 
assessing  the  transfer  tax,  in  view  of  Real 
t  PxDOQny  Law,.^  ^aO,  as  U  devisee  satisfying 
piortgage  out  of  his  own  property,  and  the  law 
of  the  DistHct  of  Columbia.— In  re  Vanderbilt's 
EsUte,  175  N.  Yv  S.  868.   -     - 

In  appraising  ^e  penonahy  of  a  decedent 
for  the  purpose  of  astessing  the  transfer  ta«, 
all  valid  debts  owing  by  bim  are  required  to 
be  deducted;  it  being  only  the  net  value  of  the 
property  transferred  upon,  which  the  tax  is  im- 
posed.—Id. 


<$=»900(3)  (N.Y.SutT'WW^VCode  Giv.  Proc  f 
2490,  snbd.  6,  the* Surrogate's  Court  has  power 
f6  opan  an  (jM^rente^f^'more  ttni  four  ^eart 
before,  and  to  grant  a  reappraisal  "of  the  assets 
pf  a  deoed^'a  estata,  <aa  the  ground  of  fraocl 
or  newly  discovered?  evideoee.— 'In  re  Severance  s 
Estate,  lt5  N.  Y.  S.  4^. 

All  persons  affected  by  tb^e  openiiii^  of  an  order 
assesBing  a  transfer  t^  upon  eflate  of  a  de- 
Oident  are>  entitled  to  n^Uce  of  an  applicatioQ 
to  reopen  such  an  qrderi  but  under  Code  Civ. 
Proc.  %,li^7i  such  notice  need  not  necessarily 
be.  in  the  wm-  ol  a  citation ;  it  bei^g  sufficient 
■if /it  pyw  thpm  an  :oppi09iitunity  to  question  the 
,tnfficiez)<7  of  the  papers  npon  which  the  appli- 
eation  is  nMude,  or  the  valualion  placed  on  the 
PTOiQQTtyf  or  tbs  amount  of  tax  imposed  on  its 
transfer,  the  jurisdictieon/acquired  on>tbe  entry 
of  the  <}rder  continuing  for  the  pnrpoae  ot  any 
subsequent  proceeding  having  for  itB<  object  a 
modi^Hcation  of  the  order,  continuing  AOt  only 
as  to  the  res;  but  also  las  to  all  parties  of -whom 
the  court  had  jufisdiotion  at  that  time,' until 
the  final  determinaticm  of.  the  proceeduig.r-*ld.  . 

A-  petition  of  •  the  state  coqiptroller  to  reopen 
an  appraisal*  and  aet  andde  an  assesament  of 
transfer  tax,  and  an  order  directing  that  a  ci- 
tation issue,  and  the  recitals  fn  the  order  direct- 
ing aervioe  of  dtation  without  .the  state,  held 
to •  sufficiently  show  that  eitatipn.  was  intended 
to  be  directed  to  a  oertam  person  as  adminis- 
tnator,  and  not  in  hia  individval  capadty.-^-Id. 

Proce^ng  brooght  before  surrogate  bj  state 
^jomptroller  to  open,  order  fixings  trhna&er  tax 
and  for  new  trial  was  properly  commenced. by 
petition  and  dta^i^,  under  Cede  Civ*  Proc.  § 
2518.— Id.«  '-'^  .  I. .  -i  .  . 
-dzeSOdU)  (N.Y.S^up^)  :^e  state  ol  Colorado 
cannot  maptain:^  aotionw  New  York  .ta  re- 
cover an  inheritance  tax  on  an  estate  of  one 
of  its  citizens  d^ing-  in  ^at  state,  in  the  ab- 
sence of  a  specific  authorization  to  do  so  by 
thei  fnbedtaace  tax  laws  of  Oplorado.-^Stale 
ef  Celprado  y.  Harbecfe,  175  N.  Y.  B.  685. 
.On  ^the  aaswUptidn  1  that  am.  order  fixing  the 
^a]S01Hlt  of  an  inherifeaace  tex  en  the  property 
ef  a  n)>nreaidentf  4yintf  In  :the  estate  obtained  on 
other  than  penaonal. service  1r  a  jndgxne&t,  it 
]».in  rem,*  atldlcitt  only  be  collectible  ont>  of 
-pnoperty  fovnd  lin.  the  foveign  stats  snd  be- 
longing io  decsaeBt?»-Id. 
c.  An  inheritancb  %tM  is  not  a  debt,  «nd  is  not 
f Ottittled  on.  a  bonttact,.  express  or  impUed, '  upon 
which  a  suit  may  be  predicated.— Id. 

TELEGRAPHS  AND  TELEPHONES. 

$6f!  Bales,  <e^;22;   Shifiping,  tS=»22. 

TENANCY  IN  COttMON. 

See  Lis  Pendens,  ^ss>22. 

m.   RIGHTS   AND   I«XABIIiITIE8   OF 
OOTENAKTS  AS  TO  THOO 

PERSONS. 

''\ 
«=»55(4)  (N.Y.Sup.y  In  an  action  to  recover 
for>work  and  materials  famished  en  promises 
jointly  owned,  all  the  tenants  in  common  ipust 
be  made  parties  to  the  actioa^-T-Aronson  v. 
Manahan,  175  N.  Y.  S.  113. 
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TENDER. 

See  Landlord  and  Tenant,  ^c^lOO;   Sales,  €=» 
174,  898.  411. 

^=s»l2(l)  (N.Y.Sup.)  Offer  of  indefinite  amount 
of  money  was  insufficient  to  constitute  tender 
of  price  of  laundry  contracted  to  be  purchased, 
and  ineffectual  to  put  seller  in  default.  It  was 
necessary  that  specific  amount  be  tendered ;  an 
actual  and  unequivocal  offer  being  made  to  the 
other  party.— New  York  Utility  Oo.  y.  Wiliiamch 
bnrg  Steam  Laundry  Co.,  176  N.  Y.  S.  60. 
^=s>f3(2)  (N.Y.Sup.)  Tender  of  a  check  by  the 
buyer  of  a  laundry  to  the  seller,  when  the  buyer 
had  in  bank  insufficient  funds  to  meet  the  check, 
was  not  good  tender,  to  put  the  seller  in  default. 
—New  York  Utility  Co.  v.  Williamsburg  Steam 
Laundry  Co.,  175  N.  Y.  S.  60. 
«=»2e  (N.Y.Sup.)  CJode  Civ.  Proc.  §  731  et  seq., 
ilo  not  apply  to  an  application  by  defendant  in 
an  actitm  of  replevin  against  him  as  warehouse- 
man that  moneys  paid  into  court  for  storage 
charges  tendered  before  suit  be  delivered  to 
defendant;  the  action  not  being  one  for  recor* 
ery  of  money  only,  nor  for  injuries,  and  such 
sections  applying  only  where  tender  is  made 
after  action  brought.— Burrows  v.  Maritime 
Warehouse  Co.,  175  N.  Y.  S.  698. 

In  an  action  against  a  warehouseman  ior 
possession  of  goods  stored,  and  which  were 
held  by  the  warehouseman  for  storage  charges, 
money  tendered  by  plaintiff  and  paid  into  court 
absolutely  belongs  to  defendant  in  any  event, 
and  may  be  paid  over  to  him  on  application.** 
Id. 

THEATERS  AND  SHOWS, 


See  Bills  and  Notes,  ^=»429;  Contracts,  ^si> 
S22};  Master  and  Servant,  «=»40,  41. 

TIME. 

See  Appeal,  «k>1064;  Canals,  «s»18;  Chat- 
tel Mortgages,  «s»225;  Courts,  «=s>19»; 
Eminent  Domain,  ^s>197:  Svidence,  ^s>67, 
113,  442;  Execatera  and  Administrators,  4fs» 
472;  Highways,  €=s>ll&;  Injunction,  ^E»13tt; 
Judgment,  ^c»167,  489;  Landlord  and  Ten- 
ant, <»s»109,  152,  178,  190,  196,  197;  Mort- 
gages^ ^59283.  460;  Motions^  es»52;  Par- 
don, ^ss>14i\  Pleading,  ^s»85;  Becerds,  ^a» 
9:  Sales,  <9=»176,  306,  41&  420;  States,  <9=3» 
184;  SUtutes,  «=>64,  101;  Trusts,  ^b3»94, 
316. 

C=>IO(10)  (N.Y.Sup.)  Where  tenancy  was  from 
month  to  month,  and  rent  was  payable  in  ad- 
vance on  the  Ist  day  of  everv  month,  tenant, 
who  failed  to  move  on  the  last  day  of  the 
month,  and  who  did  not  move  until  the  3d  day 
of  the  following  month,  was  tiahle  for  full  rent 
for  following  month,  although  the  1st  day  was 
Sunday  and  the  2d  day  was  a  holiday,  where 
he  had  given  landlord  no  notice  of  an  intention 
to  surrender  the  premises  at  the  expiration  of 
the  month.~Gilman  v.  Katz,  175  N.  Y.  S.  480. 

TORTS. 

See  Assault  and  Battery,  ^ss»38;  Fraud,  <85s>12- 
47;  Libel  and  Slander,  ^=»6-95;  Municipal 
Corporations,  ^=»848-855;  Negligence,  <3=» 
65-134. 


TOWIfS. 

See  Estoppel,  «5s>62;   Statutes,  ^s»64,  lOL 

in.  PROPEBTT,   C0KTRA0T8,   AJfD 
UABII.ITIE8. 

^5»87  (N.Y.Sup.)  Board     of     supa^sora     of 

town,  in  creating  fire  district,  has  no  authority 
to  pass  law  providing  ^r  payment  of  money  t^ 
collector  of  taxes  assessed  for  fire  district 
supplies  to  town  supervisor;  the  board  having 
no  delegated  power  to  pass  such  a  law.— Fab- 
ric Fire  Hose  CJe.  v.  Town  of  Whitestown,  175 
N.  Y.  8;  191. 

Town's  liability  for  supplies  furnished  fire 
district  cannot  be  based  Upon  amendments  to 
Town  Law,  {  310,  enacted  subsequent  to  time 
indebtedness  was  incurred.— Id. 

In  action  against  town'  for  supplies  furnished 
■fire  district  in  1908.  town  is  not  liable,  nndrr 
Town  Law  then  in  effect  (section  171,  as  amend- 
ed in  1906,  now  Town  Law/  §  313),  where 
there  t^as  no  evidence  of  a  highway  diatrict 
or  a  water  supply  district.— Id. 
^=>40  (N.Y.Sup.)  Town,  by  authorizing  super- 
visor to  pa^  fire  dislriot's  indebfeedpesa  t>ut  of 
funds  helonging  to  the  district  in  the  super- 
yMoi^n  hands,  did  not  make  fts^  liable,  by  es- 
toppel or  otherwise,  to  "fire  district's  creditor 
upon  supervisor's  misappropriatiea  of  money. 
—Fabric  Fire  Hose  Co.  v.  Town  of  W^hitea- 
town,  175  N.  Y.  S.  191. 

IV.  nscAi.  ifAiTAGEKCirr,  Pimuo 

0£BT,  SECURITIBS,  AKD 
TAXATIOK. 

«;s»60  (N.Y.Sup.)  In  view  of  Tax  Law,  §  5U, 
collector  of  taxes  assessed  to  defray  indebted- 
ness for  supplies  furnished  fire  district,  cre- 
ated prior  to  enaetment  of  Goon^  Law  of 
1892,  under  TowBi>Law,  had  no  authority  to 
pay  money  to  town  supervisor,  and  latter  had 
no   authority    ta   receive    aane.^— Fabric    Fire 


Hose  Co.  T.  Town  of  Whitestown,  175  N.  Y. 
S.  191. 

VI.  ACTIOHS. 

^s>66  (N.Y.Sup.)  Where  tovm  supervisor  mis- 
appropriates money  raised  by  taxation  for 
purpose  of  paying  fire  district's  debt,  upon 
which  the  town  is  liable,  creditor  cannot  sue 
town  to  recover  on  claim;  its  remedy  being 
mandamus  to  compel  pjoner  authoritiea  ta 
again  raise  money  to  pay  daim  by  taxation.^ 
Fabric  Fire  Hose  Go.  r.  Town  of  Whitestown, 
175  N.  Y.  S.  191. 

^=s>79  (N.Y.Sup.)  Fire  hose  coaapany,  suing 
town  for  ^e  hosa  furniahed  fire  district,  has 
burden  of  proving  town's  liability  therefor.— 
Fabric  Fire  Hose  Ck>.  v.  Town  of  Whitestown, 
175  N.  Y.,  S.  191. 

TRADING  WITH  THE  ENEMY  ACT. 

See  Constitutional  Law,  ^=s»306;  War,  ^=>10. 

TRESPASS. 

See  Canals,  ^=>18;  Damages,  ^b»12,  109; 
Eminent  Domain,  ^bs>2;  Limitation  of  Ac- 
tions, ^as>55;  Municipat  Corporations.  ^=» 
404,  063;  Pleading,  49=»237;  States,  ^»112. 
184. 


Digitized  by 


Google 


1090  TV      vmx>-inaeMrr 

For  cftMS  In  D«c.IMc  4k  Aiii.Diff.  Bey-No.8erlM  4k  ladazc*  m«  i 


»Mi4KBT.NCMBKB 


TRWL 

See  CMitiQuanee;  Co«ta;  Cdminal  Law,  ^=s> 
65$-^829:  Jury;  New  Trial;  Beleience;  Stip- 
ulation*, ^s»3. 

For  trial  of  particular  actions  or  pr^ceedinga. 
Bee  also  the  various  specific  topics. 

For  reyiew  of  ruling  at  trial,  see  Appeal. 

X.  VOTIOS  OF  TBIAI*  AlVB  BlfcEUMI- 
KABT  PltOCEE2>IKGS. 

^3»3  (N.Y.Svp.)  In  action  upon  guaranty, 
plaintiff  held  entitled  to  separate  trial,  under 
Code  Civ.  Proc.  |  973,  of  issues  raised  by  af- 
firmative defenses  of  limitations  and  discbarge 
of  obligation  in  bankruptcy,  «ince  determina- 
tion of  either  of  tbeae  defenses  in  favor  of  de- 
fendant would  terminate  the  litigfltioa  and  ren- 
der trial  upon  the  merits  unnecessary .--ScUee- 
stdn  y.  Gohn,  175  N.  Y.  8.  890. 
^s»7  (N.Y.Sup.)  Where  no  note  of  issue  was 
filed  for  the  term  for  which  the  cause  was  no* 
tieed  for  trial,  under  Code  Civ.  PrOG<  §  977, 
the  notice  of  trial  was  ineffectual,  and  de-* 
fendant  having  had  a  ri^ht  to  demand  service 
of  a  valid  notice  of  tnal,  and  the  case  not 
having  been  plaoed  on  the  calendar  for  the 
term  for  wbico  it  was  noticed,  the  life  of  the 
notice  of  trial  was  spent.— Weaver  v.  Miller, 
175  N.  Y-  S.  «e9. 

VX*  XAKIKO   OA8E   OR   QVESTIOV 

FROM  JURY. 

(A)  <^lie«ttOM«  of  l««w  or  tvC  V*a«t  Ifei  Oott- 

«£s>l36(4)  ff^.Y.)  Where,  after  proof  of  a  for- 
eign law,  th<i' questions  involved  depend  upon 
the  construction  and  effect  of  a  statutie  or  ju- 
dicial opinion  in  evidence,  such  construction 
and  fiffeet  in  for  tbe*^urt.^Haona  Vw  Li^l^en* 

^=9f6S  (N.y.Sup.)  In  determining  whether 
non?»uit  should  be  granted,  every  fact  must  be 
viewed  in  light  most  favorable  to  plaintiff.— 
Metzger  t.  JStni  Ins.  C6.,  175  N.  Y.  S.  428. 

vm.  i^uSTomr, '  ooKDrcT,  and  db« 

LIBBRATIONS  OF  lURT. 

^=»315  (N.Y.Sup!)  Where' jury  trying  action  by 
buyer  of  steam  JauucTry  against  seller  to  recov- 
er what  had  been  paid  on  price,  with  expenses, 
instead  of  considering  evidence  undoubtedly  de- 
cided it  would  )>e  equitable  thing  to  return  par- 
ties to  position  they  were  iu  before  making  con- 
tract, and  awarded  plaintiff  amount  of  money  it 
had  i)aid,  but  refused  to  award  any  damages, 
judgment  must  be  reversed.— New  York  Utili- 
ty Co.  V.  Williamsbui-g  Steam  Laundry  Co., 
175  N.  Tt.  S.  60. 

IZ.  TERBICT. 

(A)   General   Verdict. 

^=>329  (N.Y.Sup.)  Where  question  as  to  whOsa 
servant  decieased  wao  at  the  time  of  the  ac- 
cident  was  not  aobBitted,  verdict  against  de* 
fendmt' Tillage  cannot  be  tastained,  on  the* 
thepry  that  dooeaaed  was  the  servant  ot  the- 
state  or  railway  eompany,  or  on  the  theory  that- 
defendant  Was  liable,  Idthougfa  deceased  was  ^ts 


s^oviot^HdMeB  v.  Yilage  of  Iliott,  190  N.  Y. 
S.  129.  • 

X.  TRIAL  BY  COITRT. 
(A)  Ho«rl*ff  and  Determtaatlon  of  CanOe. 

^=»384  (N.Y.)  An  QCder  dismissing,  without 
the  findings  of  fact  required  by  Code  Civ.  Proc. 
§  1022,  a  complaint  to  foreclose  a  mechanic's 
lien  because  there  was  no  evidence  of  perform- 
ance of  work  within  90  days  before  the  filing  of 
the  lien,  as  required  by  L4en  Law,  {  10,  was  a 
mere  nonsuit,  not  a  decision  on  the  merits,  and 
must  be  reversed  where  there  wao  some  evi- 
dence for  plaintiff  on  that  issUe,  though  the 
evidence  was  not  undisputed,  and  the  order  bad 
been  affirmed  by  the  '  Appellate  Division.-* 
George  Colon  &  Co.  ▼.  Smith,- 123  N.  B.  78, 
228  N.  Y.  101, 

TROVER  AND  CONVERSION. 

See  Chattel  Mortgages,  «s»225.  229;  Insur- 
ance, ^=»35;  Judgment,  i9Bj»589;  Warehouse- 
men, <^3»34. 

TRUST  DEEDS. 

See  Mortgage^ 

TRUSTS. 

See  Abatent nt  and  BeviJFal,  <^p»39  :  Cemeteries, 
«=>13;  Corpora tioBS,  «z:96l7,  619;  Eminent 
Domain,  ^==>320;  Guardian  and  Ward,  ^=s> 
53;  Insurance,  ^=»35;  Perpetuities,  ^=»6, 
9;  Wins,  «=»531.  077,  684,  727,  811,  840. 

I.   CREATXOif,  teXISrrBNCE,  ANB  VA^ 

(A)  KjcpresM  Tmmtm, 

^S9ll(l)  (N.Y.Sup.)  A  trust  created  to  invest 
and  reinvest  money  andto  apply  the  income  for 
the  support,  maintenance,  care,  and  education 
of  grantor*8  ohildr en. during  the  life  of  himself 
and  his  wife,  and,  upon  the  death  of  both,  the 
trust  fund,  with  any  unpaid  interest,  to  be  di- 
i^ed  between  his  children  then  living  and  their 
heirs  and  assigns,  forever,  was  authorized  by 
Personal  Property  Law,  J  11.— Dorman  v. 
BaJeatier,  175  N.  Y.  S.  677. 

(C>  OoiiStviietlTO  TruBta. 

^=>d4  (N.y.Sur.)  Where  no  trust  res  has  come 
into  existence  at  the  time  of  an  attempted  as- 
si^iftieot  thereof  by  one  dainting  an  interest  in 
the  trust  fnnt)»  auch  attempted  assignment  does 
not  operate  as  a  declaration  of  trust. — In  re 
Lyude's  Estate,  175  N.  t.  S.  289. 

il*  CONSTRUCTION    AND    OPBRA- 
TION. 

(A)  la  General. 

#a»lft4  (N.Y.Sup.)  One  giving  personalty  in 
trust  for  the  benefit  of  ^'mj  children"  held  to 
intend  that  an  oflSspring  of  a  common-law  mar- 
riage be  included  as. a  beneficiary.— •Oormau  v. 
Baleatier,  175  N.  Y.  8.  677. 
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(A)   HiitatiB  or  Ivteveftt  of  Trvii«eo  aiid  of 
Cestui  ^ne  Trust. 

^=»I34  (N.Y.Sup.)  The  absolute  ownership  of 
personal  property  is  suspended,  by  the  crea- 
tion of  a  trust  which  vests  the  estate  in  the 
trustee,  or  by  creation  of  a  future  estate.— Dor- 
man  V.  Balestier.  175  N.  Y.  S.  677. 
^ss»  140(2)  (N.Y.Sup.)  Where  one  gave  personal 
property  to  a  trustee,  income  to  be  used  for 
the  maintenance  of  his  children,  the  principoi 
of  the  estate  to  go  to  the  children  who  sur- 
vived him,  the  children  during  the  life  of  the 
grantor  had  no  interest  in  a  part  of  the  trust, 
but  their  interest  was  in  the  whole  fund,  doe 
to  the  uncertainty  as  to  what  their  interest 
would  be  until  the  death  of  the  graator.-*-Dor- 
man  v.  Balestier,  176  N.  Y.  S.  677. 
^»I53  <N.Y^up.)  One  who  made  a  deed  of 
personalty  in  trust  for  the  benefit  of  third 
persons,  without  reservation  of  power  of  revo- 
cation, Aas  a  eontingeiit  kiterest  in  the  oorpus 
of  the  trust,  whieh-  uafres  him  a  necessary 
party  to  an  action  to  construe  the  trust— Por- 
man  v.  Bake  tier,  176  N.  Y.  S.  677. 

One  who  gave  personal  property  by  a  trust 
deed  without  reservation  of  power  of  revocation 
had  no  interest  4n  the  property  which  he  could 
transfer,  except  thfi.posw&lty  of  a  reversion, 
and  he  could  not  change  or  alter  the  rights  of 
the  cestui  que  trusts  without  their  consent 
—Id.  .... 

ni.   APPOINTMEifT,    QUALIFICA- 
TION^ Aim  r&nsKB  of 

TBITBTEE. 

€r=>  1 65  (N.Y.)  Under  Real  Property  Xaw,  f 
112,  subd.  2,  the  question  of  the  removal  of 
trustee  is  largely  discretionary  with  court-^ 
Carrier  v.  Carrier;  123  N.  B,  135,  226  N.  Y^ 
114.  ■   - 

^=d  166(2)  (N.Y.Sur.)  Where  mismanagement 
of  trust  funds*  resoiting  in  sproharge,  is  due 
to  misconception  of  provisions  of  will,  and 
majority  ot  those  interei^ted  in  trust  estate 
are  satisfied  witii  trustee's  management,  ap- 
plication for  removal  of  trustee  will  be  denied; 
will  having  been  constmed.— In  re  Ward^s  £s- 
tate,  175  N.  Y.  S.  655. 

^s3>|67  (N.Y.Bor.)  Where  issues  presented  on 
application  to  revoke  letters  testamentary  is- 
sued to  executrix  and  remove  her  as  trustee 
are  the  same  as  those  tried  before  referee  on 
objections  to  account,  findings,  in  contested  ao-^ 
counting  proceeding  will  be  used  for  purpose 
of  apphcation;  neither  patty  having  manifest- 
ed any  desire  to  submit  additional  evidence. 
-In  re  Ward's  Estate,  175  N;  Y.  S.  655. 

IV.   MANAGEMENT   ANB  DISPOSAL 
OF  TRUST  PROPEBTT. 

^=9f77  (N.Y.)  Where  husbandi  wife,  and  trust 
company  entered  into  agreement  establishing 
trust  fund  to  be  managed  and  invested  by  hus- 
ban4  with  abst^lnte  and  uncontrolled  discretion 
and  the  income  to  be  used  for  support  of  the 
family,  and  husbwd  an^  wife  thereafter  sepa- 
rated, the  wife  oDtainine  divorce  with  alimony 
payable  annually,  and  the  husband  leaving  fc^ 
another  state«  lea^vinir  Ho  property  to  be  seques- 
tered for  alimony  under  Code  Oiv;  Proa  §  1772^ 
and  threatsning  to  use  trust  funds  in  speonla-* 
tive  enterprise,  court  did  not  iibuse  its  •disdri* 


tion,  in  wife's  action  tb  preserve  trast,  in  re- 
quirinjif  husband  to  give  30  days*  notice  of  his 
intention  to  invest  funds  in  other  securities 
than  those  in  which  trustees  are  authorised  by 
law  to  invest,  with  privilege  to  wife  to  apply 
for  injunction,  and  prohibiting  him  from  loan- 
ing money  to  himself  except  upon  security  and 
at  proper  retum.—Carrier  v.  Carrier,  123  N. 
E.  135.  22ft  N.  Y.  114. 

^S»2I7(1)  (N.Y.)  That  trustee  was  given  "abso- 
lute and  uncontrolled"  discretion  in  the  invest- 
ment of  trust  funds  does  not  relieve  him  from 
obedience  to  the  great  principles  of  equity 
which  are  the  life  of  every  trust.— Carrier  v. 
Carrier,  123  N.  E.  135,  226  N.  Y.  114. 
<6ts>2l7(8)  (N.Y.Bor.)  Where  a  will  directs  that 
a  trustee  invest  the  trust  funds  only  in  securi- 
ties asthoitied  by  law,  the  funds  must  be  in- 
vested, according  to  the  directions  of  Decedent 
Estate  Law,  §  111,  in  such  securities  as  savings 
banks  in  the  state  of  New  York  are  authorized 
to  invest  in,  talung  into  conaideeation  Banking 
LAW,  S  239i*-In  reBemheimer's  Estate,  175  N. 
Y.  8.  5M. 

<88j>2aia)  (N.Y.)  Truatee*8  power  to  "invcat** 
moneys  committed  to  hdat  care  does  not  author- 
ize him,  under  Covers  of  an  investment,  to  loan 
them  to  himself  .~<3arrisr  v.  Oarrler,  12a  N.  £. 
135,  226.NAY.  114.      . 

^=»233  (N.Y.)  In  the  absence  of  some  special 
agreement,  a  corporation  with  whom  money 
was  left  in  a  "Adifciary  capacity  was  not  cbm- 
pelled  to  hold  the  identical  moneys,  or  even  to 
deposit  them,  in  a « special  account*  and  it  was 
not  guilty  of  conversion  from  fact  that  moneys 
were  temporarily  deposited  in  an  account  main- 
tained for  it  by  and  in  the  name  of  an  agent.— 
Sajone  v.  Mackey.  122  N.  E.  621,  225  N.  Y. 

V.  XuXCOtmON  OF  TRUSl?  ,BT  TRUB- 

TRE  OR  RT  OOtTRT. 

<S=s>273i/2  <NiY.S«p.)  One  wfap^  gave  personalty 
in  trust,  the  income  to  be  used  for  the  benefit 
of  his  children,  the  principal  to  be  divided  into 
equal  shares  at  his  death,  children,  to  receive 
one-half  of  the  jprindpal  when  they  became  21, 
a  child,  becommg  21  during  the  life  ot  the 
graoBtor  was  not  entitled  to-  spy  of  the  prin- 
cipal at  Fuch  time;  the  nayment  of  one-half 
of ,  the  principal  to  a  chud  upon  arriving  at 
the  age  of  2f  being  dependent  upon  the  divi- 
sion into  shares.^Dorman  v.  Balestier,  176  N. 
Y.  S.  677. 

VI.  ACOOinVTINQ    ANRCOMPRNBA- 

TION  OF  TKUWTEB. 

<S=>3I6(1)  (N.Y.Sur:)  Where  testetor  deviaed 
land  in  trust  to  executors,  wit;h  r-emainder  over 
to  his  p^iidren  on  termination  of  trust,  the  trus- 
tees are  not  entitled  to  commissions  for  dis- 
tributing or  deUyering  the  land  on  termination 
of  the  trust;  therenl-  ealpte  et  fUch  time  pass- 
ing to  the  remaindermen  under  the  terms  of 
the  will.— In  re  McGurk's  Estate,  175  N.  Y.  S. 
5&7.  '     :  »      '  -    -    . 

(833»3I6(1)  (N.YiSar.)  The  only  right  of  testa- 
mentary trustees  to  conunisaions  for  the  receipt 
of' the  principai  of  the  trust:  comes  into  beiiiir 
for  flie  first  time: when  the  decree  is  made 
tfwArding'  such  commissionB  as  a  mere  matter 
of  •proeedurcE,  in  View  of  .Code  Oiv.  Proc  8  2753^ 
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and  section  2768^  aub^i  8.  relating  to  Mttkmftnt  VFRniTT 

and  comniis8iQn0.--In  re  Potter,.  175  N.  Z,  &  wtni/ivi. 

5d8.  See  Trial,  <g:±l>829. 

<gs»3l6(2)  (N.T.Snr.)  Where    testator    devised 

land  to  executors  fa  trust,  with  remainder,  on 

termination  of  trust,  to/hia  children^  the  exeeti- 

tors  and  truatees  are  entitled  to  one*haU  com^ 

miesione  tor  receiving  the  >real  estate.— In  re 

McGurk'g  Estate,  176  N.  Y.  8.  697. 

Where  testator  devised  land  in  trust  to  exec- 
utors, with  remainder,,  on  termination  of  trust, 
to  children,  the  value  of  the  land,  ior  the  pur- 
pose of  computing  the  one-half  commissions 
to  which  the  trustees  are  entitled  for  receiving 
the  land,  will' be  taken,  as  of  the  date  when  let- 
ters testamentary  were  issued  to  the  executors. 

<8s»3l6(29  (N.X;3ur.)  Where,  testamentary 
trustees  assumed  a  realty  trust  before  Code 
Civ.  Proc.  i  2758,  relating  to  commisnpns,  was. 
amended  by  Laws  1916,  c  696^  and  accounted- 
thereafter  when  holding  more  than  $385,000 
while  trustees  of  six  separate  trusts  none  ex- 
ceeding $69,000,  the  size  of  estate  or  fund  was. 
the  amount  of  each  fund  separately  accounted 
for  taking  value  of  estate  as  of  time  of  its  re- 
ceipt, entjtll^g  them  to  onjK  full  commissiea  on 
moneys  received  and  disbursed  and  one-h^ 
commission  on  aH  estate  or  funds  received, 
whether  real  or  personal,  to  be.  borne  propor- 
tionately by  the  several  trusts.— In  re  Fetter, 
175  N.  Y.  S.  598. 

<ss»330  (N.Y.Sur.)  Where  conduct  of  trusteot 
resulting  in  surcnarges,  was  due  to  lack  of 
knowledge  ot  the  manner  in  which  her  accounts 
should  be  kept,  and  misconception  of  provi- 
sions of  will,  and  legal  limitation  upon  her 
right  to  use  funds  in  the  state,  hetdf  costs 
should  not  be  charged  against  her  persoually. 
—In  re  Ward's  Estate,  175  N.  Y.  S.  654. 


*    UNITED  STATES. 

See  Brokers,  «=3>8©;  Constitutional  Law,  «=» 
241,  29^7:  Eminent  Domain,  ^=s>70;  Libel 
and  Slander,  «=»10;  Railroads,  ^s>5^. 

UNITED  STATES  RAILROAD  ADMIN- 
ISTRATION. 

See  Constitutional  Law,  ^sa241,  297:  Eminent 
Domain,  ^=5>70;    Railroads,  ^=»5^. 

VENDOR  AND  PURCHASER. 

S^e  Appeal,  <S=>W56;  ^rok^s,  «»60,  85; 
Canals,  ^=>18:  *  Cemeteries.  ^=»13;  Cove- 
nants, ^»S;  Deeds,  ^sx>12x;  Eminent  Dih- 
main,  ^=^iy  152,  320;  Evidence,  <^=9ll3,  ^15. 
265,  440;  Executors  and  Administrators,  ^=» 
39:  Landlord  and  Tenant.  <g=»92,  182,  197, 
210;  PubUc  Lands,  «4»163;  Sales. 

V.  RIGHTS  AND  LIABHiITIES   OF 
VARTIBS.      • 

•  (O)  Bona  fiAti  P|irelifiJiers» 

«C9»23I(15)  (N.Y.)  Where  the  acknowledgment 
of  one  of  four  sranttM's  in  a  deed  was  defective, 
the  record  would  not  be  notiee  to  bona  fide  pur- 
chasers as  to  svch  grantor^— People  ex  vel.  Oak^ 
lawn  Coinidration  v.  Donegan,  123  N.  B.  71i 
226  N.  Y.  84. 


See  Constitutional  Law,  <S=s>306;  Courts,  ^=» 
97;  Eminent  Domain,  ie=»^\  lAi^  and  Slan- 
der, 9=»10;  Sales,  ^=s>216;  States,  4=s>112. 

<d^lOa)  (N.Y.Sup.)  In  action  for  4eath  bene- 
fit, defense  that  payment  of  benefit  had  been 
matfe  upon  demand  to  the  alien  property  custo- 
dian, who  had  determined  that  person  residing 
in  Germany  was  an  enemy  an^  had  the  right 
to  the  benefit,  was  not  demurraj)le,  in  view  of 
Trading  with  the  Enemy  Act,  §  9  (U.  S.  Comp. 
St.  1918,  i  3115^e),  providing  that  any  per- 
son not  an  enemy  m^j  bring  suit  against  the 
custodfan.— Biesantz  v.  Suporeme  Council  of 
Royal  Arcanum,  175  N.  X.  S.  46, 
<8=s>l3(l)  (N.Y.Sup.)  Const.  U.  S.  art.  J.  f  8, 
subd.  11,  giving  Congress  thq  power  to  '^make 
mles  concerning  captures  on  land  ai)d  water,*' 
extends  to  captures  hiade  within  the  tln}jted 
States,  whether  the  property  is  owned  by  'an 
alien  or  a  resident,  or  even  a  citizen,  if  he  be  an 
enemy.— Biesantz  v.  Supreme  Council  of  Boyal 
Arcanum,  175  N.  Y.  S.  46.    . 

WAREHOUSEMEN. 

See  Appeiil,  ^=01177;  lE^ecntors  and  Adminis- 
trators, ^s»122. 
<S=?25(7)  (N.Y3up.)  Where  poi^try  was  de- 
livered to  a  cold  storage  warehouse,  whic^i  made 
a  loan  to  the  person  delivering  the  same  upon 
a  security  of  the  poultrv,  on  default,  storSge 
company  could  cause  poultry  to  be  sold  by  rep- 
utable Commission  merchants.— Heineman  Bros. 
V.  Iiferchants*  Refrigerating  Co.,  175  N.  Y.  S. 
504. 

<S=»34(T)  (N.T.Sup.)  In  action  against  a  cold 
storail^e  company  for  conversion  of  2*212  pounds 
of  chicken,  arising  out  of  a  controversy  as  to 
the  quantity  of  poultry  sold  by  storage  com- 
pany on  failnre  of  plaintiff  to  repay  a  loan, 
proof  that  the  barrels  containing  the  poultry 
were  marked  68,774  pounds,  and  that  plt^intlff 
paid  storage  charges  oi^  that  basis,  was  not 
competent  evidence  to  show  the  weight  of  the 
poultry,  and  plaintiff  could  not  recover,  where 
commission  merchant,  who  sold  the  poultry, 
testified  that  correct  weight  was  67,145.— 
Heineman  Bros.  y.  Merchants'  Refrigerating 
Co.,  175  N.  Y.  S.  604. 

WATERS  AND  WATER  COURSES. 

See  Canals;  Damages,  «k>12,  10&;  Eminent' 
Domain,  4°=»2;  Limitation  of  Actions,  ^S3»55; 
Natif^aMe  Waters;  Pleading,  ^tte>237;  States, 
4=»112,  184. 

WEIGHTS  AND  MEASURES. 

Se»  Publia  Lai^s,  .^8a»198;   Tender,  ^ap2jS. 

'     WILLS. 

See  Charities,  i®io37;  Deseent  aiad  Distribu- 
tion; Discovery,  ^=»30;  Executors  and  Ad- 
ministrators; Jury,  ^3»28;  Perpetuities.  ^=s> 
6,  9;  Specific  Performance.  ^=»12l;  Taxa- 
tion, i$cp895?  Trusts,  ^b»166,  167,  217,  316.' 
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n.  TESTAMBHTAltT  CAPACITT. 

^=»52(1)  (N.Y.Sup.)  Burden  \b  on  piT>p<nrenti 
of  will,  on  whole  case,  to  .show  existence  of  a 
sound  and  disposing  mind  and  memory.^In  re 
Allaway's  Will,  176  N.  Y.  S.  70. 

m.  OOKTAACTS  TO  BBVI8B  OB  BE- 
QttEATH. 

«e=»58(2)  (N.Y.Sup.)  Altliough  there  was  notli- 
ing  suspicious  or  improbable  in  the  testimony 
concerning  deceased's  oral  contract  to  will  bis 
property  to  plaintifif,  and  the  witnesses  were 
worthy  of  belief  and  uncontradicted,  yet  when 
the  alleged  contract  was  made  many  years  ago, 
since  verbal  admissions  and  statements  are  fre«> 
quently  misunderstood,  imperfectly  remembered, 
and  inadvertently  maae,  the  court  is  not  bound 
fo  credit  such  testimony  a9  a  matter  of  law.-t 
Knnis  v.  Chichester,  175  N.  Y.  S.  244. 

In  an  action  for  specific  performance  of  an 
alleged  oral  contract  by  whicn  testator  and  tes> 
tator*8  wife  were  eacn  to  will  all  their  prop- 
erty to  plaintiff,  oral  evidence  of  such  contract 
held  not  supported  by  documentary  evidence,  in- 
cluding wills  of  testator  and  his  wife.-'Id. 
^=»63  (N.Y.)  Agreement  between,  husband  and 
wife  that  survivor  should  execute  a  will  dis- 
posing of  the  entire  property  coastituting  es- 
tates of  both,  construed  to  create  two  classes 
of  beneficiaries,  the  husband's  next  of.  kin  and 
the  wife's,  each  of  which  was  entitled  to  one- 
half  of  joint  estate.'^so  that,  where  •  surviving 
wife  by  her  last  will  gave  entire  estate  to  her 
next  of  kin,  husband's  next  of  kin  had  a  sub- 
stantial enforceable,  rieht  in  >'iew  of  Real  Prop- 
erty Law,  i  160,  and  Decedent  Estate  Law.  |S 
29.  98.— Morgan  v.  Sanborn,  122  N.  B.  dOB, 
225  N.  y.  454. 

Agreement  between  husband  and  wife  that 
survivor  should  execute  a  will  disposing  of  the 
entire  property  constituting  both  estates  by 
distributing  the  same  among  the  next  of  kin 
"in  sums  according  to  the  judgment  of  the  sur- 
vivor" does  not  fairly  imply  that  each  of  the 
next  of  kin  must  receive  something. — Id. 

Agreement  between  husband  and  wife  that 
survivor  should  execute  a  will  disposing  of  the 
entire  property  constituting  both  estates  should, 
just  as  where  the  meaning  of  a  will  is  doubtfuL 
be  given  a  construction  which  prefers  the  blood 
of  the  testator  to  strangers.— Id. 
^==>66  (N.Y.)  Although  husband  and  wife  made 
rtgreement  whereby  survivpr"  was  to  dispose  of 
nil  property  constituting  both  estates  to  their 
next  of  kin.  and  suryivor  wife  made  will  mak- 
ing such  disposition  of  her  property,  where  she 
later  revoked  such  will  by  a  later  will,  giving 
all  the  property  to  her  next  of  kin  alone,  the 
revoked  will  does  not  govern  the  rights  of  the 
parties,  si'ace  the  wife  had  the  power  to  alter 
or  revoke  it.— Morgan  v.  Sanborn,  122  N,  S. 
696,  225  N.  Y.  454. 

nr.  BEQtrxsiTBs  Ain>  vauditt. 

(B)  Form  antl  Consent*  of  Inatraments. 

^s998  (N.Y.Sur.)  A  bequest  of  T)roperty  to  H., 
to  be  distributed  "in  accordance  with  my  wishes 
as  expressed  in  mMDoranda  and  instructions 
left  with  H.,^'  was  void,  where  an  adequate 
search  made  after  decedent's  t  dvath  did  not  re- 


t^al  the  exiftett«e  of  txvy  memomnda  or  instruc- 
t«»n6.— Ib  »e  Hendrfekson's  Estate,  175  N.  Y. 
^.  463. 

(O  fixeen^oiu 

«»llf(2)  (N.Y.Sur.)  Wfll.  written  on  a  print- 
ed form,  first  pag«  of  which  cootaiaed  blank 
space,  followed  by  testator's  siniaCiire  and  at- 
testation clnnse,  waa  not  signed  at  the  end,  ab 
re<|uire<}  by  Decedent  Batate  Law,  {  21,  where 
sDch  blank  space,  intended  for  bequests,  would 
not  contain  all  the  beqaests,  and  part  of  them 
were  put  ob  the  back  of  the  form,  with  nota- 
tion on  margin,  ''Continued  on  back."--In  re 
Lcrwden*8  Estate.  175  N.  Y.  S.  591. 
<8»in(2)  (N.Y.Sur.)  A  wiH  signed  by  testa- 
trix at  the  end  of  the  seventeenth  paragraph 
and  attests  at  the  end  of  the  eighteenth,  inad- 
missible to  pibbate  alone  because  not  signed 
by  testatrix  at  the  end  thereof,  can.  as  far  as 
that  portion  preceding  testatrix's  signature  is 
concerned,  be  considered  part  of  a  codicil,  dnW 
executed,  incorporating  such  portion  by  ref- 
erence to  A  bequest  therein,  and  admitted  to 
?tobate  with  the  codicil.— In  re  Block's  Estate. 
75  N.  Y.  S.  738. 

^=>f  18  (N.Y.Sur.)  Where  the  act  of  identifica- 
tion of  a  will  and  the  signature  of  testatrix 
never  took  place  as  to  One  witness  while  the 
will  was  in  ^he  presence  of  the  testatrix,  the 
will  was  not  properly  witnessed.— In  re  Fer- 
rick's  WiU.  175  N.  Y.  S.  94. 
^=»I27  (N.Y^.Sup.)  A  paper  writing  purporting 
to  be  the  last  will  and  testament  of  a  decedent, 
which  is  simply  filed  in  the  surrogate's  office, 
does  not  thereby  ipso  fiicto  become  a  valid  will, 
but  can  be  established  as  such  only  in  a  proper 
proceeding  initiated  for  the  purpose. — In  re 
Billet,  175  N.  y.  S.  482. 

(F)   BItst«1ce,'trua««  Inftfeieiie*,  land  Fran«« 

<es»ie3(l>  (NA\§upw)  On  qaestiMi  Qf  andi»e  in- 
fluence, burden  is  on  contestant  of  will,  who 
must  establish  by  preponderance  of  proof  that 
at  time  will  was  made  influence  exercised  was 
so  potent  ay  te>  take  away  nad  oveccone  power 
61  testate*  t<y  aet  freely  and  ut)0n  his  own  voli- 
tion, and  that  sucdi  infinjiace  ma  exercised  over 
very  act  of  testamentation.— In  re  Allaway's 
Will,  175  N.  Y.  S.  70. 


(A)  Probate   aad  ReToeatlon  ia  Oeacrai. 

<S=>2M  (N.Y.Sup.)  The  rule  that  wilH  of  tes- 
tators may  not  be  destroyed  by  life  tenants  and 
remaindermen  applies  only  to  valid  wills  proven 
as  such  in  the  manner  prescribed  by  statute.-- 
In  re  Billet^  176  N.  Y.  B.  482. 

(M)  Oneratlom  mMA  Bffeot* 

<&=»43l  (NrY.Stfp.)  Uhder  Code  Civ.  Proc.  i 
2550,  a  surrogate's  decree^  based  oa  findings  of  a 
jury  that  a  testatrix,  when  she  made  her  will  and 
codicil  thereto,  was  of  anssnnd  mind,  is  eon- 
elusive  upon  aU  parties  to  tha  proceedings  as 
to  the  matters  embraiced  therein^— 'Von  Meyer 
V.  Yarcoe,  175  N.  Y.  S.  826. 
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VI,   COKSTRUCTIOll. 
(A)  Genexml   Ralcn. 
^=»439  (N.T.Sup.)  In    tbe    coostruction    of    a 
will,  the  intention  of  the  testator,  if  it  can  be 
ascertained,    should    control.— Gates   v.    Fisher, 
175  N.  Y.  a  4fia      • 

(e=>470  (N.Y.Sup.)  Testatot's  Intention  is  to 
be  determined  froni  the  entire  wilK^v-Qateey. 
Fisher,  175  N.  Y.  S.  428. , 

(B)    Dealsmation    of   Devlooeii^    and    lieva- 
teea    and   Tbelr  Respective    Shares. 

^=::>495  (N.Y.Sup.)  Where  testator  gaye  in- 
come from  fund  to  hla  -widow  for  life,  and  on 
her  death  to  his  sister  "or  her  heirs,"  bequest 
of  remainder  to  sister  or  her  heijts  waa  a  vested 
interest;  "heirs*  being  used  as. a  word  of  lim- 
itation and  not  of  purdiase,  as  "heirs*'  are  not 
purchasers,  except  when  they  are  the  heirs  of 
the  life  tenant— In  re  BUlet  175  N,  Y.  S.  482. 
^=s>506(2)  (N.Y.Sup.)  A  construction  which  will 
make  a  distribution  as  nearly  conform  to  t)ie 
general  rule  of  the  inheritance  law  as  the  lan- 
guage will  permit  is  just,  and  likely  to  conform 
to  intention  of  testator,— Petry  v.  Petry,  176  N. 
Y.  S.  30. 

^=>506(5)  (N.Y.Sur.)  A  person  taken  into  a 
household  prior  tQ  liaws  1873,  c  830,  permit- 
ting adoption  of  minor  children,  and  legally 
adopted  in  1916  under  Domestic  delations 
Law  (Consol.  Laws*  c.  14)  §  110,  as  amended 
by  Lawa  1915,  c.  352,  \  1,  permitting  adop- 
tion of  adults  and  their  inheritance  under  any 
will  made  since  June  25,  1873,  becomes  an 
"heir  at  law,"  within  the  terms  of  a  will  made 
in  1884;  the  proviso,  added  to  section  110  by 
amendment  (liws  1917,  c.  149^  f  1),  that  no 
adopted  adult  fs  an  heir  within  the  tenns  of 
any  will  made  prior  to  Apjfil  22,  1915,  applying 
only  to  persons  adopted  pursuant  thereto.— 
In  re  Frost's  Estate,  175  N.  Y.  S.  723. 
^=9517  (N.Y.Sup.)  A  mission  churcb  in  the 
Philippine  Islands^  not  having  been  incorporat- 
ed, cannot  take  a  legacy;  out  the  incorporated 
Board  of  Foreign  Missions  of  the  denomination 
having  control  of  the  church  may  take,  on  the 
ground  that  the  church  designated  as.  legatee 
was  a  branch  of  its  organization.-— Kernochan 
T*  Farmers'  Loan  &  Truat  Co.,  175  N.  Y.  S.  831. 
^^520  (N.Y.Sup.)  Where  legacy  was  Intended 
for  a  particidar  memorial  mission  church,  d^a- 
ignated  the  ''Charles  Knox  Memorial  (Metho- 
dist) Church,"  but  which  had  inscribed  on  its 
corner  stone  "Knox  Meiporial—The  First 
Metjioaist  Bpiacopal  Church,"  the  legacy  will 
not  be  defeated  by  the  misnomer.— Kernochftn 
V.  Farmers'  Loan  &  Trust  Co.*  175  K  J.  S. 
831. 

^=s>531(2)  (N.Y.Sup.)  Under  will  devising' re- 
siduary estate  to  executors,  in  trust  to  pay  in- 
come to  wife  for  life,  and  upon  her  death  an 
undivided  one-half  part  of  trust  estate  unto  "the 
issue  of  my  decei»scd  brother,'"  absolutely,  the 
remainder  went  to  the  children  and  granOchil- 
dren  of  deceased  brother,  who  survived  the  life 
beneficiary,  per  capita;  a  contrary  intention 
not  appearin^^Petry  v.. Petry,  175  i^.  Y.  S.  30. 

tF)  Vested  or  Contingent  Bstates  and  In- 
teirevta. 

^=»634(15)  (N.Y.Sup.)  Where  testator's  proper- 
ty was  given^eQually  to  his  two  children,  subject 

176N.Y.S.-€(4 


to  a  life  use.  and  auhject  to  the  provision  that,  if 
either  daughter  cUed  before  the  termination  of 
the  life  estate,  leaving  lawful  issue,  such  issue 
should  receive  the  parent's  share,  title  vested  at 
testator's  death,  though  time  of  enjoyment  was 
postponed.— Gates  v.  Fisher,  175  N.  Y.  S.  423. 

(H)  Bstates  In  Trnst  and  Fo-trers. 

^=»677  (N.Y.Sur.)  A  bequest  of  personalty  to 
T.  and  H.,  to  distribute  "in  accordance  with 
my  wishes  as  expressed  in  memoranda  and  in- 
structions left  with  H.,"  held  to  create  trust, 
and  not  personal  bequest.-«In  re  Hendrickson's 
Estate,  175  N.  Y.  S.  463. 
<$=>684(5)  (N.Y.Sur.)  Where  a  codicil  provides 
that  all  inheritance  taxes  against  legacies  to 
a  daughter  are  to  be  paid  ratably  by  other  leg- 
atees, the  will  containing  a  bequest  to  a  bishop 
of  120,000  in  trust,  during  his  life  to  invest 
and  to  apply  the  income  to  charity,  the  prin- 
cipal at  his  death  to  be  paid  over  to  two  chari- 
table corporations,  the  prinelpal  Of  the  trust 
fond  and -amount  to  be  paid  over  at  the  ter* 
mination  of  the  trust  mtist  be  reduced  by  the 
azpount  of  taxes  ratably  charged  against  it— 
In  re  Wallace's  Estate.  176  N.  Y.  S.  730. 
<8=»684(7)  (N.Y.Sur.)  Where  ?20,000  was  be- 
queathed to  a  bishop  in  trust  to  invest  and  to 
appl^  the  income  to  charity,  he  was  entitled  to 
receive  as  trustee  the  net  income  upon  the. 
principal  of  the  trust  fund  from  the  date  of 
the  death  of  testator  in  addition  to  the  princi- 
pal.—In  re  Wallace's  EsUte,  175  N.  Y.  S, 
730. 

Vlt.  lUOKTfi  An>  UABILITIfifl  OJT 
D£VIS|^8  Aim  L«gAT££S. 

(A)   Xatnre  o4  Titl«   aad  iUaphta  in   Gen- 
eral, 

^s»727  (N.Y.aiir.)  Where  testator  obviously 
intended  that  articles  sfaoiuld  not  be  soJd,  and 
that  a  life  benefidajry  ahonld  have  use  of  them* 
articles  to  be  tamed  over  to  Mmainderman  ib 
specie  opon  termination  of  trust,  it  must  be 
held  that  such  beneficiary  is  entitled .  to  pos- 
session of  such  articles  during  hejc  lifetime.— 
In  re  Rohr's  Estate,  17^  N.  Y.  S.  593. 
^s>728  (N.Y.Sur.)  A  will  jgiying  a  persop  thfs 
right  to  occupy  a  house  durmg  her  liietime  does 
Bat  gave'  hep  a  tight  by  in^lieattoa  to  vent  the 
bouse  if  she  does  not  desire  to  occupy  it,  es- 
pecially where  right  to  rent  is  expressly  given 
to  legal  representative.— In  re  Rohr*s  Estate, 
175  N.  Y.  9.  593. 

(BO  Abatement. 

«^»M  (N'.Y.Sup.)  Where  davse  of  will  be- 
queathed income  of  $20,000  for  Hfe,  and  oii 
beneficiary's  death  gasve  $5^000  to  home  for  old 
men,  and  $15X)00  to  become  part  of  the  reaido- 
ary  estatetwiiich  was- bequeathed  to  Y.  for  life, 
and  in  distribution  only  $8,920.32  was  appli- 
cable to  4mch  trust  dn  <teath  of  life  beneficiary, 
$5,000  was  properly  paid  to  home  for  old  men, 
and  balance  hekl  by  trustee  distributable  among 
lather  tash  aind  trust  legacies  to  make  up  defi- 
ciency in  assets  of  estate;  such  balance  not  go- 
ing direct  to  residuary  estate  under  residuary 
clause.— In  re  Farmers*  Loan  &  Trust  Co.,  175 
N.  Y.  S.  87. 
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(O)  De1»tii  of  Tentator  anA  Ittovwrbntnceft 
on  Propertr> 

4=s3»&40  (N.X.Sup.)  Under  clause  of  will  direct- 
ing executors  and  trustees  to  keep  estate  in  good 
order,  paj  all  taxes,  assessments,  or  Hens,  and 


ay  off  all  mortgages  and  incumbrances  exist- 

ag  at  time  .of  testatrix's  decease,  mortgage  of 

$35,000  on  property  whose  rents  were  devised 


pay 
ing 


bBT  odier  cUmss  of  will  fbr  life,  and  to  devioee's 
children,  if  he  left  children,  otherwise  to  the 
children  of  another  person,  held  payable  out  of 
general  fund  of  estate.— In  re  Farmers'  Loan  & 
Trust  Oo^  175  N.  Y.  S.  87. 

WITNESSES. 

See  Appeal,  «=s>1064;  Criminal  Law,  «s»65C, 
658,  &42,  944,  958,  959;  Discovery,  <e=»38; 
Evidence;  Judgment,  ^s^l^:  Mortcages, 
€s»208;   New  Trial,  «=>140;   Wills,  ^118. 

m.  SXAMXMATIOH. 

(B)    Cros«-Bx«iiiiiiii.tlon  and   Ro-oxaatlam- 
tfton. 

^ss>282%  (N.T.Sup.)  In  prosecution  for  as- 
sault, cross-examination  by  trial  court  of  one 
of  the  leading  alibi  witnesses  for  defendant, 
h^ld  not  to  have  constituted  reversible  error; 
the  instance  having  been  exceptional,  and  the 
■only  thing  about  it  subject  to  criticism  having 
been  the  court's  suppression  of  the  defendant's 
counsel  when  he  attempted  to  interpose  objec- 
tion.—People  V.  Frasco,  175  N.  Y.  {3.  511. 


IV. 


COl 

(O) 


ianOTpMi  A3XD  cw- 
BOBOiUkTIOIC* 


Bimm  oC  ^Vltaeot. 

^s»369  (N.Y.Sup.)  In  action  for  injuries  sus- 
tained by  plaintiff  from  falling  into  levator 
shaft  in  defendant's  hotel,  where  important  tes- 
timony on  behalf  of  defendant  was  given  by  for- 
mer employ^  ef  defendant,  who  were  not  im- 
plicated in  the  negligence  charged,  the  court 
erred  In  not  instructiBg,  as  requested  by  de- 
fendant, that  such  witnesses  were  not  interest- 
ed.—Hoffman  y.  Florida  Bast  Coast^Hotel  Co., 
476  N.  Y.  S.  387. 

CD)  Inounaistont  «t«toine»ta    br   WitBOSS. 

4=3»396(1)  (N.Y.)  In  an  action  by  a  material- 
man against  a  subcontractor,  it  was  error,  after 
having  admitted  testimony  on  cross-examina- 
tion toat  plaintiff  had  commenced  suit  against 
the  principal  contractor'iS  surety,  which  had 
taken  over  the  contract,  and  had  presented  a 
olaim  against  its  receiver  to  reoover  on  the 
same  account  as  that  sued  on,  thereby  showing 
an  inconsistent  attitude,  and  the  making  of  io- 
oansistent  statements,  to  exclude  on  redirect 
examination  evidence  as  to  why  plaintiff  had  in- 
stitutod   such   suit  against   the   surety  to   ex- 

«&ain  the  oontradiction.-^oUin8  v.  Kelly,  123 
f.  B.  74. 

(B)      Contr»41ctlon      and      Oorroboratloa 
ot  Witness. 


,  H4(2)  (N.Y.Sup.)  In  prosecution  for  as- 
sault, testimony  that  girl  attacked,  when  de- 
fendant was  brought  into  her  presence  in  the 
hospital,  stated  he  was  the  man  who  had  as- 


saulted her,  held  incompetent  to  corroborate 
her,  whether  iMf  «t8*eneiit  'was  made  within 
defimdant's  huring  4>r  ngi.-*Poophe  ▼.  Frasoo^ 
175N.  Y.  B.S11. 

WORDS  AND  PHRASES. 

^'AcUoinlng  school  district.'^Bullock  t.  Coolcy 
(N.  Y.)  122  N.  E.  630,  225  N.  Y.  66S. 

"All  tbe  right,  title,  and  interest."— Johnson  t. 

State  «f.  Y.  Ct  <50  175  N.  Y.  S.  284. 
"An  the  title.**— Johnson  v.  State  (N.  Y.  Ct.  CL) 

175  N   Y  8  234 
"Answer."— Buiand  V.  TnthUl  (N.  Y.  Sup.)  175 

N.  Y.  S.  467. 
"Approved   stone."— Stanton  v.  State    (N.  Y. 

Ct.  a.)  176  N.  Y.  s.  sea 

''Building    used    for    educational    purposes." — 

Mary  Immaculate  School  of  Eagle  Park  t. 

Board  of  Assessors  of  Town  at  Ossining  (N. 

Y.  Sup.)  176  N.  Y.  S.  701. 
"Captures  on  land  and  water."--Bie«anti  t.  Su- 
preme  Council  of  Royal  Ait»num   (N.  Y. 

Sup.)  175  N.  Y.  a  46. 
*^hose   in   action."— Cumen  ▼.   Ryan   (N.  T. 

Sup.)  175  N.  Y.  S.  50. 
"Column    footings  "—Kinney   ▼.   Massachusetts 

Bonding  &  Ins.  Co.  (N.  Y.  Sup.)  175  N.  Y. 

S.  398. 
"Corporation."— Watkins  Boating  Co.  v.  State 

(N.  Y.  Ct  CI.)  175  N.  Y.  S.  310. 
'•Coun^  charge.' —Flaherty  v.  Craig  (N.  Y.)  12$ 

N.  B.  157. 
"De  facto  corporation."— Wilson  ▼.  Brown  (N. 

Y.  Sup.)  175  N.  Y.  S.  688. 
"Doing    business    within    the   state."— Loeib   t. 

Star  &  Herald  Co.  (N.  Y.  Sup.)  176  N.  Y. 

S.  412. 
••Election  of  board  of  supervisors,"- People  ex 

rel.  Cotte  v.  GUbert,  ISS  N.  B.  79.  228  N.  Y. 

10?. 
"Election  of  members  of  boards  x^  supern- 

8ors.''-Cotte  y.  Gilbert  (N.  Y.  Sup.)  1%  N. 

Y.  S.  148. 
"Employe."— Brassard  v.  Delaware  &  H.  Ca 

(N.  Y.  Sup.)  175  N.  Y.  S.  359. 
"End  of  will.'^-In  re  Lowden's  Estate  (N.  Y. 

Sur.)   175  N.  Y.  S.  591. 
"Express  contract"— Palmer  y.    SUte   (N.   Y. 

Ct  CI.)  175  N.  Y,  S.  294. 
•HJuest"— Roberts  v.  Case  Hotei  Co.  (N.  Y. 

Sup.)  175  N.  Y.  S.  123. 
"Heir  at  law.'*— In  re  Frosfs  Estate  (N.  Y. 

Sur.)  175  N.  Y.  S.  ^3.  _        « 

"Heirs.*'— In  re  Bfflet  (k  Y.  Sup.)  175  N.  T. 

S.  482. 
"Highway."-Paddleford  y.   State   (N.  Y.   Ct 

CD  175  N.  Y.  S.  583. 
'Incompetency."— Cafferty    v.    Southern    Tier 

Pub.  Co.,  123  N.  E.  76,  226  N.  Y.  87. 
"Incumbrance.'*— Johnson  v.  State  (N.  Y.  Sup.) 

175  N.  Y.  S.  784. 
•Inn."— Roberts    y.    Case    Hotel    Co.    (N.  Y. 

Sup.)  176  N.  Y.  S.  128. 
"Interstate  commerce."— Kinsella  y.  New  York 

Cent  R.  Co.  (N.  Y.  Sup.)  175  ?♦.  Y.  S.  868. 
•1nvest."-Carrier  y.  Carrier,  128  N.  B.  185, 

226  N.  Y.  114. 
"Issue."— Petry  v.  Petry  <R  Y.  Sup.)  175  N. 

Y    S   30 
"Lawful."— Lewis  y.  Woodbury  Dental  Parlors 

Co.  (N.  Y.  Sup.)  175  ?i  Y.  a  269. 
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Writs 


"Legal."— Lewis   v.    Woodbury   Dental   Parlors 

Co.  (N.  Y.  Sup.)  175  N.  Y.  S.  269. 
"L^ally    incorporated.'*— Lewis    v.    Woodbury 

Dental  Parlors  Co.  (N.  Y.  Sup.)  175  N.  Y. 

S.  269. 
"Life  insurance  corporation."— Baumann  y.  Pre- 
ferred Accident  Ins.  Co.  (N.  Y.)  122  N.  E. 

628,  225  N.  Y.  480. 
"Local  act."-Cotte  v.  Gilbert  (N.  Y.  Sup.)  175 

N.  Y.  S.  148. 
"Malice."— Wildenberger     v.     Ridgewood     Nat. 

Bank  (N.  Y.  Sup.)  175  N.  Y.  S.  430. 
"Manas^ng  agent."— Loeb  v.  Star  &  Herald  Co. 

(N.  Y.  Sup.)  175  N.  Y.  S.  412;    Blasius  v. 

Hartford  Fire  Ins.  Co.,  Id.  709. 
"Material  and  workmanship."— Sidney  B.  Bow- 
man Automobile  Co.  v.  Schultz  (N.  Y.  Sup.) 

175  N.  Y.  S.  72. 
''Matrimonial    action."— Stoddard    y.    Stoddard 

(N.  Y.  Sup.)  175  N.  Y.  S.  636. 
"My   children.^'— Dorman    v.    Balestier    (N.   Y. 

Sup.)  175  N.  Y.  S.  677. 
"Natural  solid  asphalt."— Stanton  v.  State  (N. 

Y.  Ct  CI.)  175  N.  Y.  S.  568. 
"Necessary."— John    Wanamaker,    New    York, 

Inc.,  V.  Otis  Elevator  Co.  (N.  Y.  Sup.)  175 

N.  Y.  S.  78. 
"Net  income."— People  ex  rel.  Barcalo  Mfg.  Co. 

V.  Knapp  (N.  Y.  Sup.)  175  N.  Y.  S.  337. 
"Net  rents.^*— Matoaka  Realty  Co.  v.  Chevrolet 

Motor  Co.  of  New  York  (N.  Y.  Sup.)  175  N. 

"Officer."— Flaherty  v.  Craig  (N.  Y.)  123  N.  E. 

167. 
"Officers,    directors,    or    managing    agents."— 

Barnet  v.  New  York  Cent  &  H.  R.  R.  Co. 

(N.  Y.  Sup.)  175  N.  Y.  S.  491. 
"Person."— Lewis  v.  Woodbury  Dental  Parlors 

Co.  (N.  Y.  Sup.)  175  N.  Y.  S.  269. 


"Possession."- Mulkins   v.   Snow   (N.   Y.   Sup.) 

175  N.  Y.  S.  41. 
"Private  or  other  siding."— Bers  v.  Erie  R.  Co. 

(N.  Y.)  122  N.  B,  456. 
"Resettlement    of    order."— Ruland   T.    TuthUl 

(N.  Y.  Sup.)  175  N.  Y.  S.  467. 
"Satisfactory."— Stanton   v.   SUte    (N.  Y.   Ct. 

CI.)  175  N.  Y.  S.  568. 
"Service  of  process."— Manhattan   Ry.   Co.  v. 

Meighan  (N.  Y.  Sup.)  175  N.  Y.  S.  20. 
"Special  circumstances.'^- Barnet  v.  New  York 

Cent.  &  H.  R.  R.  Co.  (N.  Y.  Sup.)  175  N. 

Y.  S.  491. 
"Stockholders."- Hastings  v.  International  Pa- 
per Co.  (N.  Y.  Sup.)  175  N.  Y.  S.  815. 
"Stockholders'    meetmg."— In    re   i>rosne8   (N. 

Y.  Sup.)  175  N.  Y.  S.  628. 
"Supervisor."— Caflferty  v.   Southern  Tier  Pub. 

Co.,  123  N.  E.  76.  226  N.  Y.  87. 
"Surplus  net  profits."— Hastings  v.  Internation- 
al Paper  Co.  (N.  Y.  Sup.)  175  N.  Y.  S.  815. 
"Title."-Mulkinfl  v.  Snow  (N.  Y.  Sup.)  175  N. 

Y.   S.  41;    Iowa   Securities  Corporation  v. 

Ridgewood  Nat.  Bank,  Id.  776. 
"To  be  tested  to  100  pounds."— Sigmund  Ull- 

man  Co.  v.  J.  L.  Mott  Iron  Works  (N.  Y. 

Sup.)  175  N.  Y.  S.  799. 
"Use.^-Bastian  v.  State   (N.  Y.  Ct  CI.)   175 

N.  Y.  S.  564. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Commerce,  ^=s>27;    Master  and  Servant, 
<&s>403-405. 

WRITS- 

See  Attachment;    Execution;    Habeas  Corpus; 
Injunction;    Mandamus;    RepleTin. 


WIST  FUBunmia  oa,  nuRmw,  st.  paul.  mihk. 
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423... 107  Misc.  Rep.  63 
426.... 187  App.  Dlv.  96 
428.... 186  App.  Dlv.  627 
430... 187  App.  Dlv.  320 
432... 106  Misc.  Rep.  149 
438...  103  Misc.  Rep.  209 
443... 106  Misc.  Rep.  9 
448... 106  Misc.  Rep.  1 
453...  103  Misc.  Rep.  283 
456... 107  Misc.  Rep.  186 
466...  106  Misc.  Rep.  710 
463... 106  Misc.  Rep.  704 

466b Sup.  Ct  S.  T. 

467... 187  App.  Dlv.  314 
468.... 186  App.  Dlv.  755 
473....  186  App.  Dlv.  661 

474b ....App.   Term 

476... 107  Misc.  Rep.     4 

476b App.    Term 

478b App.   Term 

479b App.    Term 

480b App.    Term 

482...  187  App.  Dlv.  309 
484...  187  App.  Dlv.  158 
489...  187     App.  Dlv.  164 

490b App.   Term 

491... 106  Misc.  Rep.  198 

494b App.  Term. 

496b App.   Term 

497b App.   Term 

498b App.   Term 

499b App.  Term 
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600b App.  Term 

608... 187    App.  DlT.  296 

604b App.   T«rm 

606... 187    App.  DlT.  163 

fiOSb App.  Term 

610b App.  Term 

5U...m    App.  DlT.  299 

619b App.   Term 

621b App.  Term 

523b App.   Term 

624...  107  Misc.  Rep.  48 
626... 107  Mlec.  Rep.  68 
681... 187  App.  DlT.  218 
636^  .m  App.    DlT.  218 

686*b App.  Term 

587b App.    Term 

639b App.   Term 

540b App.   Term 

543b App.   Term 

646.... 187  App.  DiT.  361 
549.... 187  App.  DlT.  8C2 

561b App.   Term 

663b App.   Term 

564b App.   Term 

666.  .103  Misc.  Rep.  217 
667... 104  Mlso.  Rep.  276 
560...  106  Mlso.  Rep.  19 
664... 104  Mlso.  Rep.  287 
668... 108  Mlso.  Rep.  221 
676... 104  Mlso.  Rep.  293 
683.. 108  Mlso.  Rep.  388 
587...  108  Misc.  Rep.  199 
691.. .106  Mlso.  Rep.  707 

693b Sur.  Ct 

694... 106  Mlso.  Rep.  719 

697b Sur.    Ct 

598... 106  Misc.  Rep.  118 
608.  .107  Misc.  Rep.  70 
609...  187  App.  DlT.  827 
611....  187  App.  DlT.  356 

613b Sup.  Ct.  8.  T. 

617... 187  App.  Dlv.  290 
621....  187  App.  Dlv.  368 
623....  187  App.  Dlv.  371 
626....  187  App.  Dlv.  874 
627... 106  Misc.  Rep.  244 
628....  187  App.  DlT.  426 
686...  187  App.  DlT.  268 
660^.  .187  App.  DlT.  279 
660«...187  App.  DlT.  868 
652... 188  App.  DlT.  904 
688... 106  Misc.  Rep.  2n 

664b Sur.  Ct. 

655b Sur.  Ct 

667. .  .187  App.  DlT.  808 
668.  .106  Misc.  Rep.  262 
665...  187  App.  DlT.  828 
670...  187    App.  DlT.  280 

677b Sup.  Ct  8.  T. 

681... 188  App.  DlT.  908 
682....  187  App.  Dlv.  489 
684...  106  Misc.  Rep.  340 
686...  106  Misc.  Rep.  319 
688...  107  Misc.  Rep.  167 
694....  187  App.  Dlv.  472 
S96....187  App.  DlT.  661 
698...  188    App.  DlT.  221 

700b Sup.    Ct  8.  T. 

701...  188    App.  DlT.      6 

704b Sup.    Ct  8.  T. 

707....  187  App.  DlT.  486 
709... 187    App.  DlT.  347 
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718.... 187  App.  DlT.  664 
716..  ^06  Misc.  Rep.  285 
72L..106  Misc.  Rep.  816 
728... 187  App.  DlT.  118 
726... 187  App.  DlT.  71 
788... m    App.  DlT.  122 

729b Sur.   Ct 

780... 196  Misc.  Rep.  306 
73S'..107  Mlec  Rep.  U4 

7S8n> Sur.    Ct 

786b Sur.    Ct 

736b Sur.    Ct. 

787b... App.  Term 

738b App.  Term 

740b App.  Term 

741.... 187  App.  DlT.  642 
746.... 1S7  App.  DlT.  606 

766b App.  Term 

767b App.  Term 

760b App.  Term 

762.... 187  App.  DlT.  756 
763.... 187  App.  DlT.  637 
766.... 187  App.  DlT.  628 
769.... 187  App.  DlT.  602 
772... 188  App.  DlT.  61 
776.... 187  App.  DlT.  600 
776... 106  Misc.  Rep.  835 

777b App.  Term 

779b App.  Term 

T80b App.  Term 

782... 188  App.  DiT.  938 
784... 188  App.  Dlv.  33 
786.  .107  Misc.  Rep.  233 
789.... 187  App.  Dlv.  478 
791... 187  App.  Dlv.  859 
792.... 187  App.  Dlv.  761 

793b App.  Term 

795b.... .....App.  Term 

796b App.   Term 

797.... 187  App.  DlT.  470 
799.... 187  App.  DlT.  689 
802.... 187  App.  Dlv.  466 
804....  187  App.  Div.  452 
809... 107  Misc.  Rep.  130 
816.... 187  App.  Dlv.  404 
826... 106  Misc.  Rep.  426 

828b App.  Term 

829b App.  Term 

831.... 187  App.  Dlv.  668 

836b App.  Term 

836b App.  Term 

837b.... .....App.  Term 

888... 187  App.  DlT.  816 
839... 106  Misc.  Rep.  436 
842.... 187  App.  DlT.  749 

847b App.  Term 

848... 187  App.  DiT.  821 
860... 187  App.  DlT.  804 
858... 107  Misc.  Rep.  40 
867.... 187  App.  DlT.  477 

860b App.  T^rm 

863.... 187  App.  DlT.  TV 

866b App.   Tern 

867.... 187  App.  DlT.  6f 
878... 187    App.  DlT.  r 

875b App.  Ter 

878.... 187  App.  DlT.  I 
881... lOT    App.  DlT.  ' 

888b App.   T« 

890... 188  App.  DlT. 
891... 107  Misc.  Rep. 
893-927 Mem.  J 
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